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Principles and Outline
of a Modern

Unified Court Organization

By Roscoe Pounp

WaaT are the general principles that should
govern in the reorganization which will in
reality be an organization of our courts? The
controlling ideas should be unification, flexi-
bility, conservation of judicial power, and
responsibility. Unification is called for in
order to concentrate the machinery of jus-
tice upon its tasks, flexibility in order to
enable it to meet speedily and efficiently the
continually varying demands made upon it,
responsibility in order that some one may
always be held, and clearly stand out as the
official to be held, if the judicial organiza-
tion is not functioning the most efficiently
that the law and the nature of its tasks
permit. Conservation of judicial power is
a sine qua non of efficiency under the cir-
cumstances of the time. There are so many
demands pressing upon the government for
expenditure of public money that so costly
a mechanism as the system of courts cannot
justify needless and expensive duplications
and archaic business methods. Moreover,
waste of judicial power impairs the ability
of courts to give to individual cases the




thoroughgoing consideration that every case
ought to have at their hands. Administra-
tive organization of the entire system with
responsible heads of each branch, depart-
ment and division, and responsible superin-
tending control of the whole, is quite as
important as the reform of procedure upon
which the profession and the public have
concentrated their attention for a generation.
I repeat what I said of procedural reform
in 1909. Besides procedural reform there
are a number of “other problems connected
with the administration of justice in Amer-
ica which are of equal, or even possibly of
greater importance. Three of these prob-
lems have a direct and immediate relation to
procedural reform, namely, the organization
of courts, and, in consequence, the personnel,
mode of choice and tenure of judges, and
the organization, training and traditions of
the bar. The importance of organization of
the courts, of unification of the judicial sys-
tem in order to obviate waste of judicial
power, and of organization of the adminis-
trative business of courts, is something we
are only beginning to perceive.”

As has been said in other connections, in-
stead of setting up a new court for every
new task we should provide an organization
flexible enough to take care of new tasks as
they arise and turn its resources to new tasks
when those to which they were assigned
cease to require them. The principle must
be not specialized courts but specialized
judges, dealing with their special subjects
when the work of the courts is such as to
permit, but available for other work when
the exigencies of the work of the courts
require it. For two generations, at least, we
have not fully utilized the judges of our
courts, although we have often made them
work very hard. Before adding more judges
or more courts, we should be sure we are
making the best and fullest use of those
whom we have.

At the outset a caution is needed. Experi-

ence shows that even with the best of plans
it is important not to go into much detail in
authorizing or requiring certain courts. Re-
cent constitutional amendments in some
states have too much detail even for statutes.
Continual legislative amendment of the
statutes governing the organization and
administration of the courts was the bane
of judicial administration of justice in Amer-
ica in the last century. Certainly a con-
stitution is not the place for details which,
if they work badly, can only be removed or
improved by the slow and sometimes pain-
ful process of constitutional amendment.
Authority to set up a modern organization
and responsibility for doing it and doing it
effectively are the main points to be attended
to.

With these general principles, let us turn
to the general plan of organization. The
whole judicial power should be concen-
trated in one court, which I would suggest
might be called the Court of Justice of this
or that state. Professor Walter F. Dodd
proposed to call it the General Court of
Justice. This court should be set up in three
chief branches. To begin at the top, there
should be a single ultimate court of appeal,
which might be given the name which is
most generally in use in this country, the
supreme court. Second, there should be a
superior court of general jurisdiction of first
instance for all cases, civil and criminal,
above the grade of small causes and petty
offenses and violations of municipal ordi-
nances. It should have numerous local of-
fices where papers may be filed, and rules
of court should arrange that these local of-
fices, being offices for the whole court, may
function for all branches or for one or more,
as the exigencies of business demand. It is
arguable whether this court should be or-
ganized in divisions, one for actions at law
and other matters requiring a jury, or of
that type, one for equity causes, and one for
probate, administration, guardianship, and
the like. My own feeling would be that




this would depend on the traditions of the
state, the amount of business of each sort,
and the conditions in localities, and should
be left to rules of court to be determined in
accord with experience. Divorce would be
regarded in many jurisdictions as so serious
a matter that it should be committed to this
branch. On the other hand, there might
be sound reason for committing it to the
third branch where a family court division,
in large cities, might be better adapted to
deal with all the incidents of difficulties in
family relations. I should prefer to call
this branch the superior court. . . It is im-
portant that this branch be thought of and
treated as one court for the whole state
rather than a congeries of local separate
courts. The term district court is too sug-
gestive of a type of organization from which
we must seek to get away.

At any rate, however this branch is or-
ganized, all the judges should be judges of
the whole court. If they are chosen primar-
ily for one or the other branch, and assigned
to this or that division in some appropriate
way by the administrative head, yet they
should be eligible to sit in any other branch
or division or locality, when called upon to
do so, and it should be the duty of the ap-
propriate administrative head to call upon
them to go where work awaits to be done
whenever the general state of business of
the whole court makes that course advisable.

No doubt opinions will differ as to the
proposal to include the tribunals for the dis-
position of causes of lesser magnitude in a
plan for unification of the judicial system.
But no tribunals are more in need of pre-
f:isely this treatment. The amount of money
involved has a direct relation to the amount
of expense to which the law may reasonably
subject litigants and thus may well deter-
mine to which branch of the court a case
should be assigned. But it does not neces-
sarily determine the difficulty of the case or
the amount of learning and skill and ex-
perience which should be applied to deter-

mine it. Even small causes call for a high
type of judge if they are to be determined
justly as well as expeditioasly. A judge dig-
nified with the position and title of Judge of
the Court of Justice of the State, assigned
to the county courts, is none too good for
cases which are of enough importance to the
parties to bring to the court and hence ought
to be important to a state seeking to do
justice to all. It was the original plan of
those who drew the judicature act in Eng-
land to include the county courts in their
scheme; but this part of the plan was not
adopted. None the less, when one notes the
extensive jurisdiction which is committed to
the district courts in Massachusetts and very
generally to municipal courts, he must feel
that the tribunals which would be included
in the third branch have shown themselves
worthy of inclusion.

As I said in the report of the American
Bar Association in 1909, these courts have
shown (if in view of the English county
courts, it needed showing) that it is perfectly
feasible to administer a much higher grade
of justice in small causes than that formerly
dispensed by justices of the peace, without
resorting to the more expensive methods of
the superior courts. The judges who are
assigned to small causes should be of such
caliber that they could be trusted and would
command the respect and confidence of the
public, so that there would be no need of
retrial on appeal but review could be con-
fined to ascertaining that the law was prop-
erly found and interpreted and applied. The
further we can get away from the old jus-
tice of the peace idea for small causes the
better.

ORrcaNIZATION OF SUPREME COURT

As to the first branch, the supreme court,
while the head of the judicial system might
well sit there, it should have its own head,
immediately charged with responsibility for
its proper functioning, since the chief justice,




as I assume the head of the whole court will
be called, will have much to do in exercising
a superintending control over the entire sys-
tem. According to rules of court and under
his authority, perhaps in conference with
the heads of the two branches, judges may
be called from the superior court to sit in
the supreme court, or vice versa, as the state
of the dockets may require. It should be
possible for the supreme court to sit in di-
visions if necessary to the prompt despatch
of business. When dockets are swollen,
three judges ought to be enough for all but
the most difficult and important cases. Thus
there would be more time for oral argument,
which with lawyers of the caliber of those
who alone should appear in the highest
court on cases of any consequence, is of the
greatest assistance to the bench. Also there
would be more time and opportunity for
consultation and consideration of the merits
of cases.

Administrative appeals are likely to be-
come a large part of the work of our courts,
if a simple, speedy, expeditious appellate
procedure can be devised which will insure
adherence to law and due process of law in
hearings and determinations without sub-
stituting the discretion of the court for that
of the administrative agency. As this type
of work increases, it may be advisable to
set up a division to deal with it, and there
should be a flexible organization and rule-
making power adequate to find how to meet
such situations as they arise.

TuE StATISTICAL SYSTEM

One of the functions of the head of the
judicial system, but not necessarily of the
head of the supreme court, should be to
insure and direct the compilation of reliable
and intelligently organized statistics of the
administration of justice in the jurisdiction,
and embody them in recommendations which
with those of the judicial council might well

make an annual report of much value for
furthering the work of the courts both in
their own state and in others. Certainly
the earlier reports of the municipal court of
Chicago, under the leadership of Chief
Justice Olson, were of great use throughout
the land in the formative period of such
courts in the first three decades of the pres-
ent century. Some of the judicial councils
have been giving us well compiled and use-
ful statistics. But there is much to be done
in the way of working out a system of gath-
ering, compiling and reporting them which
will insure that they tell what needs to be
told and give an accurate picture both as
the basis of criticism and as the basis of
legislation, of rulemaking, and of adminis-
trative regulations. To be of value they
must be made upon a system which can
be required of each and every tribunal and
its clerks and administrative officers in the
state. Only a unified judicial system with
a responsible head and responsible heads of
branches and divisions under him, can in-
sure that this work is well done, and unless
well done it is not worth doing at all.

Tue Superior CoUrT

The second branch, the superior court,
should be given complete jurisdiction of first
instance, civil and criminal, the civil juris-
diction, for reasons set forth in preceding
chapters, to include law, equity, and pro-
bate. Certainly there should be no manda-
tory setting off of these types of cases to
separate divisions. But the organization of
this branch should be so flexible that if ex-
perience showed good reason for setting off
some or all of them in that way, it could be
done by rule of court, or more simply by
assigning cases to judges in such a way as
to effect a practical segregation, which,
however, could be changed or revoked later
if experience or changed conditions made
such action advisable.




This branch should be organized under
a chief justice and in some states it might
well be advisable to have regional subdivi-
sions, each under a presiding judge, respon-
sible to the chief justice of the superior
court, as he would be responsible to the
chief justice of the state. Rules of court
would determine the times and places of
sittings in the several counties, and all
the judges, being judges of the one court,
would be subject to be assigned where the
demands of judicial business might make it
advisable. Rules should provide for re-
gional or local appellate terms according to
the requirements of the court’s business.
Thus there would be no need of intermedi-
ate tribunals of any sort. As has been sug-
gested in other connections, the procedure
at these terms could be as simple as at the
old hearings in bank at Westminster after
a trial at circuit. Three judges assigned to
hold the term would pass on a motion for a
new trial or judgment on or notwithstanding
a verdict, or for modification or setting aside
of findings and judgment accordingly (as at
common law upon a special verdict). If,
as I assume would be true, it proved neces-
sary to limit the cases which could go thence
to the supreme court, rules could restrict
review to those taken by the highest court
on certiorari. Even then, there need be
nothing more in the nature of a double ap-
peal than there is now in states where a mo-
tion for a new trial in the trial court is a
necessary preliminary to review in the
higher court. But heard before three judges
at an appellate term it would not be a mere
perfunctory step in review but a real hear-
ing of the questions raised which should
enable the case to stop there unless tne
points of law were serious enough to warrant
certiorari.

ErrecTive REVIEWING

By hearing motions for new trials to set
aside findings, or to render judgment not-

withstanding verdicts or findings, or for
modification or setting aside of decrees and
orders, at such appellate terms, with no more
formal or technical procedure than is in-
volved in such motions made in a trial court
today, not only would there be a simple and
speedy means of reviewing the great bulk
of the litigation in the coyrt of general jur-
isdiction of first instance, but the plan would
help rid us of the burdensome multiplica-
tion of reports which has come with the
setting up of intermediate appellate courts.
It is felt that an appellate court, if only as
a matter of dignity, must write opinions,
and that its filed opinions must be pub-
lished. There is no doubt a real function
of an opinion as a check upon the bench,
even if the decision adds nothing to the law.
But that purpose and the further purpose
of advising the court of review, if the case
goes to the supreme court, would be served
sufficiently by a memorandum of the ques-
tions decided and the grounds of decision.

Much time and energy are wasted in writ-
ing opinions in cases which involve no new
questions or new phases of old questions. A
brief statement of points and reasons will
suffice both as a check and as an aid to the
court above. Some such publication as the
New York Miscellaneous Reports, under a
qualified and responsible reporter, having no
interest except to make the reports useful
to the public and the profession, could select
occasional memoranda worth reporting. It
might well be at times that at county court
appellate terms questions may come up and
be decided which will deserve publication of
the memoranda of grounds of decision. An
energetic chief justice at the head of the
judicial system, and energetic chiefs in the
superior court and the county courts, with
the aid of a judicial council, could devise
rules to govern these things and if the courts
or the bar, especially an integrated bar,
were given control of reporting, one of the
hard problems of the law and of the profes-
sion in America might be solved.




It would seem clear that three judges
should be enough to sit at these terms.
Benches of three have proved satisfactory
in intermediate appellate courts in many
states. If, however, it were felt that more
should sit, either as a general practice or in
some cases or classes of cases, the matter
should be left open to be settled by rules of
court in the light of experience.

Where, as in some jurisdictions, there are
heavy criminal dockets, rules could set up
criminal appellate terms for felony cases or
county court appellate terms for misde-
meanors with a flexible make-up, as in the
English court of criminal appeal. From these
appellate term cases should go directly to the
supreme court by certiorari. There should
be no retrial in the superior court of what
has been tried in the county courts except
as rules might provide for removal of ex-
ceptional cases by certiorari.

TrE County CourT BrANCH

As to the county court branch, this, too,
should be organized under the headship of
a chief justice and perhaps in states of wide
territorial extent, such as California and
Texas, with regional presiding judges under
him. Rules could set up municipal courts
in large cities as branches of the county
court, with power by rules to provide for
juvenile and family and domestic relations
and small cause courts as divisions, as they
are needed. There should be appellate
terms and causes could go from these terms
to the Supreme Court by certiorari. Large
metropolitan cities have peculiar needs which
may make such divisional courts advisable.
But while each municipal court should have
an administrative head subject to the su-
perintendence of the chief justice of the
county court, there should be such complete
flexibility of organization that judges could
be taken from a municipal court to a rural
county court or vice versa, or from these to
the superior court or from the superior
court to relieve congestion in the county

court, as the state of work in the respective
courts may require. It might be that in
the municipal court in cities, rules could
work out appellate terms for small causes

with a simple inexpensive procedure so that
the public could be persuaded that causes
too small to justify retaining a lawyer were
not for that reason neglected, and such terms
might even have to be allowed by rule to
review the whole case.

Powers or CHIEF JUSTICE

Supervision of the judicial-business ad-
ministration of the whole court should be
committed to the chief justice, who should
be made responsible for effective use of the
whole judicial power of the state. Under
rules of court he should have authority to
make reassignments or temporary assign-
ments of judges to particular branches or
divisions or localities according to the
amount of work to be done, and the judges
at hand to do it. Disqualification, disability
or illness of particular judges, or vacancies
in office could be speedily provided for in
this way. He should have authority also,
under rules of court, to assign or transfer
cases from one locality or court or division
to another for hearing and disposition, as
circumstances may require, so that judicial
work may be equalized so far as may be
and clogging up of particular dockets and
accumulation of arrears prevented at the
outset. He may require assistance in this
work of superintendence of the working of
the court as a whole, and there should be
authority to provide it. As has been said,
each of the branches, and where conditions
require them, each division or regional or-
ganization within a branch, should have a
responsible head, charged with the duty of
immediate superintendence. Just as the
chief justice should be held to see to it that
the energies of the judiciary are fully and
efficiently employed upon its tasks, so these
heads of branches and divisions should each
be responsible for efficient despatch of the
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work of his organization. These are not
matters for clerks, although clerks under
proper direction and control may do much.
They call for strong men with clear respons-
ibility laid upon them to preclude their fe'alI-
ing into perfunctory routine or a]'lowmg
abuses to grow up through their inertia. _

It is but little less important to organize
thoroughly the incidental non-judicial busi-
ness of the court and all its branches and
divisions. Legislation should not lay down
details for this side of the administration of
justice. As is now beginning to be done,
competent business direction should be pro-
vided and the clerical and stenographic force
be put under control and supervision of a
responsible director. There very likely may
have to be a like officer in each branch a_nd
major division or, if regional organization
becomes necessary, each region. But it would
be a mistake for legislation to go into much
detail upon this subject. It is enough to
settle the general principles and leave de-
tails to rules of court to be drawn up, al-
tered and improved, with the aid of judicial
councils, as experience shows defects and
abuses and indicates the best way of dealing
with them.

Emancipating the clerical work of the
courts from politics and patronage and put-
ting control of it where it ought to be,
namely, in the courts themselves, must.be
an important item in any program of im-
proving the administration of justice. To
specify but one item, the system, or rather
want of system, which prevails gener:clily is
a prolific source of needless expense in the
courts.

ConTroL or CrericaL Force

Decentralization of courts was carried so
far in the last century that the clerks were
made independent functionaries, not m.erely
beyond effective judicial control, but inde-
pendent of any administrative supervision
and guided only by legislative provisions and
limitations. No one was charged with su-

pervision of this part of the work of the
courts,. It was no one’s business to look
at it as a whole, seek to find how to make
it more effective and to obviate waste and
expense, and promote improvement. There
is much unnecessary duplication, copying
and recopying, and general prolixity of rec-
ords in the great majority of our courts. In
the clerical no less than on the judicial side
most of our courts are like Artemus Ward’s
proposed military company in which every
man was to be an officer and the superior of
every other. The judiciary is the only great
agency of government which is habitually
given no control of its clerical force. Even
the pettiest agency has much more control
than the average state court. But scientific
management is needed in a modern court no
less than in a modern factory. With no one
responsible there is no incentive to progress
in the clerk’s offic. Much that could be
done to reduce costs in litigation and the
expense of operating the courts remains un-
done because it is no one’s business to see
it done. . . The established institutions of
the past can maintain their claims to appro-
priations, in the face of this competition,
only if they use to the best advantage the
money appropriated to them. . . Organiza-
tion of the non-judicial administrative busi-
ness of the courts calls for complete and
efficient supervision, under rules of court,
which is best to be obtained by unification
of the judiciary as a whole, with responsible
headship, charged with supervision of the
subordinate supervising and superintending
officers,

Some of the things of which I could make
just complaint twenty-five years ago, in a
statement of what would be done away with
by the kind of organization I am urging,
have been remedied in the progress toward
unification which has been going on. The
bad practice of throwing cases out of court,
to be begun over again in case they were
brought in the wrong court, has been gen-
erally given up, or at Jeast much modified.




Yet transfer from one court to another at
the cost of the appellant who has guessed
wrong, after argument very likely, and per-
haps construction of an indefinite or ambig-
uous statute, and it may be a difference of
opinion between the court making the trans-
fer and the one to which it is made, while
an improvement, is not all that may be
done in a program of reform. There OllgI:lt
to be no questions of jurisdiction under rigid
constitutional or statutory provisions. Rules
of court may deal with such situations fully
and satisfactorily if they arise between
branch and branch of the same court and
are subject to superintending control of one
official.

PrRINCIPLES OF ADMINISTRATION

Moreover, enough obvious advantages re-
main to make full measure. For one thing,
unification would result in a real judicial
department as a department of government.

. . In the states there are courts but there is
no true judicial department. Again, unifica-
tion of the judicial system would do away
with the waste of judicial power invol\«:ed
in the organization of separate courts .WI.th
constitutionally or legislatively defined juris-
dictions and fixed personnel. Moreover, it
would make it the business of a responsible
official to see to it that such waste did not
recur and that judges were at hand when-
ever and wherever work was at hand to be
done. It would greatly simplify agpea]s to
the great saving not only of the time at.nd
energy of appellate courts, but to the saving
of time and money of litigants as well. An
appeal could be merely a motion for a new
trial, or for modification or vacation of the
judgment, before another branch of the
one court, and would call for no greater
formality of procedure than any other mo-
tion. It would obviate conflicts between
judges and courts of coordinate jurisdiction
such as unhappily have too often taken
place in many localities under a completely

decentralized system which depends upon
the good taste and sense of propriety of in-
dividual judges, or appeal after some final
order, when as like as not the mischief has
been done, to prevent such occurrences. It
would allow judges to become specialists in
the disposition of particular classes of liti-
gation without requiring the setting up for
them of special courts.

In a unified court judges can be assigned
permanently to the work for which they
prove most fit without being drawn perma-
nently from the judicial force so that they
cannot be used elsewhere when needed.
This is likely to be increasingly important.
Specialization will probably become increas-
ingly desirable in the future. But concur-
rent jurisdictions, jurisdictional lines between
courts, with consequent litigation over the
forms and venue at the expense of the mer-
its, and judges who can do but one thing,
no matter how little of that is to be done
nor how much of something else, are not
the way to promote efficient specialization,
As cases of some class become numerous and
require that a specialist pass upon them,
judges or a judge would be designated for
that purpose from the staff of the whole
court, and the cases would be assigned to
them in the one court in which all causes
would be pending, even if in different
branches or divisions, by some responsible
functionary whose duty it would be to see
to it that the whole judicial power of the
state was fully utilized to the best advantage.
When judges make assignments among them-
selves the tendency to perfunctory routine
and to follow the line of least resistance will
keep up the practice of rapid periodical
rotation which has been a bad feature of
many courts,

SPECIALIST JUDGES
Again, from time to time exceptional

causes come before the courts in which it is
desirable to assign the best talent for that




sort of case that the staff of the court af-
fords instead of leaving the case to the
chance of what judge happens to be at hand
at the time and place. This is especially
true in certain homicide cases of special dif-
ficulty which do not always arise in places
to which the best specialists for the trial of
such cases must habitually be assigned.
Power to assign and duty of assigning the
most experienced and skillful judge for such
cases to the trial of the particular case may
save much delay and expense and prevent
miscarriage of justice. If it be said that
there is danger of abuse of this power of
assignment of a particular case, the answer
must be that jockeying to get such cases
before a particular judge in a rapidly rotat-
ing bench of judges is not unknown today,
and that the power of assignment will be
exercised by a functionary definitely pointed
out as responsible and subject to responsible
control by a superior of conspicuous posi-
tion. Divided responsibility is no responsi-
bility. Concentration of responsibility in a
chief justice with corresponding power will
correct, indeed will compel correction of,
many abuses which have grown up because
no one had the responsibility for preventing
or removing them. Unless responsible head-
ship for the whole judicial system is provided
and given power to meet the exigencies of
the responsibility, there is real danger that
an administrative superintending control of
the courts will be set up from without. This
would not merely infringe the constitutional
separation of powers. It would be a dan-
gerous subjection of the courts to the execu-
tive at a time when executive hegemony has
become a conspicuous feature of our policy.

Tue JupiciaL CouNciL

There are two checks which may be relied
upon to secure against abuse of the power
which must be accorded the responsible head
of a unified court. One is his clearly defined
responsibility both for what he does and lets
his subordinates do and for what he omits

to do. The other is the institution of the
judicial council. . . Such councils exist now
in an increasing number of states and are
doing much for the improvement of the
administration of justice in all parts of the
land. Especially wvaluable reports have
come from them in New York, Michigan,
California, Massachusetts, New Jersey, and
Kansas. The history, achievements and pos-
sibilities of judicial councils are not germane
to the subject, however, and need not be
pursued, It is enough in the present con-
nection to point out that these councils,
commonly made up of representatives of the
bench, the bar, and representative lay citi-
zens, consulting with the judges and advis-
ing and assisting them in the exercise of
their rulemaking power, are certain to prove
not only a stimulus to effective rising by the
courts to their responsibilities, but also an ef-
fective and intelligent check upon abuses,
which will be palpable to such men in their
close contact with the work of the judges.
It might be suggested, however, that with
the unification of courts there might well
come local councils for county and munici-
pal courts, and that in states with an ex-
ceptionally large and diversified domain
there might even be subordinate regional ju-
dicial councils. Moreover, a further check
which will prove most effective is to be seen
in the unified or integrated bar. With re-
sponsible organization of the lawyers, noth-
ing could go very wrong without producing
immediate action by the profession. . .

Courts Neep Power

It should not be forgotten that where not
hampered by legislative prescribing of de-
tails of organization and procedure, our
courts have, on the whole, the best construc-
tive record of any of our institutions. It
was no mean task to develop an American
law, a body of judicially found and judi-
cially declared precepts suitable to America,
out of the old English cases and old English
statutes with the help of such books as




Coke’s Institutes and the more orderly but
less detailed and thorough-going exposition
by Blackstone. The task was well done in
about three quarters of a century, so well,
indeed, that the newer states as they became
settled and admitted to the Union found
their body of law substantially made for
them. No other judicial achievement, and
no legislative or administrative achievement
in the English-speaking world, will compare
with this.

From the beginning of American law,
however, the courts have been hampered by
minute prescribing of detail in legislation.
Control of their administrative agencies have
been taken away from them. Their organ-
ization has been prescribed in extreme detail.
Courts have been set up with rigid but ill-
defined jurisdictional lines. Constitutions
and statutes have prescribed successive or
double appeals. In Indiana, the legislature
even tried to take away from the Supreme
Court the superintending control over the
lower courts conferred upon it by the con-
stitution. After the middle of the last cen-
tury, the legislature in many states pre-
scribed the minutiae of legal procedure, so
that as Mr. Hornblower used to say of the
New York code of civil procedure in its
heyday, there was a rule for every action of
the judge from the time he entered the
court house except to prescribe the exact
peg on which he should hang his hat. It
is enlightening to compare the results in the
substantive law, where the courts had a free
hand, with those in procedure and the me-
chanics of justice where their hands were
tied. The causes of popular dissatisfaction
with the administration for very much the
greater part lie in the mechanics of applying
the substantive law by courts and judges—
the use of a mechanism which has been put
beyond judicial control and beyond effective
judicial employment by constitutions and by
detailed statutes carrying out the spirit of
constitutional provisions.

UnrricaTion Is EsseENTIAL

Unification of the courts would go far to
enable the judiciary to do adequately much
which in desperation of efficient legal dis-
position by fettered courts, tied to cumber-
some and technical procedure, we have been
committing more and more to administrative
boards and commissions. Ours is historically
a legal polity and the balance of our institu-
tions will be sadly disturbed if the courts
lose their place in it. If they are to keep
that place they must be organized to com-
pete effectively with the newer administra-
tive bodies.

We are told in the Federalist that the
judiciary is least able to hold its own in a
competition of the three departments of gov-
ernment. Judges are inhibited, with respect
to the will to power, by the taught tradition
which requires them to refer their action on
all occasions to principles, to hew to precepts
established in advance of action and to find
the measure of decision by applying a tradi-
tional technique to predetermined premises.
Their quest of ends is restricted by their
habitual regard for means. The legislature
and the executive are aggressive in their will
to power. The judiciary do little more than
obstruct when the department of govern.
ment comes into conflict. There is nothing
to be feared from making it efficient.

Unification of the courts will not do every-
thing. Thére must be judges equal to their
tasks and unafraid to do them. The mode
of selection and tenure must be such as to
insure such judges as far as may be. But
no judges can achieve results such as are
demanded today if they are held to the
machinery of the last century. Things are
done by the combined working of men and
machinery. In that combination machinery
is no negligible item. The right men will
do much no matter what machinery is given
them to work with. But our ideal must be
the right men with the right machinery.




With the rulemaking power restored to
them, with effective organization, with
proper provisions as to selection and tenure,
there is every reason to believe that the work
of American courts in the period of devel-
opment on which we have entered will be
worthy of the beginning made without sub-
stantive law in the formative era.
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the efficient administration of justice. Its
activities include publishing a monthly jour-
nal and other books and literature described
in this brochure; conducting meetings, in-
stitutes, conferences and seminars; and
maintaining an information and consulta-
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administration of justice and its improve-
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and associate memberships are open to any-
one interested in the betterment of the ad-
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should write directly to the Society at 1155
East Sixtieth Street, Chicago, Illinois 60637 .

The National Movement

To Improve the

Administration of Justice

by Glenn R. Winters
Courts for 20th Century America . . .

T HE judicial reform movement in Amer-
ica today is assuming the proportions of a
mighty crusade, but as in so many other
areas of human life and experience, what
exists today has meaning only in the light
of what has gone before. This movement in
America had its beginning just a half cen-
tury ago. The conditions that called it into
being were already in existence and had
been building up for a century or more.
They had two main aspects.

The first was the rapid growth and in-
dustrialization of the country, which made
judicial institutions designed and estab-
lished for pioneer rural life increasingly
inadequate to cope with the complex prob-
lems occasioned by mobility, technology
and urbanization. The second was the
widespread change in the 1840’s and 50’s
from an appointive to an elective judiciary

GLENN R. WINTERS is executive director of the
American Judicature Society. This article is reprinted
from the Society’s Journal.
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in most of the states—a change which by
the turn of the century many people were

beginning to view as a mistake.

In his address before the American Bar

Association in 1906, Roscoe Pound, now
dean emeritus of Harvard Law School but
then a young professor from the University
of Nebraska, had analyzed the causes for
popular dissatisfaction with the administra-
tion of justice and suggested the lines along
which a reform program might proceed.
It remained for Herbert Harley, a lawyer-
newspaper editor of Manistee, Michigan,
with the help of Dean John H. Wigmore of
Northwestern University and a small group
of other legal educators, judges and law-
yers, to establish in 1913 an organization
specifically for the purpose of judicial re-
form. That organization was and is the
American Judicature Society to Promote
the Efficient Administration of Justice.

The first work of the American Judica
ture Society was in the area of research.
Roscoe Pound had identified the problems;
between 1918 and 1919 the American J udi-
cature Society devoted itself to prov Iic!!'ll.‘-’;
answers—its model plans for statewide and
metropolitan court organization; its famous
plan for non-political merit selection and
tenure of judges; its model code of civil
procedure; and other important drafts and
])I‘KT}.)[}HH]S involving bar organization, small
claims courts, commercial arbitration, etc.
In 1917 the Journal of the American Judi-
cature Society was founded as an instru-
ment to waken public and professional un-
derstanding of judicial administration
p_]'r;hlvms and to urge adoption of the So-
c'u:t?"s proposals for solving them.

['he decade of the 20's was devoted
|;'|I1'§.:cly to strengthening the organizations
of bench and bar as agencies to sponsor
i!i‘](l support the judicial reform movement.
['he integrated bar, an official organization
2

of all of the lawyers in a state, made its
first appearance in North Dakota in 1921
and by the end of the decade had spread
from the Atlantic to the Pacific and from
the Canadian to the Mexican border. Mean-
while the first judicial councils were estab-
lished in 1923 in Massachusetts and Ohio
and likewise spread rapidly during the next
few years from state to state throughout the
country.

The first major break-through in the
nation-wide judicial reform program came
in the later years of the decade of the 1930’s
when the federal judicial system set an
example for the states by adoption of mod-
ern and simplified rules of civil procedure
and a unified administrative organization
under the Judicial Conference of Senior
Circuit Judges and the Administrative Of-
fice of the United States Courts. During the
succeeding 20 years many states followed
the federal example with respect to both
court procedure and court administration.

Also in the late 1930’s came a major
break-through in administration of justice
in small cases with adoption in Virginia of
its trial justice system in substitution for
the justices of the peace.

It was in the 1940’s that comparable
break-throughs came in the two major fields
of judicial selection and state court organi-
zation.

Selection of judges had been recognized
by Roscoe Pound in 1906 as one of the key
reasons for popular dissatisfaction with the
administration of justice, and in an historic
address before the American Bar Associa-
tion in 1913, William Howard Taft, who
was then an ex-president of the United
States and was destined later to be chief
justice of the United States Supreme Court,
challenged the profession to find some solu-
tion to the deterioration of judicial stand-
ards in the state courts as a result of popu-
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lar election of judges.

‘That such deterioration existed was quite
well recognized, but there was nevertheless
strong resistance, both in the profession
and in the electorate at large, to taking
selection of judges out of the elective
process. Professor Albert M. Kales of North-
western University, director of research for
the American Judicature Society, was chiefly
responsible for the plan advanced by the
SIU['iL‘I'}' to reconcile these opposing con-
siderations by providing for effective judi-
cial selection reform while still ]n'csm:\'ing
for the voters an important part of the
I)T'!}(‘{‘..‘SS.

Under this plan judicial vacancies are
filled by appointment by the governor from
a list of names submitted by a non-partisan
nominating commission composed of law-
yers, judges and lay citizens; the judges so
nominated and appointed thereafter going
before the voters without competing candi-
dates on the sole question of whether or
not they shall be kept in office.

'he basis of the plan is the fact, proved
over and over again in every judicial elec-
u'_:m, that in all but the most exceptional
circumstances voters are virtually helpless
to make an intelligent selection among judi-
cial candidates, having no personal knowl-
edge of them nor any adequate way of
evaluating their qualifications. Tt is also a
well established fact that voters as a rule
have little interest in making the effort.
Once a judge has served a term, however.
there is a real chance for the voters to find
out if he has been so bad as to justify re-
'T.i?f!\':t[, and if so to vote him out of office.
'he plan has the benefit of informed, in-
telligent selection in the first instance by
persons who are in a position to secure and
study the information needed to make an
adequate evaluation of the candidates’
(ualifications, and yet preserves for the
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voters the one part that they are best able
to do—remove a judge who has demon-
strated to them his unfitness for the office.

In spite of strong political opposition,
this plan gained steadily in favor from 1914,
when it was first announced, to 1934, when
a major reform adopted in California nar-
rowly missed including all of its features,
to 1937 when it received the formal ap-
proval and endorsement of the House of
Delegates of the American Bar Association,
and 1940, when it was approved by the
voters of Missouri for actual use in the
selection of supreme court and appellate
court judges and judges of the trial courts
of the two largest cities of that state.

Looking back from the perspective of a
quarter-century later, those days just before
the outbreak of the second world war were
exciting days for judicial reform. With
Arthur Vanderbilt as president of the
American Bar Association and Judge John
J. Parker as chairman of its Section of Judi-
cial Administration, a tremendous project
of setting minimum standards and measur-
ing the extent to which the various states
had achieved them was carried out. One
can wonder what the story would have been
if the great momentum of the federal rules,
the federal Judicial Conference, Missouri
judicial selection, Virginia minor courts,
and the work of the bar under the Parker-
Vanderbilt leadership had been able to
continue without interruption.

But it was interrupted. War came, and
during the years of the early 40’s, it was
hard to find things to say about judicial
administration in the Journal. As soon as
possible after the war the campaign was
resumed, and in 1948 came the next great
triumph—the adoption in New Jersey of
the first truly unified state judicial system.

The New Jersey victory was a shot in the
arm for judicial reformers in all states. The
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very next year, for example, work began on
the great Illinois judicial amendment that
finally went into operation in that state in
1964, and in a dozen or more states leaders
of bench, bar and laity were catching a like
vision. In all probability the war set the
movement back just about a decade—the
impetus to reform in other states which
New Jersey provided in 1948 would have
come from Missouri in 1940 in somewhat
greater measure had not Hitler intervened.

The story of judicial retorm in the 50's
is one of constantly quickening tempo. In
1950 a limited judicial selection reform
measure won approval of the voters of Ala-
bama. During the 1950’s our fellow-Ameri-
cans in Puerto Rico, Alaska and Hawaii
wrote and adopted complete constitutions
on the basis of which Alaska and Hawaii
became states and Puerto Rico achieved
the status which we call “commonwealth”
and which the Puerto Ricans refer to in
Spanish as “free associated state.”” All three
judicial articles have embodied progressive
thinking on judicial administration, with
an appointive judicary, simplified and uni-
fied court organzation, dignified, compe-
tent, inexpensive and accessible minor
courts, and modern court administration.
Judicial selection in Alaska follows the
American Judicature Society pattern, with
tenure by non-competitive vote of the
people. In 1958, the year Alaska became a
state, Kansas also adopted the appointive-
elective plan for its supreme court justices.

The decade of the 50’s saw the lagging
minor court reform movement take a for-
ward leap. By a series of local acts over a
period of years beginning back in 1937
the Tennessee legislature achieved substan-
tial minor court reform through its Gen-
eral Sessions Courts. California started the
new decade with its state-wide comprehen-
sive minor court amendment approved in
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1950 and operative in 1952. In addition to
the important minor court advances in
Alaska, Puerto Rico and Hawaii, there was
Ohio’s abolition of justices of the peace and
establishment of a state-wide system of
county and municipal courts in 1957, and
legislation in Connecticut in 1959 setting
up that state’s circuit court system for the
same purpose.

The decade of the 60’s is in its middle
years. What is there to report in it so far?
Well, so vigorously has the pace moved up
that already the 60’s have as much to their
credit as the 50’s had and there is prospect
of a great deal more. In November, 1960,
the voters of Arizona approved a Modern
Courts Amendment providing improved
court organization and administration for
that fast growing state. A similar measure
met voter approval in New York in 1961.
That same year California put the first ef-
fective system for discipline and removal
of judges into operation. In 1962 judicial
reform hit the jackpot. A Model Judicial
Article, embodying the principles of the
Society’s State-wide Judicature Act of 1914,
was approved by the House of Delegates of
the American Bar Association in Febru-
ary.* In June voters approved appointive-
elective selection and tenure for all of
Iowa’s trial and supreme court judges, and
on one November day major court reor-
ganization amendments were approved by
the voters of Illinois, North Carolina and
Colorado, and a constitutional roadblock
to justice of the peace reform was voted
away in Idaho. Nebraska that same day
adopted Missouri-type judicial selection
and Washington voters approved adminis-
trative improvements. November 6, 1962,
was easily the greatest day in history for
judicial reform.

*The full text of the Model Judicial Article begins

on page 12,
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tory for judicial reform.

Since that day the momentum for judi-
cial reform has stepped up its pace from
coast to coast. State court reorganization,
minor court reform, improvements in com-
pensation, retirement, discipline and re-
moval provisions for the judiciary, and
judicial selection and tenure are being ad-
vanced in more than half of the states.
Mention has already been made of major
court organization achievements in New
Jersey, Puerto Rico, Alaska, Hawaii, New
York, North Carolina, Illinois and Colo-
rado. Michigan’s new judicial article,
which became effective on January 1, 1964
should also be included. States which may
yet be added to that list during the 60’s are
Arkansas, Connecticut, Florida, Georgia,
New Mexico, Ohio, Oklahoma, Pennsyl-
vania, South Dakota, Texas, Washington,
West Virginia and Wisconsin.

The list of minor court reforms in Alaska,
California, Connecticut, Hawaii, Ohio,
Puerto Rico, Tennessee and Virginia
should be enlarged to include the magis-
trate courts of Missouri, important legisla-
tive reforms in the justice of the peace
courts of New Mexico and Washington, the
fine new district court systems of Maine
and New Hampshire, and the minor court
features of the recent state-wide reorganiza-
tions of Colorado, Illinois and North Caro-
lina. By 1970, the minor court reform pic-
ture will include some or all of these:
Arkansas, Florida, Idaho, Towa, Michigan,
New Jersey, New Mexico, Oklahoma, Penn-
sylvania, Texas, Vermont, Washington.
Wisconsin and Wyoming.

Adequate compensation and pension
plans for judges have lagged far behind
during the inflationary years since the war.
Only in the 60’s has substantial progress
been made. Beginning in November, 1961,
the Society launched a nationwide cam-
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paign to increase judicial salaries and re-
tirement benefits. In 1962 and 1963, 24
states and Puerto Rico enacted laws increas-
ing salaries of some or all of the judges of
their major courts. During the same period,
35 states and Puerto Rico improved their
pension plans for judges.

Appropriate methods of disciplining or
removing judges with physical or mental
disabilities or in the exceptional instance of
judicial misconduct received only mini-
mum attention prior to the 60’s. A few
states, including Alabama, Louisiana and
Texas, have had a method for years which,
in effect, employs judicial action for re-
moval of judges. New Jersey and Puerto
Rico provided for judicial hearings in their
constitutions. Michigan and New York
adopted somewhat similar plans. In Ohio
and Wisconsin, grievance committees were
empowered to consider complaints about
judicial misconduct. Only limited use was
made of these removal provisions. In 1961,
California put into effect a new commission
plan to provide for confidential investiga-
tion of all complaints about misconduct
among its more than 900 judges. If the
complaint is justified, the judge is informed
and given the opportunty to resign or re-
tire before any public proceedings are in-
itiated. This plan is now being studied in
more than a dozen states. By 1970, some
provision other than impeachment or ad-
dress for dealing with judicial misconduct
may well be established in more than 15
states.

The greatest impetus, however, in the re-
maining years of the 60’s will be in the field
of judicial selection and tenure. To the
major reforms involving all or part of the
judges of Alabama, Alaska, California, Illi-
nois, Iowa, Kansas, Missouri and Nebraska
should be included the adoption of the
Society’s plan for merit selection and ten-
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ure in Dade County, Florida, for al the
judges of its municipal courts. The volun-
tary actions of the mayors of New York
City and Denver, Colorado, in appointing
nominating commissions should also be
mentioned along with the appointment of
a commission in Pennsylvania in 1964 by
the Governor to fill certain judicial vacan-
cies in Philadelphia. In no less than 20
states, active movements are now afoot look-
ing toward adoption of major reforms in
judicial selection and tenure. Those states
include: California. Colorado, Florida,
Idaho, Indiana, Kansas, Louisiana, Mary-
land, Missouri, Nevada, New Mexico, New
York, North Dakota. Ohio, Oklahoma,
Pennsylvania, Texas and Wisconsin. Not
all of these states can be expected to adopt
reforms right away; but some will, and the
faster a bandwagon rolls, the more they
climb aboard. This bandwagon is picking
up speed and passengers all the time.

What are the reasons for the present
boom in judicial reform? They are many
and complex, but these are outstanding:

. In many areas the need has reached
crisis proportions, Court congestion and de-
lay and other evils of judicial inefficiency
and ineffectiveness have simply passed the
limits of tolerance and something has had
to be done about it.

2. A great new ally, the Joint Committee
for the Effective Administration of Justice,
financed by a generous grant from the Kel-
logg Foundation and led by Supreme Court
Justice Tom C. Clark has mobilized and
coordinated the work of more than a dozen
national organizations in the field, and this
has been most gratifyingly effective and suc-
cessful.

3. The devoted labors of lawyers and
judges in behalf of better administration of
justice have been augmented by the in-
formed and intelligent support and enthu-
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siasm of thousands of non-lawyers in many
states, due, in large measure, to 2 national
program of state conferences sponsored by
bar associations and other in terested groups
along with the Joint Committee and the
Society. These non-lawyers include hard-
headed businessmen who know how disas-
trous obsolescence is in their own plants
and factories, and how much they need
modern, efficient judicial administration to
carry on their own activities successfully.
Responsible members of the press and
other media, enlightened labor leaders,
educators, doctors, bankers, merchants and
leaders of women’s groups have been
alerted to the necessity of improving their
courts. In some states they are lending vital
moral and financial support to the efforts
of bench and bar; in others they have actu-
ally been prodding the profession to action.

For nearly two centuries now America
has been the land where government of, by
and for the people has brought blessings
never before enjoyed by any nation in the
history of mankind. From every corner of
the globe the hungry, the helpless, the op-
pressed look to us as their great beacon light
of hope. During the last war Charles Evans
Hughes reminded those who did not go
abroad to fight that they had a responsibility
to those who did to “make the institutions
of democracy work as they were intended to
work.” If this duty was owed then to them,
today every citizen has the same duty to
those in every land who look to us for hope
for a better life.

There is no such thing as freedom with-
out justice. If freedom is to be enjoyed,
justice must be freely within reach of C\;Gl‘}“
body. Every citizen must dedicate himself
to doing what can be done to insure
prompt, economical and equal justice un-
der law, cfficiently administered in the
courts of America.
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Model State Judicial Article

THE complexity of present day court organ-
izations along with an ever increasing number
of legal controversies has led to delay and con-
fusion in the administration of justice. This
situation cannot long endure if justice under
law is to be continued as the foundation upon
which Americans construct their democratic
way of life.

Effective revisions for a judicial system must
have as a core for growth at least the follow-
ing: controls for efficient administration of the
courts built into the system itself, competent
judges selected on a non-partisan, non-political
basis and simplified and unified court struc-
ture, These elements are not sufficient but
they are a necessary beginning if the role of
the law is to be one equal to society’s demands.

Incorporating the principles of the State-
wide Judicature Act published by the Ameri-
can Judicature Society in 1914, the model
judicial article was approved by the House
of Delegates of the American Bar Association
in February, 1962. It represents the official
policy of that organization and is set forth as
a guide for the improvement of state judicial
systems and the more efficient administration
of justice.

Text

Sec. 1. The Judicial Power.

The judicial power of the State shall be vested
exclusively in one Court of Justice which shall be
divided into one Supreme Court, one Court of
Appeals, one Trial Court of General Jurisdiction
known as the District Court, and one Trial Court
of Limited Jurisdiction known as the Magisirate’s
Court.

Sec. 2. The Supreme Court.

Par. 1. Composition. The Supreme Court
shall consist of the Chief Justice of the State and
(four) (six) Associate Justices of the Supreme
Court.

Par. 2. Jurisdiction.
12

A. Original jurisdiction. The Supreme Court
shall have no original jurisdiction, but it shall
have the power to issue all writs necessary or ap-
propriate in aid of its appellate jurisdiction.

B. Appellate jurisdiction. Appeals from a
judgment of the District Court imposing a sen-
tence of death or life imprisonment, or imprison-
ment for a term of 25 years or more, shall be
taken directly to the Supreme Court. In all other
cases, criminal and civil, the Supreme Court shall
exercise appellate jurisdiction under such terms
and conditions as it shall specify in rules, except
that such rules shall provide that a defendant
shall have an absolute right to one appeal in all
criminal cases. On all appeals authorized to be
taken to the Supreme Court in criminal cases, that
Court shall have the power to review all questions
of law and, to the extent provided by rule, to
review and revise the sentence imposed.

Sec. 3. The Court of Appeals.

The Court of Appeals shall consist of as many
divisions as the Supreme Court shall determine
to be necessary. Each division of the Court of
Appeals shall consist of three judges. The Court
of Appeals shall have no eriginal jurisdiction,
except that it may be authorized by rules of the
Supreme Court to review directly decisions of
administrative agencies of the State and it may
be authorized by rules of the Supreme Court to
issue all writs necessary or appropriate in aid
of its appellate jurisdiction. In all other cases,
it shall exercise appellate jurisdiction under such
terms and conditions as the Supreme Court shall
specify by rules which shall, however, provide
that a defendant shall have an absolute right to
one appeal in all criminal cases and which may
include the authority to review and revise sen-
tences in criminal cases.

Sec. 4. The District and Magistrate’s
Courts.

Par. 1. Composition. The District Court shall
be composed of such number of divisions and the
District and Magistrate’s Courts shall be composed
of such number of judges as the Supreme Court
s!:mH determine to be necessary, except that each
district shall be a geographic unit fixed by the
Supreme Court and shall have at least one judge.
Every judge of the District and Magistrate’s Courts
shall be eligible to sit in every district.

Par. 2. District Court Jurisdiction. The District
F:ourf shall exercise original general jurisdiction
in all cases, except in so far as original jurisdic-
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tion may be assigned exclusively to the Magis-
trate’s Court by the Supreme Court rules. The
District Court may be authorized, by rule of the
Supreme Court, to review directly decisions of
State administrative agencies and decisions of
Magistrate’s Courts.

Par. 3. Magistrate’s Court Jurisdiction. The
Magistrate’s Court shall be a court of limited
jurisdiction and shall exercise original jurisdiction
in such cases as the Supreme Court shall desig-
nate by rule.

Sec. 5. Selection of Justices, Judges
and Magistrates.

Par. 1. Nomination and Appointment. A
vacancy in a judicial office in the State, other
than that of magistrate, shall be filled by the
governor from a list of three nominees presented
to him by the Judicial Nominating Coemmission.
If the governor should fail to make an appoint-
ment from the list within sixty days from the day
it is presented to him, the appointment shall be
made by the Chief Justice or the Acting Chief
Justice from the same list. Magistrates shall be
appointed by the Chief Justice for a term of three

years. .
Par. 2. Eligibility. To be eligible for nomi-

nation as a justice of the Supreme Court, judge
of the Court of Appeals, judge of the District
Court, or to be appointed as a Magistrate, a
person must be domiciled within the State, a
citizen of the United States, and licensed to prac-
tice law in the courts of the State.

Sec. 6. Tenure of Justices and Judges.

Par. 1. Term of Office. At the next general
election following the expiration of three years
from the date of appointment, and every ten
years thereafter, so long as he retains his office,
every justice and judge shall be subject to ap-
proval or rejection by the electorate. In the case
of a justice of the Supreme Court, the electorate
of the entire State shall vote on the question of
approval or rejection. In the case of judges of the
Court of Appeals and the District Court, the elec-
torate of the districts or district in which the divi-
sion of the Court of Appeals or District Court to
which he was appointed is located shall vote on
the question of approval or rejection.

Par. 2. Retirement. Every justice and judge
shall retire at the age specified by statute at the
time of his appointment, but that age shall not be
fixed at less than sixty-five years. The Chief Jus-
tice is empowered to authorize retired judges to
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perform temporary judicial duties in any court of
the State.

Par. 3. Retirement for Incapacity. A justice of
the Supreme Court may be retired after appro-
priate hearing, upon certification to the governor,
by the Judicial Nominating Commission for the
Supreme Court that such justice is so incapaci-
tated as to be unable to carry on his duties.

Par. 4. Removal. Justices of the Supreme
Court shall be subject to removal by the impeach-
ment process. All other judges and magistrates
shall be subject to retirement for incapacity and
to removal for cause by the Supreme Court after
appropriate hearing. No justice, judge, or magis-
trate shall, during his term of office, engage in
the practice of law. No justice, judge, or magis-
trate shall, during his term of office, run for elec-
tive office other than the judicial office which he
holds, or directly or indirectly make any contri-
bution to, or hold any office in, a political party
or organization, or take part in any political
campaign.

Sec. 7. Compensation of Justices
and Judges.

Par. 1. Salary. The salaries of justices,
judges, and magistrates shall be fixed by statute,
but the salaries of the justices and judges shall
not be less than the highest salary paid to an
officer of the executive branch of the State gov-
ernment other than the governor.

Par. 2. Pensions. Provision shall be made by
the legislature for the payment of pensions to jus-
tices and judges and their widows. In the case of
justices and judges who have served ten years or
more, and their widows, the pension shall not be
less than fifty per cent of the salary received at
the time of the retirement or death of the justice
or judge.

Par. 3. No Reduction of Compensation. The
compensation of a justice, judge or magistrate
shall not be reduced during the term for which
he was elected or appointed.

Sec. 8. The Chief Justice.

Par. 1. Selection and Tenure. The Chief Jus-
tice of the State shall be selected by the Judicial
Nominating Commission from the members of the
Supreme Court and he shall retain that cffice for
a period of five years, subject to reappointment
in the same manner, except that @ member of the
court may resign the office of Chief Justice with-
out resigning from the court. During a vacancy
in the office of Chief Justice, all powers and duties
of that office shall devolve upon the member of
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the Supreme Court who is senior in length of sery-
ice on that court.

Par. 2. Head of Administration office of the
Courts. The Chief Justice of the State shall be
the executive head of the judicial system and
shall appoint an administrator of the courts and
such assistants as he deems necessary to aid the
administration of the courts of the State. The
Chief Justice shall have the power to assign any
judge or magistrate of the State fo sit in any
court in the State when he deems such assign-
ment necessary to aid the prompt disposition of
judicial business, but in no event shall the number
of judges and justices exceed the number of
justices provided in section 2, The administrator
shall, under the direction of the Chief Justice, pre-
pare and submit to the legislature the budget for
the court of justice and perform all other neces-
sary administrative functions relating to the courts.

Sec. 9. Rule Making Power.

The Supreme Court shall have the power fo
prescribe rules governing appellate jurisdiction,
rules of practice and procedure, and rules of
evidence, for the judicial system. The Supreme
Court shall, by rule, govern admission to the bar
and the discipline of members of the bar.

Sec. 10. Judicial Nominating
Commissions.

There shall be a Judicial Nominating Commis-
sion for the Supreme Court and one for each
division of the Court of Appeals and the District
Court. Each Judicial Nominating Commission shall
consist of seven members, one of whom shall be
the Chief Justice of the State, who shall act as
chairman. The members of the bar of the State
residing in the geographic area for which the
court or division sits shall elect three of their num-
ber to serve as members of said commission, and
the governor shall appoint three citizens, not ad-
mitted to practice law before the courts of the
State, from the residents of the geographic area
for which the court or division sits. The terms of
office and compensation for members of a Judicial
Nominating Commission shall be fixed by the
legislature, provided that not more than one-third
of a commission shall be elected in any three-year
pgriod. No member of a Judicial Nominating Com-
mission shall hold any other public office or office
in a political party or organization and he shall not
be eligible for appointment to a State judicial
office so long as he is a member of a Judicial
Nominating Commission and for a period of five
years thereafter.
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DISSATISP;\LJ'I‘I(');\.’ with the adminis-
tration of justice is as old as law. Not to go
outside of our own legal system, discontent
has an ancient and unbroken pedigree. The
Anglo-Saxon laws continually direct that
justice is to be done equally to rich and to
poor,! and the king exhorts that the peace
be kept better than has been wont,? and that
“men of every order readily submit . . . each
to the law which is appropriate to him.”$
The author of the apocryphal Mirror of Jus-
tice gives a list of one hundred and fifty-five
abuses in legal administration, and names
it as one of the chief abuses of the degener-
ate times in which he lived that executions
of judges for corrupt or illegal decisions
had ceased.* Wyclif complains that “law-
yers make process by subtlety and cavila-
tions of law civil, that is much heathen
men’s law, and do not accept the form of
the gospel, as if the gospel were not so good

*Address delivered at annual convention of Ameri-
can Bar Association in 1906,

1. e.g., Secular Ordinance of Edgar, Cap. 1: Secular
Ordinance of Cnut; 2; Laws of Ethelred, VI, 1; Laws
of Edward, preface.

2. Laws of Athelstan, IV; Laws of Edward, 4.

3. Laws of Ethelred, V, 4.

4. Mirror, chap. 5, sec. 1.




as pagan’s law.”S Starkey, in the reign of
Henry VIII, says: “Everyone that can color
reason maketh a stop to the best law that is
beforetime devised.”® James I reminded his
judges that “the law was founded upon
reason, and that he and others had reason
as well as the judges.”” In the eighteenth
century, it was complained that the bench
was occupied by “legal monks, utterly ig-
norant of human nature and of the affairs
of men.”® In the nineteenth century the
vehement criticism of the period of the re-
form movement needs only to be men-
tioned. In other words, as long as there have
been laws and lawyers, conscientious and
well-meaning men have believed that laws
were mere arbitrary technicalities, and that
the attempt to regulate the relations ol
mankind in acordance with them resulted
largely in injustice. But we must not be de-
ceived by this innocuous and inevitable
discontent with all law into overlooking or
underrating the real and serious dissatis-
faction with courts and lack of respect for
law which exists in the United States today.

In spite of the violent opposition which
the doctrine of judicial power over uncon-
stitutional legislation at first encountered,
the tendency to give the fullest scope to the
common law doctrine of supremacy of law
and to tie down administration by common
law liabilities and judicial review, was, un-
til recently, very marked. Today, the con-
trary tendency is no less marked. Courts are
distrusted, and the executive boards and
commissions with summary and plenary
powers, freed, so far as constitutions will
permit, from judicial review, have become
the fashion. It will be assumed, then, that
there is more than the normal amount of

5. See Maitland, English Law and the Renaissance,
53

6. Id. 42.
7. Conference between King James I and the Judges
of England, 12 Rep. 63.

8. Lord Campbell, Lives of the Chief Justice (3
Ed.) IV, 119.

dissatisfaction with the present-day adminis-
tration of justice in America. Assuming
this, the first step must be diagnosis, and
diagnosis will be the sole purpose of this
paper. It will attempt only to discover and
to point out the causes of current popular
dissatisfaction. The inquiry will be limited,
moreover, to civil justice. For while the
criminal law attracts more notice, and pun-
ishment seems to have greater interest for
the lay mind than the civil remedies of pre-
vention and compensation, the true inter-
est of the modern community is in the
civil administration of justice. Revenge and
its modern outgrowth, punishment, belong
to the past of legal history. The rules which
define those invisible boundaries, within
which each may act without conflict with
the activities of his fellows in a busy and
crowded world, upon which investor, pro-
moter, buyer, seller, employer and em-
ployee must rely consciously or subcon-
sciously in their every-day transactions, are
conditions precedent of modern social and
industrial organization.

With the scope of inquiry so limited, the
causes of dissatisfaction with the adminis-
tration of justice may be grouped under
four main heads: (1) Causes for dissatisfac-
tion with any legal system, (2) causes lying
in the peculiarities of our Anglo-American
legal system, (3) causes lying in our Ameri-
can judicial organization and procedure,
and (4) causes lying in the environment of
our judicial administration.

It needs but a superficial acquaintance
with literature to show that all legal systems
among all peoples have given rise to the
same complaints. Even the wonderful me-
chanism of modern German judicial ad-
ministration is said to be distrusted by the
people on the time-worn ground that there
is one law for the rich and another for the
poor.? It is obvious, therefore, that there

9. Dr. v. Liszt, Professor at Berlin, delivered an ad-
dress in the Rathaus in Berlin on this very subject
recently, if we may credit press accounts.




must be some cause or causes inherent in
all law and in all legal systems in order to
produce this universal and invariable effect.
These causes of dissatisfaction with any
system of law I believe to be the following:
(1) The necessarily mechanical operation
of rules, and hence of laws; (2) the inevi-
table difference in rate of progress between
law and public opinion; (3) the general
popular assumption that the administra-
tion of justice is an easy task, to which any-
one is competent, and (4) popular impa-
tience of restraint.

The Mechanical Operation of Laws

The most important and most constant
cause of dissatisfaction with all law at all
times is to be found in the necessarily me-
chanical operation of legal rules. This is
one of the penalties of uniformity. Legal
history shows an oscillation between wide
judicial discretion on the one hand and
strict confinement of the magistrate by
minute and detailed rules upon the other
hand. From time to time more or less re-
version to justice without law becomes nec-
essary in order to bring the public adminis-
tration of justice into touch with changed
moral, social or political conditions. But
such periods of reversion result only in new
rules or changed rules. In time the modes
of exercising discretion become fixed, the
course of judicial action becomes stable
and uniform, and the new element, wheth-
€r custom or equity or natural law becomes
as rigid and mechanical as the old. This
mechanical action of the law may be mini-
mized, but it cannot be obviated. Laws are
general rules; and the process of making
them general involves elimination of the
immaterial elements of particular contro-
versies. If all controversies were alike or if
the degree in which actual controversies ap-
proximate to the recognized types could be
calculated with precision, this would not
matter. The difficulty is that in practice
they approximate to these types in infinite

gradations. When we eliminate immaterial
factors to reach a general rule, we can never
entirely avoid eliminating factors which
will be more or less material in some par-
ticular controversy. If to meet this inherent
difficulty in administering justice according
to law we introduce a judicial dispensing
power, the result is uncertainty and an in-
tolerable scope for the personal equation of
the magistrate. If we turn to the other ex-
treme and pile up exceptions and qualifi-
cations and provisos, the legal system be-
comes cumbrous and unworkable. Hence
the law has always ended in a compromise,
in a middle course between wide discretion
and over-minute legislation. In reaching
this middle ground, some sacrifice of flexi-
bility of application to particular cases is
inevitable. In consequence, the adjustment
of the relations of man and man according
to these rules will of necessity appear more
or less arbitrary and more or less in conflict
with the ethical notions of individuals.

In periods of absolute or generally re-
ceived moral systems, the contrast between
legal results and strict ethical requirements
will appeal only to individuals. In periods
of free individual thought in morals and
ethics, and especially in an age of social
and industrial transition, this contrast is
greatly intensified and appeals to large
classes of society. Justice, which is the end of
law, is the ideal compromise between the
activities of each and the activities of all in
a crowded world. The law seeks to harmo-
nize these activities and to adjust the rela-
tions of every man with his fellow so as to
accord with the moral sense of the com-
munity. When the community is at one in
its ideas of justice, this is possible. When
the community is divided and diversified,
and groups and classes and interests, under-
standing each other none too well, have
conflicting ideas of justice, the task is ex-
tremely difficult, It is impossible that legal
and ethical ideas should be in entire accord
in such a society. The individual looks at




cases one by one and measures them by his
individual sense of right and wrong. The
lawyer must look at cases in gross, and must
measure them largely by an artificial stand-
ard. He must apply the ethics of the com-
munity, not his own. If discretion is given
him, his view will be that of the class from
which he comes. If his hands are tied by
law, he must apply the ethics of the past as
formulated in common law and legislation.
In either event, judicial and individual
ethical standards will diverge. And this di-
vergence between the ethical and the legal,
as each individual sees it, makes him say
with Luther, “Good jurist, bad Christian.™?

(2) A closely related cause of dissatisfac-
tion with the administration of justice ac-
cording to law is to be found in the inevi-
table difference in rate of progress between
law and public opinion. In order to pre-
clude corruption, to exclude the personal
prejudices of magistrates, and to minimize
individual incompetency, law formulates
the moral sentiments of the community in
rules to which the judgments of tribunals
must conform. These rules, being formula-
tions of public opinion, cannot exist until
public opinion has become fixed and settled,
and cannot change until a change of public
opinion has become complete. It follows
that this difficulty in the judicial adminis-
tration of justice, like the preceding, may
be minimized, but not obviated. In a rude
age the Teutonic moots in which every free
man took a hand might be possible. But
these tribunals broke down under pressure
of business and became ordinary courts
with permanent judges. The Athenians
conceived that the people themselves should
decide each case. But the Athenian dikas-
tery, in which controversies were submitted
to blocks of several hundred citizens by
way of reaching the will of the democracy,
proved to register its caprice for the mo-
ment rather than its permanent will. Mod-

10. Courtney Kenny, Bouns Jurista, Malus Christa,
19 Law Quart. Rev. 326.

ern experience with juries, especially in
commercial causes, does not warrant us in
hoping much from any form of judicial
referendum. Public opinion must affect the
administration of justice through the rules
by which justice is administered rather
than through the direct administration. All
interference with the uniform and auto-
matic application of these rules, when actu-
al controversies arise, introduces an anti-
legal element which becomes intolerable.
But, as public opinion affects tribunals
through the rules by which they decide
and these rules once made, stand till abro-
gated or altered, any system of law will be
made up of successive strata of rules and
doctrines representing successive and often
widely divergent periods of public opinion.
In this sense, law is often in very truth a
government of the living by the dead.!
The unconscious change of judicial law
making and the direct alterations of legis-
lation and codification operate to make this
government by the dead reasonably toler-
able. But here again we must pay a price
for certainty and uniformity. The law does
not respond quickly to new conditions. It
does not change until ill effects are felt;
often not until they are felt acutely. The
moral or intellectual or economic change
must come first. While it is coming, and
until it is so complete as to affect the law
and formulate itself therein, friction must
ensue. In an age of rapid moral, intellec-
tual and economic changes, often crossing
one another and producing numerous
minor resultants, this friction cannot fail
to be in excess.

(8) A third perennial source of popular
dissatisfaction with the administration of
justice according to law may be found in the
popular asumption that the administration
of justice is an easy task to which anyone is
competent. Laws may be compared to the
formulas of engineers. They sum up the
experience of many courts with many cases

11. Spencer, Principles of Sociology, II, 514.




enable the magistrate to apply that experi-
ence subconsciously. So, the formula en-
ables the engineer to make use of the ac-
cumulated experience of past builders,
even though he could not work out a step
in its evolution by himself. A layman is no
more (:ompetent to construct or to apply
the one formula than the other. Fach re-
quires special knowledge and special prep-
aration. None the less, the notion that any-
one is competent to adjudicate the intricate
controversies of a modern community con-
tributes to the unsatisfactory administra-
tion of justice in many parts of the United
States. The older states have generally out-
grown it. But it is felt in extravagant
powers of juries, lay judges of probate and
legislative!? or judicial law making against
Stare decisis, in most of the commonwealths
of the South and West. The public seldom
realizes how much it is interested in main-
taining the highest scientific standard in
the administration of justice. There is no
more certain protection against corruption,
prejudice, class feeling or incompetence.
Publicity will avail something. But the
daily criticism of trained minds, the knowl-
edge that nothing which does not conform
to the principles and received doctrines of
scientific jurisprudence will escape notice,
does more than any other agency for the
every-day purity and efficiency of eur courts.

(4) Another necessary source of dissatis-
faction with judicial administration of just-
ice is to be found 1n popular impatience of
restraint. Law involves restraint and regu-
lation, with the sheriff and his posse in the
background to enforce it. But, however
necessary and salutary this restraint, men
have never been reconciled to it entirely.
The very fact that it is a compromise be-
tween the individual and his fellows makes
the individual, who must abate some part
of his activities in the interest of his fellows,
more or less restive. In an age of absolute

12. See an instance noted in the address of Mr.
Justice Brown, Rep. Am. Bar Assn., 1889, 282.

theories, monarchical or democratic, this
restiveness is acute. A conspicuous example
is to be seen in the contest between the
king and the common law courts in the
seventeenth century. An equally conspic-
uous example is to be seen in the attitude
of the frontiersman toward state-imposed
justice. “The unthinking sons of the sage
brush,” says Owen Wister ,"ill tolerate any-
thing which stands for discipline, good or-
der and obedience; and the man who lets
another command him they despise. I can
think of no threat more evil for our democ-
racy, for it is a fine thing diseased and per-
verted, namely, the spirit of independence
gone drunk.”!® This is an extreme case.
But in a lesser degree the feeling that each
individual, as an organ of the sovereign
democracy, is above the law he helps to
make, fosters everywhere a disrespect for
legal methods and institutions and a spirit
of resistance to them. It is “the reason of
this our artificial man the commonwealth,”
says Hobbes, “and his command that mak-
eth law.”"* This man, however, is abstract.
The concrete man in the street or the mob
is much more obvious; and it is no wonder
that individuals and even classes of individ-
uals fail to draw the distinction.

A considerable portion of current dis-
satisfaction with the administration of just-
ice must be attributed to the universal
causes just considered. Conceding this, we
have next to recognize that there are po-
tent causes in operation of a character en-
tirely different.

Under the second main head, causes ly-
ing in our peculiar legal system, I should
enumerate five: (1) The individualist spirit
of our common law, which agrees ill with
a collectivist age; (2) the common law doc-
trine of contentious procedure, which turns
litigation into a game; (3) political jeal-
ousy, due to the strain put upon our legal

13. Quoted in Ross, Foundations of Sociology, 388.
14. Leviathan, chap. 26.




system by the doctrine of supremacy of law;
(4) the lack of general ideas or legal phil-
osophy, so characteristic of Anglo-Ameri-
can law, which gives us petty tinkering
where comprehensive reform is needed, and
(5) defects of form due to the circumstance
that the bulk of our legal system is still
case law.

(1) The first of these, conflict between
the individualist spirit of the common law
and the collectivist spirit of the present age,
has been treated of on another occasion.!s
What was said then need not be repeated.
Suffice it to point out two examples. From
the beginning, the main reliance of our
common law system has been individual
initiative. The main security for the peace
at common law is private prosecution of
offenders. The chief security for the effi-
ciency and honesty of public officers is
mandamus or injunction by a tax payer to
prevent waste of the proceeds of taxation.
The reliance for keeping public service
companies to their duty in treating all alike
at reasonable price is an action to recover
damages. Moreover, the individual is sup-
posed at common law to be able to look out
for himself and to need no administrative
protection. If he is injured through contrib-
utory negligence, no theory of compara-
tive negligence comes to his relief: if he
hires as an employee, he assumes the risk of
the employment; if he buys goods, the rule
1s caveat emptor. In our modern industrial
society, this whole scheme of individual in-
itiative is breaking down. Private prosecu-
tion has become obsolete. Mandamus and
injunction have failed to prevent rings and
bosses from plundering public funds. Pri-
vate suits against carriers for damages have
proved no preventive of discrimination and
extortionate rates. The doctrine of assump-
tion of risk becomes brutal under modern

15. Do We Need a Philosophy of Law? 5 Columbia

Law Rev. 339; The Spirit of the Common Law, Green
Bag, January, 1906.

conditions of employment. An action for
damages is no comfort to us when we are
sold diseased beef or poisonous canned
goods. At all these points, and they are
points of every-day contact with the most
vital public interests, common law methods
of relief have failed. The courts have not
been able to do the work which the com-
mon law doctrine of supremacy of law im-
posed on them. A widespread feeling that
the courts are inefficient has been a neces-
sary result. But, along with this, another
phase of the individualism of the common
law has served to increase public irritation.
At the very time the courts have appeared
powerless themselves to give relief, they
have seemed to obstruct public efforts to
get relief by legislation. The chief concern
of the common law is to secure and protect
individual rights. “The public good,” says
Blackstone, “is in nothing more essentially
interested than in the protection of every
individual's private rights.”"!® Such, it goes
without saying, is not the popular view to-
day. Today we look to society for protec-
tion against individuals, natural or arti-
ficial, and we resent doctrines that protect
these individuals against society for fear
society will oppress us. But the common
law guaranties of individual rights are
established in our constitutions, state and
federal. So that, while in England these
common law dogmas have had to give way
to modern legislation, in America they
stand continually between the people, or
large classes of the people, and the legisla-
tion they desire. In consequence, the courts
have been put in a false position of doing
nothing and obstructing everything, which
it is impossible for the layman to interpret
aright,

(2) A no less potent source of irritation
lies in our American exaggerations of the
common law contentious procedure. The
sporting theory of justice, the “instinct of

16. B1. Comm. 139.




giving the game fair play,” as Professor
Wigmore has put it, is so rooted in the
profession in America that most of us take
it for a fundamental legal tenet.!” But it is
probably only a survival of the days when
a lawsuit was a fight between two clans in
which change of venue had been taken to
the forum. So far from being a fundamen-
tal fact of jurisprudence, it is peculiar to
Anglo-American law; and it has been
strongly curbed in modern English prac-
tice. With us, it is not merely in full ac-
ceptance, it has been developed and its col-

lateral possibilities have been cultivated to
the furthest extent. Hence in America we
take it as a matter of course that a judge
should be a mere umpire, to pass upon ob-
jections and hold counsel to the rules of
the game, and that the parties should fight
out their own game in their own way with
out judicial interference. We resent such
interference as unfair, even when in the
interest of justice. The idea that procedure
must of necessity be wholly contentious dis-
figures our judicial administration at every
point. It leads the most conscientious judge
to feel that he is merely to decide the con-
test, as counsel present it, according to the
rules of the game, not to search independ-
ently for truth and justice. It leads counsel
to forget that they are officers of the court
and to deal with the rules of law and pro-
cedure exactly as the professional football
coach with the rules of the sport. It leads to
exertion to ‘‘get error into the record”
rather than to dispose of the controversy
finally and upon its merits. It turns .wib
nesses, and especially expert witnesses, into
partisans pure and simple. It leads to sensa-
tional cross-examinations ‘“‘to affect credit,”
which have made the witness stand ‘‘the
slaughter house of reputations.”'® It pre-
vents the trial court from restraining the
bullying of witnesses and creates a general
dislike, if not fear, of the witness function

17. Wigmore, Evidence, 127.
18. Wigmore, Evidence, 1112.

which impairs the administration of justice.
It keeps alive the unfortunate exchequer
rule, dead in the country of its origin, ac-
cording to which errors in the admission or
rejection of evidence are presumed to be
prejudicial and hence demand a new trial.
It grants new trials because by inability to
procure a bill of exceptions a party has lost
the chance to play another inning in the
game of justice.’ It creates vested rights in
errors of procedure, of the benefit whereof
parties are not to be deprived.? The in-
quiry is not, What do substantive law and
justice require? Instead, the inquiry is,
Have the rules of the game been carried
out strictly? If any material infraction is
discovered, just as the football rules put
back the offending team five or ten or fif-
teen yards, as the case may be, our sporting
theory of justice awards new trials, or re-
verses judgments, or sustains demurrers in
the interest of regular play.

The effect of our exaggerated contenti-
ous procedure is not only to irritate parties,
witnesses and jurors in particular cases, but
to give to the whole community a false no-
tion of the purpose and end of law. Hence
comes, in large measure, the modern Ameri-
can race to beat the law. If the law is a
mere game, neither the players who take
part in it nor the public who witness it can
be expected to yield to its spirit when their
interests are served by evading it. And this
is doubly true in a time which requires all
institutions to be economically efficient and
socially useful. We need not wonder that
one part of the community strain their
oaths in the jury. box and find verdicts
against unpopular litigants in the teeth of
law and evidence, while another part re-
tain lawyers by the year to advise how to
evade what to them are unintelligent and
unreasonable restrictions upon necessary
modes of doing business. Thus the courts,

m;ﬂ. Holland vs. Chicago, B. & Q. R. R. Co., 52 Neb.
2{) De Graw vs. Elmore, 50 N. Y. 1.




instituted to administer justice according to
law, are made agents or abettors of lawless-
ness.

Political Jealousy—Doctrine of
Judicial Supremacy

(3) Another source of irritation at our
American courts is political jealously due
to the strain put upon our legal system by
the doctrine of the supremacy of law. By
virtue of this doctrine, which has become
fundamental in our polity, the law restrains,
not individuals alone, but a whole people.
The people so restrained would be likely
in any event to be jealous of the visible
agents of restraint. Even more is this true
in that the subjects which our constitu-
tional polity commits to the courts are
largely matters of economics, politics and
sociology upon which a democracy is pecul-
iarly sensitive. Not only are these matters
made into legal questions, but they are
tried as incidents of private litigation. This
phase of the common law doctrine was felt
as a grievance in the seventeenth century.
“I tell you plainly,” said Bacon, as attorney
general, in arguing a question of preroga-
tive to the judges, “I tell you plainly it is
little better than a by-let or crooked creek to
try whether the king hath power to erect
this office in an assize between Brownlow
and Michell.”?! King Demos must feel
much the same at seeing the constitution-
ality of the Missouri Compromise tried in
an action of trespass, at seeing the validity
of the legal tender laws tried on pleas of
payment in private litigation, at seeing the
power of the federal government to carry
on the Civil War tried judicially in ad-
miralty, at seeing income tax overthrown
in a stockholder’s bill to enjoin waste of
corporate assets and at seeing the important
political questions in the Insular Cases dis-
posed of in forfeiture proceedings against
a few trifling imports. Nor is this the only

21, Collectanea Juridica, 1, 173.

phase of the common law doctrine of su-
premacy of law which produces political
jealously of the courts. Even more must the
layman be struck with the spectacle of law
paralyzing administration which our polity
so frequently presents. The difficulties with
writs of habeas corpus which the federal
government encountered during the Civil
War and the recent case of the income tax
will occur to you at once. In my own state,
in a few years we have seen a freight rate
law suspended by decree of a court and
have seen the collection of taxes from rail-
road companies, needed for the every-day
conduct of public business, tied up by an
injunction. The strain put upon judicial
institutions by such litigation is obviously
very great.

(4) Lack of general ideas and absence of
any philosophy of law, which has been
characteristic of our law from the begin-
ning and has been a point of pride at least
since the time of Coke,2 contributes its
mite also toward the causes of dissatisfac-
tion with courts. For one thing, it keeps us
in the thrall of a fiction. There is a strong
aversion to straightforward change of any
important legal doctrine. The cry is inter-
pret it. But such interpretation is spurious.
It is legislation. And to interpret an ob-
noxious rule out of existence rather than
to meet it fairly and squarely by legislation
is a fruitful source of confusion. Yet the
bar are trained to it as an ancient common
law doctrine, and it has a great hold upon
the public. Hence if the law does not work
well, says Bentham, with fine sarcasm, ‘it
is never the law itself that is in the wrong;
it is always some wicked interpreter of the
law that has corrupted and abused it.”23
Thus another unnecessary strain is imposed
upon our judicial system and courts are
held for what should be the work of the
legislature.

(5) The defects of form inherent in our

22. (20. Lit. Preface.
23. Fragment on Government, XVII.




system of case law have been the subject of
discussion and controversy too often to re-
quire extended consideration. Suffice it to
say that the want of certainty, confusion
and incompleteness inherent in all case law,
and the waste of labor entailed by the pro-
digious bulk to which ours has attained,
appeal strongly to the layman. The com-
pensating advantages of this system, as seen
by the lawyer and by the scientific investi-
gator, are not apparent to him. What he
sees is another phase of the great game; a
citation match between counsel, with a cer-
tainty that diligence can rake up a decision
somewhere in support of any conceivable
proposition.

Passing to the third head, causes lying in
our judicial organization and procedure,
we come upon the most efficient causes of
dissatisfaction with the present administra-
tion of justice in America. For I venture to
say that our system of courts is archaic and
our procedure behind the times. Uncer-
tainty, delay and expense, and above all,
the injustice of deciding cases upon points
of practice, which are the mere etiquette of
Justice, direct results of the organization of
our courts and the backwardness of our
procedure, have created a deep-seated de-
sire to keep out of court, right or wrong,
on the part of every sensible business man
in the community.

Our system of courts is archaic in three
respects: (1) in its multiplicity of courts,
(2) in preserving concurrent jurisdictions,
(3) in the waste of judicial power which it
involves. The judicial organizations of the
several states exhibit many differences of
detail. But they agree in these three
respects.

The Multiplicity of Courts

(1) Multiplicity of courts is characteristic
of archaic law. In Anglo-Saxon law, one
might apply to the Hundred, the Shire, the
Witan, or the king in person. Until Ed-
ward I broke up private jurisdictions, there

were the king's superior courts of law, the
itinerant justices, the county courts, the
local or communal courts and the private
courts of lordships; besides which one
might always apply to the king or to the
Great Council for extraordinary relief.
When later the royal courts had super-
seded all others, there were the concurrent
jurisdictions of King's Bench, Common
Pleas and Exchequer, all doing the same
work, while appellate jurisdiction was di-
vided by King’s Bench, Exchequer Cham-
ber and Parliament. In the Fourth Institute,
Coke enumerates seventy-four courts. Of
these, seventeen did the work that is now
done by three, the County Courts, the Su-
preme Court of Judicature and the House
of Lords. At the time of the reorganization
by the Judicature Act of 1873, five appel-
late courts and eight courts of first instance
were consolidated into the one Supreme
Court of Judicature. It was the intention
of those who devised the plan of the Judi-
cature Act to extend the principle of unity
ot jurisdiction by cutting off the appellate
jurisdiction of the House of Lords and by
Incorporating the County Courts in the
newly formed Supreme Court as branches
thereof.** The recommendation as to the
County Courts was not adopted, and the
appellate jurisdiction of the House of
Lords was restored in 1875. In this way the
unity and simplicity of the original design
were impaired. But the plan, although
adopted in part only, deserves the careful
study of American lawyers as a model mod-
ern judicial organization. Its chief features
were (1) to set up a single court of final ap-
peal. In the one branch, the court of first
instance, all original jurisdiction at law, in
equity, in admiralty, in bankruptey, in
probate and in divorce was to be consoli-
dated; in the other branch, the court of ap-
peal, the whole reviewing jurisdiction was
to be established. This idea of unification,

24. Report of Judicature Commission, 1869, p. 13.




although not carried out completely, has
proved most effective. Indeed, its advant-
ages are self-evident. Where the appellate
tribunal and the court of first instance are
branches of one court, all expense of trans-
fer of record, or transcripts, bills of excep-
tions, writs of error and citations is wiped
out. The records are the records of the
court, of which each tribunal is but a
branch. The court and each branch thereof
knows its own records, and no duplication
and certification is required. Again, all ap-
pellate practice, with its attendant pitfalls,
and all waste of judicial time in ascertain-
ing how or whether a case has been brought
into the court of review is done away with.
One may search the recent English reports
in vain for a case where an appeal has mis-
carried on a point of practice. Cases on ap-
pellate procedure are wanting. In effect
there is no such thing. The whole attention
of the court and of counsel is concentrated
upon the cause. On the other hand, our

American reports bristle with fine points of
appellate procedure. More than four per-
cent of the digest paragraphs of the last ten

volumes of the American Digest have to do
with Appeal and Error. In ten volumes of
the Federal Reporter, namely volumes 129
to 139, covering decisions of the Circuit
Court of Appeals from 1903 till the present,
there is an average of ten decisions upon
points of appellate practice to the volume.
Two cases to the volume, on the average,
turn wholly upon appellate procedure. In
the ten volumes there are six civil cases turn-
ing upon the question whether error or ap-
peal was the proper mode of review, and in
two civil cases the question was whether the
Circuit Court of Appeals was the proper
tribunal. I have referred to these reports
because they represent courts in which only
causes of importance may be brought. The
state reports exhibit the same condition. In
ten volumes of the Southwestern Reporter,
the decisions of the Supreme Court and
Courts of Appeals of Missouri show that

nearly twenty percent involve points of ap-
pellate procedure. In volume 87, of fifty-
three decisions of the Supreme Court and
ninety-seven of the Courts of Appeals,
twenty-eight are taken up in whole or in
part with the mere technics of obtaining a
review. All of this is sheer waste, which a
modern judicial organization would obvi-
ate.

(2) Even more archaic is our system of
concurrent jurisdiction of state and federal
courts in causes involving diversity of citi-
zenship; a system by virtue of which causes
continually hang in the air between two
courts, or, if they do stick in one court or
the other, are liable to an ultimate over-
turning because they stuck in the wrong
court. A few statistics on this point may be
worth while. In the ten volumes of the
Iederal Reporter referred to, the decisions
of the Circuit Court of Appeals in civil
cases average seventy-six to the volume. Of
these, on the average, between four and five
in a volume are decided on points of fed-
eral jurisdiction. In a little more than one

to each volume, judgments of Circuit
Courts are reversed on points of jurisdic-
tion. The same volumes contain on the
average seventy-three decisions of Circuit
Courts in civil cases to each volume. Of
these, six, on the average, are upon motions
to remand to the state courts, and between
eight and nine are upon other points of
federal jurisdiction. Moreover, twelve cases
in the ten volumes were remanded on the
form of the petition for removal. In other
words, in nineteen and three-tenths per-
cent of the reported decisions of the Circuit
Courts the question was whether those
courts had jurisdiction at all; and in seven
percent of these that question depended on
the form of the pleadings. A system that
permits this and reverses four judgments a
year because the cause was brought in or
removed to the wrong tribunal is out of
place in a modern business community. All
original jurisdiction should be concen-




trated. It ought to be impossible for a cause
to fail because brought in the wrong place.
A simple order of transfer from one docket
to another in the same court ought to be
enough. There shotild be no need of new
Papers, no transcripts, no bandying of cases
from one court to another on orders of
removal and of demand, no beginnings
again with new process,

(3) Judicial power may be wasted in
three ways: (1) By rigid districts or courts
or jurisdictions, so that business may be
congested in one court while judges in an-
other are idle, (2) by consuming the time
of courts with points of pure practice, when
they ought to be investigating substantial
controversies, and (3) by nullifying the re-
sults of judicial action by unnec c.-ssal‘y re-
trials. American judicial systems are defec-
tive in all three respects. The Federal
Circuit Courts and Circuit Courts of Ap-
peals are conspicuous exceptions in the first
respect, affording a model of flexible judi-
cial organization. But in nearly all of the
states, rigid districts and hard and fast lines
between courts operate to delay business in
one court while judges in another have
ample leisure, In the second respect, waste
of judicial time upon points of practice,
the intricacies of federal jurisdiction and
the survival of the obsolete Chinese Wall
between law and equity in procedure make
our federal courts no less conspicuous sin-
ners. In the ten volumes of the Federal
Reporter examined, or an average of
seventy-six decisions of the Circuit Courts
of Appeals in each volume, two turn upon
the distinction between law and equity in
procedure and not quite one judgment to
€ach volume is reversed on this distinction.
In an average of seventy-three decisions a
volume by the Circuit Courts, more than
t!lrec in each volume involve this same dis-
tinction, and not quite two in each volume
turn upon it. But many states that are sup-
posed to have reformed procedure scarcely
make a better showing.

Each state has to a great extent its own
procedure. But it is not too much to say
that all of them are behind the times. We
struck one great stroke in 1848 and have
rested complacently or contented ourselves
with patchwork amendment ever since.
I'he leading ideas of the New York Code
of Civil Procedure marked a long step
forward. But the work was done too hur-
riedly and the plan of a rigid code, going
into minute detail, was clearly wrong. A
modern practice act lays down the general
principles of practice and leaves details to
rules of court. The New York Code Com-
mission was appointed in 1847 and reported
in 1848. If we except the Connecticut Prac-
tice Act of 1878, which shows English in-
fluence, American reform in procedure has
stopped substantially where that commis-
sion left it. In England, beginning with
1826 and ending with 1874, five commis-
sioners have put forth nine reports upon
this subject.?> As a consequence we have
nothing in America to compare with the
radical treatment of pleading in the Eng-
lish Judicature Act and the orders based
thereon. We still try the record, not the
case. We are still reversing judgments for
nonjoinder and misjoinder. The English
practice of joinder of parties against whom
relief is claimed in the alternative, render-
ing judgment against any that the proof
shows to be liable and dismissing the rest,
makes an American lawyer rub his eyes.
We are still reversing judgments for vari-
ance. We still reverse them because the
recovery is in excess of the prayer, though
substained by the evidence.?¢

But the worst feature of American proce-
dure is the lavish granting of new trials. In

25. Lord Eldon’s Commission, 1826; Royal Com-
mission, 1829, 1830, 1832; Commission on Pleading
and Practice in Courts of Common Law, 1851, 1853,
1860; Chancery Commissioners, 1852, 1854, 1856; Judi-
cature Commissioners, 1869-1874.

26. Brought vs. Cherokee Nation (C. C. A.) 129
Fed. 192.




the ten volumes of the Federal Reporter
referred to, there are. on the ‘r\t-‘l.l':_:'f'.
twenty-five writs of error in eivil cases to
the volume. New trials are awarded on the
average in eight cases a volume, or nearl

twenty-nine percent. In the state courts the
proportion of new trials to causes reviewed,
as ascertained from investigation of the last
five columns of each series of the National
Reporter system, runs over forty percent.
In the last three volumes of the New York
Reports (180-182), covering the period
from December 6, 1904, to October 24,
1905, forty-five new trials are awarded. Nor
is this all. In one case in my own state?’ an
action for personal injuries was tried six
times, and one for breach of contract®® was

tried three times and was four times in the
Supreme Court. When with this we com-
pare the statistics of the English Court of
Appeal, which does not grant to exceed
twelve new trials a year, or new trials in
about three percent of the cases reviewed,

it is evident that our methods of trial and
review are out of date.

A comparison of the volume of lma‘f\
ness disposed of by English and by Ameri-
can courts will illustrate the waste and de-
lay caused by archaic judicial organization
and obsolete procedure. In England there
are twenty-three judges of the High Court
who dispose on the average of fifty-six hun-
dred contested cases, and have before them,
in one form or another, some eighty thou-
sand cases each year. In Nebraska there are
twenty-eight district judges who have no
original probate jurisdiction and no juris-
diction in bankruptcy or admiralty, and
they had upon their dockets last year forty-
three hundred and twenty cases, of which
they disposed of about seventy percent.
England and Wales, with a population in

27. Omaha St. R. Co. vs. Boesen, 95 N. W. 617;
Cf. Mutual Life Ins. Co. vs. Hillmon (C. C. A), 107
Fed 834 (tried six times).

28. Wittenberg vs. Molyneaux, 60 Neb. 107.

1900 of 32,000,000, employs for the same
civil litigation ninety-five judges, that is,
thirty-seven in the Supreme Court and
House of Lords and fifty-eight county
judges. Nebraska, with a population in
1900 of 1,066,000, employs for the same
purpose one hundred and twenty-nine. But
these one hundred and twenty-nine are
organized on an antiquated system and
their time is frittered away on mere points
of legal etiquette.

The Influence of Environment

Finally, under the fourth and last head,
causes lying in the environment of our
judicial administration, we may distinguish
six: (1) Popular lack of interest in justice,
which makes jury service a bore and the
vindication of right and law secondary to
the trouble and expense involved; (2) the
strain put upon law in that it has today to
do the work of morals also; (3) the effect
of transition to a period of legislation; (4)
the putting of our courts into politics; (5)
the making the legal profession into a
trade, which has superseded the relation of
attorney and client by that of employer and
employee, and (6) public ignorance of the
real workings of courts due to ignorant
and sensational reports in the press. Each
of these deserves consideration, but a few
points only may be noticed. Law is the
skeleton of social order. It must be “clothed
upon by the flesh and blood of morality."#
The present is a time of transition in the
very foundations of belief and of conduct.
Absolute theories of morals and superna-
tural sanctions have lost their hold. Con-
science and individual responsibility are
relaxed. In other words, the law is strained
to do double duty, and more is expected of
it than in a time when morals asa regulat-
ing agency are more efficacious. Another

29. Sidgwick, Methods of Ethics, 6 Ed. 456.
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strain upon our judicial system results from
the crude and unorganized character of
American legislation in a period when the
growing point of law has shifted to legisla-
tion. When, in consequence, laws fail to
produce the anticipated effects, judicial ad-
ministration shares the blame. Worse than
this is the effect of laws not intended to be
enforced. These parodies, like the common
law branding of felons, in which a piece of
bacon used to be interposed between the
branding iron and the criminal’s skin,
breed disrespect for law. Putting courts
into politics, and compelling judges to be-
come politicians, in many jurisdictions has
almost destroyed the traditional respect for
the bench. Finally, the ignorant and sensa-
tional reports of judicial proceedings, from
which alone a great part of the public may
judge of the daily work of the courts, com-
pletes the impression that the administra-
tion of justice is but a game. There are
honorable exceptions, but the average press
reports distract attention from the real pro-
ceeding to petty tilts of counsel, encounters
with witnesses and sensational by-incidents.
In Nebraska, not many years since, the fed-
eral court enjoined the execution of an act
to regulate insurance companies. In press
accounts of the proceeding, the conspiracy
clause of the bill was copied in extenso un-
der the headline “Conspiracy Charged,”
and it was made to appear that the ground
of the injunction was a conspiracy between
the state officers and some persons un-
known. It cannot be expected that the pub-
lic shall form any just estimate of our
courts justice from such data.

Reviewing the several causes for dissatis-
faction with the administration of justice
which have been touched upon, it will have
been observed that some inhere in all law
and are the penalty we pay for uniformity;

30. Bentham, Theory of Legislation (tr. by Hil-
dreth), 401,
31. Niagara Fire Ins. Co. vs. Cornell, 110 Fed. 816.
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that some inhere in our political institu-
tions and are the penalty we pay for local
self-government and independence from
bureaucratic control; that some inhere in
the circumstances of an age of transition
and are the penalty we pay for freedom of
thought and universal education. These
will take care of themselves. But too much
of the current dissatisfaction has a just
origin in our judicial organization and
procedure. The causes that lie here must
be heeded. Our administration of justice
is not decadent. It is simply behind the
times. Political judges were known in Eng-
land down to the last century. Lord Ken-
yon, as Master of the Rolls, sat in Parlia-
ment and took as active a part in political
squabbles in the House of Commons as our
state judges today in party conventions.®?
Dodson and Foggs and Sergeant Buzzfuzz
wrought in an atmosphere of contentious
procedure. Bentham tells us that in 1797,
out of five hundred and fifty pending writs
of error, five hundred and forty-three were
shams or vexatious contrivances for delay.*
Jarndyce and Jarndyce dragged out its
weary course in chancery only half a cen-
tury ago. We are simply stationary in that
period of legal history. With law schools
that are rivaling the achievements of Bo-
logna and of Bo-urgcs to promote scientific
study of the law; with active bar associa-
tions in every state to revive professional
feeling and throw off the yoke of commer-
cialism; with the passing of the doctrine
that politics, too, is a mere game to be
played for its own sake, we may look for-
ward confidently to deliverance from the
sporting theory of justice; we may look for-
ward to a near future when our courts will
be swift and certain agents of justice, whose
decisions will be acquiesced in and re-
spected by all.

32. Lord Campbell, Lives of the Chief Justices, (3
Ed) IV, 70.73.
33. Works, VII, 214.
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STATE

CALIFORNIA

COLORADO

JUDICI

FLORIDA

MARYLAND

NEBRASKA

L QUALIFICATIONS COMMI

NEW MEXICO

PENNSYLVANIA

TEXAS

VERMONT

Members of Commission

2 judges of Courts of Appeal
2 judges of Superior Courts
1 Municipal Court judge

2 members of bar

2 non lawyers

3 judges of district courts
2 judges of county courts
2 lawyers

2 non lawyers

2 judges of the district courts of ap-
peal

2 judges of the cireuit court
2 lawyers

3 non lawyers

3 jud_ges_fmm the court of appeals,
the circuit court or Supreme Bench
of Baltimore City

1 lawyer

1 non lawyer

2 judges of the Supreme Court

2 judges of the Distriet Court

1 judge of a municipal court

1 judge of the Nebraska Workmen’'s
Compensation Court

1 judge of a county court

2 lawyers

2 non lawyers

2 judges
2 lawyers
5 non lawyers

How Members Selected

appointed by Supreme Court
appointed by Supreme Court
appointed by Supreme Court
appointed by board of governors of
siate bar

appointed by governor and approved
by Senate

appointed by Supreme Court
appointed by Supreme Court

appointed by majority vote of gover-
nor, attorney general and chief justice

appointed by governor

appointed by district court of appeals
appointed by circuit court

appointed by board of governors of
state bar

appointed by governor

appointed by governor
appointed by governor
appointed by governor

appointed by chief justice

appointed by chief justice

appointed by chief justice

appointed by chief justice

appointed by chief justice

appointed by executive council of
state bar

appointed by governor

to be fixed by law
to be fixed by law
appointed by governor

Board of Commissioners on Griev-
ances and Discipline which is an ex-
isting board with other functions.
There are 17 lawyers, appointed by
the Supreme Court on the Board

3 judges of courts of common pleas
2 judges of Superior Court

2 lawyers

2 non lawyers

2 Court of Civil Appeal judges
2 District Court judges
2 lawvers

3 non lawyers

Supreme Court

selected by Supreme Court
selected by Supreme Court
selected by governor
selected by governor

appointed by Supreme Court with
consent of Senate

appointed by Supreme Court with
consent of Senate

appointed by board of directors of
state bar with Senate consent
appointed by governor with consent
of Senate

Term of Members

four years

four years

6 years staggered terms

four years

not specified

four vears
four vears
five years staggered

not specified

four years

six years, staggered

not applicable

Judges Subject to Commission

any judge

any justice or judge of a court of
record

supreme court, district courts of ap-
peals and ecircuit courts

all judges who are elected, subject to
election or appointed to a term of 4
Or more years

judge of any court

any justice, judge or magistrate of
any ‘court

any judge

any justice or judge

judges of the appellate court, district
court and the criminal district courts

any judieial officer

Who May Complain

not specified but practice is to allow
anyone to complain

not specified, but presumably anyone
may complain

not specified but presumably anyone
may complain

not specified but presumably anyone
may complain

any citizen of the state

not specified but presumably anyone
may complain

y individual

complaints may come from ‘‘any
source”’

complaints may come from
source’”

any

not specified, but presumably any-
one can complain

Reasons for Removal

Discipline

willful misconduct in office, willful

| persistent failure to perform his
ies, habitual drunkenness or con-
t p_rejudicial to the administration
of justice that brings the judicial of-
hee into disrepute

willful misconduet in office or willful
or persistent failure to perform his
duties or intemperance

willful or persistent failure to per-
form his duties or habitual intemper-
ance or conduct unbecoming of the
judiciary

misconduct in office, persistent failure
to perform the duties of his office, or
conduet which shall prejudice the
proper administration of justice

(a) willful misconduct in office or (b)
willful disregard of or failure to per-
form his duties or (c) habitual in-
temperance or (d) conviction of a
crime involving moral turpitude or
(e) disbarment as a member of the
legal profession licensed to practice
law

willful miseonduct in office or willful
and persistent failure to perform his
duties or habitual intemperance

misconduct involving moral turpi-
tude, violation of judicial ethics, con-
viction of a crime involving moral
turpitude or disbarment

violation of §17 of Art. 5 of the Con-
stitution or misconduct in office, ne-
glect of duty, failure to perform his
duties or conduct which prejudices
the proper administration of justice
or brings the judicial office into dis-
repute

willful or persistent conduct which
is clearly inconsistent with the per-
formance of his duties, or if he casts
public discredit upon the judiciary or
administration of justice

willful misfeasance of malfeasance
in office, persistent neglect of judi-
cial duties, habitual intemperance or
any wrongful or immoral personal or
official conduct rendering a judicial
officer unfit to act or command pub-
lic confidence and tending to bring
his judicial office into disrepute or
failure to comply with ethical stan-
dards issued by the Supreme Court

Retirement

disability that seriously interferes
with _the performance of his duties
and is, or may become permanent

a permanent or near permanent dis-
ability interfering with the perfor-
mance of his duties

a permanent or near permanent dis-
u_h:izt_v that seriously interferes with
the performance of his duties

a permanent or near permanent dis-
ability that seriously interferes with
the performance of his duties

physical or mental disability seri-
ously interfering with performance of
his duties if such disability is likely
to become permanent

a I;:n_erm:ment or near permanent dis-
ability that seriously interferes with
performance of his duties

permanent physical or mental di_s—
ability which prevents the proper dis-
charge of duties of his office

disability seriously interfering with
the performance of his duties

permanent or near permanent disa-
bility seriously interfering with per-
formance of his duties

Procedure

Commission

receives verified complaints and
mak_us a preliminary confidential in-
vestigation; holds formal hearings if
necessary, or it may order hearings
t.‘e!ur? 3 special masters appointed by
the Supreme Court: it may recom-
mr:_nd to the Supreme Court, a judge's
relirement, censure or removal

Supreme Court

receives verified complaints and
makes a preliminary investigation;
holds formal hearings if necessary, or
it may order hearings before 3 spe-
cial masters appointed by the Su-
preme Court. These proceedings are
then filed with the Supreme Court.
If the commission finds good cause,
it shall recommend removal or retire-
ment

receives verified complaint and
makes a preliminary confidential in-
vestigation; holds formal hearings if
necessary, or it may order hearings
before 3 special referees appointed by
the Supreme Court: these pmcue:iing"s
are then filed with the Supreme Court:
if the commission finds good cause it
shall recommend removal, discipline
or refirement

receives verified complaints and
makes a preliminary confidential in-
vestigation; holds formal hearings if
necessary and then files them with
the General Assembly; if the commis-
sion finds good cause it shall recom-
mend retirement or removal

receive complaints and make prelimi-
nary investigation; it may in its dis-
cretion order a hearing to be held
before it ar before one or more spe-
cial masters appointed by the Su-
preme Court; all proceedings before
the commission or a master are con-
fidential; if the commission finds good
cause it shall recommend removal or
retirement

receives complaint and makes pre-
liminary confidential investigation;
holds formal hearings if necessary, or
appoints 3 masters to hold hearing:
the proceedings are then filed with
Supreme Court; if the commission
finds good cause it shall recommend
discipline, removal or retirement

Board of Commissioners on Griev-
ances and Discipline receives com-
plaints; it investigates complaint and
if 24 of members of Board find sub-
stantial credible evidence in support
of complaint a report is filed with the
Supreme Court which then appoints
a commission of 5 justices; the judges
hold a hearing and if a majority finds
grounds established it shall Ol:(li!r re-
tirement, removal or suspension

keeps informed as to matters relat-
ing to grounds for suspension, re-
moval, discipline or retirement; re-
ceives complaints and makes a pre-
liminary confidential investigation:
holds formal hearings if necessary
and then files them with the Supreme
Court; after the hearings the Com-
mission if it finds good cause, shall
recommend suspension, removal, dis-
cipline or retirement

keeps itself fully aware of circum-
stances: receives complaints and
makes preliminary confidential E in-
vestigation; holds formal hear!ngs
if necessary, or may order hearings
before a special master appointe(:l by
Supreme Court; these proceedings
are then filed with the Supreme
Court: after hearing, if the commis-
sion finds good cause it shall recom-
mend removal or retirement

may review the matter, and make the
xl'ﬂ.i_ll disposition which may result in
retirement, censure or removal

reviews the record of the proceedings
on the law and facts; may hear fur-
ther evidence and shall order removal
or retirement as it finds just and
proper, or reject the recommendation

reviews the record of the proceedings
on the law and facts and it shall rep-
rm?.'m{l, order removal, discipline or
retirement as it finds just and proper,

or reject the commission recommen-
dation

the General Assembly reviews the
record of the proceedings on the law
and facts; it may receive mew evi-
dence; 24 of the elected members of
the general assembly shall by joint
resolution order removal or retire-
ment as it finds just and proper, or
reject the commission recommenda-
tion

reviews the record of the proceedings;
may permit the introduction of addi-
tional evidence; may make such de-
termination as it finds just and
proper; may order removal, retire-
ment or may reject the recommencda-
tion

the general assembly reviews the rec-
ord of proceedings on the law and
facts; it may receive new evidence,
and order retirement, discipline or re-
moval; or reject the commission’s
recommendation

the defendant judge may appeal the
decision of the 5-man court to the
Supreme Court which may affirm, re-
verse or modify the order of the
commission

reviews the record of the proceedings
on the law and facts; may permit ad-
ditional evidence and shall order sus-
pension, removal, discipline or re-
tirement or reject the commission’s
recommendation

reviews the record of proceedings on
the law and facts; may hear further
evidence and shall order removal or
retirement as it finds just a_nd
proper, or reject the recommendation

the Court receives the complaints;
may dismiss it or if it appears that
disciplinary action might be neces-
sary, & designee of the Court will
make a preliminary confidential in-
vestigation; if court then determines
formal hearings shall be held it ap-
points a commission or committee
to conduct the hearing; the Court
shall review the matter and dispose
of it by written order



THE AMERICAN JUDICATURE SOCIETY iS @ na-
tional and international organization of
over 35,000 lawyers, judges and laymen, in
all 50 states, Canada and 43 other countries
of the world, founded on July 15, 1918, to
promote the efficient administration of jus-
tice. Its activities include publishing a
monthly journal and other books and lit-
erature; conducting meetings, institutes,
conferences and seminars; and maintaining
an information and consultation service
with respect to all aspects of the adminis-
tration of justice and its improvement.
Voting memberships are open to all lawyers
and judges in this or any country, and asso-
ciate memberships are open to anyone in-
terested in the betterment of the adminis-
tration of justice. Dues are $10.00 a year.

Persons interested in membership should
write directly to the Society at 1155 East
Sixtieth Street, Chicago, Illinois 60637 .

The problem of maintaining judicial compe-
tency is one of vital interest to any judicial sys-
tem concerned with the efficient administration
of justice. Although it is possible to devise ade-
quate means of selection of well-qualified indi-
viduals for the judiciary, no such plan can guar-
antee that all of the judges selected will remain
competent throughout their careers. Thus it be-
comes essential to devise adequate strategies to
investigate complaints about judicial officers, find
sufficient means to discipline without ruining the
reputations of those involved, and when the
need warrants it, structure responsible methods
of removing those judges who prove inadequate
in the exercise of their duties. The plan that
now seems to be most practicable and workable
for this situation is the commission plan first
pioneered by the state of California, but now
adopted in full by ten of the states.! It is the
purpose of this comparative summary to high-
light the similarities and differences incorpo-
rated within the commission plans of these 10
states in the hope that it might encourage other
states to adopt similar plans to effectively han-
dle the problems of judicial incapacity and mis-
behavior.

L
THE JUDICIAL QUALIFICATIONS
COMMISSION PLAN

Among the ten states that now use the Ju-
dicial Qualifications Commission Plan, all states
except Ohio and Vermont include as members
of their commissions, representatives from the
Judiciary, the Bar Organization, as well as lay-
men, seating them for a term of from 4 to 6
years. In Ohio the disciplinary and removal
function has been absorbed by the already
existing Board of Commissioners on Grievances
and Discipline consisting of 17 lawyers ap-
pointed by the Supreme Court. Vermont, as
well, deviates from the norm since its whole
commission is made up of the entire body of the
Supreme Court. While selection of membership
to the Commission generally involves the au-
thority of the court, the Bar Association, and the
Governor, in Maryland it is the Governor that
selects the full commission. In Texas, on the
other hand, it is the state senate that must
ratify all commission appointments.

Most of the states utilizing this plan apply it
to the removal and disciplining of all judges. In

Florida and Texas, however, only particular
courts are covered. Removal of judges for dis-
ciplinary reasons occurs in all states for failure
to perform judicial duties, for personal miscon-
duct in office, and for intemperance. In Ne-
braska and Ohio a judge also chances removal
for moral turpitude and disbarment. In addi-
tion, removal from office can occur in every state
due to a permanent or near permanent disa-
bility that may interfere with the performance
of judicial duties.

The legal procedure for commission action is
somewhat the same in all of the states as well.
Any citizen in the state can bring a complaint
concerning a judge before the Commission. The
Commission then makes a preliminary investi-
gation holding a formal hearing whenever nec-
essary, or conducting a hearing before special
masters or referees of the state supreme court
before it recommends to the High Court, (or
the General Legislative Assembly in the case
of Maryland and New Mexico), the disciplinary
action to be taken. Upon receipt of the recom-
mendation, the High Court, or the General As-
sembly, then reviews the evidence and makes
final disposition. In Vermont it is the court that
first receives the complaint and selects a des-
ignee to make the preliminary investigation. If
necessary an ad hoc commission is appointed
to hold formal hearings and make recommen-
dations. But again, it is the Supreme Court that
makes the final review and disposition.

The Chart that follows details these particu-
lars for each state:

CONSTITUTION OF THE STATE OF
CALIFORNIA, ARTICLE VI

Section 8. The Commission on Judicial Quali-
fications consists of two judges of courts of ap-
peal, two judges of superior courts, and one
judge of a municipal court, each appointed by
the Supreme Court; two members of the State
Bar who have practiced law in this State for
10 years, appointed by its governing body; and
two citizens who are not judges, retired judges,
or members of the State Bar, appointed by the

1 Another five states have adopted a special commission
plan that is designed to deal exclusively with the involun-
tary retirement of judges, but ignores the disciplinary prob-
lems of the judiciary, A full detailed account of the special
commission plan and the other plans for judicial discipline
and removal can be obtained from the Society’s Report No.
5 entitled “Judicial Discipline and Removal.”

Governor and approved by the Senate, a ma-
jority of the membership concurring. All terms
are four years,

Commission membership terminates if a mem-
ber ceases to hold the position that qualified
him for appointment. A vacancy shall be filled
by the appointing power for the remainder of
the term.

Section 18. (a) A judge is disqualified from
acting as a judge, without loss of salary, while
there is pending (1) an indictment or an infor-
mation charging him in the United States with
a crime punishable as a felony under California
or federal law, or (2) a recommendation to the
Supreme Court by the Commission on Judicial
Qualifications for his removal or retirement.

(b) On recommendation of the Commission
on Judicial Qualifications or on its own motion,
the Supreme Court may suspend a judge from
office without salary when in the United States
he pleads guilty or no contest or is found guilty
of a crime punishable as a felony under Cali-
fornia or federal law or of any other crime that
involves moral turpitude under that law. If his
conviction is reversed suspension terminates,
and he shall be paid his salary for the period of
suspension. If he is suspended and his convic-
tion becomes final the Supreme Court shall re-
move him from office.

(¢) On recommendation of the Commission
on Judicial Qualifications the Supreme Court
may (1) retire a judge for disability that seri-
ously interferes with the performance of his
duties and is or is likely to become permanent,
and (2) censure or remove a judge for action
occurring not more than 6 years prior to the
commencement of his current term that consti-
tutes wilful misconduct in office, wilful and per-
sistent failure to perform his duties, habitual
intemperance, or conduct prejudicial to the ad-
ministration of justice that brings the judicial
office into disrepute.

(d) A judge retired by the Supreme Court
shall be considered to have retired voluntarily.
A judge removed by the Supreme Court is in-
eligible for judicial office and pending further
order of the court he is suspended from prac-
ticing law in this State.

(e) The Judicial Council shall m::ﬂ(.c rules
implementing this section and providing for
confidentiality of proceedings.




Rule-Making Power
SECTION 15. The supreme court shall make and
promulgate rules governing the administration of all
courts, It shall make and promulgate rules governing
practice and procedure in civil and criminal cases in
all courts. These rules may be changed by the legisla-
ture by two-thirds vote of the members elected to each
house.
Court Administration
SECTION 16. The chief justice of the supreme court
shall be the administrative head of all courts. He may
assign judges from one court dr division thereof to an-
other for temporary service. The chief justice shall,
with the approval of the supreme court, appoint an
administrative director to serve at his pleasure and to
supervise the administrative operations of the judicial
system.
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ARTICLE IV: THE JUDICIARY

Judicial Power and Jurisdiction

SECTION 1. The judicial power of the State is
vested in a supreme court, a superior court, and the
courts established by the legislature. The jurisdic-
tion of courts shall be prescribed by law. The courts
shall constitute a unified ju al svstem for opera
tion and administration. Judicial districts shall be
established by law. :

Supreme Court
{CTION 2. The supreme court shall be the
vighest court of the State, with final appellate juris
diction. It shall consist of three justices, one of
whom is chief justice. The number of justices may
be increased by law upon the request of the supreme
court.
Superior Court
CTION §. The superior court shall be the trial
court of general jurisdiction and shall consist of five
judges. The number of judges may be changed by
law,

Qualifications of Justices and Judges

SECTION 4. Supreme court justices and superiol
court judges shall be citizens of the United States
and of the State, licensed to practice law in the State,
and possessing any additional qualifications pre-
scribed by law. Judges of other courts shall be se-
lected in a manner, for terms, and with qualifications
prescribed by law.

Nomination and Appointment
SECTION 5. The governor shall fill any wvacancy
in an office of supreme court justice or superior
court judge by appointing one of two or more per-
sons nominated by the judicial council.

Approval or Rejection

SECTION 6. Each supreme court justice and supe-
rior court judge shall, in the manner provided by law;
be subject to approval or rejection on a nonpartisan
ballot at the first general election held more than three
vears after his appointment. Thereafter, each supreme
court justice shall be subject to approval or rejection
in a like manner every tenth year, and each superior
court judge, every sixth year.

Vacancy
SECTION 7. The office of any supreme court justice
or superior court judge becomes vacant ninety days
after the election at which he is rejected by a majority
of those voting on the question, or for which he fails
to file his declaration of candidacy to succeed himself.

Judicial Council
SECTION 8. The judicial council shall consist of
seven members, Three attorney members shall be ap-
pointed for six-year terms by the governing body of the
organized state bar. Three non-attorney members shall
be appointed for six-year terms by the governor sub-
ject to confirmation by a majority of the members of

the legislature in joint session, Vacancies shall be filled
for the unexpired term in like manner. Appointments
shall be made with due consideration to area repre
sentation and without d to political afhliation,
Che chief justice of the supreme court shall be ex
officio the seventh member and chairman of the judi-
cial council. No member of the judicial council, ex-
cept the chief justice, may hold any other office or
position of profit under the United States or the State.
I'he judicial council shall t by concurrence of four
or more members and according to the rules which it
adopts.

Additional Duties

SECTION g. The judicial council shall conduct
studies for improvement of the administration of jus-
tice, and make reports an
supreme court and to the legislature at intervals of not
more than two years. The judicial council shall per-

recommendations to the

form other duties assigned hy law.

Incapacity of judges

SECTION 10. Whenever the judicial council certi-
fies to the governor that a supreme court ill\l‘.u' ap-
pears to be so incapacitated as substar 1lly to pre
vent him from performing his juc al duties, the
governor shall :J.[‘.]n-in; a board of three persons
inquire into the circumstances, and may on the bos
recommencation retive the justice. Whenever a judge
of another court appears to be so incapacitated as
substantially to preve him from performing his
mdicial duties, the ju 1al council shall recommencd
to the supreme court t the judge be placed under
early retirement. After notice and hearing, the su
preme court by majority vote of its members may retire

the judge.

Retirement
SECTION 11, Justices and judges shall be retired
at the age of seventy except as provided in this article,
I'he basis and amount of retirement pay shall be pre-
scribed by law. Retired judges shall render no further
service on the bench except for special assignments as
provided by court rul

Impeachment
SECTION 12, Impeachment of any justice or judge
for malfeasance or misfeasance in the performance of
his official duties shall be according to procedure pre-
scribed for civil officers.

Compensation
SECTION 15. Justices, judges, and members of the
judicial council shall receive compensation as pre-
scribed by law. Compensation of justices and judges
shall not be diminished during their terms of office,
unless by general law applying to all salaried officers
of the State.
Restrictions
SECTION 14. Supreme court justices and superior
court judges while holding office may not practice
law, hold office in a political party, or hold any other
office or i)rniiim] of profit under the United States, the
State, or its political subdivisions. Any supreme court
justice or superior court judge filing for another elec-
tive public office forfeits his judicial position.




American justice. But the task will not
accomplish itself.

The courts and their problems have
never engaged the informed, active and sus-
tained interest of the public, even of our
community leadership. Law and legal insti-
tutions are slighted in public education,
and an inadequate picture seems to come
through from most coverage in the press,
radio, and television. This is profoundly
disturbing because basic reforms in legal
institutions require citizen participation
and cannot be achieved by lawyers and
judges alone.

In the legal system of a free society, it is
as vital that justice be seen to be done as
that justice be done in fact. Fidelity to law
is impaired whenever court processes are
carried on without dignity or with even the
appearance of haste, impatience, prejudice
or mechanical impersonality.

Trial courts and trial judges are central
in the administration of justice; this is par-
ticularly true of the lower tribunals which
are the only point of contact most of our
citizens have with the legal order. It is as
important that a lower court magistrate be
a man or woman of character and ability
as it is that our high courts be staffed by
judges of intellectual and moral excellence.
A nation’s law is never much better than
the judges who administer and apply it.

Considerations of party politics dominate
the election and appointment of judges in
the overwhelming majority of our states,
with consequent adverse effects on the qual-
ity of judicial personnel, particularly in the
lower courts where great masses of criminal
cases are processed. We have many fine
judges, but the prevailing quality of Amer-
ican judicial personnel is not as high as it
should be.

Law’s great missions include the preser-
vation of individual rights and the protec-
tion of public peace and order. Respect for

law is the foundation of society, and every
resource of support must be given to those
who have responsibility for law enforce-
ment in the endlessly difficult conditions ot
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contemporary society. At the same time,
persons accused of criminal offenses are en-
titled to fairness and deliberation in the
adjudication of the charges against them
and to the effective assistance of counsel for
their defense.

Today the lower courts in many great
cities manage to keep up with the flood of
criminal cases that reach them only by the
employment of assembly line procedures
that often make a mockery of the common
law tradition of dignity, decorum and indi-
vidualization in the adjudication of penal
charges. Hundreds of thousands of mis-
demeanor cases are disposed of each year by
the overworked judges of our lower crim-
inal courts on a hectic, keep-moving basis.
Respect for law, judicial institutions, and
justice itself are undermined when the ad-
ministration of justice takes on the features
of a mass production operation.

Civil claims should be speedily adjudi-
cated. ‘Today the law’s delays in civil suits
are intolerable. An unrelenting flow of
automobile accident personal injury cases
has inundated our trial courts. Cases are
delayed a year, two years or more in reach-
ing trial, and the delays ave often longest
when the need for prompt relief is most
imperative. The more severe and disabling
a claimant’s injuries are, the longer he has
to wait for reparation.

We must be candid in appraising the
day-to-day operations of our legal institu-
tions. We must be imaginative in construct-
ing new solutions and determined to carry
them through, whatever self-interested op-
position may be encountered. Basic legal
reforms can be achieved only by political
action in the state legislatures and at the
polls. The problems of the courts in con-
temporary society must be made plain to all
citizens everywhere. Once the problems of
the legal order are clearly understood, we
are confident that broadly based citizen
support for long needed judicial reforms
will be forthcoming.

On the basis of our shared convictions,
we make the following recommendations:
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RECOMMENDA
0N

Unified Court System and
Effective Administrative Management

1. A state-wide unified court system should be
adopted in every state, with effective adminis-
trative management to coordinate and super-
vise judicial business and all related aspects of
law administration. Centralized authority and
responsibility should be established. Persons
professionally trained in administration should
be brought into the operations of the court
system. We suggest that a management survey
of the courts be conducted in each state. The
knowledge and experience of experts in busi-
ness and public administration should be
t['l'i!‘.\'i]lntl to improve the efficiency of court
operations.

Merit Selection of All Judges

2. A plan of merit judicial selection and ten-
ure should be adnpt(.‘d in every state and made
applicable to the selection of all judges, from
I;mlgv-. of courts of last resort down to and
including the magistrates in lower criminal
courts, small claims courts and the like. We
commend the practicable and proved method
of merit judicial selection now embodied in
the Model Judicial Article of the American
Bar Association.

Voluntary Use of Merit Selection

3. Pending the enactment of merit judicial se-
lection, state and municipal executives should,
on a voluntary basis, follow the procedures of
the merit selection plan in exercising their
dppointing powers. Governors and mavyors
who take this step are to be commended.

Professional Education o f Judges

4. Programs of judicial education have proved
their worth and should be intensified and ex-
tended. We are convinced that effective judi-
cial performance requires continuing in-service
traming, and we recommend that arrange-
ments be made whereby judges, p:n'i_it:ulu‘rl\
new _]il{:[gll"i, are enabled to |;;Li'1i(j]:;m.' in sp(:-
cial training programs at public expense,
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Judicial Compensation

5. Our judges must be drawn from the more
competent members of the legal profession.
Judicial salaries (and insurance and retire-
ment benefits) must be made sufficient 1o en-
able a person to make a life career of judicial
service without prejudicing his and his family’s
standard of living and economic security.

Mandatory Retirement

6. Trial judges should be subject to manda-
tory retirement by age 70, but should remain
mi;]'ml to call, :1'1>m| appropriate findings ol
continued fitness, when needed for judicial
work,

Involuntary Retirement and Removal

7. Cumbersome procedures, e.g., im|}c:-u'l1-
ment, should be supplemented by effective
machinery for the investigation of complaints
against ji.lllg("\ and for the removal of those
found unfit or guilty of misconduct in office.
The commission plan of judicial removal
:idoplcd by constitutional amendment in Cali-
fornia in 1960 seems admirably designed for
these purposes and is worthy of adoption in
other states.

Increase of Judicial Manpower

8. Provisions should be adopted to keep trial
court judgeships in line with continuing in-
creases in population. We recommend spec_']ﬁ-
callv that statutes be enacted for the creation
of trial court judgeships in proportion to state
or local population, with provision for auto-
matic increase in the number of judges as the
]mpulution increases.

Judges of Criminal Courts

9, In most of the great cities of the U‘nit.ed
States the number of judges now sitting in the
lower criminal courts is grossly inadequate and
should be increased. Every effort should Ilm
made to improve the quality of personnel in
these courts. Merit selection of lower court
magistrates and greatly improved salary and
working conditions are important steps to this
end.

'

E LAW EXPLOSION

Representation of Accused Indigents
by Public Defenders

10. Steps should be taken at once to provide
effective assistance of counsel to all indigent
persons accused of felonies or serious mis-
demeanors. We are convinced that the estab-
lishment of tax-supported professionally com-
petent defender offices is by far the best way
to insure this objective in metropolitan areas.

Law Enforcement Agencies

11. Measures should be taken to furnish sub-
stantially increased financial support for police
and prosecution agencies, and probation and
parole services to equip them to handle the
heavy burden of effective and fair enforcement
of the law,

Pre-trial Detention and Bail Bond
System Needs Revision

12. The existing bail system should be dras-
tically modified. Accused persons should not
be held in detention pending determination of
charges against them merely for lack of funds
to raise bail.

Alcoholism and Narcotic Addiction

13. Alcoholics and persons addicted to nar-
cotics should not be processed through regular
criminal channels but should be committed by
court order for necessary medical and psychi-
atric treatment under court supervision. Other
approaches to the control of problems of alco-
holism and narcotics addiction should be vigor-
ously explored.

Minor Acts of Misconduct

14, To reduce the heavy caseload of the crim-
inal courts, minor acts of misconduct should,
whenever possible, not be handled by criminal
sanctions, but by the employment of adminis-
trative penalties with simplified procedures to
enforce them. In this connection, we warmly
approve the growing practice of handling
minor traffic offenses without the necessity of
court appearance.
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Automobile Injury Cases and
Delay in the Courts

15. New measures must be devised to assure
prompt relief to hundreds of thousands of
automobile accident victims and to reduce
court delays caused by the press of personal
injury litigation. Remedial devices to accom-
plish these ends should be thoroughly ex-
plored, among them: 1. eliminating the fault
principle in determining liability in most
automobile accident personal injury cases;
2. the "basic protection plan” whereby the
first $10,000 of loss would be recovered on an
insurance basis; and 3. the establishment of
machinery for administrative compensation, as
in industrial accidents.

Trial by Jury

16. In civil cases generally the right of trial
by jury should be retained, although there is
need for reform in the administration of the
jury system.

Court Congestion Remedies

17. Measures should be taken to increase the
judicial manpower available for the trial of
civil cases, particularly as long as trial courts
have to carry the present burden of personal
injury cases arising from automobile accidents.
We recommend that effective procedures be
established for the temporary assignment of
judges to places where judicial business is most
pressing. We recommend further that courts
be kept open during the summer months for
the trial of civil as well as criminal cases, and
that court-room facilities be modernized to
make summer sessions possible.

Citizens’ Commilttees on the Courls
for Each State

18. We recommend that citizens’ committees
on the courts be established in all parts of the
country to enlist the informed and active sup-
port of the public in the cause of judicial
reform. Justice is everybody’'s business, and
every American has a stake in the fair and
efficient operation of our courts.
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THE AMERICAN ASSEMBLY

The American Assembly was established
by Dwight D. Eisenhower at Columbia
University in 1950. It holds nonpartisan
Assemblies of American leaders and pub-

lishes authoritative

books to illuminate

issues of United States policy.

Currently two national programs are
initiated each year. Authorities are retained
to write background papers presenting es-
sential data and defining the main issues

in each subject.

About 60 men and women representing
a broad range of experience, competence
and American leadership meet for several
days to discuss the Assembly topic and con-
sider alternatives for national policy.

All Assemblies follow the same proce-
dure. The background papers are sent to
participants in advance of the Assembly.
The Assembly meets in small groups for
four or five lengthy periods. All groups use
the same agenda. At the close of these in-
formal sessions participants adopt in
plenary session a final report of findings
and recommendations.

The background papers for each Assem-
bly program are published for use by in-
dividuals, libraries, businesses, public
agencies, non-governmental organizations,
educational institutions, discussion and
service groups.

The Courts, the Public and the Law
Explosion, 192 pages, edited by Harry W.
Jones, Cardozo Professor of Jurisprudence
at Columbia University and published by
Prentice-Hall, can be ordered from the
American Judicature Society, 1155 East
60th Street, Chicago, Illinois 60637. The
paperbound edition is $1.95 and the cloth-
bound edition is $3.95 each.

The chapters are: Introduction, by
Harry W. Jones, Columbia University;
The Business of the Trial Courts, by Mil-
ton D. Green, New York University; Court
Congestion: Status, Causes, and Remedies,
by Maurice Rosenberg, Director, Project
for Effective Justice, Columbia University;
After the Trial Court—The Realities of
Appellate Review, by Geoffrey C. Hazard,
Administrator, American Bar Foundation;
Criminal Justice—The Problem of Mass
Production, by Edward L. Barrett, Jr.,
Dean, School of Law, University of Cali-
fornia, Davis; The Trial Judge: Role
Analysis and Profile, by Harry W. Jones;
and Judicial Selection and Tenure in the
United States, by Glenn R. Winters, Execu-
tive Director, and Robert E. Allard, Di-
rector of Special Projects, American Judi-
cature Society.
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g r B

5". v& /5 to promote the efficient

%;”;“:ff‘ﬁ‘/” administration of justice
i station

America’s only national organization de-
voted exclusively to the improvement of the
administration of justice, the American
Judicature Society was founded in 1913.
Since that time it has gained an enviable
reputation for leadership in judicial reform
and has pioneered in developing and ad-
vocating the modified appointive-elective
system of selecting judges, the unified state
court system, modern civil and cr_rrr_\ma]
procedures, and more efficient administra-
tive methods for the courts.

The Society's membership today consists of
more than 20,000 lawyers, judges and lay-
men in every state and many foreign coun-
tries. Among them are judges of the United
States Supreme Court and nearly every state
supreme court; prominent leaders of the
organized bar, national, state, and local;
along with thousands of practicing lawyers;
law teachers; government officials; and civic
and community leaders—all sharing a com-
mon interest in the administration of jus-
tice and its improvement.

Through research, publication, consulta-
tion service and action programs, the So-
ciety seeks to work for better lawyers and
judges, better courts, better justice, a better
America.

This is one of a series of brochures prepared
by the American Judicature Society to suggest
w‘ays of improving the administration of jus-
tice. Among the many topics included in this
series are judicial selection, the unified court,
and modernized procedure.

b -

Additional copies of this brochure
may be obtained by writing the
Society’s offices at
1155 East Sixtieth Street,
Chicago 37, Illinois.

Large quantities can be obtained
at minimum cost.
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THE COURTS,
THE PUBLIC

and the

LAW

EXPLOSION

The Final Report of the
27th American Assembly

=

_[‘I-[F_ administration of justice in the
United States is in trouble. Existing judicial
resources and old ways of doing things are
clearly inadequate to meet the burdens im-
posed on our courts by the “law ex].)Ir.)s:ior‘l"
of the mid-20th century. In most jurisdic-
tions there is far too much work for too few
judges even in the best of circumstances,
and antiquated patterns of court organiza-
tion and management are wasteful of badly
needed judicial manpower.

We affirm our belief in the historic values
of the common law system of adjudication.
We are confident that the changes necessary
to adjust existing judicial institutions to the
conditions and problems of today can be
accomplished without in any way endapger—
ing judicial independence or the quality of




tial sums of money. Strong, active state and
local bar associations are essential,

The necessity for thorough education of
bench and bar with respect to a program is often
overlooked. This education should be carried on
in the law schools and should be eontinued after
graduation. Law teachers should be active par-
ticipants in these programs as well as in other
activities of the organized bar. The need for
able and impartial judges and efficient adminis-
tration of justice should be emphasized in the
colleges, high schools and even the grade schools.

Publie participation should be enlisted as early
as the drafting stages of the program.

The support of newspapers and other media of
communieation is essential to the success of any
program. Obtaining that support requires indi-
vidual conferences with and requests for assist-
ance from publishers, editors, editorial writers
and the executives of other media,

Careful research is the foundation of success,
Professional advice is highly desirable in both
research and public relations.

There is a growing awareness on the part of
the public throughout the United States of the
desirability of judicial improvement that will
welcome the encouragement and guidance of the
bar.

There is a continuing need on the part of state
and local bar associations for a central agency
on the national level to accumulate, assembl
and act as a clearing house of information on
current and past activities in the practical as-
pects of the planning, research and exec 1
of projects for improvement in judicial selection
and tenure. court administration and court re-
organization and integration. The central agency
should investigate and report upon sources and
means of financial and other assistance available
on a national scale in these areas of activity,

Experience has taught that compromise and
expediency early in any program have failed to
gain commensurate support.

It is vital to supply information to state and
local civic organizations and to obtain their sup-
port and active participation. ‘

This National Conference should be followed
by similar conferences in the several states in
order to build upon its accomplishments.

National conferences of this character should
be held periodically in the future.
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1. How Should Judges
be Selected?

2. Making the Existing State
Selection Systems Work.

3. Problems of Federal
Judicial Selection.

4. Judicial Tenure, Compensation
and Retirement.

5. Discipline and Removal
of Judges.

6. Effective Use of Judicial
Manpower.

7. Action Programs to Achieve
Judicial Improvements.

The C onference

Consensus

The National Conference on Judicial Selec-
tion and Court Administration, the first na-
tion-wide event of its kind attended by both
lawyers and laymen, brought together 157
leading judges, lawyers and representatives
of the lay public from 36 states, Canada and
England for a three-day program of speeches
and panel discussions.

The entire membership of the Conference
was divided into seven panel discussion
groups, and an equal number of discussion
topics was selected. Each of the seven groups
then discussed each of the seven topics, under
leadership of a discussion team. Each team
went from group to group presenting the
same topic each time. At the conclusion of
the Conference all members had participated
equally in its deliberations.

The consensus presented here is the result
of each discussion team’s summary of the
response of seven different panel groups as
modified by a closing plenary session and
final revision by a Committee on Style. Con-
sensus, therefore, does not necessarily mean
unanimity of opinion by each and every par-
ticipating member of the Conference. Con-
sensus does mean substantial reflection of
the general attitudes expressed by members
of the Conference as interpreted by discus-
sion teams of experts on each of the seven
topies.

The consensus on these topics is reproduced
here by the American Judicature Society in
the hope that it may serve as a point of de-
parture for similar conferences and for all
persons who are concerned with problems of
judicial selection and court administration.

1

I. HOW SHOULD JUDGES BE SELECTED?

The objective of any method of selection should
be to obtain judges free of political bias and
possessed of qualities that will lead to the highest
performance of their judicial duties.

It is indispensable to the proper functioning of
the judicial system that men who are to be ele-
vated to the bench be selected solely on merit, on
the basis of their qualifications for judicial office.
In the process of their selection as well as in their
work and tenure they must be free of all collat-
eral influence and partisan political pressures.

Each of the panels examined the methods of
selection in use in the various states. Some con-
ferees from states having an appointive system
reported that with an enlightened and cooperative
governor the appointment of judges of consist-
ently high quality has resulted, This method has
the merit of focusing direct responsibility upon
the appointing authorities.

Even under elective systems, most judges have
been appointed initially because in those states
the governor has the power to fill vacancies by
appointment.

Criticism was directed mainly at the partisan
elective system and particularly with reference
to the metropolitan centers, where its defects
appear in their most aggravated form.

Although the non-partisan elective system les-
sens party dominance in the selection of judges,
it is not a method to be recommended for secur-
ing the best qualified men. The non-partisan sys-
tem dissipates responsibility; furthermore it does
not prevent interim appointments on a partisan
basis. A judge so appointed may be difficult to
remove even though unqualified.

The American Bar Association plan affords the
means of avoiding the weaknesses in other ex-
isting methods, while retaining their desirable
features. It provides for the filling of judicial
vacancies by appointment by the governor from
nominations submitted by a norpartisan commis-
sion composed of lawyers, judges and layman.
Tenure of judges so appointed is subject only
to vote of the pzople at a non-competitive election.
This relieves the judge from the necessity of
campaigning for office against opposing candi-
dates, but still requires him to answer to the
electorate. These two distinctive features tend to
assure selection and retention of the best qualified
judges.

Considerable variation in individual drafts is
possible under the American Bar Association
plan. Careful consideration must be given to
the composition of the body that is to make the
recommendations to the appointing officer. Pro-
vision should be made for appointment by the
chief justice or other responsible official in case
the governor fails or refuses to act.

Further study should be given to these and
other features of the plan in the light of the
experience in states in which it has been in
operation.

2. MAKING THE EXISTING STATE
SELECTION SYSTEMS WORK

In every state, whatever its existing system
of judicial selection, there is muech that can be
done by lawyers and others to bring about the
election or appointment of better judges. Impor-
tant improvements are possible without constitu-
tional amendment in most localities. These im-
provements should be undertaken even though
campaigns for changing the method of selection
are in progress or in prospect since these pro-
grams usually take years to accomplish.

In states having an appointive judiciary, and in
elective states where most judicial vacancies are
filled by executive appointment, the governor or
other appointing authority should have the bene-
fit of the advice of the bar as to the qualifications
of persons under consideration for appointment.

Political party leaders as well as candidates
for governor or other offices which hold the
power of appointment should be asked to com-
mit themselves to a policy of cooperation with the
bar in the filling of judicial vacancies. Lawyers
should enlist representative citizens to join with
the bar in seeking these commitments.

If possible, cooperation should include sup-
plying the appointing authority with names of
qualified persons suitable for appointment, pref-
erably chosen from both major parties. In any
event, the bar should be afforded an opportunity
to appraise the qualifications of proposed ap-
pointees sufficiently in advance of the time of
appointment to express objection to those not
qualified.

By conferences with party leaders and other-
wise, the bar should exert its influence toward
inducing the political parties to slate the best
possible candidates for judicial office.




The informed opinion of the members of the
bar as to the qualifications of judicial candidates
should be brought to the attention of the voters,
This should be more than a mere poll of the
relative popularity of the wvarious candidates
among the members of the bar.

The bar should not be content with the mere
announcement of its recommendations. It should
campaign actively in support of its position for
or against judieial candidates. The public should
be encouraged to look to the bar for guidance
in choosing among candidates.

The bar should make the public aware of the
need for qualified judges. Non-lawyer citizen
groups should be enlisted in this continuing edu-
cational effort. It should be directed toward stu-
dents and school children as well as adult voters.

Adequate judicial salaries and retirement bene-
fits, and security of tenure are necessary if good
lawyers are to give up their practice for the
bench. In elective states, security of tenure re-
quires assurance that sitting judges whose rec-
ords are satisfactory will have the active support
of the bar for reelection, regardless of who may
run against them.

3. PROBLEMS OF FEDERAL JUDICIAL
SELECTION

The following problems were raised and dis-
cussed :

1. The role of United States senators in fed-
eral judicial selection in view of the fact that
appointments to the federal judiciary are by
and with the advice and consent of the Senate:
in view of the fact that United States senators
in anticipation of their exercise of this power
recommend possible appointees to the president;
and in view of the faet that the practice of
“senatorial courtesy” may enable a senator to
block consideration of any appointee personally
distasteful to him.

2. The role of the Department of Justice in
federal judicial selection in light of the fact
that the United States government is the chief
litigant in the federal courts; in light of the
number of judicial appointments from federal
departments and agencies; including the Depart-
ment of Justice; in light of the understandable
ambition of some federal judges for judicial
promotion; and in light of the president’s natural
reliance upon his attorney-general to advise him

with respect to judicial appointment.

3. The role of the American Bar Asso m's
Standing Committee on the Federal Judiciary
and the role of state and loeal bar associations.

. The apparent contradiction in the
B: Association resolution miw;l‘- d at

il meeting which :ommends on the o
hand that the best qualified lawyers and jud
available be selected and appointed, and o

other hand that appointments be made on a

partisan basis,

5. The formulation of standards for the selee
tion of federal jud
6. The role of Federal Bureau of Investi-

gation.

7. Searching out and bringing to the attention

es best

of the president the lawyers and jud,
qualified f

or appomtment.

8. The expediting of ointments and con-
firmations to effect the prompt filling of vacan.
Cles,

Both the immediate and the long range goals
should be the implementation of a system of
selection which will assure the prompt appoint-
ment of the best qualified men available. on =2
non-partisan basis.

The following procedures were recommended
as immediate steps toward the achievement of

these goais

1. State and local bar associations should
the initia

1§
(

ive by making their services availabl

) United States senators, or to ti

general or in proper cases to the president by
way of submitting the names of highly

lawyers and judges for their consider: , 01
In passing upon the qualifications of those law
yers and judges under consideration.

2. The present practice under which the pr

dent through the attorney-general’s
the opinion of the American Bar
Standing Committee on the Federa

Association’s
1 Judiciary with
respect to the qualifications of lawyers and

under consideration for appointment to

Judicial office is a step forward and shot
1]|f'H_IL‘ to be encouraged. Presidential candidates
should be approached as to their w

W

Ild con-

rness )
HNess T

continue this practice if elected.

The American Bar Association should take
steps to acquaint state and local har
with the work of the American Bar Association’s
Standing Committee and with the standards 1|

associgtions

-

which prospective appointees to the federal judi-
clary are measured.

3. A candidate should not be rejected simply
because he is over 60 years of age. However,
age should be considered, along with health, pos-
sible imminence of retirement, and similar
tors.

fac-

Trial experience should be considered in weigh-
ing a candidate’s qualifications, particularly for
the trial bench, but lack of it should not neces-
sarily disqualify him.

oState and federal trial and appellate judges
should be given serious consideration for ap-
pointment to federal trial and appellate eourt
vacancies.

The fact that a lawyer is active in politics or
is a member of the staff of a federal department
or agency should not be held against him, nor
should it be a factor upon which his recommen-
dation for appointment is based.

4. JUDICIAL TENURE, COMPENSATION
AND RETIREMENT

Security of tenure must be provided for judges.
[f the method of selection is such that the lawyers
chosen for the bench are of the highest caliber,
then long terms of office are desirable. They
serve both fo aftract qualified lawyers to the
bench and to provide a climate of independence
and impartiality. A relatively short term may be
desirable as a testing period prior to a long or
good behavior term.

A system providing appointment of a judge
for a definite term followed by election for a
succeeding term in which he runs only against
his record and without competing candidates is
much to be preferred over an elective system
in which a judge must run against opposing
candidates. The initial term should be approxi-
mately three to five years, to be followed by a

longer or good behavior term if the electorate

votes that the judge should be retained.
Adequate retirement plans help to attract
qualified lawyers to the bench and also tend to
provide an active and alert judiciary. Automatic
retirement at age 70 is desirable. Retired judges
should be available for judicial assignment with
their consent as they are needed and as their
health permits. Retirement compensation should

at all times be approximately equal to the full
salary of active judges, but in no event should
it be less than 75 per cent of the retired judge’s
salary at the time of his retirement. Adequate
pensions for widows of judges should be pro-
vided.

A lawyer should not be denied judicial office
solely because he is at or near the ape of 60.
However, age is an important factor and retire-
ment pension plans should be such as to encour-
age the bringing of younger lawyers to the benech,

In the federal system, except for the Supreme
Court, and in any state system in which auto-
matic retirement at some age is not provided,
another judge should be added whenever any
Jjudge reaches age 70. When he dies or retires
the vacancy should then be automatically filled
by that additional judge.

A judge who is unable to continue to perform
his judicial duties should be placed upon dis-
ability leave with full retirement pay during
the period of his disability. If the disability is
permanent an additional judge should be pro-
vided. Disability should be determined by a
standing commission on which the judiciary is
represented.

Judiecial salaries should be fully adequate to
attract to the beneh lawyers of high caliber and
to maintain them and their families at a level
of dignity commensurate with the high office in
which they serve. Judicial salaries in all juris-
dictions both state and federal should be re-
viewed periodically to ensure that they are
always currently adequate.

5. DISCIPLINE AND REMOVAL
OF JUDGES

The traditional methods of impeachment and
legislative address should be retained, but they
are inadequate for most needs and should be sup-
plemented.

There is a need for a less eumbersome method
to bring about the discipline or removal of a
judge of any federal, state or local court whose
conduct has subjected or is likely to subject the
court to public censure or reproach or is preju-
dicial to the administration of justice.

The most urgent need is for methods to deal
with judicial conduect of a nature not warranting

or requiring removal,

The ultimate responsibility for disciplinary
action or removal should rest in the highest
court of the state. That responsibility and the
power to discharge it should be recognized and
clearly defined.

Provision should be made for the initiation and
investigation of complaints before presentment
of formal charges, and precautions should be
taken for the protection of all persons involved.
Hearings should be private unless the judge
under consideration otherwise requests.

6. EFFECTIVE USE OF JUDICIAL
MANPOWER

The effective use of judicial manpower re-
quires businesslike administrative organization
and control. The variety and efficiency of the
methods in use in many of the states demon-
strate this. Differences in the systems are occa-
sioned by factors of historical development, tra-
ditional attitudes, the size and population of the
State or a particular eommunity, constitutional
limitations, ete.

1. There is need for an annual Judicial con-
ference of all judges at all levels within a court
system to supply a forum for development and
sponsorship of needed revisions of court pro-
cedures and administration: and to afford oppor-
tunity for the sharing of experiences and ideas
and the development of a colleague-ship among
the judges. The judicial conference should have
an official status. The trial of cases should be
suspended during the period of the conference.
The expenses of attendance should be paid out
of the public treasury.

2. A state judicial council of 15 to 20 mem-
bers can be a major influence in devising and
promoting improvement of court procedure and
Judieial administration. The composition of the
judicial couneil may vary with local conditions
but in general it should include representatives
of the bench, the bar, the legislature and the
publie,

3. Chief justices should be empowered to
assign judges from court to court throughout
the state to meet varying needs and to equalize
the case loads. The exercise of this power should
not be dependent upon the consent of the judge

who is assigned, or of his presiding judge, or
of the judge or judges of the court to which
he i3 assigned. It is important that the power
to assign be recognized, although in practice it
should not generally be exercised without con-
sent. Any apprehension that the power might
be abused is negated by the experience in states
in which the chief justices have exercised it.

4. Chief justices of state supreme courts and
presiding judges of other multi-judge courts
must perform important administrative fune-
tions. This fact must be considered in devising
methods for their selection. These positions
should not be filled on the basis of seniority,
political influence or automatic rotation.

Whether the presiding judges of intermediate
courts should be designated by the chief justice,
or by some other authority, or elected by their
fellow judges, may well vary with local condi-
tions and traditions.

5. In state and metropolitan courts the meni-
bers of the judiciary should be relieved of per-
sonnel, budget and other administrative matters.
These should be delegated to a qualified admin-
istrator who is not a judge of the court. This
will enable all the judges of the court to devote
their full time to judicial work and ensure the
application of efficient and economical manage-
ment techniques.

6. The keeping of judicial statistics is neces-
sary to the efficient operation of a court or a
court system. The nature and complexity of the
statistics vary with the needs of the particular
system. Whatever statistics are kept must be
current, have continuity, clarity, be under a
definition of terms that is uniform throughout
the jurisdiction, and be compiled only in the
fulfillment of a definite purpose. These statistics
will be useful only if kept under the constant
surveillance of those officials who have a con-
tinuing need of them. A proper system of sta-
tistics can make an impressive and useful con-
tribution to judieial administration and to the
understanding and the interest of the public.

7. ACTION PROGRAMS TO ACHIEVE
JUDICIAL IMPROVEMENTS

Action programs to achieve judicial improve-
ments of a basie nature require years of careful

planning, education and execution and substan-
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Nominate . . . Appoint
Elect . . .
A Method of Selecting Judges

The Missouri plan is not a new idea. At the time of
the founding of the Amcerican Judicature Society in
1913, selection of judges was one of the first items
on the new organization's research program, Within a
few months thereafter Alhert M. Kales, one of the
Society’s founders and the director of ils research pro-
gram. produced a draft embodying his judicial selee-
tion proposals.

In brief. he proposed that an elected officer fill vacan-

The Missouri Non-Partisan Plan

by Laurance M. Hyde

Chiel Justice, Supreme Court of Missouri

b 4

Q[ ESTION—W ould you r'_;ja.-'lrh'-.h? .f'af'._"r-'.n"}'_', what the

Uissouri plan for selecting judges is?

ANSWER--It is a plan for the maintenance of a
thoroughly qualified and independent judiciary by
taking the selection and tenure of judges out of poli-
tics. Selection is by appointment by the Governor, but
from a list of three nominees named by a commission
composed of both lawyers and laymen. who do nol
hold any publi¢ office or any official position in a
political party. The Governor’s appointment must be
confirmed by a vote of the people at the next general
election held after the appointed judge has served
twelve months in office.

The plan’s intent is to make selection on the basis
of the essential judicial qualities of personal integrity.
judicial temperament and adequate legal training; and
to make tenure depend upon satisfactory service in
office. Judges have definite terms. six years on trial
courts and twelve years on ;1]|}1-'-”:tlr' courts; and at
the end of each term the judge must receive a favor-
able vote of the people to get another term. The
people vote “yes” or “no” on the question: “Shall
.Ill[!:_’t‘ of the Court
be retained in office?” We believe this plan contains
the best features of other appointive and elective sys-
tems and provides safeguards which they do not have.

cies by appointment from a list of names submitted by
an impartial non-partisian nominating body, that the
appointecs go before the voters at stated intervals there-
after on the sole l[lll'-lin!l of their retention in office,
and that any vacancy created by the voters’ rejection of
a judge be filled h_\ the same :lp;lninii\c‘ method.

The judicial selection debate centered around the
Kales plan for 20 vears before action finally came in
1934 when California ;u{upll'l] a ]I!i]“ differing qnih'
sharply from the Kales plan but obviously influenced
by it. The California plan, still in use, substituted a
confirming body for the most important feature of the
Kales plan—the nominating body.

In 1937, the House of Delegates of the American Bar
Association approved a pattern for selection of judges

I"}. ” r{r'fr'.-' (el "fl‘\|".’.’|'.'r'1|'? e r.'f.'llf,l'r.-'.’.u,-’_-‘ (43 ”I.'r’ ]fre’.'\'.\.fh’f-’-’.

plan? Was it itnabil l cel good judges. or was il
Jear of link between ,II\'.ff-;l'_!'.\' and Jmr.fl.-':f."i'.'-r'.'f'.'\ or was it
T i .".'-"."H'u'I J'rr“-.-'l."r' to ('."Ir"?'f'.';'r' ”I.'r' tone r’-'_JI. f,’l.'r' :‘-a‘-'Hf'rJl.' ../

A All of these were factors. However, most im-
portant was the situation in our two large cities,

St. Louis and Kansas City, where selection and tenure

of judees was mainly controlled by politicians. and
political machines, very apparently not working in the
public interest. Conditions were continuously getting
worse so that it was rather generally felt that some-
thine had to be done about it. Then. too, it was
realized that under the party primary and election
system. in statewide and ].'H'___-_f‘ city elections., selection
and tenure of judges depended upon issues wholly
irrelevant to any judge’s ability, record or qualifica-
tions. This was illustrated by the experience in Mis-
souri, where, in twenty years between the first and
second world wars (1919 to 1939) un[_\' twice (1022
and 1936) was a judge of the Supreme Court of Mis-
souri. who had served a full term, re-elected to another
term. This result was due to the fact that the ten elec-
tions during this period turned on national political
issues and the judges got only the party vote regard-
less of individual merit.

{‘)_ Did the bar lead the I,‘J‘I::;’H _f{_:f' the I‘f’lff?rn‘?." h
not, who did?

A.—The organized bar took the lead in preparing the
plan and sponsoring it. However, efforts of the bar
alone could not have been successful. Outstanding
civic leaders joined with the bar in organizing an
educational corporation, with one third of its mem-
bership lawyers and two thirds laymen, to promote

based on the Kales plan which has since been known as
the American Bar Association plan. Its texit appears on
another page of this brochure.

Three vears later, in 1940, the Missouri plan, as de-
seribed below. was :uiu]ltvd. Judge Hyde's answers to the
questions submitted to him tell the story of its sueccess
there.

Although constitutional changes as basic as judicial
selection never come quickly or easily, and a number of
vears 1'!;1p-rtf hefore other states followed Missouri's
example, the plan has shown increasing popularity in
recent vears. In 1950, Alabama adoptled the nominating
commission for filling vacancies on the trial bench of
the state’s largest city. The 1956 Alaska constitutional
convention, determined to give the new state a model

i-|I|I.||r' dwareness r' the |||.|1! .jlll.ii II[h (-.Ii\é![l'-i t

I'his organization. called the Missouri Institute for
the Administration of _ril.\lier'. sel up the statewide
county n:j_'.:ll:i.f\.lie-th under active county chairmen.
and enlisted both l.’l_\ and bar support for the }Iiil[i.
It was financed by contributions of interested citizens
and employed a professional public relations coun
selor lo prepare its le!-Jii'.‘Hilll!- and direct its press
relations. (The same man later was publie relations
director for the successful 1947 campaign for a new
constitution in New Jersey.) Support was obtained
[rom civic, labor, farm and industrial organizations
throughout the state. Many laymen were effective
speakers for the plan. The League of Women Voters
.ll'llt groups rrf woIinen ||l':'r'illl.[ \\nrl\t‘l'-' tiitl I'I‘Ill‘l!'L‘:lilli'
work in arousing interest and getting out the favor-
able vole. I

Excellent newspaper support was given both by
large city and small town papers. It took this kind of
diversified leadership and effort to obtain the success-
ful result.

Q.—You say judges are nominated by non-partisan,
non-salaried commissions of laymen and lawyers. Hou
are those commissions chosen?

A.—The Commission for the Appellate Courts (Su-
preme Court and three Courts of Appeals) has seven
members. The Chief Justice of the Supreme Court is
the chairman. Three lawyer members are elected by
the bar, one from each Court of Appeals District
elected by the bar of the District. Three lay members
are appointed by the Governor, each being a resident
of the Court of Appeals District he represents. The
trial court commissions (one in St. Louis and one in

in every respeet, carefully studied all judi-
tion methods and adopted a plan based on the
pattern and very similar to Missouri’s plan. The
a plan applies to judges of all appellate and major
wrls of the state. In 1958, a plan substantially
Missouri’s was adopted for selection of su-

ne conurt justices in Ransas.

In 1962, voters of lowa and Nebraska will pass on
Missouri-tvpe plans submitted to them by their state
legislatures, and linois voters will pass on a plan which
) feature of tenure in office by periodic non-

tive election. In numerouns other states, judicial
ection plans based on these patterns have been drafted
and will be r‘uil:il!'_; hefore l:';_{i-—l"tlul'l‘\.. \'l'lll\li!llli(}filll

conventions and voters in future years.

members \\i'!}] ”l-.' I’I"!"‘*il“l“f

urt of Appeals of the District as chair-
are elected by the bar and

i :---::Itln{ h\ 1[](‘ f}-..\wr'nm‘,

t the chairman. have six-vear terms
and cannot succeed

nstrated the wisdom f’}'l

candidates _fr;'."' the Governor to

would be difficult to find

ian three nominees of the highest
particular time for the judicial

he filled. Experience has shown that this

- pives the Governor a reasonable choice. Nomi-
than three would i1ncrease the chance

ess qualified judges.

to have a judge run without opposi-
record or would you advise permitting the

[ opposition candidates?
ertainly would not advise nomination of op-
idates. That would be an almost sure
g courts back into politics. As Dean
nee said: “Too much thought has been given
o matter of getting less qualified judges ofl the
b The real remedy is not to put them on.” We
found that remedy under the way
our plan operates. [Furthermore, one nfllls im}mrlat']t
'.r'.:!_III:"I'.H is that it permits judges to put in all of their

time on their judicial work. When judges must cam-

{or re-election, justice is delayed. This is shown
Missourl experience, when prior to the adop-

helieve we have




tion of our plan our Supreme Court was always two
to three years behind with its docket. Under the pres-
ent plan, the docket has been brought up to date and
is being kept current.

Q.—Has there been any attempt by partisan political
groups or leaders to interfere in judicial appointments
or elections under this plan?

A.—No. In elections under the plan, both political
parties always endorse retention of the judses who
have received a favorable vote in the poll of all of the
lawyers taken by the integrated bar. Previous party
affiliations mean nothing in elections under the plan.
In selection, the commissions let it be known that they
welcome suggestions from any citizen on the basis of
ability and qualifications of prospective nominees.
The press helps to keep the matter out in the open
before the people.

Q.—We understand that the plan is applicable only
to the Supreme Court and three Courts of Appeal and
Circuit Courts of St. Louis and Kansas City, also to
the Probate Courts of those two cities and the Court
of Criminal Correction in St. Louts. Why was the plan
not applied on a statewide basis?

A.—The two largest cities were the trouble spots.
In 1940, we had no other cities over 75,000 and only
two close to 75.000, We had many rural circuits of
small population with few lawyers where voters knew
their judicial candidates personally and judges were
not nominated by political machines. These people
wanted something done about the situation in St. Louis
and Kansas City and on the appellate courts but they
felt their own local conditions were satisfactory.

Q.—We understand that the Missouri plan was
adopted in 1940. Has any attempt been made to repeal
or alter the system since that date?

A.—Yes. After the plan was adopted in 1940 as a
constitutional amendment by initiative petition, op-
ponents said the voters did not understand it and got
the 1941 legislature to submit its repeal. The plan got
twice the majority in the second election in 1942 that
it did in the first election in 1940. Thereafter, in 1944,
we had a constitutional convention which submitted
an entire new constitution. Some effort was made to
get the convention to leave out the pi;m but the con-
vention kept it and the new constitution containing it
was adopted by an overwhelming favorable vote. No
further effort was made against the plan until 1955
when a repeal imeasure was offered in the legislature.
It was voted down by a two-to-one vote in the House

and was never even considered in the Senate.

Q).—Would you say that judges chosen under the
Missouri plan have been better qualified professionally
than they were before 19407

A.—Yes. Considering all those appointed as a whole
[ would say the new plan has a much better batting
average than the old system in selection of judges of
high qualifications. Furthermore. those who came into
the judiciary under the old system were given an
opportunity to be better judges than they might have
been under the old system and that has been the result.

(")_-—.-"s it easter to gel good J"cw‘_}'<'r.s to accept ap-
pointments to the bench now than it was under the
old system?

A.—Yes. We have had outstanding able lawyers
accept judicial appointments under the plan who never
would have made a campaign for a party nomination.

Q.—Are there further points you would like to make
which have not been covered up to now?

A.—It should be noted that one of our recent gov-
ernors in his four-year term made ffteen appointments
under the plan and appointed about the same number
from each political party (seven Republicans, eight
Democrats) thereby eliminating the objection once
made that Zovernors acted on a parti.—';m basis in mak-
ing these appointments whenever possible.

It should also be said that some good judges will
be obtained under almost any system. This is true
because under any system some high-minded, consci-
entious lawyers will aspire to judicial office and some
of them will be chosen. Furthermore, the respect of
the bar and the American people for the bench, and
the great patriotic responsibility of a judge under our
government of laws, is likely to bring out the best in
any conscientious lawyer who obtains judicial office.
We do not claim that our plan has brought or will bring
about perfection. That is impossible to achieve with
human beings. We do claim. not only that our plan
has a higher batting average in selecting able judges
than our former political system, but also that it
affords every judge an opportunity to be a better
judge than he possibly could have been under the old
system which required him to put in much of his
time campaigning for a party nomination and for
election of his party ticket; requiring him to be a
politician to remain a judge. Under our present plan,
he can use his time to improve his judicial work and
]eluai kl‘{n\\'lf?(fgf-‘. wurking on the next case instead of
on the next election.

The American Bar

Association Plan

The American Bar Association in
1937 approved the following plan as
the most acceptable substitute available
for direct election of judges:

a) The filling of vacancies by appointment by
the executive or other elective official or officials,
but from a list named by another agency. composed
in part of high judicial officers and in part of other
citizens, selected for the purpose, who hold no other
public office.

b) If further check upon appointment be desired,
such check may be supplied by the requirement of
confirmation by the state senate, or other legisla-
tive body, of appointments made through the dual
agency suggv:-'lt'd.

¢) The appointee after a period of service should
be eligible for reappointment periodically, or peri-
odically go before the people on his record, with
no nl)}].rhiill}_f candidate. the ptfn}}]i: voting upon the
question, “*Shall Judge be retained
in office?”

Printed and Distributed as a Serviee of the
American Judicature Society
{dditional Copies of this brochure
may be obtained by writing the

! Society’s offices at
1155 East Sixtieth Street.
Chicago 37, lllinois.
Larger quantities can be obtained
at minimum cosl.
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Too often the benches of our courts are occupied by political
mediocrities long on tenure and short on ability. Now Mis-
souri and California have shown how all states can select
judges—and remove them—strictly according to merit

By Paur FRIGGENS

Is That Judge

ALL PEOPLE in our society,
LhL judge must remain the
most incorruptible, because

he is the final protector of our rights
to life, liberty and property under
the law,” declares Louis H. Burke,
justice of the Supreme Court of
California. Indisputable. But sup-
pose that a case involving you came
before a judge like one of the fol-
]r;wing:

® Three state Supreme Court
iustices in Oklahoma who shared an
alleged $150,000 bribe to “throw”
their decisions in favor of a shady
investment company fighting a state
tax claim. One justice has served a
nine-month prison sentence for in-
come-tax evasion: another has been
convicted and impeached; the third
has resigned under threat of im-
pc;ichmcm

e A district judge in a western

state who flunked his bar examina-
2

kit to Sit?

tions five times before he was final-
ly admitted to practice.

e A Michigan recorder’s court
judge who was convicted for failure
to file any income-tax returns since
1945,

® Two Louisiana Supreme Court
justices who had a fist fight in the
court’s chambers.

“The administration of '|u-sticc in
the United States is in trouble,” says
a report put out by the American
Assembly of Columbia University
entitled “The Courts, the Public and
the Law Explosion.” Indeed, in state
after state there is growing alarm
over judges who are sick or senile,
corrupt, guilty of unconscionable
gold-bricking, habitu: ally intoxicated
or otherwise unfit to serve on the
bench. To be sure, the great ma-
jority of our judges are honest,
h:u‘dwt_:rking and capable. But, as
dislinguishcd judge and public

THE READER'S DIGEST 3

servant Samuel I. Rosenman of
New York said in an address to the
bar: “Let us face the sad fact that in
too many instances the benches of
our courts are occupied by men of
small talent, undistinguished in
performance, technically deficient
and inept.”

The truth is that we are victims
of two costly evils in our horse-and-
buggy judicial system: popular elec-
tion of county, municipal and state
judges, a practice which abandons
our courts to entrenched politics;
and a scandalous tenure system
which allows a judge to hang on
“during good behavior” even though
he may suffer mental decrepitude,
neglect his duties or be otherwise
incompetent.

How can we improve this situa-
li[]n.‘

Run on the Record. Fortunately,
there are excellent “model” pro-
grams already in operation. The
first is the so-called Missouri Plan
of merit selection, adopted a genera-
tion ago to thwart the corrupt Pen-
dergast political machine* The
heart of this plan is a nonpartisan
nominating panel, usually consist-
ing of seven members: three lawyers
named by the state bar association,
three outstanding laymen appointed
for staggered terms hv the governor,
and a judge as chairman. When-
ever an Jnuunhmr judge dies, re-

.—“H_ plan was drafted by the American
Judicature Society. Its basic idea originated
with a Northwestern University Law School
professor, Dr, Albert M. }\.ilc':, as a remedy
for scandalous conditions in the courts prior
to World War 1.

tires or is voted out of office, this
panel carefully screens possible re-
placements, then puts forward a
slate of three or more of those it
considers the best-qualified candi-
dates. The governor then flls the
judgeship from the recommended
slate.

Thereafter, when a judge’s term
is up, he runs not against another
individual and on a party label, but
on his own record. For example, at
general elections, voters in Missouri
are confronted with this simple judi-
cial ballot: “Shall Judge X of the
Supreme Court of Missouri be re-
tained in office? YES NO (Scratch
one).”

To help them decide, voters are
given valuable guidance. Before
each election, lawyers conduct a
poll within their profession on the
candidates’ qualifications for reten-
tion, and the results are given wide
publicity in local news media. In
addition, newspapers publish bi-
ographies, records of reversals and
conduct in office, and make recom-
mendations.

An editorial in the Kansas City
Star sums up the proved benefits:
“A judge doesn’t have to borrow and
spend money to conduct a cam-
paign. He is not forced to make po-
litical promises to men who control
votes. He does not have to answer
to a political boss, nor does he need
to accept campaign contributions
from lawyers who will practice in
his court. It is by far the best plan
yet devised to keep the bench out of
partisan campaigns.”
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Says Loyd E. Roberts, Joplin at-
torney and recently president of the
state bar association, “Unquestion-
ably, we have better-qualified per-
sonnel. Excellent lawyers who
would not submit themselves to the
ordeals of the old political system
now agree to serve on our bench.”

Says Justice Laurance M. Hyde
of the Missouri Supreme Court,
“Our judges can now be working
on the next case instead of on the
next election.” Since it’s no longer
necessary to take time out to cam-
paign and mend political fences, the
judges are disposing of substantially
MOTE Cases.

Are there any criticisms of the
Missouri Plan?

A few. The most frequent com-
plaint is that the appointive system
“takes the judiciary away from the
people,” and is, therefore, undemo-
cratic. “But the idea that voters
themselves select their judges is
something of a farce,” Judge Rosen-
man told a meeting of the American
Judicature Society. “The real electors
are the political leaders who nomi-
nate practically whom they choose.
The voters, when they reach the
judicial part of the ballot, usually
vote blindly for the party emblem.”

Alwogether, the Missouri merit
plan has proved a highly significant
reform. Today essential features of
it are in use statewide or in some
courts or cities in Alabama, Alaska,
California, Colorado, Florida, Illi-
nois, lowa, Kansas, Nebraska,
New York, Oklahoma, Puerto Rico,

Utah and Vermont. Its adoption or

extension is under consideration in
some 30 other states. Moreover,
some jurists feel that its key con-
cept of a nonpartisan nominating
commission might strengthen our
federal judiciary appointments as
well.

Marriage Mills and Golf Games.
But getting good judges onto the
bench still leaves us with the prob-
lem of getting bad judges off. At
present, in most states, once a judge
is elected, there is no way to remove
him, save by defeat at the polls,
impeachment or conviction for
felony. Federal judges are even
harder to remove, since appoint-
ment is for life. In some states the
highest court holds the power of
removal of state judges, but it is
rarely used. In others, a special
Court of the Judiciary may be con-
vened, or disbarment tried, with
ultimate removal by the high court.
But the procedure is cumbersome
and ineffective,

Recognizing this weakness, Cali-
fornia a few years ago launched a
legislative investigation of its courts.
Among other disclosures, this in-
quiry found that a 68-year-old
municipal judge had convened court
on only nine mornings in two years.
Claiming a heart ailment, he never-
theless managed to play golf —while
his backlog of cases mounted. He
had collected $33,000 for nine morn-
ings” work!

The investigation also exposed
judges who failed to show up i
their courtrooms for months at a
time because of sickness or age, who
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indulged in short work weeks and
lengthy vacations, who refused to
try cases that they believed would
be unpleasant or dull, who delayed
decisions for so long that they for-
got Lcy points in a case. Some ran
marriage mills as a Aourishing side-
line. A few were unable to appear
for scheduled trials because of intox-
ication, or sat on the bench while
drunk.

Shocked by these disclosures,
California in 1960 voted a constitu-
tional amendment establishing a
Commission on Judicial Qualifica-
tions. Composed of nine ‘members
(five judges appointed by the Cali-
fornia Supreme Court, two public
members appointed by the gover-
nor, two lawyers named by the state
bar association), the commission is
a permanent body empowered to
investigate ulmpl.unts about the
courts at all levels. Upon recom-
mendation of the commission, the
Supreme Court may hold a public
hearing and remove a judge.

Protecting the Public. Now in its
sixth year of operation, the com-
mission works this wary:

Any attorney, puh!ic official, liti-
gant or private citizen may report a
judge for a disability or dereliction.
If the commission staff finds that the
complaint has merit, it immediately
investigates. For example, there
were recent complaints that a trial
judge,* although only in his 60's, was

*This and other cases cited are disguised,
since all procedures and records of the Cali-
fornia Commission on Judicial Qualifications
are strictly confidential.

appar cnlly senile and “doesn’t know
half the time what he’s doing.” The
commission made a prclimin;lr\-‘ in-
quiry, found that the judge was in-
deed unable to perform his duties
and wrote to him requesting an ex-
planation. Within two days, the
judge conceded his senilé condition
and retired on a generous pension.

In another case, the commission
investigated a judge who habitually
lost his temper and abused counsel
and litigants. Confronted with the
charges, [hc judge was profoundly
shocked. “I didn’t realize this was
Imppt_nmq' he pleaded. The man
was emotionally disturbed; six
months later he resigned his judge-
ship. Had he not resigned, the com-
mission had power to order medical
and psychiatric examination.

In this manner, the commission
is keeping tabs on nearly 1000 Cali-
fornia judges, from justices of the
peace on up. Since its establishment,
the commission has received more
than 400 complaints, induced 30
judges to resign or quietly retire,
and recommended one removal. Al-
though judges have been retired for
many reasons, the majority have
stepped down because of disabling
illness or mental impairment due to
age. Nearly all have withdrawn
without hardship under a state
pension,

While the resignations and retire-
ments alone have strengthened the
courts, the power of investigation
and removal accomplishes some-
thing else: it is a perpetual prod and
stimulus to judges to conduct them-
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selves as the office demands. A
simple registered letter from the
commission advising that it is in
vestigating a complaint usually
works wonders. Says Superior Court
Judge William B. Neeley of Los An-
geles, currently commission chair-
man: “Like all human beings,
judges can slip into shoddy attitudes
—but they are less likely to do so
now that they realize there is a body
to which the public can complain.”

Last year, after careful study, the
California pl;m was :uinptcd in
Texas district and appellate courts,
and currently is being promoted by
concerned citizens’ groups in half a
dozen states. The American Assem-
bly’s conference on the courts strong-
ly endorsed the plan as a model
for other states. Sen. Joseph Tyd-
ings of Maryland, chairman of a
judiciary subcommittee, has been
holding hearings on the program for
p()\ajhl( dppllul[l(}l‘l to the federal
bench. At this writing, Sen. Hugh
Scott of I’(nll.‘-}-!\.’-llll.l plans to in-
troduce a bill in Congress to estab-
lish a nonpartisan commission to
advise the President on federal judi-
cial appointments.

Needed: A Citizens’ Campaign.
How can you secure the Missouri
and California reforms in your
state?

To enact such sweeping measures,

citizens must gird themselves for a
hard, intensive campaign, and be
prepared for setbacks. In Missouri,
for example, tremendous citizen
effort was required. Repeatedly
blocked in the legislature, the people
finally circulated petitions and won
a referendum by go,000 votes. With-
in 6o days, the spoils politicians were
back again with another petition de-
manding a repealer. This time the
reform carried by 160,000 votes. But
there have been still other attempts
to knock it out and, ironically,
Missouri’s rurally dominated legis-
lature has not yet extended the
system to the entire state, as have
other states like Alaska, Iowa and
Nebraska.

In these states, as elsewhere, a
vigorous lawyer-layman campaign
of puhiin: education finally carried
the day. In Texas, this combination
put over Jr]uplmn of the California
commission idea in just 18 months;
the people voted it in three-to-one.
Wherever citizens seek judicial re-
form, the same teamwork will be
required. For, as Judge Rosenman
warns, “Only an aroused citizenry
can overcome the entrenched politi-
cal forces, which will always op-
pose. But this should only multiply
our determination to succeed —and
succeed soon!”

Reprints of this article are available.
Prices, postpaid to one address: 10—50¢;
so—$2; 100—%$3.50; soo—$12.50; 1000
—%18. Address Reprint Editor, The
Reader's Digest, Pleasantville, N.Y. 10570
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During the month of April we attended more conferences,
seminars and annual meetings ever before in my 43-year
newspaper career. From time to time, as space permits,
I'll give you the highlights of some of them. The Second
Minnesota Citizens’ Conference on Courts at the Thunderbird
Motel in Bloomington on April 30 and May 1 was informative
and different from any other Conference. It was jointly spon-
sored by the Minn. Citizens for Court Reform, Inc., the
Minn. State Bar Association and the American Judicature
Society. The purpose was to consider the adequacy of the
present judicial system in Minn., the need for modernization
of the judicial process and ways and means by which more
effective administration of justice may be secured. The Con-
ference was divided into five groups with five teams of
leaders. I was in Group No. 3 and the only other Black
American in my group was a senior student at the College
of St. Thomas, Joseph P. Hudson, who plans to attend Law
School at the University of Minnesota . . . Father Denzil
A. Carty, who participated in the first conference in 1966,
came for the second day. . . . The Consensus of the groups
was that some form of merit system for selecting judges
would be superior to the present system of selecting judges
by election. In regard. to tenure, there was general consensus
that the judges should be approved by the electorate and
prior to the election, there should be a referendum by the
appropriate bar association so that voters could be informed.
There is a dire need for increased compensation in order
to aftract and retain competent personnel in judicial offices
and also a need for a California commission plan for discipline
and removal of judges. . . . It was noted that the present
organization and administration of Minnesota’s courts has
produced numerous problems incompatible with the effective,
efficient and equal administration of justice. A three-level
unified court system was proposed composed of a Supreme
Court, and intermediate Court of appeals and a trial court
of general jurisdiction. . . . It will take citizen participation to
change the courts. . . . Interested in this for a club or study
project, you can ge( additional information from William J.
Cooper, Secretary, Minn. Citizens for Court Reform, Inc., 725
N. W. Bank Bldg., Mpls., John Verstraete at 3-M Center, Harold
Shipira, “‘the Mayor of Highland Park,” or Christopher O.
Batchelder, Chairman of the Executive Board, 415 — 16th Ave.
S. W., Rochester, Minn.




Second Minnesota Citizens’ Conference on Courts

Bloomington, Minnesota

Thunderbird Motel
April 30—May 1, 1970
THURSDAY, APRIL 30
9:00 .M. REGISTRATION
10:00 .M. GENERAL ASSEMBLY (Chippewa Room)
Presiding:
CurisTOPHER O. BATCHELDER, Chairman,

Minnesota Citizens for Court Reform, Inc.,
Rochester

Welcome:
HonorABLE HArOLD LEVANDER, Governor of Minnesota

HonoraBLE Oscar R. Knutson, Chief Justice,
Supreme Court of Minnesota, St. Paul

Lecture:

A REVIEW OF MINNESOTA’S COURT SYSTEM
By: HoNoraBLE ROBERT J. SHERAN, Associate Justice,
Supreme Court of Minnesota, St. Paul

11:00 a.m. SEMINARS — First Session

Group  Team Topic Room

1 A

2:00 p.m. COFFEE BREAK

2:30 p.m. GENERAL ASSEMBLY (Luncheon Session Continued —

Chippewa Room)
Lecture:

COURT ORGANIZATION AND ADMINISTRATION
By: CarL H. RoLEwick, EsqQ., Deputy Director, Administrative
Office of the Illinois Courts, Chicago, Illinois

3:00 p.m. SEMINARS — Second Session
Group Teamn Topic

1 A
2

Judicial Selection and Tenure

Discipline and Removal

Court Organization and
Administration

Judicial Personnel: Selection,
Retirement, Compensation
and Discipline
E Court Organization:
All related topics
4:00 p.m. SEMINARS — Third Session
Group  Team Topic

1 C

B
3 C
D

4

Court Organization
and Administration
Judicial Selection and Tenure

2 A

Judicial Compensation, Retirement,

Rooms

Cherokee
Navajo
Pawnee

Cheyenne Suite

Blackfoot Suite

Room

Cherokee
Navajo

6:00 p.Mm.

6:30 p.M.

8:00 p.Mm.

RECESS
DINNER (Chippewa Room)
Presiding:

HonorasLE JamEs C. Otis, Assoctate Justice,
Supreme Court of Minnesota, St. Paul

Address:

MODERN COURTS FOR MODERN AMERICANS

By: ErnEest C. FRIESEN, JR., ESQ., Executive Director,
Institute for Court Management, University of Denver

Law Center, Denver, Colorado
RECESS

FRIDAY, MAY 1

9:00 A.M.

GENERAL ASSEMBLY (Chippewa Room)
Presiding:
Harorp B. SHAPIRA, Member, Executive Committee,
Minnesota Citizens for Court Reform, Inc., St. Paul

Lecture:

COURT MODERNIZATION IN AMERICA
AND THE CITIZENS’ ROLE

By: R. StaNLEY Lowe, Esq., Associate Director,
American Judicature Society, Chicago, Illinois

SEMINARS — Fifth Session

Minnesota Courts Today Cherokee
B Minnesota Courts Today Navajo

2

3 C Minnesota Courts Today Pawnee
4 D Minnesota Courts Today Cheyenne Suite
5

E Minnesota Courts Today Blackfoot Suite

3 B Judicial Compensation,
Retirement, Discipline Pawnee
and Removal A

Court Organization: B
All related topics Cheyenne Suite

Team Topic Rooms

The Citizens’ Role Cherokee
The Citizens” Role  * Navajo

12:00 Noox LUNCHEON (Chippewa Room)

Presiding:
HonoraBLE OscAr R. KNutson, Chief Justice,
Supreme Court of Minnesota, St. Paul

Lectures:

JUDICIAL SELECTION AND TENURE

By: GrLENN R. WintERs, EsQ., Executive Director,

American Judicature Society, Chicago, Illinois

JUDICIAL COMPENSATION, RETIREMENT,
DISCIPLINE AND REMOVAL

By: HonoraBLE WiLLiam H. BurNETT, Chairman,
Colorado Judicial Qualifications Commission, Denver

Judicial Personnel: Selection,
Retirement, Compensation
and Discipline

5:00 p.m. SEMINARS — Fourth Session
Group Team Topic

1 B Judicial Compensation,
Retirement, Discipline

and Removal

Court Organization

and Administration

Judicial Selection and Tenure
Modern Courts for Minnesota

Modern Courts for Minnesota

Blackfoot Suite

Room

Cherokee

Navajo
Pawnee
Cheyenne Suite
Blackfoot Suite

10:45 A.m.
11:00 A.m,

The Citizens’ Role Pawnee
D The Citizens’ Role
E The Citizens’ Role
COFFEE BREAK
GENERAL ASSEMBLY (Chippewa Room)
Presiding:
CurisToPHER O. BATCHELDER, Chairman,
Minnesota Citizens for Court Reform, Inc., Rochester
SUMMARY OF DISCUSSIONS AND
CONSENSUS STATEMENT
By: Mrs. WiLriam W. WarTING, Member, Executive Committee,
Minnesota Citizens for Court Reform, Inc., Owatonna

Cheyenne Suite
Blackfoot Suite




12:00 Noon LUNCHEON (Chippewa Room)

Presiding: - s T
I'EAM D: JUDICIAL PERSONNEL: SELECTION, RETIREMENT,

CHRISTOPHER O. BATCHELDER, Chairman, COMPENSATION AND DISCIPLINE SECOND M]NNESOTA

Minnesota Citizens for Court Reform, Inc.,
Rochester Leader: Jonn C. McNuvry, Esq., Former President,

& ifresar Hennepin County Bar Association, Minneapolis CITIZENS, CON FERENCE
COURT'. REFORM — MERIT SELECTION AND THE Out-of-State  RoBeRrT J. MARTINEAU, ESQ., Associate Professor of Law,

FEDERAL RESPONSIBILITY Panelist: University of lowa, lowa City ON COURTS

By: HoNoraBLE WiLLIAM J. GREEN, Member of Congress, Panelist: Treopore J. CoLrins, EsQ., Past Member, Board of
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THI".RE is no area of government in this
country which is less understood than the
administration of justice under law in our
courts, Not only is the man in the street
functionally illiterate about how the third
branch of government operates, but civic
leaders of local, state and national life are
uninformed about the judiciary and its
functions in our society. It must also be
acknowledged, albeit without pride, that al-
together too many members of the legal
p:'bfession, both bench and bar, are shame-
fully ill-informed about the courts.

The most striking example of this com-
pounded ignorance about the administra-
tion of justice is in the field of judicial per-
sonnel. Virtually everyone has an opinion
about judges, but only a very small number
have informed opinions. And yet, during
recent months in over a dozen states, it has
been demonstrated that when civic leaders
and members of the legal profession seri-
ously study the problems of judicial per-
sonnel, intense interest is created and there
is always a demand for improvement.

The common misconceptions about ju-
dicial selection enumerated in this article
are those that have been found among more
than 2,500 leading citizens who attended
conferences or meetings on this subject in
recent months. These are, of course, not the
only false ideas about selection of judges,
but they are the ones that seem to recur
most frequently.

Misconception No. 1: It does not make
much difference personally to the average
citizen who may be a judge. If a person
never has to go to court and has no sense
of civic responsibility for those who do, this
may be true. It makes no difference to Mr.
Average Citizen what kind of fire engines
or personnel the local fire department em-
ploys, if he never has a fire. But any night
a fire may break out; and also any night a
police officer may come to the door and,
before the sun rises, Mr. Average Citizen
may find himself falsely accused and in jail.
At this point, the judge becomes the most
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important person in the world to him.

Misconception No. 2: The only method
of selecting judges is the one used in this
state. There are five leading systems of ju-
dicial selection used today in America:

1. Appointment, with or without con-

firmation

Selection by the legislature

Partisan political election

Nonpartisan election, and

A combination of nomination by

commission, appointment and peri-

odic re-election.
Within each of these five systems, there are
as many variations as similarities and many
states now use two or three of the five sys-
tems for selecting judges for different kinds
of courts.

Misconception No. 3: The elective judi-
ciary is a part of the American heritage.
The great men who founded our nation
and wrote the Constitution wrought well,
and their ideas have earned our respectful
consideration. If they were to come back
today they would find many surprises, but
none more than the elective judiciary. They
never thought of such a thing. They pro-
vided in the federal and the first state con-
stitutions for appointment by the governor
subject to some kind of check or control by
a council or a legislative body. It was not
until three quarters of a century after our
nation was founded, in the era of so-called
“Jacksonian democracy,” that the vogue of
popular election for short terms swept into
the judiciary, following New York’s lead in
1846. Within 20 years a reaction set in and
there has been dissatisfaction and debate
ever since.

Misconception No. 4: The federal ap-
pointment system is less political than elec-
tion. Life tenure does, indeed, take a judge
out of politics once he has been appointed;
but with both Republican and Democratic
presidents averaging better than 95 per cent
of appointments from their own party, with
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senators of the president’s party dominating

appointments in their states, with appoint-
ments going to politicians who have been
pronounced unqualified by those best fitted
to judge their judicial fitness, with vacan-
cies left unfilled for political reasons while
backlogs accumulate, and more, it can hard-
ly be argued that the federal system pro-
vides an effective method of taking judges
out of politics.

Misconception No. b: Judges are actually
elected, even in so-called elective states.
Most American judges have always gone on
the bench by appointment—not by election.
This is true because of the almost universal
provision that in case of a vacancy caused
by death or resignation, the governor may
appoint someone to fill out the remainder
of the term. This is the way most vacancies
occur, and so a majority of the judges even
in the elective states have become judges by
appointment, not election,

In ten years, 1948-1957, more than 56 per
cent, 242 out of 434, of the justices of courts
of last resort in 36 so-called elective states
went on to the bench by appointment.
I'hree such courts were composed entirely
of appointed judges. Four states had over
an 80 per cent average and ten elective
states had 60 to 80 per cent of their judges
appointed.

An equivalent study of trial courts has
not yet been undertaken, but specific in-
stances indicate a similar condition. Eight
years ago, 70 of the 78 judges then sitting
in the Los Angeles Superior Court had gone
on by appointment. Two thirds of lllc'g'eu-
eral trial judges now sitting in New Mex-
ico were appointed; 19 of the 41 Colorado
district judges in 1963; 29 of 36 Philadel-
phia Common Pleas judges from 1896 to
1937; 42 per cent of the Wisconsin circuit
judges up to 1953; three-fourths of the
Minnesota district judges sitting in 1941;
66 per cent of all Texas ju(lg(;s between
1940 and 1962—all these are appointed
judges in so-called elective states.

If to the number of judges formally ap-
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pointed by governors to fill vacancies, is
added those de facto appointees whose names
are selected by political party leaders to run
without opposition or on coalition tickets
so that the voters have no choice, the per-
centage is even higher.

Misconception No. 6: Minorities and spe-
cial interests are better served by the elec-
tive judiciary. In the first place, minorities
have a better chance of placing “‘their man”
by appointment than by election. If they
are a minority, they will be defeated when
the votes are counted, but governors are
anxious to curry the favor of minority blocs,
and appointments are a very popular way
to do it. The Spanish-speaking population
of New Mexico is nearly 50 per cent of the
total, but has had only four judges elected
since statehood. The rights of minorities
are not likely to be better served, however,
by having their man on the bench. The
judge will “lean over backward” to avoid
giving the impression of partiality toward
the group with which he is identified. All
anybody has a right to ask for is a bench of
able and honest judges, and the rights of
all are best protected by such a bench. The
system that will procure that kind of bench
is the best system, and where the judges are
drawn from is of secondary importance.

Misconception No. 7: The people really
want to elect their judges. We need to dis-
tinguish between what they say they want
and what their actions show they want. No-
body likes to have anything taken away
from him, and if you tell the people they
are going to be deprived of their right to
have judges of their own choosing it is not
hard to raise a protest. But look at the vot-
ing on election day. The judicial ballot is
always the most neglected. There is good
reason for this: normally the people are
unfamiliar with the candidates and don’t
know which ones to vote for, and so they
simply leave it blank.

Misconception No. 8: The few voters who
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voting. A survey of 1,300 men and women
in New York over and under the age of 45
immediately after the 1954 general election
revealed that while virtually all could re-
member the name of the gubernatorial can-
didate for whom they voted, over 75 per
cent of those who voted for judges could
not name one of the judicial candidates for
which they had voted. But the most reveal-
ing fact was that 402 of the 1,300 inter-
viewed were from a semi-rural area, Cayuga
County, and over 95 per cent of this group
could not name one judicial candidate for
whom they had voted.

Misconception No. 9: If voters are not
qualified to pick a judge in the first place,
they are not qualified to decide whether or
not he should be kept in office. The ques-
tion of whether a judge should be retained
in office is much different than that of who
should be selected to become a judge. On
initial selection only the best is good
enough, and the most careful evaluation of
candidates should be made. Once a lawyer
has sacrificed his practice and made a life in-
vestment in a judicial career, however, the
only relevant question is whether he has
done so badly that he should be removed.
If so, the voters should have the right to
remove him. On rare occasions, judges have
been voted out of office on the nom'-nnlpcli-
tive ballot where the judge runs only against
his record. On the other hand, judges, who
are doing responsible jobs, should have the
job security which this system regularly
gives. This is not “freezing a judge in of-
fice.” It is businesslike conservation of tal-
ent and experience on the job. It is also re-
taining the right of the Iieoplc to decide
who shall continue to serve as their judges.

Misconception No. 10: Nonpartisan elec-
tion takes judges out of politics. Nonparti-
san election usually does take judges out of
party politics, but it only substitutes the
politics of nonpartisanship. No longer need
the voter fear the power of political boss-
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do vote for judges know for whom they are

ism, but he now has to fear the equally dan-
gerous dictatorship of irrelevancy. Which-
ever candidate has the catchiest name, the
biggest campaign fund or the most appeal-
ing profile will win. There is no guarantee
of even minimum competence. In fact, if
a person is good enough as a lawyer there
is some probability that he will not run for
judicial office. He can't afford to take the
risk, especially if he must fight to defend
himself against any and all challengers every
few years by political means, and without
any help from a party. With exceptions, of
course, this system tends to put on the
bench men who have little or nothing to
lose if they don’t make it and who will earn
enough more as a judge, even at modest
judicial salaries, than they could earn other-
wise, to make the risk worthwhile.

Misconception No. 1l: Experience in
nuupr:rrs'.\'rm states has demonstrated the
success of the nonpartisan system. The re-
verse is true. There is just as much dissatis-
faction with the elective system in nonpar-
tisan states as in partisan states and just as
many reform campaigns under way. Ne-
braska, formerly a nonpartisan state, has
already changed to the Merit Plan for selec-
tion of its state court judges. Active reform
campaigns for adoption of the Merit Plan
are already under way in Ohio and North
Dakota, two other nonpartisan states. A
number of the other nonpartisan states, in-
cluding Montana, South Dakota and Wy-
oming, are moving in the same direction.

Misconception No. 12! Being a judge is
no different than being a lawyer. Becoming
a judge is much like becoming a brain sur-
geon. Being a good practitioner, at law or
medicine, is not enough. Specialized train-
ing and experience are necessary. Any
thoughtful judge will gladly admit that it
took three to five years of judicial experi-
ence before he began to feel that he was
competent to do his job. This experience
and competency results from investments,
not only by the judge but by the public,
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MERIT JUDICIAL SELECTION...

BANKER

After many

vinced that it is superior to any other
read or heard and infinitely better than t

Citizens Endorse Missouri Plan

s of watching the Missouri Court Plan in actual operation, I am con-
lan of judicial selection about which I have
e method usually followed based on popular

elections. Like anything else designed by man, the Missouri Plan is susceptible of some
I I would recommend or suggest after

improvement, but I know of no major cha

approximately 25 years of actual experience.

BAR PRESIDENT

Any person who must go to court
to protect his legal rights can be
sure of a fair trial under law before
our Missouri Plan judges. No one,
be he lawyer or litigant, can expect
more and none get less in our courts.
CrLem W, FAIRCHILD,

President

The Kansas City Bar Association

CIVIC LEADER

The right of the people to deter-
mine who shall judge them is one
of the most important privileges we
possess. Under our Missouri Plan,
we insure the right of the people to
make that choice, not blindly, but
intelligently, on the basis of able

judicial performance.
Mgs. StepHEN D. HabpLEY, President
League of Women Voters of
Kansas City

LABOR LEADER

It is as important to labor as to any
other segment of our society that we
have and maintain an independent
judiciary of capable, honest men of
complete personal integrity. We are
extremely happy that our Missouri
Plan has given us this kind of
judiciary.
CArL L. STEVENS,
Area Director
United Auto Workers, AFL-CIO

BANKER

After years of watching the slates of
judicial nominees sent by commis-
sions to our governors, I am con-
vinced that we cannot help but get
good judges. As I understand it, the
governor has no choice but to ap-
point well qualified men because all
nominees are persons of ability,

character and fine reputation.
R. J. CameeeLL, President
Kansas City Bank and
Trust Company

CHARLES G. Youne, Jr., President
City National Bank & Trust Company

EDITOR ]

Public pride angd confidence in our
courts have becoine a Missouri tradi-
tion since .'1r1n])L"dn of the Missouri

court plan 25 years ago.

Joux W. Covrt, Executive Editor

Ihe Kansas City Star

These assessments by represen-
tative leaders of Kansas City,
Missouri, where merit judicial
selection has been in operation
for almost 25 years, are repro-
duced here because of repeated
requests from states across the
nation where equivalent plans
are under consideration by
judges, lawyers, citizen groups,
and legislative bodies.

PUBLISHER
Our people depend on our courts
to protect their legal rights and
freedoms. This requires judges with
integrity and ability. The Missouri
Plan has plu\'t‘!l most effective in
obtaining such judges.
GARRETT L. SMALLEY, JR., P
The Kansas Cit

ident
News-Press

MANUFACTURER
Any enterprise, be it business, edu-
tion or governijent is successful
if the right men ggt on the job and
work at getting that job done. This
is one of the redlons why I favor
the Missourt Co¥rt Plan. Judges
\[;t'm] their time 1!!‘<'irli][g cases. not
running for the next election. They
do not have to worry about being
swept out of office as long as they
do their job because they are judged
only on their performance. As a re-
sult, our courts are doing a good job.
Joux A. Morcan, President
Butler Manufacturing Company

LABOR LEADER

Fair, honest courts are of paramount

importance to our American way of

life. The Missouri Plan has resulted

in the selection of the type of men

to serve as judges who preserve our

court system in the highest tradi-
tion.

R. E. EisLEr, Jr.,

Business Representative

Building Service Employees Union

CLERGYMAN

People who come before our courts
need understanding as well as jus-
tice. That is why it is so important
that the judge be a person of deep
understanding and compassion so
that justice is tempered with mercy.
Our judges, selected under the Mis-
souri Plan, meet this high require-

ment.,
BEN Morris RiopatH, Minister
Trinity Methodist Church

EDUCATOR

Judicial independence to decide
cases according to law, whether those
decisions are popular or unpopular,
is a first requirement in a society
of ordered freedom. The independ-
ence of Missouri judges has been
proven time and time again since
the adoption of our plan in 1940,
Dr. Carvton F. ScoFieLp,
Chancellor
University of Missouri at Kansas City

BAR PRESIDENT
This plan has given all citizens of
this state the assurance of able and
impartial courts in which each citi-
zen 15 certain of a fair trial. Such a
system is fundamental to the con-
tinuation of our democratic system,
Since the adoption of this plan in
1940, the Missouri courts under the
plan have fulfilled these high re-
quirements.
Joun H. KREAMER, President
The Lawyers Association
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both taxpayers and litigants, who have
borne the expense of that training. Elec-
tion landslides which have swept hundreds
of trained judges out of office without ref-
erence to their experience or competency
are a costly luxury which no society can af-
ford to pay.

Misconception No. 13: If a man is a good
lawyer he will make a good judge. He
might. But the lawyer’'s job is to urge one
viewpoint so hard that it will win; the
judge’s is to weigh and compare so care-
fully that he will rule the right way 1‘&?}43}'(1-
less of the lawyer’s urging. These are differ-
ent skills. One may have, or acquire, both,
but they certainly do not go together. On
the other hand, it is equally unsound to say
that a man does not have to be a good law-
ver to be a good judge. Many people think
that if a judge is honest and well meaning,
a good family man, a decent and rcqu'l;_xlﬂc
citizen, he can be trusted to do what 1511‘1};}11
on the bench. They should try arguing a
case before one of these judges once, or
listen in and see how frustrating it can be
to a good lawyer and how often f.u('h a judge
does injustice rather than justice.

Misconception No. 14: Any !rm-ylr'r has
a “right” to be a judge and the “.h’,”"' .’I"hm
somehow deprives him of thai r"i‘_L_"”L Even
the practice of law is only a privilege, not
a right. Certainly nobody has an automatic
right to be a judge. Every lawyer S.h”l[hi
be equally eligible to be considered for ju-
dicial office, but it is the right of the people
who are going to be judged that only the
applicant best qualified in ability, tempera-
ment and character be chosen. The means
most likely to pick the best man on those
bases is the fairest to everybody.

Misconception No. 15: The ('nmbls':mrioi:’
system, best known as the “Missourt 1”!1"1{!‘
is a new and untried method for selecting
judges. The combination I'lill]lliniilit)!l by
commission, gubernatorial appointment and
periodic noncompetitive re-election plan
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was first advocated in 1913, more than 50
years ago, by the American Judicature So-
ciety. This judicial selection method is
known as the Kales Plan after Professor Al-
bert M. Kales of Northwestern who con-
ceived it, the American Judicature Society
Plan, the American Bar Association Plan,
after the ABA’s endorsement of it in 1937,
and the Missouri Plan after Missouri be
came the first state to put it into actual op-
eration. Since the successful campaign in
1962 to adopt the plan in Nebraska, it has
become known as the Merit Plan. In brief,
this combination plan provides for appoint-
ment of judges by the governor from a list
of nominees selected by a nominating com-
mission made up of laymen and lawyers.
Each of the judges so appointed then goes
before the voters periodically on the sole
question of whether or not he is to be re-
tained in office, without competing candi-
dates on the ballot.

Misconception No. 16: With a Merit
Plan nominating commission, judges are
actually chosen by lawyers. 1f the commis-
sion were composed solely of lawyers, this
would, of course, be true. But nnlttmnmis-
sion is so composed and none should be,
All have some lawyers, because the commis-
sion cannot do its job without professional
appraisal of the candidates’ professional
qualifications. Nobody but a lawyer can
adequately evaluate a judge's lt‘f_l,'i'ﬂ skill,
Doctors and nurses work together in hos-
pitals somewhat as lawyers and judges do
in court. Who knows better than i]n:]nnrscs
which are the most competent doctors, and
vice versa? But all commissions have non-
];m-‘__\'cr members and it is their job to see
to it that character, experience and other
factors as well as legal ability are taken into
account by the commission.

Misconception No. 17: The only lawyers
who are nominated and r.-ppumf;'u’ under
the Merit Plan are “conservative defense
attorneys” from the big law firms. With al-
most a quarter of a century

of experience
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in Missouri, the opposite is true. Most of
the lawyers nominated and appointed have
either held public office or been individual
l‘)reu'lili(_umrs or have come from law offices
with three or less lawyers. Of the lawyers
in private practice who have been appoint-
ed, most have been known as general prac-
titioners who would try any case that came
in the office, whether it was a pkiimiﬂ"s
case or a defendant’s case.

Misconception No. 18: Under the Merit
Plan, governors always appoint members
of their own party so that the plan still
keeps judges in politics. Missouri governors
have most often chosen from the commis-
sion’s nominations persons who were mem-
bers of the governor’s party, but there have
been numerous exceptions. All but one gov-
ernor have appointed members of the op-
posing political party to the bench. The
real issue, however, is whether these men,
without regard to party affiliation, are high-
ly qualified. Under the Merit Plan, every
potential nominee is carefully screened by
a commission made up of both leading non-
lawyer citizens and lawyers. When the gov-
ernor receives the slate of nominees from
which he must make his appointment, all
of the nominees are highly qualified men
so that it makes little difference which one
he chooses. After the judge is appointed, he
no longer is under any debt to any political
party or group since he thereafter runs only
against his record. Judges, then, are indeed
taken out of politics by the Merit Plan.

Misconception No. 19: Judges appointed
under the Merit Plan are “frozen in office”
and so become arrogant and autocratic. EX-
perience shows that most judges selected
under this plan do remain in office for life;
however, the periodic re-election feature
keeps the judges aware that they have a re-
sponsibility to the voters and to the litigants
and lawyers who appear before them. Most
responsible bar associations conduct secret
polls when particular judges are coming
up for re-election and the results are widely
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distributed for the benefit of the voters.
Newspapers and other media also assist in
reminding the judge of his duty. A modern
system of retirement and an effective and
fair method of disciplining and removing
judges are also needed to assure a compe-
tent bench. Many states have already pro-
vided for these problems and an even larger
number of states are presently sponsoring
proposals similar to the dramatically suc-
cessful California commission plan for ju-
dicial discipline and removal.

Misconception No. 20: Elective judges
are good enough. Herbert Brownell, former
Republican Attorney General, declared in
a Saturday Evening Post article that the
curse of the elective judiciary is not so much
outright venality as mediocrity. He called
these mediocre judges “gray mice” and said
that a “pretty good" judge is like a “pretty
good” egg—not good enough. Judge Samuel
I. Rosenman, former special counsel to two
Democratic presidents, stated at an annual
meeting of the American Judicature Society
in New York, that “in many—in far too
many—instances, the benches of our courts
in the United States are occupied by medio-
crities—men of small talent, undistin-
guished in performance, technically defi-
cient and inept.” He called the Merit Plan
“a better way to select judges.”

Misconception No. 21: Judges don’t like
the Merit Plan. This is true only if they
don't understand it or are trying to avoid
doing their job. Judges are no different
than other human beings. They prefer the
known to the unknown. Occasionally a
judge will be against the Merit Plan be-
cause he prefers to spend his time and
money playing the political game rather
than on the hard job of judging. Such a
judge may be against the plan because it
forces him to work on the next case rather
than on the next election. Although the
cost of re-election of a competent judge un-
der the Merit Plan has gone up 25 percent
in the last few years, it is still not prohibi-
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tive since it consists only of an increase of
four cents to five cents for the stamp to
mail his filing papers. This is the only cam-
paign expense a judge under that plan must
incur. There is no necessity for him to spend
his time at political rallies or soliciting
funds or taking a year off before the elec-
tion to make so-called nonpolitical speeches
about his own qualifications. All he has to
do is go to his chambers and get on with
his job of administering justice under law.

Misconception No. 22;: It is sufficient to
change the method of selection of supreme
court justices and leave the trial judges as
they are. It is true that the finest legal
minds in the state should be found on the
supreme court bench. Their decisions af-
fect the outcome of nearly every case in
every court. Something like 99 per cent of
the judicial work, however, is finally dis-
posed of in the trial courts. A court system
that lavishes its attention on the appellate
courts and ignores the trial courts is like
the bakery that fusses over the wedding
cakes and neglects the ordinary loaf of
bread, which is the main product of any
bakery.

Careful selection and protection of tenure
are important not only for the judges of
the appellate courts and the circuit courts,
but also for judges of the county courts, the
criminal courts of record, and, of course,
courts like the Metropolitan Court of Dade
County, Florida, which is already operating
under a Merit Plan. So also, since the 1964
elections in the County Court of Denver,
Colorado, and, by voluntary action of Mayor
Robert H. Wagner of New York City, the
nominative feature is being used for his
judicial appointments in that city.

Misconception No. 23: Only two of 114
counties in Missouri have adopted the
plan, which shows that mosi people in Mis-
souri are against it. This is false. The plan
applies to all of the justices of the state su-
preme court, the three intermediate appel-
late courts, the trial courts of Jackson Coun-
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ty (Kansas City) and the trial courts of the
city of St. Louis (which is not a county)
Jackson County and St. Louis city account
for 36 per cent of the circuit judges of the
state, and these judges together do most of
the trial work in the state. There have been
strenuous efforts to get the plan extended
to St. Louis County and other counties, but
they have so far been blocked by political
elements in the state legislature which have
always resented a nonpolitical judiciary.
The plan was originally submitted to the
voters by initiative petition after the politi-
cally minded legislature had refused to do
so. The people of Missouri have voted on
their plan three times, each time approving
it by a larger majority than before.

Misconception No. 24: The “Missourt
Plan” has not been accepted outside of Mis-
souri. The adoption of the merit selection
and tenure plan in Missouri came at. the
very start of the last world war, and that
conflict delayed action by other states for
just about a decade. In 1950, however, Ala-
bama adopted the nominating commission
for the circuit court of Jefferson County, in
which Birmingham is located. In 1956,
Alaska adopted the entire plan for its su-
preme court and general trial courts. In
1958, Kansas adopted it for its supreme
court. In 1962, Towa and Nebraska adopted
it for all state courts, and Illinois adopted
the feature of tenure by noncompetitive
election for all judges above the level of
magistrate. California preceded Missouri
with the elective features for its appellate
courts. In 1963, the voters of Dade (Miami)
County, Florida, approved it for selection
of their Metropolitan Court judges. In
1964, the voters of Denver, Colorado, ap-
proved the plan for their County Court
judges. Mayor Wagner of New York volun-
tarily has created a nominating commission
to provide candidates for his judicial ap-
pointments in New York City and gover-
nors of both Colorado and Pennsylvania
have set up equivalent commissions to fill
judicial vacancies. When it is recognized
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that taking anything out of political control
is bound to incur intense political opposi-
tion, it must be acknowledged that this is
an impressive record of progress in the last
few years.

The next few years will show even more.
Serious study or movements for its adop-
tion or for its extension to courts not now
covered, with support of lawyers, judges
and lay citizens, are now under way in Ar-
kansas, Colorado, Florida, Illinois, Indiana,
Kansas, Louisiana, Maryland, Minnesota,
Missouri, Montana, New Jersey, New Mex-
ico, New York, North Dakota, Ohio, Okla-
homa, Pennsylvania, South Dakota, Texas
and Wyoming. This, of course, amounts to
a “bandwagon” for judicial reform, and a
bandwagon that is gathering more momen-
tum and enthusiasm everyday.

Printed and Distributed as a Service of the

American Judicature Society

lo promote: the efficient
administration of justice

Founded in 1913, the American Judicature
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ship in judicial reform. The Society’s mem-
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cation, consultation service and action. pro-
grams, the Society seeks to work for better
lawyers and judges, better courts, better jus-
tice, a better America.
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may be obtained by writing the
Society’s offices at
1155 East Sixtieth Street,
Chicago 37, Illinois.

Larger quantities can be obtained
al minimum cost.
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The ]udicial Nomination Commission

Elmo B. Hunter

It is essential to put into perspective the back-
ground and purpose of merit plan selection to
understand the Judicial Nominating Commis-
sion which is acknowledged to be the vital
part of the plan.

In the formation of our republic our fore-
fathers established a government of three de-
partments: the executive, the legislative, and
the judicial. Also, recognizing that under a
two-party system the executive and legislative
branches had political purposes and political
functions to serve, our forefathers provided
for political party selection by election for the
heads of those two departments. However,
recognizing that the judicial branch had no
political purpose or function to serve and that
political election of judges was unwise, they
provided for judges to be appointed.

While many states, especially during the
Jacksonian era when the motto was “to the vic-
tor belongs the spoils,” changed over to po-
litical election of judges, history has clearly
demonstrated that this change-over was un-
wise, and that party politics has no proper place
in our court system. This recognition, made
clear by the immense problems and deteriora-
tion of our courts in state after state using the
political elective system for the judiciary pro-
duced a great and ever-growing movement in
this country to take the judiciary out of party
politics and to obtain and retain judges on a
merit basis. In 1940 my own state, Missouri,
beset by political problems that were seriously
hampering and degrading our courts, became
the first to adopt a merit system. Many other
states experiencing a downgrading of their
courts have either adopted or are in the pro-
cess of adopting non-political merit selection.

We are not so naive today about our courts
as we have been in the past. Long overlooked,
our court systems are now receiving much
public attention, study, and analysis. The
numerous recently held citizens’ conferences
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across our nation on courts and court proce-
dure consistently reveal that laymen, perhaps
even more than lawyers or judges, recognize
that politics has no proper place in our courts
and recognize the need for improving the
quality of our courts by merit selection. They
want and expect our courts to be manned by
the best judges obtainable who will decide
cases on the basis of the law, not politics. They
want men chosen on the basis of their ability,
personal integrity, impartiality, judicial tem-
perament, legal training and possessed of the
physical and mental vigor necessary for the
arduous work of the position, rather than se-
lected for personal or political affiliations.

To summarize, there are two fundamental
reasons why the people of this country in
state after state have adopted or are in the
process of adopting non-political merit plan
selection of judges: first, to keep politics out
of the judicial branch of government, and sec-
ond, to assure that we obtain and retain the
best judges possible.

Under the merit plan system the people
have made the Judicial Selection Commission
their sworn trustee to obtain these two funda-
mental objectives, and nothing should be per-
mitted to cause it to violate this great public
trust. Loyalty to political party, to Governor,
to business associates, to friends, or to per-
sonal philosophy must never be permitted to
cause any member of a judicial commission to
break the great trust that he accepted by be-
coming a member of a Judicial Selection
Commission. If the judicial commission fails
in its trust the merit plan fails.

Every Judicial Selection Commission has
been pressured and/or tempted because of
local or current religious, racial, political, or
personal conditions to consider factors other
than merit alone. The question is, is a com-
mission ever justified in any deviation from
merit selection? This is a large question and
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ELMO B. HUNTER, judge of the U.S. District Court in Kansas City, Missouri, _%
delivered this address at the Nebraska Judicial X
Nominating Commissioners” Institute in Lincoln in January 1968.

perhaps it is not accurately subject to general-
ization. As one great man said, “no generaliza-
tion is worth a damn, not .even this one.” Even
so, based on my experience with judicial selec-
tion, I doubt if there is ever any justification
for deviation from selection on merit and
merit alone. In those rare instances where I
have felt some deviation occurred I was con-
vinced that the public interest suffered, not to
mention the ethical breech of trust that is in-
herently involved,

There is one principle that every member
of every judicial commission should honor
both in letter and in spirit without exception.
That is, no member should ever reveal, indi-
cate or hint how any other member voted,
felt, or acted with regard to the consideration,
selection or rejection of any potential nominee;
or reveal any part of what occurred in that
process. To do so is to destroy the integrity
of the judicial selection commission and to
destroy the ability and willingness of the indi-
vidual commission members to freely discuss
the potential nominees before it and to bring
relevant considerations and information to the
attention of the other commission members.
All such matters should be deemed to be a
part of the completely confidential executive
nature of the selection process.

It is almost inconceivable how clever law-
yers and their friends can be in obtaining such
confidential information. If a commission
member says to a nominee who failed to make
a panel—“You got my vote,” the nominee is
materially aided in discovering who voted
against him. A repetition of this with one or
two other members and he can make that de-
termination. So also if anyone—lawyer or not
—is told anything, it soon gets back to the can-
didate and he concludes who was for and who
was against him. All this is destructive of the
ability of the commission to function properly
and must not be permitted to occur. I recom-

mend that every commission consider devising
a carefully written commission member oath
or code of ethics containing such a prohibition
so as to focus attention on and obtain clear
responsibility for commission members re-
fraining from such conduct. The need for pro-
tection of commission members by absolute
observance of confidentiality of the selection
process is too great to miss any opportunity to
obtain total observance by all commissioners.

Necessary to the carrying out of the purpose
of the commission is to have a fair and practi-
cal procedure for its operation. And it is very
helpful and desirable that as much of the pro-
cedure as possible be contained in some rule
or by-law so that all may be aware of it and
will follow it. There is no one magic proce-
dure. Methods and techniques may well need
to vary to meet local conditions; however, a
free exchange of information as to how differ-
ent states and different commissions operate
is stimulating and helpful to all.

Preliminary to establishing procedures, some
key questions must be answered. First, why is
a Judicial Selection Commission in a better po-
sition, and as the lawyers say, “if so,” than a
governor to select a judge? The answer per-
haps lies in these considerations. A governor is
the political head of his political party and is
subject to daily political pressure and political
considerations. Under our form of government
it is intended that he be in this position. When
he has appointments to make he customarily
seeks advice and recommendations from his
party political leaders of the area involved.
They, in turn, advise the governor from a
political standpoint. The ultimate decision is
therefore made in that political context. Or-
dinarily, he is under no sworn duty to disregard
political considerations or personal friend-
ships. Usually the governor is under pressure
to make quick selections to avoid prolonging
political pressures that build up. Seldom, if
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ever, can he investigate on a confidential basis
or have available purely objective personnel
to assist him in obtaining relevant facts about
the people involved. Often he is not a lawyer
and may be unacquainted with the factors
that go to make a good judge and the cap-
abilities required to properly carry out that
function. In contrast, a judicial nominating
commission is under a duty to be and to re-
main free of political considerations. Commis-
sion members are duty bound to nominate
solely on the basis of the merits of the indi-
viduals concerned. They are to study and to
specialize in the technique of sound judicial
selection, and are empowered to use all rea-
sonable tools to assist them in their endeavors.
They have the necessary time and means to
make a careful, confidential, deliberate, in-
telligent, impartial, and objective study of all
those who are eligible for judicial considera-
tion. The quality of their performance depends
on how sensitive they are to the needs of the
particular court position to be filled, and on
their personal commitment to their oath and
duty to select the best.

Now for some procedural details. First, how
are the names of those that should be con-
sidered obtained? Obviously it is better to err
on the side of considering too many than to
overlook a truly eligible person. Thus the tech-
nique should be flexible to meet local condi-
tions and problems. The commission should
receive names for consideration from any
proper source, including lawyers, judges, and
laymen. Broad publicity should be given that
the commission welcomes submission of names
of eligible lawyers believed to merit consid-
eration. The public should be advised as to
when the commission will meet to consider
its selections. No one should be considered
without his prior consent and his indication
that if selected he will serve. The governor,
because he has his own independent func-
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tion to serve, should not submit names nor
indicate in any manner, directly cr indirectly
his particular interest in or support of any
person. His duty and the full extent of his
authority is to make his own independent
study of the panel names submitted to him
and to appoint that one which in his objective
judgment will make the best judge irrespective
of political or personal considerations. He is
not to intermeddle in the commission’s affairs.
Nor is the commission to try to influence the
governor. Nor to out-guess or manuever him
by sending a panel selected on any basis other
than merit. The commission members should
endeavor to interest outstanding lawyers to
make themselves available for consideration.

After the name gathering process comes the
selection process. How does the commission
receive or obtain the data it is to consider?
Generally, it should be in writing and dis-
tributed in advance in confidential form to all
members of the commission for study. When
the commission meets all should be prepared
for a free exchange of views in one or more
executive sessions.

The members of a nominating commission
must ask themselves the following questions.
Have they divested themselves in the nominat-
ing process of all political and personal con-
siderations? Are they wholly objective? Do
they give sufficient time and care to the selec-
tion process? Have they been sufficiently in-
genious and imaginative in developing tools,
techniques, and methods to fully assist them in
their nominating duties? Do they need to de-
velop such aids as questionnaires, investiga-
tors, personal interview, private and public
inquiries, medical reports, court reports, qual-
ification check list and so on?

The procedure should afford each commis-
sioner full opportunity to express his views
and to vote meaningfully and confidentially if
requested. Confidential minutes of each meet-




ing should be kept omitting all but such es-
sentials as who attended, what names were
considered and who was nominated.

Since the clear duty is to nominate the best
men available from the standpoint of them be-
coming the best judges obtainable, the next
question they must ask themselves is what are
the qualities of a good judge, and how are they
to be recognized in the various individuals con-
sidered for judicial nomination. Based on my
experience as lawyer and judge, I would sug-
gest the following qualities as being among
those that should be given special considera-
tion, but not necessarily in the order stated:
I. personal integrity; 2. health; 3. legal ed-
ucation and training; 4. general intelligence;
5. capacity for work; 6. common sense and
sound mature judgment; 7. legal experience;
8. trial experience; 9. personality; 10. patience
and courtesy, consideration of others; 11. per-
sonality, voice and personal appearance; 12.
humility; 13. leadership; 14. moral courage;
15. industry; 16. ability to be objective and im-
partial; 17. desire to work and good work
habits; 18. clean and acceptable background
and good reputation; 19. dependability; 20.
reasonably temperate; 21. balanced and so-
cially acceptable viewpoints; 22. dedication to
getting a matter fully and promptly handled:;
23. good personal habits compatible with
judicial dignity and deportment; 24. avoid-
ance of procrastination or of unduly putting
off decisions; 25. knowledge and understand-
ing of human nature; 26. reasonable knowledge
of current events and of the business and social
problems confronting our courts and our peo-
ple; 27. acceptable age—not too young nor
too old; 28. cooperativeness and ability to get
along with and work with others—including
lawyers, court staff, and other judges.

After the selection of the nominees, their
names and some basic data, such as their ques-
tionnaires, should be forwarded to the gov-

ernor before any news release is made. This
is a necessary courtesy to the governor, and
one he will deeply appreciate—especially if
he is given the opportunity to be the one to
first release the names of those nominated.
Otherwise, he is plagued by calls, questions,
and persons before he has even received the
commission’s official nominations or knows
who the nominees are.

All information gathered about the nom-
inees should be confidentially preserved for
possible consideration on future vacancies.

One thing that must not be overlooked is
the necessity for doing all that is necessary to
assure that the personnel of the Judicial Nom-
inating Commission are p(-‘c)ph' who can and
will carry out their duties faithfully, intelli-
gently and impartially. Only those should be
appointed who will follow the letter and spirit
of the merit plan in all respects, and whose
very name is such that their appointment
assures public confidence in the commission.
They need to be fully advised of their duties

and responsibilities from the outset. They
should be given, hopefully in printed pamphlet
form, a carefully drawn explanation of the
purpose of the judicial commission, its part in
merit plan selection, and the rules and pro-
cedures it employs as well as the duties and

obligations of every commission member. The
pamphlet should make it clear that once ap-
pointed to a judicial commission the appointee
owes no duty to the governor or other appoint-
ing authority and must perform his duties free
of such influence.

Once a qualified commission is operating
it is imperative that it constantly evaluate
itself, and strive for improvement. Constant
attention to faithful and intelligent perform-
ance of its duties will assure that the people
of the area involved will indeed have outstand-
ing judges of top quality as is so necessary if
our judiciary is to function properly.
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The Honorable Ramsey Clark, Attorney Gen-
eral of the United States, will address the
Fifty-fourth Annual Meeting of the American
Judicature Society at breakfast on Wednes-
day, August 9, in the Pacific Ballroom of the
Ilikai Hotel at 8:00 in the morning. The pro-
gram also will include election of officers and
directors and other matters that may come be-
fore the Society’s annual business meeting,

Following Attorney General Clark’s address
the Society will offer in cooperation with the
National Conference of Court Administrative
Officers, a presentation of “Applications of Sys-
tems Analysis to Aid in the Efficient Adminis-
tration of Justice,” by Miss Jean Taylor and
Dr. Joseph Navarro of the Institute for De-
fense Analyses. The illustrated lecture will por-
tray the computer simulation of a portion of
the operations of the District of Columbia Dis-
trict Court which was recently prepared for
the President’s Commission on Crime and the
Administration of Justice.

The Society will cooperate with the Na-
tional Conference of Court Administrative
officers in a similar program with special em-
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Honolulu, August 1967

phasis on “Computer Simulation Aid to Court
Administration,” at the Conference’s own
meeting at 2:00 p.m., Thursday, August 3,
in the Carousel Room of the Hilton Hawaiian
Village. This session will also include com-
mentary by Eldridge Adams, Research Scien-
tist, Law-Science Research Center UCLA, Los
Angeles, California, on the theory of comput-
ers and their application to trial courts and
commentary by Lester E. Cingcade, Admin-
istrative Director of Hawaii Courts, Honolulu,
on the Honolulu court’s experience with com-
puters. Tickets are not required for this meet-
ing,

Breakfast tickets at $3.00 each may be se-
cured in advance by mail from the Society’s
office, or may be purchased at the ABA regis-
tration desk in the Ilikai or at the door. All
members and friends are cordially invited.

An historic landmark of Honolulu, site of the Society’s 1967
annual meeting, is the judicial building (shown above), erected
back when Hawaii was a monarchy. The statue is of King Kame-
hameha I. The 1967 legislature gave the go-ahead to plans
for a new courthouse, and this structure soon will be torn down.

Citizens, Court Reform
and Popular Self~-Government

When this epoch of world history is written, America’s greatest contribution may

turn out not to have been in science and technology, as we often suppose,

but in developing ways to make what Abraham Lincoln called “government of the people,
by the people and for the people” a living reality.

This is not accomplished simply by declaring universal suffrage and handing every
adult citizen a ballot on election day, and recent efforts to establish democratic
institutions in new African nations confirm this. Real popular government

means widespread citizen participation based on broad public understanding,
Viewed from this standpoint, the American Judicature Society’s citizens’
conferences on court modernization and the follow-up organizations are

making a significant contribution to the success of popular self-government.

They are helping the people to improve the important third branch of government
which serves as a balance wheel for the other two and without which true popular
government cannot exist. They are also providing the means for the citizenry

to acquire an understanding upon which healthy citizen participation

in government must be based—interest and participation which will not stop with
judicial affairs but will carry over into other departments of local, state

and national government.

There are two possible functions for a citizens’ follow-up organization: one, an
educational one to make the populace more aware of the judicial system and its
problems and of their responsibility to help improve it; and, the other, the

actual lobbying of specific reform measures through to enactment or adoption.
The Internal Revenue Service has ruled that the exempt status of an educational
organization was not affected by its non-partisan study, research and assembly

of materials in connection with court reform and dissemination of such materials to
the public (Rev. Rul. 64-195, 1964-2 CB 138). In most states that is the

job most needing to be done. In a few instances, however, the citizens have found
themselves in the midst of a legislative battle where they wanted to make their influence
felt at once for or against pending legislation, and they have wisely

foregone tax exemptions and joined the fray. The decision as to which

course to take is one to be carefully considered in consultation with competent

tax counsel in the light of the job to be done and the considerable body of

revenue rulings and court decisions on tax exempt organizations.




Glenn R. Winters

The biggest package of judicial reform legis-
lation in 1967 or in any recent legislative year
was enacted during the lf:ccntlv dd]muned
session of the Idaho legislature. As reported
in our March issue it included bills establish-
ing a judicial council, creating the office of
admlmstmtl\ assistant to the courts, consoli-
dating judicial districts throughout the state
and appropriating funds for a new supreme
court building, plus resolutions submitting to
the voters constitutional amendments to pro-
vide for the filling of judicial vacancies by
nomination and appointment under a merit
plan and for a judicial procedure for discipline
and removal of judges. A bill for moderniza-
tion of the minor courts through a state-wide
two-level court system fell short by only five
legislative votes of a majority sufficient to pass
it over a gubernatorial veto.

What was behind this remarkable accom-
plishment? Many things, of course. There
were years of effort b\ the Idaho State Bar,
the excellent studies and drafts prepared dur-
ing the preceding year and a half by the
Idaho Legislative Council, and a Citizens’
Conference on Idaho Courts held in Boise in
June, 1966, which issued a consensus state-
ment endorsing the Legislative Council’s pro-
posals and recommending a comprehensive
court improvement program for the state. In
too many instances in the past, however, drafts
and recommendations have fallen on deaf ears
and come to nought. The biggest single reason
why this did not happen in Idaho was the
work of the Citizens’ Committee on Courts,
Inc., during the months between the citizens’
conference and the opening of the legislature.

The Citizens’ Committee on Courts, Inc.,
was a direct outgrowth of the Citizens’ Con-
ference on Idaho Courts. During the closing
discussion sessions of that conference, a steer-
ing committee was appointed to formulate
plans for continuing the work of the confer-
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Citizen Action—Key to Successful Judicial Reform

ence and carrying its message back to the
rest of the people of the state. The steering
committee met at lunch immediately after ad-
journment of the Conference and elected
T. M. Walrath of Orofino as its chairman and
Mrs. Donna Kay Soderlund, Boise, as secre-
tary. In succeeding weeks the Citizens” Com-
mittee on Courts, Inc., was established as a
non-profit corporation and plans were laid for
a ¢ ]T'!'Il')l(}l(‘“['l‘a]\(_“ }_}1()1’]1()“(“]&1 p]‘ngjl"un CeI1l-
tered around a series of follow-up conferences
throughout the state during the autumn
months.

One-day citizens’ conferences, patterned in
miniature after the initial state conference in
Boise, were held in Nampa on October 15,
Twin Falls on November 10, and in Idaho
IFalls and Pocatello both on December 10.
These were supplemented by many lecture
appearances before educational and civic
groups by representatives of the Citizens’
Committee on Courts, Inc., the Legislative
Council, the State Bar, and the judiciary,
along with widespread distribution of liter-
ature on judicial administration topics and
generous publicity given to the court reform
program by newspapers, radio and television
throughout the state. The Idaho Citizens’ Com-
mittee was the key to this outstanding judicial
reform record.

!1\ ("IT.’/I\S’ (ON!IRP\(“I? IN ]Uﬁ:

The Citizens’ Conference on Idaho Courts
was one of 10 citizens’ conferences held in
1966 in Tennessee, Georgia, Idaho, Minnesota,
North Dakota, Wyoming, Montana, Utah,
Washington and Alabama. In these, from 75
to 150 le&qu non-lawyer citizens of a state
participated in a three-day round of lectures
and discussions on the judicial system of their
state, its problems and possible solutions to
those problems based on the experience of
other states. The conferees in each instance

were sufficiently representative of the state’s
population, and influential in it, so that the
conference itself was an important force in
focusing popular attention on court improve-
ment programs. In all of these states, however,
as in Idaho, and in other states in which
citizens’ conferences had been held in prior
years, the impact of the initial conference was
multiplied many fold by the follow-up work
of a citizens™ action organization founded for
l'h'd.t ]_')III'I)O.‘C(T’.

GEORGIA

The Citizens™ Judicial Study Commission of
Georgia, Inc., was founded by a steering com-
mittee selected by the conferees at the Citi-
zens’ Conferences on Georgia’s Judicial System
in Atlanta in April, 1966. Julius A. McCurdy,
a savings and loan executive of Decatur, Geor-
gia, was chosen as its chairman, The Commis-
sion’s first undertaking was to procure the
drafting of a proposed judicial article em-
bodying the conference recommendations.
The Commission was able to get a modest
foundation grant in support of the drafting
project, which was conducted with the help
of a liaison committee of the State Bar of
Georgia. The draft was presented at a second
convocation of the Citizens’ Conference, at-
tended by a majority of the original conferees,
on December 2, in conjunction with the mid-
year meeting of the State Bar of Georgia, at
which the draft was approved and a promo-
tional program authorized to acquaint the
bar and the citizenry as a whole with its
features. William P. Corley of Atlanta was
engaged as public relations counsel to assist
in that endeavor.

f!\\]SSH‘

Citizens for Court Modernization, Inc., is
the name of the organization established at a
meeting in Nashville, Tennessee, on June 24

and 25, 1966, of the steering committee that
was selected by the members of the Tennessee
Conference to Improve the Administration of
Justice. Herbert L. Shulman, Elizabethton,
Tennessee, a business executive, was elected
its president. Louis Williams, Chattanooga,
Dr. Horace W. Williams, Nashville, and J. L.
Boren, Sr., Mempbhis, are vice-presidents; Dr.
William R. Bell, Jackson, is secretary and Vir-
gil H. Moore, ]Jr., Columbia, is treasurer.
Four standing committees were created:
budget and finance, headed by Thomas P.
Kennedy, Jr., Nashville; membership, Mr.
C. B. Huggins, Jr., Murfreesboro; information,
Dr. Hollis A. Moore, Jr., Nashville; and liaison,
Turner O. Lashlee, Humboldt. The informa-
tion committee met in Nashville on August 16,
and a one-day follow-up conference was held
under the direction of Dean Ella V. Ross of
the East Tennessee State University, Johnson
City, in October, Because of the unusually
difficult procedure of amending the Tennessee
constitution, initial efforts are being directed
toward the calling of a limited constitutional
convention to act on these and other matters.

WASHINGTON

The Citizens’ Conference on Washington
Courts, at its concluding session on November
12, authorized and directed Robert W. Gra-
ham, conference chairman, to designate from
the conference membership a small organiz-
ing committee to proceed with establishment
nf a follow-up organization. This group has
met three times, December 29, January 24 and
May 10. A new corporation entitled Citizens’
Committee on Washington Courts has been
established. In order to leave it free to work
for enactment of specific legislation, tax ex-
empt status will not be sought. Mr. Norman
Allen, a Seattle business executive, was chosen
first as temporary chairman and later as per-
manent chairman. Miss Maryan Reynolds is
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secretary, Anthony Eyring treasurer and Ir-
vine Rabel finance chairman. Publicity and
program chairman were to be selected later.

Members of the organizing committee rep-
resented the Citizens’ Conference in legisla-
tive hearings and in other ways during the
1967 session of the Washington legislature.
The legislature passed a joint resolution sub-
mitting to the voters a proposal for an inter-
mediate court of appeals, one of the major
conference recommendations. The legislature
also submitted a proposed amendment to
make it possible for all supreme court judges
to receive the same compensation without
regard to their terms of office; it appropriated
funds to enlarge the staff of the state court
administrator and to provide a staft for the
judicial council; and it enacted salary in-
creases for superior court judges.

MONTANA

The Montana Citizens for Court Improve-
ment is an association organized at the con-
clusion of the Montana citizens” conference
on October 1, 1966. Claude R. Erickson, Liv-
ingston, a banker, is its chairman. In the 1967
legislative session, the group was successful in
procuring enactment of badly-needed legis-
lation improving the provisions for retirement
of judges. Measures for judicial selection and
minor court reform were introduced but did
not pass. The committee is now laying plans
for a state-wide promotional program to be
initiated at a state meeting next January and
to be conducted during the spring, summer
and fall of 1968. Present tentative plans in-
clude a series of one-day regional conferences
like those held in Idaho last fall.

ALABAMA

Walter W. Kennedy, bank executive of
Montgomery, Alabama, is chairman of the ex-
ecutive committee which was organized at
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the conclusion of the Citizens” Conference on
Alabama State Courts in December. Papers
have been filed for its incorporation as a non-
profit educational corporation, and it is sup-
porting a liaison committee which has been
drafting a series of legislative bills and resolu-
tions embodying the substance of the recom-
mendations of the conference consensus for
introduction in the legislative session which
was to convene 'E'I'I ]l'll'l(‘.‘-.

MINNESOTA

A Steering and Study Committee was estab-
lished following the Minnesota Citizens” Con-
ference on Courts. Mr. Lawrence O’Shaugh-
nessy, St. Paul, was temporary chairman and
presided at a preliminary meeting on Decem-
ber 27 and a full meeting on January 20 at
which a slate of officers was elected consisting
of Gerald T. Mullin, chairman, Robert Goms-
rud. vice chairman, Mrs. Darrell R. Yates,
secretary and Mrs. Loring M. Staples, Jr.,
treasurer. Bills covering most of the confer-
ence recommendations failed to pass in 1967,
but Governor Harold Levander is pm(:ovding
to establish judicial nominating commissions
on a voluntary basis. At the January meeting
drafts of legislation to effectuate conference
recommendations were reviewed, some for in-
troduction in 1967 and some in future sessions.

(_ TAH

The steering committee arising out of the
November Citizens’ Conference on Utah
Courts met on January 24 and laid long range
plans for permanent organization and program
of the Utah Citizens’ Organization for Judi-
cial Improvement and immediate plans for
support of bills then pending in the legisla-
ture. Mrs. N. A. Talvitie, Salt Lake City, is sec-
retary. Bills for a court administrator and for
the filling of judicial vacancies under a merit
plan were enacted in the 1967 legislature.

WYOMING

A steering committee selected by the con-
ferees of the Citizens’ Conference on Wyom-
ing Courts operating under the guidance of
W. Hume Everett, conference co-chairman,
and Mrs Jean McClintock, Cheyenne, as secre-
tary, was able to procure approval by the
voters of the minor courts amendment at the
November 1966 election, following which the
1967 legislature appropriated $10,000 for the
drafting of a minor courts statute for introduc-
tion and enactment in 1969.

NORTH DAKOTA

The one-day citizens’ conference held in
Minot, North Dakota, on September 17, 1966,
was itself a follow-up to the prior Citizens’
Conference on Judicial Selection and Tenure
held in Bismarck in Oectober, 1964. It was
scheduled for the purpose of stimulating pub-
lic interest in the judicial amendment that was
to be voted on in November. The amendment
was defeated by a very narrow margin. The
1967 legislature thereupon approved submis-
sion in the next election of an improved
amendment including both merit selection and
tenure and judicial procedures for discipline
and removal of judges. Murray Baldwin of
Fargo was chairman of the citizens’ organiza-
tion that conducted the 1966 campaign and
will continue the campaign for adoption of
the new version in 1968.

We have here undertaken to portray in
some detail the organization and work of the
citizens” groups organized after the ten 1966
conferences. The last mentioned one, how-
ever, was in fact a follow-up from 1964, and if
space pcrmilt(‘d we could go on at consider-
able length with reports from practically all
of the 29 states in which state citizens’ con-
ferences have been held since 1960. Seven

more of these are deserving, for various rea-
sons, of mention here.

CONSTITUTIONAL MODERNIZATION

In two of the states, Pennsylvania and Flor-
ida, the movement for judicial reform has be-
come a part of a larger effort to modernize the
entire state constitution. Pennsylvania’s “Proj-
ect Constitution™ was initiated in 1961 during
the tenure of William A. Schnader as presi-
dent of the Pennsylvania Bar Association. That
Association (1)—.\'1}(}11501‘0(1 the Citizens” Confer-
ence on Modernization of the Pennsylvania
Judicial System in January, 1964, and it was
that conference that sparked the founding of
a nonprofit citizens’ organization, A Modern
Constitution for Pennyslvania, Inc., dedicated
not only to judicial reform but to complete
constitutional revision. Richard C. Bond of
Philadelphia is its chairman, and, unlike most
of the organizations thus far mentioned, it has
been fortunate in being able to engage the re-
sources of a full time executive director, Rob-
ert Sidman of Philadelphia. Some years ago a
decision was made to divide the total constitu-
tional revision project into 12 separate submis-
sions. Up to May, 1967, three of these had
been approved by the voters and had taken
effect. On May 16 six more were adopted and
the voters approved a limited constitutional
convention to deal with the remaining topics,
one of which is the judicial article. The suc-
cessful campaign for the May 16 election was
managed by a separate committee known as
the “Committee for Nine Yes Votes” headed
by former Governors William W. Scranton
and George M. Leader and Executive Direc-
tor John B. Davis. The convention will meet
on December 1, and the possibility is real that
the modernization of the Pennsylvania consti-
tution, including its judicial article, will be an
accomplished fact when the convention’s pro-
posals finally go to the voters on April 23, 1968.
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The Citizens” Committee on Florida’s Judi-
cial System originated in the Citizens’ Confer-
ence on Florida’s Judicial System held in Jack-
sonville in December, 1964, and it came into
being in a dramatic way.

The Conference was drawing to a close, and
the conferees were in their final discussion ses-
sion, talking about possible action programs to
implement the recommendations they were
about to make in their consensus statement,
Then one of the conferees spoke up.

“How do we know that these things ever
will be done?” he asked. “It’s easy to sit here
and say they should be done, but they won't
be done unless somebody takes the responsi-
bility for following through. I don’t think we
should leave this hotel until we know that
somebody has been designated for that pur-
pose and has agreed to take it.”

There was enthusiastic agreement around
the table, and the upshot was that the group
selected two of its members, including the
man who had first spoken, to go down the hall
to the other discussion groups and invite them
to select two of their members to form a steer-
ing committee to arrange for a follow-up pro-
gram. They all did so, the steering committee
met immediately after adjournment the fol-
lowing morning and the Citizens” Committee
on Florida’s Judicial System was on its way.
Under the chairmanship of Dr. Jere W. Annis
of Lakeland, a practicing physician, the Com-
mittee has carried on an active program in
support of judicial improvements, and made
its influence felt in the drafting of the judicial
article of the draft constitution produced last
year by the Constitutional Revision Commis-
sion. In January, 1966, the Citizens’ Commit-
tee held a one-day follow-up conference in
Tampa.

OKLAHOMA

Two citizens” organizations have carried the

banner of judicial reform in Oklahoma since
the Modern Courts for Oklahoma Conference
in Norman in 1962. The Oklahoma Institute
for Justice, Inc., spearheaded the successful
drive for the Court on the Judiciary in 1965.
This past year, for technical reasons, a new
organization, Judicial Reform, Inc., was found-
ed to conduct the successful campaign for
signatures to an initiative petition for the
Sneed plan, a complete judicial article pat-
terned closely after the Model Judicial Article.
While the sufficiency of the signatures has
been in litigation the legislature has voted its
own plan as a rival to the Sneed plan, and
it was to go to the voters on July 11. In no
other state in recent history has judicial re-
form been as crucial an issue as it has been
in Oklahoma since the Oklahoma Conference,
and 1967 seems certain to be the payoff year.
ARKANSAS

The Arkansas Judicial Foundation, Inc.,
came into being after the 1965 Citizens” Ad-
visory Conference on the Arkansas Judicial
System. A Judicial Study Commission created
by the legislature two years before had pre-
sented its report and recommendations to the
Conference, which had approved and en-
dorsed them. The Foundation was first estab-
lished with the thought of preparing the way
for an initiative submission to the voters in
1966, but early in 1966 a determination was
made to aim for 1968 instead. The Founda-
tion, headed by Walter E. Hussman, a news-
paperman of Camden, in recent months has
been gathcring its resources for that effort next
year. Meanwhile, the Arkansas Constitutional
Revision Study Commission has voted to work
toward a constitutional convention.

MISSOURI

The Citizens’ Conference on Missouri
Courts, held in Jefferson City in October,

1965, within a few days of the twenty-fifth
anniversary of the adoption of the Missouri
Nonpartisan Court Plan, designated a steer-
ing committee headed by Robert M. White
III, Mexico, Missouri, also a newspaperman.
The first year after the conference was spent
working with the bar’s liaison committee in
drafting a judicial article to embody the con-
ference recommendations. For both sentimen-
tal and practical reasons, steps are now under
way to reactivate as a citizens™ action organi-
zation the Missouri Institute for the Adminis-
tration of Justice, Inc., which conducted the
successful initiative campaign for adoption of
the Nonpartisan Court Plan in 1940.

NEW YORK

The New York citizens’ organization, like
the M.ILA.J., also antedated the citizens’ con-
ference. In fact, the Committee for Modern
Courts, Ine., founded in the early 19507, was
co-sponsor of the 1964 New York conference.
It was largely responsible for the administra-
tive reorganization of New York courts in
1960, and is a leading influence in behalf of
merit selection of judges and other needed im-
provements in the constitutional convention
that is now in session. Another New York or-
ganization, the Citizens’ Union of the City of
New York, has been active for many years in
behalf of improvements in all departments of
government, including the judicial. Richard S.
Childs is chairman of its very active constitu-
tional revision committee.

HAWAII

This story would not be complete without
mention of the most recent citizens’ confer-
ence and its aftermath. The Hawaii Citizens’
Conference on the Administration of Justice,
held in January, 1967, produced a steering
committee which began work at once on the
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formation of a permanent citizens’ organiza-
tion. Meanwhile, however, a delegation from
the steering committee made formal presenta-
tion of the conference consensus to the Gov-
ernor and the legislature. Governor John A.
Burns, co-sponsor with Chief Justice William
A. Richardson of the conference, received the
presentation with thanks, and the legislature
took the unusual step of adopting a joint reso-
lution of thanks to the conference sponsors.

An account of citizen support for judicial
reform would not be complete without men-
tion of at least three other such organizations
of prior years. Without taking space to tell
their story again, we refer to the New Jersey
Committee for Constitutional Revision, head-
ed by Winston Paul, which paved the way for
the New Jersey constitutional revision of 1947
and 1948: the Iowa Voters Committee for
Judges and Courts, headed by Mason City
newspaper editor W. Earl Hall, which was
responsible for the Towa judicial selection vic-
tory of 1962; and the Illinois Committee for
Modern Courts, headed by James E. Ruther-
ford of Chicago, a retired insurance executive,
which conducted the campaign for voter ap-
proval of the Illinois judicial amendment of
1962.

The story of the 1966 Colorado Committee
for Non-Political Selection and Removal of
judges is told at length in a separate article in
this issue.

Additional citizens’ conferences are now
scheduled for the fall months of 1967, and still
more will follow in 1968. The number of citi-
zens' organizations working for court moderni-
zation will continue to rise. As the one common
co-sponsor of the conferences that gave them
all their start, the American Judicature Society
is serving as a medium of communication
through which they can be aware of the ex-
istence and work of the others and share ideas
and experiences with them.




List of Citizens’ Conferences

1. National Conference on Judicial Selection and
Court Administration, Chicago, Illinois, Novem-
ber 22-24, 1959.

| 55]

. State Conference on Judicial Selection and Court
Administration, Lincoln, Nebraska, June 9-11,

1960.

3. Ohio Conference on Judicial Selection, Columbus,
March 1-3, 1961.

4, Conference on Selection and Tenure of Wis-
consin Judges, Madison, May 17-19, 1962.

o

Modern Courts for Oklahoma Conference, Nor-
man, December 9-11, 1962.

6. Nevada Conference on Selection of Judges, Reno,
December 15, 1962,

. Second Ohio Conference on Selection and Tenure
of Judges, Columbus, March 22-23, 1963.

-1

8. Colorado Conference on Selection of Judges,
Boulder, November 15-16, 1963.

9, Citizens’ Conference on Modernization of the
Pennsylvania Judicial System, Philadelphia, Jan-
uary 9-11, 1964.

10. Louisiana Conference on Selection and Tenure
of Judges, New Orleans, January 23-25, 1964.

11. Texas Conference on ]udicia] Selection, Tenure
and Administration, Austin, April 16-18, 1964.

12. Indiana Conference on Judicial Selection, Tenure
and Administration, Indianapolis, May 7-8, 1964.

13. Citizens” Conference on New Mexico Courts, Al-

buquerque, June 11-13, 1964.

14. Citizens’ Conference on Modernization of the
Kansas Courts, Lawrence, September 24-26, 1964,

5. Citizens’ Conference on Judicial Selection and
Tenure, Bismarck, North Dakota, October 23,
1964.

16. Citizens’ Conference on the Courts, New York,
December 1-2, 1964,

17. Citizens” Conference on Florida’s Judicial System,
Jacksonville, December 3-5, 1964,

18. The Courts, the Public and the Law Explosion,
the 27th American Assembly, Arden House, Har-
riman, New York, April 29-30, and May 1, 1965,
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19.
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28.

29,

30.

31.

Citizens” Advisory Conference on the Arkansas
Judicial System, Hot Springs, September 23-24,
1965.

. Citizens’ Conference for Court Study, Pierre,

South Dakota, October 8-9, 1965.

21. Citizens” Conference on Missouri Courts, ]uf-

ferson City, October 20-22, 1965.

. Tennessee Conference to Improve the Admin-

istration of Justice, Nashville, April 14-16, 1966.

. Citizens” Conference on Georgia’s Judicial Sys-

tem, Atlanta, April 21-23, 1966.

. Citizens’ Advisory Conference on Idaho Courts,

Boise, June 2-4, 1966.

. Minnesota Citizens’ Conference on Courts, Minne-

apolis, September 8-10, 1966.

. North Dakota Follow-up Conference, Minot,

September 17, 1966.

. Citizens’ Conference on Wyoming Courts, Lara-

mie, September 22-24, 1966.

Citizens’ Conference on the Montana Judicial
System, Great Falls, September 29-30, 1966.

Citizens” Conference on Washington Courts, Seat-
tle, November 10-12, 1966.

Citizens” Conference on Utah Courts, Salt Lake
City, November 17-19, 1966.

Citizens” Conference on Alabama State Courts,
Montgomery, December 8-10, 1966.

. Citizens” Conference on the Administration of Jus-

tice, Honolulu, Hawaii, January 26-28, 1967.

. Mississippi Citizens” Conference on Courts, Jack-

son, Mississippi, Sept:’lnher 7-9, 1967.

. Citizens” Conference on Arizona Courts, Phoenix,

Arizona, October 26-28, 1967,

. Citizens” Conference on the Administration of Jus-

tice, Montpelier, Vermont, November 2-4, 1967.

. Citizens’ Conference on Administration of Justice

in West Virginia, Charleston, November 9-11,
1967.

Typical Citizens' Conference Program

Thursday
4:00 p.m. REGISTRATION

6:00 p.M. DINNER

Presiding: Leading lawyer or judge, e.g., state bar
president

Welcome: Governor, chief justice, or both
Address: [State] Courts and Judges Today, by a

leading lawyer, judge or law teacher.

8:00 r.M. Group Discussions—Finst Rounp

GROUP TEAM TOPIC ROOM
1 A (All groups and teams 000
2 B discuss the present situa- 000
3 C tion in light of the speech 000
4 D just delivered) 000

Friday
9:00 A.M. GENERAL ASSEMBLY
Presiding: Prominent lawyer, judge or layman

Addresses:

Court Organization and Administration
Courts of Limited and Special Jurisdiction
Judicial Compensation, Retirement, Discipline
and Removal
These addresses are delivered by leading
authorities brought in from other states.

10:30 am. CoOFFEE

10:45 aar.  Group DiscussioNns—SEconp Rounnp

GROUP TEAM TOPIC ROOM

1 A Court Organization and
Administration 000

2 B Courts of Limited and
Special Jurisdiction 000

3 C Judicial Compensation, Re-
tirement and Removal 000

4 D Judicial Selection and Ten-
ure 000

12:00 Noon LuUNCHEON
Presiding: Prominent lawyer, judge or layman

Address: Twenty-five Years under the Missouri
Plan, by a Missouri lawyer or judge

1:45 p.M. Group Discussions—THIRD Rounnp

GROUP TEAM TOPIC ROOM

1 D Judicial Selection and Ten-
ure 000

2 A Court Organization and
Administration 000

3 B Courts of Limited and
Special Jurisdiction 000

4 G Judicial Compensation, Re-
tirement and Removal 000

2:45 p.M. COFFEE

3:00 .M. Group Discussions—FourTtH Rounp

GROUP TEAM TOPIC ROOM

1 C Judicial Compensation, Re-
tirement and Removal 000

2 D Judicial Selection and Ten-
ure 000

3 A Court Organization and
Administration 000

4 B Courts of Limited and
Special Jurisdiction 000

4:00 .M. Groupr Discususions—F1rTa Rounp

GROUP TEAM TOPIC ROOM

1 B Courts of Limited and
Special Jurisdiction 000

2 (& Judicial Compensation, Re-
tirement and Removal 000

3 D Judicial Selection and Ten-
ure 000

4 A Court Organization and
Administration 000

5:00 .M. Free TiME
6:00 Py, DINNER
Presiding; Chairman of citizens’ conference

Address:  Justice is Everybody’s Business, by out-
side speaker

8:00 p.m.  Group Discussions—Finar Rounp

GROUP TEAM TOPIC ROOM
1 A Priorities for Improve- 000
2 B ment: All groups will 000
3 Q discuss simultaneously 000
4 D 000

Saturday
9:00 AM. GENERAL ASSEMBLY
Presiding: Prominent lawyer, judge or layman
Topic: Summary of discussions and approval of
consensus statement

11:00 a.m. Adjournment
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Questions and Answers about the American Judicature Society’s

Citizens’ Conferences on Court Modernization

More than a thousand leading citizens in
more than half of the states have attended
Citizens’ Conferences on Court Modernization
since the series began in 1959. More are being
planned in other states, and already some of
the earlier ones have had follow-up confer-
ences. Here are answers to questions that are
being asked about this important development
in the judicial reform movement in America.

Q. What is a court modernization confer-
ence? A. It is a meeting in which a group of
citizens, usually of one state, get together for
two or three days of lectures and discussions
on the administration of justice in their states,
its problems, and what may be done to solve
them. It usually concludes with adoption of a
consensus statement and establishment of a
citizen nrganizaticm to work toward carrying
out the recommendations of the consensus.

Q. In what states have they been, or will
they be held? A. The list of conferences al-
ready held, which appears on page 12, covers
well over half of the states, and planning is in
progress for conferences in most of the rest of
them.

Q. Under whose sponsorship are the con-
ferences held? A. Some have been a governor’s
conference, called by the governor of the state.
Others have been sponsored jointly by gover-
nor and chief justice. In these, and others like
them, the state bar association, law schools,
and other legal and judicial organizations have
cooperated, while in still other states these
organizations and others have been the actual
sponsors. The American Judicature Society has
partieipated as a co-sponsor or cooperating or-
ganization in all of the conferences, and the
National College of State Trial Judges is also
a co-sponsor this year.

Q. Who is invited to the conferences? A,
Citizens drawn from all geographic areas of
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the state and all segments of the population.

Q. How are they selected? A. An invitations
committee procures from various sources the
names of citizens known to have an interest in
civic affairs or governnwntal improvement or
who for other reasons might be expected to be
a useful member of such a conference. This
initial list is checked to be sure that it contains
adequate representatives of business, industry,
labor, agriculture, the professions, education,
religion, ethnic and minority groups, and any
population group of special importance in the
particular state. It is then screened down to
about 200 of the best names. Invitations to
these will produce a conference of 100 to 150
conferees.

Q. Where are the conferences held? A.
Most of them have been in a large hotel in a
centrally located city. Some have used law
school and university facilities; two have been
in churches. The requirements are facilities for
luncheons, dinner meetings and group assem-
blies, and several small conference rooms for
group discussions, plus housing accommoda-
tions for out-of-town conferees, speakers, and
panelists.

Q. What is the conference format? A. It
follows what has come to be known as the
Arden House format, from the American As-
sembly of Columbia University at Arden
House, Harriman, New York. This is a three-
day program wherein assemblies of the entire
conference addressed by leading authorities
are intermingled with discussion sessions in
which the conference is broken down into a
series of small simultaneous discussion groups.
For each conference topic there is a discussion
team consisting of a chairman chosen for his
skill as a discussion leader, a reporter to take
notes, the speaker who has lectured on the
topic, and another panelist from another state

brought in to give the conference the benefit
of the experience of his state, These teams
move from group to group until by the end of
the conference each team has led a discussion
of its topic by each group. The conference
ends with an assembly in which the conferees
adopt a consensus statement based on the re-
porters’ notes and make plans for follow-up
activities. An example of a typical conference
program appears on page 13.

Q. What are the conference topics? A. These
are selected by the local sponsors on the basis
of their appraisal of the local situation and
needs. Most often they have included court
organization, court administration, selection,
tenure, compensation, retirement, discipline
and removal of judges, and the minor courts.
Other topics sometimes used have included
court congestion and delay, civil and criminal
procedure and appellate court problems.

Q. Who are the speakers? A. There is al-
ways an introductory address by a leading
local lawyer or judge selected by the local
planning committee, explaining the fundamen-
tals of that state’s judicial system and pointing
up its problem areas. Outside speakers are
selected by the American Judicature Society
on the basis of their national reputation and
experience, and in the past have included such
men as Justices Tom C. Clark and William J.
Brennan, Jr. and Former Justice Charles E.
Whittaker of the United States Supreme Court,
Judge Sterry R. Waterman of the U.S. Court
of Appeals, U.S. District Judge Elmo B. Hun-
ter, Judge Robert H. Hall of the Georgia Court
of Appeals, Judge W. St. John Garwood, re-
tired justice of the Supreme Court of Texas,
Judge William H. Burnett of the Denver
County Court, John W. Freels, Illinois court
administrator, Herbert Brownell, president,
and Glenn R. Winters, executive director of
the American Judicature Society, and Gover-

nors Daniel J. Evans of Washington, Orval E.
Faubus of Arkansas, William L. Guy of North
Dakota, John A. Burns of Hawaii, and Rob-
ert E. Smylie of Idaho. In addition, from two
to four lawyers, judges or lay citizens from
other states attend each conference as panel-
ists to bring in additional outside experience to
enrich the discussion sessions,

Q. Who pays the travel expenses of these
speakers and panelists? A. Since 1962 these
have been paid by the American Judicature
Society out of a grant from the Kellogg Foun-
dation of Battle Creek, Michigan, received
through the National College of State Trial
Judges, a co-sponsor of the conferences. From
the fund also is supplied to each conferee a
book of reading materials on the conference
topics. The Society contributes staff services
for planning and arranging the conferences,
working with local committees in the states
involved.

Q. How are other conference costs paid? A.
Out-of-pocket expenditures for travel expenses
of speakers and panelists are usually approxi-
mately matched by local contributions for con-
ference luncheons and dinners and for mailing
and miscellaneous expenses. The largest single
item, the travel and hotel expenses of the con-
ferees, are paid by the conferees themselves.
Costs vary widely from state to state, but it
may be said that an average conference costs
about $10,000, half of which is represented by
the expenses and lost time of the conferees,
while the other half may be divided fairly
equally between travel expenses and local ex-
penses. Contributions toward the latter have
been made from bar association funds, gifts
of individual lawyers and citizens, law schools,
lay and governmental organizations and local
foundations.

Q. How can a conference of 100 lay people
significantly affect the judicial system of a
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state? A. In several ways. These people are
influential enough so that their personal influ-
ence will have substantial effect. Furthermore,
most of them are in positions of responsibility
in various groups. One may be a bishop of his
church, another the president of a labor union,
mayor of a city, or editor of a newspaper. Such
people can have great impact on the people of
their own constituency. The conferences usu-
ally get very good publicity and the addresses
of visiting speakers and the text of the con-
ference consensus are well publicized. Finally,
in most instances a follow-up organization is
established to carry the message of the confer-
ence to the rest of the state.

Q. How are the follow-up groups organ-
ized? A. The conferees in their discussion
groups or in some other way designate mem-
bers of a steering committee which usually
organizes a nonprofit corporation of which all
conferees are charter members and which oth-
ers are invited to join.

Q. What sort of follow-up activities have
been undertaken? A. They have conducted ad-
ditional state-wide and regional conferences;
they have arranged for lectures and distrib-
uted literature; they have arranged for the
drafting of statutes and constitutional amend-
ments; and they have campaigned for the en-
actment of legislation and approval by the
voters of constitutional amendments.

Q. How are these activities financed? A.
Locally, of course. If the organization decides
to limit itself to educational and promotional
efforts, it can qualify under Internal Revenue
Service rules so that contributions to it will be
deductible on the contributor’s federal income
tax return. If they wish to go to work at once
for enactment of specific legislative or consti-
tutional changes this cannot presently be done,
although legislation to permit it is pending in
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Congress. Just how to proceed in this regard
is a matter for local determination in light of
the existing situation and needs.

Q. Have actual judicial improvements been
accomplished as a result of citizens” confer-
ences? A. Yes indeed. Plans for merit selection
and tenure of judges were adopted in Ne-
braska in 1962 following the 1960 Nebraska
conference and in Colorado and Utah in 1966
following conferences in those states. Improved
machinery for discipline and removal of judges
has been adopted in Texas, Oklahoma, Flor-
ida, Nebraska, and Colorado, all conference
states. The Montana legislature enacted im-
provements in the judicial retirement system,
Idaho established the office of state court ad-
ministrator, New Mexico voters replaced the
justices of the peace with a new magistrate
court system, South Dakota voters approved
reorganization and simplification of the county
courts, and many lesser improvements recom-
mended by citizens’ conferences are accom-
plished facts. More and more of such accom-
plishments will be reported in future issues of
JupicaTure as the impact of more recent con-
ferences makes its way to the legislative halls
and the voting booths.

Q. How can we go about getting a citizens’
conference on court modernization in our state?
A. First, talk it over with some of your asso-
ciates and community leaders and find some
other people who agree with you that it would
be a good thing. Then discuss it with your
state bar president, or a member of the Ameri-
can Judicature Society’s board of directors in
your state. You may find that preliminary
planning for it is already under way. If not,
urge these people to communicate with the
American Judicature Society, 1155 East Sixtieth
Street, Chicago, Illinois 60637, or do so your-
self.

The Colorado Amendment Story

Alfred Heinicke

A proposal for a constitutional amendment
to give Colorado a merit selection plan for
judges of all courts of record plus a discipline
and removal law, similar to those plans en-
dorsed and advocated by the American Judi-
cature Society, was ratified by a 32,213 vote
majority of that state’s voters in the general
election last November. By trial and error we
developed a campaign strategy which may
prove to be of value to others who now may
be preparing to do the same thing,.

This campaign did not completely lack
precedent in Colorado, A campaign to rewrite
our judicial article from an organizational and
administrative standpoint had been success-
fully waged in 1962. We learned a basic lesson
from its effective use of the non-lawyer cam-
paign committee, Citizens Committee for
Modern Courts. This time we used a similar
organization incorporated by the bar’s com-
mittee of judicial selection and tenure called
“Committee for Non-Political Selection and
Removal of Judges, Inc.” organized in January
before the campaign started. Like the 1962
group it was headed up by prominent lay-
men, a retired college president as chairman
and a major university chancellor and news-
paper editor sharing roles as co-chairman.
However, the real work of the campaign was
directed by an executive committee composed
mustly of la\\fyers and some trustees of the
committee,

CAMPAIGN ORGANIZATION

Our campaign organization was broken
down further into special committees to carry
out special functions such as finances, public
relations, petitions, block canvass, a women’s
division and a speaker’s bureau. The head-
quarters, housed in offices loaned by a bank
and equipped by furniture and machinery
both loaned and rented, was headed by a
retired businessman as executive secretary and

a small staff costing a total of $14,000 for sal-
aries. Public relations were handled by a
hired professional firm costing $5,000, and for
a time we used the services of a hired fund
raiser at a cost of $2,000. However, due to
difficulties in getting a finance chairman, a
formal drive was abandoned, and the work
of getting money was eventually undertaken
by the committee as will be described in more
detail later.

Though the organization for the campaign
was basically similar to the one used in 1962,
the work to be accomplished was quite differ-
ent, In 1962 an amendment was being sold to
the voters that had been devised after some
three years of hearings by a legislative com-
mittee with the prestigious name of the Com-
mittee on Administration of Justice of the
Colorado Legislative Council. Following this
the amendment was proposed to the people by
a recognized authoritative source, the legis-
lature.

This was not true in 1966. The legislature
had refused to submit the 1966 proposition to
the people, and therefore it became necessary
to wage two campaigns, the first to get enough
petition signers to place it on the November
ballot, and the second to get it adopted. The
first we found to be difficult because of apathy
and a general unwillingness to be committed.

Only the most dedicated people outside of
the headquarters had faith that the effort
would succeed. Partisan election of the judi-
ciary was so firmly established that it had even
been carried over into the new 1962 judicial
article. The issue was so politically explosive
that it might have endangered the new article
to have attempted a change then.

However, we had some things happen after-
wards that had an impact upon the voters’
thinking. The first one occurred as far back
as November, 1963, when the Colorado Con-
ference on Selection of Judges was held in
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Boulder under the co-sponsorship of the
American Judicature Society and the Joint
Committee for the Effective Administration
of Justice. This group of leading citizens
adopted a consensus statement strongly en-
dorsing non-political judicial selection, and it
supplied citizen leadership for the subsequent
campaign. Following this the voters of Denver
approved an amendment to the charter of the
city and county to provide for merit selection
of its county court judges. This was accom-
plished in 1964 and accounts for the fact that
the 1966 amendment expressly exempts Den-
ver’s county judges. This working model of a
merit plan already established in our midst
greatly helped to demonstrate the thing we
were asking the voters to approve. Meanwhile,
Governor John A. Love helped in the same
way by voluntarily establishing by executive
order a nominating commission similar to that
of the proposed me

INITIATIVE PR()VISIO\‘;

When the ]egislature tailed to approve our
amendment, we decided to proceed under the
initiative provisions of Colorado law. We only
needed about 47,000 signatures, which might
not sound like very much to those in more
heavily populated states or with stricter re-
quirements, but nevertheless the petition cam-
paign proved to be quite difficult.

Our first plan was to get the necessary sig-
natures by having the lawyers circulate the
petitions throughout the state. To accomplish
this we sent 3,000 petitions to the lawyer
chairman of each judicial district and then
we mailed 2,600 petitions to every member
of the Colorado Bar Association. This was
done toward the first of the campaign in
March, but this approach did not yield the re-
sults we had hoped. The petitions were not
circulated as energetically as they might have
been and so we had to work out plans for an-
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other method of operation.

We decided to concentrate the drive in
Denver, the largest lwpnlutinn center in the
state. We turned to the usual source of getting
things like this done—women. The League of
Women Voters accepted the campaign as a
project, and the metropolitan leader of our
women’s campaign group effectively organ-
ized teams of women. To these were addul
in the last days of the campaign, employees
of banks and law firms loaned to help put us
over the top.

SOLICITING SIGNA TURES

These people went to ‘work soliciting sig-
natures in shopping centers, bank and Inn]d—
ing lobbies and even busy street corners. They
hnmd that they were most effective where the
trafic count was high and when the circula-
tors approached the prospects with a request
to sign rather than wait for the latter to come
to them.

In the end, we met our July 8 deadline by
fi]ing 71,476 signatures. The excess of approx-
imately 25,000 names more than exceeded
our loss estimates for invalid signatures. About
80 per cent of the signatures were twrned in
from the Denver metropolitan area, and law-
yers, lawyers” wives and secretaries accounted
for a substantial part of the signatures. Al-
though for purely mechanical reasons we got
most of the petition signatures in the Denver
area, it should be pointed out that in the final
vote the amendment carried both in the metro-
pulil‘an area and outstate.

The proposition was designated Amend-
ment No. 3 and was submitted with four other
amendments, and two referred laws dealing
with daylight saving time and capital punish-
ment. Ours received a ]arg(‘r total vote than
any other question.

The two most potent ingredients of the
campaign were concentrated advertising and

ALFRED HEINICKE is a member of the
Colorado Springs bar and president
of the Colorado Bar Association.

local committees. The speakers’ bureau was
also of immense help, and the use of speakers’
kits aided in maintaining a uniformity of pres-
entation, Hundreds of speeches were made
throughout the state by leading lawyers and
members of tho Lm&nc of \\ omen Voters

i’( Bl !( IT Y

Ev m\tlung_, done during lhe camp.ugn was
geared toward getting a maximum of pub-
licity value out of each activity. This was
’mwmphshcd notwithstanding the fact that a
majority of the press, including one of the two
leading newspapers in the state, opposed the
amendment. But our stories got printcd.

Every time a local committee was organized
or had a luncheon it was publicized regard-
less of the number attending. Some local
groups even got publicity when they ap-
pointed officers and committee members of
various subcommittees. Publicity was given
resolutions of organizations which endorsed
the amendment. Whenever a rcprescntative
of the speakers’ bureau was assigned to an
engagement, a report of this was sent to public
relations to permit full exploitation for news
value.

Of course, heavy reliance was placed on
the standard means of public communication,
paid advertisements in news media like TV,
radio and newspapers, costing a total of
$26,000. Brochures, bumper stickers and hand-
bills (including the expense of their distribution
house to house in metropolitan districts) cost
an additional $17,000. However, every pos-
sible opportunity was seized to use free serv-
ices. Letters to the editors, radio phone-in
programs, public service time on TV and ra-
dio, donated appearances on TV panel shows,
and the like, were fully exploited. Guest edi-
torials and editorial kits for editors proved
helpful notwithstanding the lack of some
newspaper support.

Trying to maintain good public relations
during the entire campaign was difficult due
to lack of interest or emotional appeal and
the people’s difficulty in understanding the
amendment.

A public opinion poll study early in the cam-
paign gave us vital information for beaming
our advertising properly to the public. Total
poll expense was $2,500 but it was well worth
it.

The theme was kept simple in all advertis-
ing: “Keep our judges out of politics.” The
amendment was referred to as the “non-po-
litical courts amendment” and the committee
as the “Committee for Non-Political Courts.”
References to such words as “commissions,”
“governor,” and “appointment,” were avoided
since they are words the opposition could
have jumped on and exploited. Emphasis was
placed on terms such as “selection,” “vote on
their merit,” etc. Controversy and controver-
sial issues were avoided, although perhaps
contributing to public apathy, because this
deprived the opposition of a forum, More-
over, the committee did not have the funds
to spare for getting involved in a costly spar-
ring contest with the opposition over some
one or two confusing issues.

AI)! ANCE PLANNING

P]anuw and produc tlon of .ulw] lmug was
done wcll in advance to avoid last minute
overload and the inevitable crises which al-
ways come at the busiest moments. We an-
ticipated the opposition would strike their
hardest on the last week-end before election
(which they did), and our advertising pro-
gram was scheduled for a gradual build-up
to reach the peak of its crescendo over the
last week-end flurry of activity.

Prorating of advertising costs among all
media as cash became available was avoided.
It was the policy of public relations counsel
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and the executive secretary to pay the total
amount budgeted for a single medium, such
as billboards and TV. This meant we might
be fully committed at any one time on one or
two media and be completely without cover-
age on other media. This furnished the fund
raisers with a p(*rsuasivc argument to get more
money to buy advertising in the remaining
media.

Nearly half of our total budget was spent
on advertising, and four-fifths of this was spent
during the last week. Here is a recapitulation
of the last weeks™ advertising program: Six to
seven letters to the editor were published
during the week, and on Thursday every
weekly newspaper in the state ran 24-column-
inch ads. On Sunday, large ads were run in
the state’s two largest newspapers, two letters
to the editor appeared, one news story on our
poll was carried showing a favorable predic-
tion and one fifteen minute TV panel show
was run. Monday the same large sized ads
were run in the two major papers together
with a thirty-column-inch ad in both of them
listing names of 280 state-wide sponsors, and
another fifteen minute TV panel show was
aired.

LOCAL CITIZENS COMMITTEE

Aside from the publicity program, the local
citizens’ committees were a most effective
device. Efforts to organize these by corre-
spondence during the petition drive failed for
the most part, and therefore the executive
secretary personally went about the state to
assist in setting them up. This was accom-
plished at luncheon meetings arranged by
local lawyers, to which key community lead-
ers were invited,

Although organizations’ endorsements were
difficult to get, they were valuable as an en-
treé to distribute petitions and brochures, to
solicit money, to get the use of the name for

influencing other similar groups, and to pro-
vide useful news items. Though neither politi-
cal party endorsed the amendment, partisan
people who favored the amendment worked
within their respective organizations distrib-
uting brochures and bumper stickers, identify-
ing opposition and lining up support at party
gatherings.

FUND RAISING

Fund raising, as usual, was a never ending
task. It was started off by letters sent mem-
bers of the Colorado Bar Association after a
committee had appraised the probable contri-
bution ability of each member. Several letters
were sent, some to follow-up previous ones
and nudge the lawyers along and others asking
for further support. All were written in a
light vein calling upon the team spirit, and
they were informative about the needs of the
campaign,

The business and industry fund campaign
was stymied with the problem of getting a
leader. Finally a banker undertook the task,
and together with the executive secretary they
conducted a fairly successful campaign. The
way it worked was this. A meeting was held
with members of law firms, and lists of the
business firms represented by the lawyers
were examined. From these lists likely pros-
pects were selected and assigned to the law-
yers for solicitation. The chairman wrote the
prospects first, following which the lawyers
made their personal solicitation. In many
cases the prospect mailed a check in response
to the letter before the solicitor called. A
few law firms were reluctant to participate,
while others did and with good results. Out
of a total of 350 business firms asked, about
100 contributed. Many businesses were de-
terred by the non-deductibility of the contri-
bution under income tax law, and many com-
plained of excessive solicitation since the
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United Way was conducting a concurrent
campaign. However, the campaign demon-
strated, among other things, that while de-
ductibility of contributions is important, it is
not absolutely essential, and they can be ob-
tained without it.

Finances for the entire program came, there-
fore, from the following sources, in rounded
figures: 15 per cent from business and indus-
try, 35 per cent from lawyers and 50 per cent
from bar organizations. We fell short of our
originally pianucd receipts by about $20,500,
but by careful budgeting we were able to con-
duct a comprehensive action program, and all
the bills were paid at the end.

IDEAS 1(‘)1{ !l 751 b !{l (,A IH’AI(;\S

This completes a twnezal description of
what was done. Now ]et us look at some of
the other good ideas that emerged as we went
along but which we were not able to carry out
due to lack of either funds or time.

We might have arranged for business firms
to distribute brochures to their employees,
and literature might have been put out at all
major political rallies. More mailings could
have been made to groups such as members of
endorsing organizations, occupants, unaffili-
ated voters, and a weekly newsletter could
have been sent local committee chairman. We
might have used cartop signs, handed out
marked sample ballots, and reached more
people through business firms’ house organs
and telephone committees. These would have
been inexpensive additions to our advertising
program.

Instead of spending time on activities of
questionable value, like booths at bar associa-
tion and medical society conventions, we
might have gained more by distributing hand-
bills at public events such as football games,
conventions or even just standing on busy
street corners. Brochures could have been
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placed in doctors’ and dentists’ offices, and
block canvasses should have been organized
for distribution of literature house to house.
Time should have been allowed for more trips
out into the state to meet with local commit-
tees and to organize more.

If we had it to do over again, we would re-
cruit our sponsors and endorsers earlier as well
as our key non-lawyer citizens for the local
committees. An early personal call on news-
paper editors might have helped tilt more
newspaper support our way. Last, but not
least, a longer and heavier advertising buildup
before election would have been wiser be-
cause, although we did win, it might have
provided us with a wider margin for safety. But
that would have taken more money than we
had, and so we had to make do with what we
had.

Some of our campaign material is pictured
with this article. Readers may wish to have
some of it for gnidance in planning their cam-
paign. The American Judicature Society has
samples of it for distribution, and will send
them on request.

How to Win Campaigm

William H. Wilcox and James J. O’ Brien

Today, volunteer citizen campaigns for or
against referenda issues sometimes fall hope-
lessly behind schedule. The reasons are: (1)
too ambitious a program, (2) inadequate plan-
ning, and (3) too little manpower. This article
cannot provide manpower, though it does sug-
gest when to get started recruiting a volunteer
force in time to use it most effectively.

The suggestions contained here should be
most helpful in keeping the campaign activi-
ties within a realistic limit and timing them
so that each will occur early enough to permit
the succeeding activities to be completed by
election day.

Nearly everyone connected with a referen-
dum campaign has seen important activities
completed, like drafting a sample speech for
the speaker’s bureau, well after the time they
were most needed. This article should lep
prevent that, too.

We have attempted to adapt to referenda
campaigns a modern planning and manage-
ment technique known as the critical path
method. This technique was first developed in
the years 1956 to 1958 by a group of research-
ers at the E. I. du Pont de Nemours Company.
The critical path method is being used increas-
ingly for construction and engineering proj-
ects and was recently employed to help de-
velop, on an accelerated basis, a capital pro-
gram for Philadelphia’s board of education.
This method of scheduling a network of com-
plex and interrelated activities will be applied
to an increasing range of planning problems
in the years ahead.

THE BASIS OF IHL (“RII!CAL
PATH METHOD

The basis of the CPM technique is the arrow

This article appeared in the May, 1967, issue of the National
Civic Review, Volume LVI, Number Five, and is reprinted
here with the permission of the National Municipal League, pub-
lishers of the Review.

diagram, which starts at the beginning and is
constructed independent of the desired goals.
For instance, if we are going to purc]lase a
car, there are three things we must do. First,
we must decide what car we are going to pur-
chase. Secondly, we negotiate for the new car
and, finally, we actually purchase the car. In
arrow diagrams, these steps are represented in
the following fashion:

Select new Purchase
car model Negotiate new car
— T R

These arrows represent logical sequence
and say that we cannot start on the activity
represented by the arrow until the preceding
arrow has been completed. For instance, we
cannot negotiate with a dealer until we have
selected the car which we hope to purchase.
Also, we cannot purchase the car until we have
negotiated a deal. Expanding the example, let
us define more of the steps involved in the car
purchase. The specific will, of course, depend
upon the purchaser’s individual situation. Un-
der “selection of car model,” these might be:

(1) Decision that purchase is necessary (eco-
nomic study and/or wife’s assent, whichever is ap-

plicable);

(2) Decision on type and make based upon re-
search or past experience;

(3) Decision whether to purchase a new or
used car;

(4) Spruce up old car prior to negotiations.

Under “negotiations,” we might include:
(5) Obtain list of applicable dealers;
(6) Visit dealers and discuss price;

(7) Select one dealer based upon price and
reputation;

(8) Agree on final deal.




WILLIAM H. WILCOX is executive director of the Greater Philadelphia Movement
and has observed at close hand the conduct of several referenda
campaigns in Philadelphia over the last decade.

The steps to “purchase car” might include:
(9) Borrow money;
(10) Transfer insurance;

(11) Pick up car.

In preparing our arrow diagram (below)
with eleven steps rather than three, we see that
relationships are identified across the original
three activities.

Thus, we see that an operation can be
planned in any degree of detail desired, the
detail being directly proportional to the num-
ber of activities defined. Networks with sev-
eral thousand activities are not unusual, and
in such cases an electronic computer must be

CPM IN A CIVIC PROGRAM

The following analysis and accompanying
network diagram (see page 26) are the first
application of these techniques to a civic pro-
gram known to the authors.! Now that the ap-
plication of network scheduling to election
campaigns has been discovered, we predict
early use of the method on a rather sophisti-
cated plane for campaign planning for both
issues and candidates at local. state and na-
tional levels of government.

The network diagram is shown on a time
scale of weeks. Since some network sequences
of activities take less time to complete than
others, these have time “slack” or “give” in
their scheduling. This amount of "give” or
elasticity is represented by the waving lines

Decide on Obtain
type of car dealer
list

e
Decision to | Spruce up| Visit
buy car old car dealers

Select Final Borrow Pick up
dealer deal money car

—» —» >

Decide on
new or
used car

> —> >

Transfer
insurance

used to calculate the values and find the path
of activities requiring the most time, i.e., the
critical path. A computer was not used in the
network analyzed in this article.

1. The authors report that the Critical Path Method was used
to plan and conduct a civic campaign in Philadelphia early this
year for (1) a limited constitutional convention, (2) eight con-
stitutional amendments, (3) a school charter amendment apd
(4) a stadium bond issue, all eleven times passed.
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connecting the solid lines of activities.

The critical path diagram was based on data
developed from observing two referenda cam-
paigns in Philadelphia, one in 1965 for the
adoption of a school home rule charter sup-
plement and a 1966 campaign for a school
bond issue.

Several conclusions are indicated:

1. The critical path (shown as a heavy
dashed line) in the campaign, i.e., the path

JAMES ]. O’BRIEN is an engineer with Meridian Engineering, Inc. (Philadelphia). An
expert in the critical path method, he is author of CPM in Construction Management,

requiring the most time to complete, involves
the following sequence of activities: (@) re-
cruit chairman; (b) recruit citizens commit-
tee; (c¢) raise funds; (d) print basic literature;
and (e) distribute basic literature.

2. The next longest path is: (a) recruit
chairman; (b) recruit cabinet; (¢) recruit vol-
unteers; (d) select speaker’s bureau; (e) train
speakers’ bureau; and (f) operate speakers’
bureau.

3. A financial “constraint” (represented by
the lighted dashed line) must be solved, i.e.,
funds must be raised, before the following ac-
tivities can occur: (a) print basic literature;
(b) print sample ballots; (¢) write TV scripts;
(d) write radio scripts; (e) print election day
tags; and (f) preview newspaper ad proofs.

4. A campaign chairman should be recruit-
ed almost a hundred working days before elec-
tion if the campaign is to operate at maximum
efficiency.

Item 4 presents something of a problem in
those situations where the question is not
placed on the ballot until less than 97 working
days before election. In these cases, it will be
necessary to raise funds and distribute the
basic literature over a shorter period of time
than that suggested by the accompanying net-
work schedule. It might even be wise, as a
precaution on important issues, to recruit the
citizens committee and begin some of the ini-
tial activities even before it is certain that the
question will be placed on the ballot.

The following “campaign check list” will aid
planners in meeting required deadlines. You
will do a better job, however, if you sketch
your own schedule to meet local conditions.
Even if it is not a “perfect” job in the techni-
cal sense, when it is finished you will have a
well planned campaign and fewer “bottle-
necks” will show up during the campaign.

Minimum Working
Days Before Days
Election to to
Start Complete Activity

97 Recruit chairman

92 Recruit citizen's committee

92 Recruit cabinet (a small
planning group)

82 Raise funds

66 Organize neighborhood com-
mittees

66 Recruit volunteers

66 Plan election day complaint
center

66 Develop election day tags

66 Plan basic literature

66 Recruit election day workers

Select speakers’ bureau

49 Design sample ballot

49 Agree on general radio plan

49 Draft sample speeches

]
(==}

Pay bills
Print basic literature

Train speakers’ bureau

[T L |

Reproduce sample speeches

e
=]

Operate speakers’ bureau

1o
=

Distribute basic literature

%]
o

Coordinate with neighbor-
hood committees

Write and plan TV scripts

Write radio scripts

Tape TV spots

Tape radio spots

Print sample ballots

Print election day tags

S e Ot

Run radio spots
Run TV spots

15, e

Establish election day com-
plaint center

Distribute election day tags

Distribute sample ballots

Preview newspaper ad proof

Run newspaper ads
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Selected Writings of Arthur T. Vanderbilt. Ed-
ited by Faxnie J. KLeiNv and Joer S. LEk.
Dobbs Ferry, New York: Oceana Publica-
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“these five—counselling, advocacy, improving
his profession, the courts and the law, leader-
ship in molding public opinion and the un-
selfish holding of public office—are the essen-
tial functions of the great lawyer.” It is inter-
esting to note that Vanderbilt himself was able
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There are some men who are so completely
and unselfishly devoted to a cause which they
are convinced is in the public interest that
they are indifferent whether or not their names
will be remembered when final success has
been achieved. For them it is the cause that is
all-important and not the man who fought so
gallantly to achieve it. This is true in particu-
lar of Arthur Vanderbilt who probably did
more to reform American law than any other
man, with the possible exception of Dean Ros-
coe Pound, during the present century. We,
therefore, owe a debt of gratitude to the au-
thors of these books who have prepared a
permanent record of the main features of Van-
derbilt’s work., Mrs. Klein studied under Van-
derbilt when he was a professor of law at New
York University, and she is now the assistant
director of the Institute of Judicial Adminis-
tration which he was instrumental in founding.
Mr. Lee, a graduate of the New York Univer-

to perform these five functions but there must
be very few other men who have ever been
able to do so. The advice which he gives to
the advocate is also sound, but here again it is
doubtful how many lawyers are able to meet
all his requirements. They are: (1) capacity for
grasping all the facts of the cases; (2) thorough
understanding of the relevant principles of
law; (3) knowledge of human nature in all its
manifestations; (4) a comprehension of eco-
nomic, political and social environment; (5)
the ability to reason; (6) the art of expressing
oneself clearly and appropriately.

Of greater practical importance is the ad-
vice that he gives to the young lawyer when
he first appears in court. He emphasizes the
great importance of opening the case clearly
so that the judge and the jury will know what
it is about. In particular the advocate should
read as little as possible from the cases and
his own notes. In the summation it is essential

/
TRAIN

AD PLANS
SPEAKERS

GEMNERAL
RADIO PLANS

to develop one’s strongest points, but also to
answer those made by one’s opponent.

In discussing appeals Vanderbilt compares
in an interesting way the English system of
oral argument with the American system based
primarily on written briefs. On the whole Van-
derbilt prefers the written brief, but he points
out that the oral argument may be of great
importance in making it easier for the judge to
understand what the case is about. All the way
through this chapter he emphasizes how es-
sential it is for counsel to be accurate because,
apart from any moral question, he is almost
certain to lose his case if the judge or the jury
realize that he is misleading them. In the case
of the judge it is particularly important to give

sity Law School, is now a professor of law.

The authors point out that Vanderbilt was
“a lawyer, scholar, educator, leader of the bar,
statesman and judge” so that they have had a
wide field to cover. They have done so by giv-
ing us a representative selection from his vari-
ous writings. These are introduced in each
case by a most useful note which gives us the
necessary relevant facts.

Volume I deals with the legal profession
and the modernization of the law. As was nat-
ural, Vanderbilt, who was a great teacher, was
deeply concerned with how lawyers acted. He
felt that it was the duty of the law school not
only to teach law but also to train lawyers in
the exercise of their profession. Thus he says,

/
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a correct citation; it is also essential for the
advocate to know and state correctly the facts
of the cases he cites. Vanderbilt is in favor of
putting one’s best points first as the weak ones
may prejudice the court. This, however, is a
view that is not universally held as it may be
argued that it is the last point which will be
best remembered, Finally, it is safest to dis-
close a troublesome fact in one’s own case be-
fore one’s opponent can do so.

There are many other interesting sugges-
tions with some of which one may disagree.
Thus he quotes President Tappan of the Uni-
versity of Michigan as advising a young pro-
fessor: “Never stop dead; keep saying some-
thing.” I should have thought that an occa-
sional pause would be of value, especially if
it would enable one to avoid a possible error.

In the section of his book (lf*;l]ing with the
“Modernization of the Law” Vanderbilt places
particular attention on Procedure which has
always been the legal Cinderella sitting for-
lornly in her kitchen. For Vanderbilt she be-
comes the beautiful Princess as she did for
Maitland who always pointed out that our
rights and liberties are founded on due proc-
ess. Vanderbilt, therefore, argues that far more
attention should be given to procedure in the
law schools which today tend to regard it as
a part of legal history. Contrary to the usual
view he would make the legal history part,
which is chiefly concerned with causes of ac-
tion, an introduction to the substantive law of
contract and tort, and deal with modern pro-
cedure in an entirely separate course. There
is much to be said for this view as such a course
would be both practical and interesting. It
would, however, be a difficult one for students
and it may be that it ought to be a third year
course rather than an introductory one.

In the second book there is a particularly
interesting essay on “Education for the Law.”
While recognizing the value of the case sys-
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tem as a method of training for the young stu-
dent in legal analysis, he prefers the problem
method after the first year. This, he points out,
will emphasize law in action rather than law
in the books. It is typical of his thoroughness
that he has studied the English method of ex-
amining under which examinations are set and
graded by professors who do not give the
course; this encourages ir|n|t_‘pvmh_‘ncc of
thought on the part of the student as he is less
influenced by what the lecturer has said.

The major part of Volume 1I is concerned
with judicial administration. In an introduc-
tory note of great interest the authors point
out that the four heroic figures who contrbi-
uted most to this subject were Roscoe Pound,
John J. Parker, Charles E. Clark and Arthur
T. Vanderbilt. Of these four, Vanderbilt has
probably exerted the greatest influence in his
books and articles. as president of the Ameri-
can Judicature Society, as chairman of the
National Conference of Judicial Councils, and
as Chief Justice of the Supreme Court of New
Jersey which enabled him to play a leading
part in putting his ideas into practice. Fortu-
nately his influence will continue to grow be-
cause in 1952 he established at the New York
University Law School the Institute of Judicial
Administration which has earned not only a
national, but also an international reputation.
This would not have been possible if Vander-
bilt had thought of administrative law as a
collection of separate arbitrary rules which
had no scientific foundation, but as these es-
says show he felt that this branch of the law
deserved the same careful historical study, and
the same detailed analysis by the scholar as
well as by the practitioner as did the substan-
tive law subjects. It is due, in large part to
him, that the universities now tend to accept
this view as being self-evident.—ArTHUR L.
GoobHART, emeritus professor of law, Oxford
University, England.

Reader’s Viewpoint

Additions to Wiretapping Article
After Supreme Court Decision

Since the Supreme Court’s decision ol
Berger v. New York, No. 615, June 12, 1967,
35 'Il;al\\-' Week 4649 renders a good deal of my
article, “Wiretapping and Bugging: Slt:iking
a Balance Between Privacy and Law Entorce-
ment,” which appeared in Jast month’s Jupica-
ture out of date, I have summarized in the
following p;lrngl‘nphx what seem to me the
central aspects of the case.

Its narrow holding is that a search that
would otherwise be unconstitutional because
of the element of physical trespass is not vali-
dated by a court order, when the statute un-
der which the court order was issued does not
require sufficient pall‘ﬁcul:u‘it_\-' in the orders
concerning the place to be searched, the per-
son’s conversations to be overheard, and the
expected nature of these conversations and the
times at which they will be heard. The lan-
guage of the opinion suggests a number of
broader points however. As in Warden v. Hay-
den, No. 480, May 29, 1967, 35 Law Week
4493, which eliminated the “mere evidence”
rule, the Court emphasizes that the primary
purpose of the fourth amendment is to protect
privacy. Its treatment of the principle that bug-
ging absent physical invasion is always consti-
tutional suggests almost certainly (assuming
the new Justice, Thurgood Marshall, accepts
the majority’s point of view) that the rule will
dis;ip]}(‘-mx

Similarly, the opinion’s language is incon-
sistent with the holding in Olmstead v. United
States, 277 U.S. 438 (1927), that the fourth
amendment does not govern wiretapping.
Discussion of Oshorn v. United States, 385 U.S.
323 (1966), indicates the likelihood that the
circumstances in which consent of a party ren-
ders monitoring permissible will be narrowed.

In short, the opinion casts doubt upon the
constitutionality of law enforcement wiretap-
ping or L‘il\'t'.‘*(l!:l)p]'_}fll;i. except under lhtl strict-
est procedural safeguards, ;md gives little as-
surance that the necessary safeguards can be
developed as part of a practical scheme.
Whether and when notice to the party
searched may be dispensed with, for exam-
ple, is left unclear.

The decision does not undermine the need
for legislation. Even if its broadest implica-
tions are realized, it will not reach private
eavesdropping, and the exclusionary rule
needs to be supplemented by other deterrents
to law enforcement m-‘(‘]‘h('m'iug. However,
the decision does reduce the viable legisla-
tive approaches to authorized tapping and
bugging.

_ Proressor KENT GREENAWALT

School of Law
Columbia University
New York, New York

Relationship of Ombudsman
System to the Judiciary

We received a request from Mr. Bernard
Frank of the Pennsylvania Bar inquiring into
the relationship of the judiciary to the Om-
budsman System. We asked Professor Walter
Gellhorn of the Columbia University School of
Law to answer Mr. Frank’s inquiry. Mr. Gell-
horn is author of When Americans Complain
—Governmental Grievance Procedures, and
Ombudsmen and Others—Citizens” Protectors
in Nine Countries, both published by Harvard
University Press, Cambridge. Since we believe
this subject is of interest to our readers, the
correspondence is printed below.

There is a bill pending in the Pennsylvania
Legislature for the establishment of the Om-
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budsman System, and I am making a study
of it for several members of the Legislature.
I have just begun my studies but one of the
problems which was raised in my own mind
is the relationship of the Ombudsman to the
judicial branch.

It is true that there is a relationship to the
executive branch of government but there is a
possibility of relationship to the judiciary as
well.

The Ombudsman in some of the countries
such as Sweden does relate to the activities
of the judiciary. A draft called No. 2 by
Professor Gellhorn specifically states that the
term “administrative agency” does not in-
clude any “court or judge.” On the other hand,
the bill proposed in the Pennsylvania Legisla-
ture states that “administrative agency” does
not include “any judge” and makes no refer-
ence to “court.”

Neither Professor Gellhorn’s recommended
bill, nor the proposed Pennsylvania bill refers
to an exclusion for clerks, other officers, and
employees of a court. On the other hand, the
bill introduced by Congressman Reuss on Jan-
uary 23, 1967, in the House of Representatives
states that the act shall apply to all officers and
employees except judges, clerks, commission-
ers, referees in bankruptcy, and other officers
(other than attorneys of such) and employees
of any court of the United States. . . .

In view of the wording of the various pro-
posed bills, I wonder whether the Ombuds-
man System would apply to courts, the
makeup of courts, the procedure, clerks of
court, employees of the court, attorneys as
officers of the court in the absence of an
express exception.

Could the Ombudsman under the Penn-
sylvania bill take a complaint which involves
the minor judiciary such as Justice of Peace,
alderman, or magistrate, or a complaint against
the Courts of Common Pleas for some ad-
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ministrative error such as the failure to expe-
dite cases? I don’t know the answer, but
in my mind there does exist a possible re-
lationship between the Ombudsman and the
judicial branch in view of the wording of
some of the bills.

BerNARD FRANK
Allentown, Pennsylvania

Your letter of May 31 encloses a letter from
Mr. Bernard Frank and requests my comment
on questions he has raised.

1. The Swedish and Finnish Ombudsmen
do have power to deal with judges and with
court staffs along with all other law adminis-
trators. Nowhere else is this true.

2. My draft bill does not empower an om-
budsman to concern hemself with any “court
or judge.” I cannot imagine that an ombuds-
man would attempt to extend his activities
to the staffs (or functionaries) of a court or
judge—or that, if an ombudsman were so silly,
he would be supported by either the courts or
the legislature. Every ombudsman discussion I
have heard in this country has stressed that
the system has to do with administrative
oversight, not with supervision of judicial
institutions. A bill prepared for municipal use
by the Association of the Bar of the City
of New York says the ombudsman may deal
with the acts of any “Agency,” which is de-
fined as any New York City governmental unit
“other than . . . (3) the courts. . . .” Apparent-
ly this group of able lawyers thought that
“the courts” meant the entire judicial apparat-
us. So do 1.

3. The likelihood of an ombudsman’s try-
ing to keep a watchful eye on attorneys
because they are “officers of the court” seems
to me to be exceedingly remote. I would not
myself draft a bill that explicitly catalogues
every conceivable exception. In the first place,
the draftsman is likely to overlook something;

and, if he has precisely listed a dozen things
he means not to be covered by the law, the
forgotten thirteenth is likely then to be re-
garded as within its scope even though of the
same genus as the things that were excepted.
Secondly, why stir up a debate that nobody
wants? Nobody in the United States, so far as
I know, has advocated extending the ombuds-
man’s power to reach lawyers, judges, law
clerks, and court officials. But I'll wager that
if somebody now advocates omitting them

from the ombudsman’s jurisdiction, some wild

man from the prairie will begin a crusade
to include them. T really do not think any
doubt exists at present, and I would leave
matters as they now stand, with a generic
exception of courts and judgvs.

4. None of these remarks are meant to
suggest that, in my view, the judicial appara-
tus should be forever immune from critical
examination by a vigilant outsider. “Judicial
independence” does not mean freedom from
criticism or accountability. In my belief some
of the supervisory mechanisms so well dis-
cussed in your pages (notably, the California
commission on the judiciary) will be refined
and adopted widely, in years to come. But
I rather suspect that ombudsmen will be so
busy with administrative agencies that
they will not hunger for responsibility to
deal with courts and their staffs, as well.

Warter GELLHORN

Professor of Law

Columbia University
New York, New York

At the time that I wrote I had available
only one of the two bills which had been
presented in the Pennsylvania House of Repre-
sentatives. My correspondence, therefore, re-

lated to a bill which excluded “any judge.”
The other Pennsylvania bill, however, excludes
“any court” which was identical to language
used by Professor Gellhorn in a model draft
referred to as number 2. Professor Gellhorn
has revised his draft as of June 12, 1967 and I
note that his draft, which was originally to the
effect that “administrative agency” . .. “does
not include (1) any court or judge” now reads
“does not include (1) any court or judge or
appurtenant judicial staff”,

If T were forced to state a conclusion, I
would say that perhaps the words excluding
“any judge” might create problems whereas
the words excluding “any court or judge or
appurtenant judicial staff” would be on safer
ground. I believe that the correspondence
bears out the proposition that there may be a
relationship of the Ombudsman to the judici-
ary and, for that reason, the American Ju-
dicature Society should bring the Ombudsman
System within its orbit of interest if only to
prove that the possibility is remote.

I was quite interested to read in Professor
Gellhorn’s book, Ombudsman and Others,
that in Denmark the Ombudsman had at one
time considered lawyers as a class as a suit-
able object of his concern but a controversy
was raised concerning which Professor Gell-
horn states, “Discussion between the Ombuds-
man and the Chairman of the Bar Association
produced a retreat but not a complete surren-
der. The Ombudsman did agree that future
complaints should in the first instance be
handled by the Bar Association and he did
withdraw any pretense of present jurisdiction
over the entire profession.”

BeERNARD FrANK
Allentown, Pennsylvania




News Briefs

Oklahomans to Choose Merit or
Non-Partisan [udicial Selection

Two proposals for constitutional amend-
ments were approved by the Oklahoma legis-
lature in May for submission to the voters at a
special election to be held July 11.

Senate Joint Resolution 16, which was as-
signed the ballot designation of State Question
447, would require merit selection of supreme
court justices and judges of the court of crimi-
nal appeals. House Joint Resolution 508, on
the other hand, proposed a complete reorgan-
ization of the state’s court system including
election of these judges as well as all other
judges on nonpartisan ballots. Its ballot desig-
nation was S.Q. 448.

Reflecting a legislative compromise which
resulted in the dual proposal, 5.Q. 447 relating
to merit selection declared that it would not
become effective even though approved by the
voters if 5.Q. 448 was not likewise approved.
Therefore, this meant that there would not
be merit selection unless reorganization also
passed, but that there could be reorganization
without merit selection.

5.Q. 447 calls for a judicial nominating com-
mission of 13 members consisting of six law-
yers and six nonlawyers selected from the
state’s congressional districts, the lawyers to be
elected by fellow lawyers and the nonlawyers
to be appointed by the governor on a bi-par-
tisan basis. The thirteenth member would be
a nonlawyer chosen at large by the others.

Judicial vacancies would be filled by guber-
natorial appointment from a list of three names
of persons who had agreed in writing to serve
if appointed. The chief justice would appoint
if the governor failed to do so in 60 days. Ap-
pointees would serve at least 12 months before
running on their records upon an uncontested
retention ballot and then, if approved, serve
six-year terms.
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The reorganization prescribed by S.Q. 448
would superimpose a unified trial court sys-
tem onto the present district courts and would
vest in it state-wide jurisdiction over all mat-
ters regardless of the amounts or penalties in-
volved in all civil and criminal cases. Several
existing courts would be absorbed into the
new system. Judges of the present superior
courts would be district judges and those of
the common pleas, county, children’s and ju-
venile courts would be associate judges in the
new system. The business of courts of limited
jurisdiction would be handled by special judges
appointed by the district judges in each judicial
administrative district. These districts would
encompass one or more judicial districts. All
three grades of judges would be lawyers ex-
cept nonlawyers could be appointed special
judges if no lawyers were available.

To stay in office, supreme court justices as
well as district court judges and associate
judges would have to remain members of
Oklahoma’s unified state bar. Disbarment,
therefore, would be another means of removal
from office besides impeachment and proceed-
ings instituted before the recently created
court of the judiciary. (May, 1966 Journal,
p- 237.)

The court reorganization program pmvidv(l
by S.Q. 448 would include a comprehensive
administrative plan for all courts. All adminis-
trative authority, including temporary assign-
ments, would be vested in the supreme court
and exercised by the chief justice assisted by
an administrative director and staff. Presiding
district judges elected by the judges of the
judicial administrative districts would exercise
administrative authority subject to the su-
preme court’s rules.

In addition to eliminating five courts and
justices of the peace, S.Q. 448 would give the
legislature authority to enact legislation to
change or abolish the court of criminal ap-

peals, Oklahoma’s special appellate tribunal
which like Texas” is restricted to hearing only
criminal appeals. This authority to change was
supplemented to permit the creation of a new
intermediate court of appeals system to han-
dle both civil and criminal appeals. Also, the
proposal would allow the legislature to alter
or eliminate four other special and limited
jurisdiction courts as well as statutory boards,
agencies and commissions.

In addition to these two proposed amend-
ments, a third one called the Sneed plan will
probably be submitted to the voters in No-
vember, 1968. It too would completely re-
vamp the Oklahoma court system but, in addi-
tion, would provide for merit selection of all
judges, instead of just those of the appellate
courts. As reported earlier, it awaits a ruling
by the state supreme court on the validity of
the initiative petitions to have it placed on the
ballot. (May, 1967 JupicaTure, p. 820.) The
supporters of the Sneed plan have vowed to
continue the fight for it notwithstanding the
outcome of the July 11th election, but they
have nevertheless endorsed at this time both
5.Q. 447 and S.Q. 448.

Constitutional Convention
Wins Approval in Pennsylvania

Pennsylvania voters in the May 16th pri-
mary elections approved a referendum for a
limited constitutional convention to rewrite
the judicial article of that state’s constitution.
Official tabulations were not completed at the
time of this writing, but unofficial results
showed the issue was apparently favored by a
three to two vote,

Besides revamping the state’s judicial sys-
tem, the convention will consider taxation and
state finances, local government and appor-
tionment of the legislature.

As provided in the referendum, 150 dele-

gates to the constitutional convention will be
elected November 8, 1967. The convention will
convene December 1, 1967, and is to finish up
by February 29, 1968. Pennsylvanians will vote
on the convention’s proposals next April.

A hfpurlisun preparations committee made
up of the lieutenant governor, six senators and
six representatives has already started to pre-
pare for the convention. John Ingram, admin-
istrative secretary to former Governor William
W. Seranton, has been named executive secre-
tary. Dean Burton R. Laub of Dickinson
School of Law has been designated by Gover-
nor Raymond P. Shafer to coordinate the vari-
ous plans for court reorganization.

At the same election, in addition to the con-
vention (uestion, seven separate ln'nl)t)s(‘d
amendments changing parts of the constitu-
tion were submitted by the legislature and ap-
proved by the voters. An eighth amendment
authorizing a $500 million bonded indebted-
ness for public improvements also was ratified.

The adoption of the seven amendments was
the finest achievement in Pennsylvania’s long
battle for constitutional reform since the Penn-
sylvania Bar Association launched its “Project
Constitution™ program in 1961. Two proposals
had been previously adopted in 1966 elec-
tions. If the four subjects assigned to the con-
vention by the legislature are acted upon
favorably next year all the objectives of “Proj-
ect Constitution” will have been accomplished.

Substantial support was given the Pennsyl-
vania Bar Association’s efforts by A Citizens’
Conference on Modernization of the Pennsyl-
vania Judicial System held in Philadelphia,
January 9-11, 1964, and A Modern Constitu-
tion for Pennsylvania, Inc., organized the fol-
lowing year. The latter organization has had
offices in Harrisburg operated by its executive
director, Robert Sidman, and it has been pri-
marily engaged in educating the public on the
need for a modern constitution.




® Formation of a new International Legal
Center, aided by American philanthropic
foaudations and au'ncd primarily at helping
developing nations to strengthen their systems
of law, was announced in June by ]'olm B.
Ho\mrd_ President of the new Center. Initial
financing of $3 million has been made avail-
able by the Ford Foundation to establish the
Center and to provide general support for the
Sars., I—Ieadqtmrters for the Interna-
tional Legal Center have been established at
866 United Nations Plaza in New York City.
The International Legal Center will have three
main purposes: to gi\-’e systematic and con-
tinuing attention to the role of law in the de-
lopment of modern nations; to provide an
tional vehicle for developmental 'mnt—
ance and ex hange of information on the
of the best available knowledge and ex
; and to help in the creation and mol
zation of greater competence and resourc
personnel, here and abroad, for the solution of
legal problems in the international field.

® “A Change of Pace” Conference on Legal
Services, sponsored by the National Legal
Aid and Defender Mbocmtmn in cooperation
with 12 other national legal organizations will
be held on August 6, 1967, from 9 a.m. to
4:30 .M. at the Sheraton Heeia Lodge, Hono-
lulu, Hawaii. The Conference will be followed
by a Luau, from 5-9 r.m., with live Hawaiian
entertainment, hosted by the Legal Aid So-
ciety of Hawaii and the resident recipients
of the OEO programs. Topics scheduled for
the morning seminar include “Practice of Law
by Law Studenls “Changes Needed in
Lawyer Referral Services,” and “Constitu-
tlondl Amendment to Balance Rights of the
Public with Rights of the Accused.” Senator
Joseph D. Tydings will deliver the luncheon
address. The afternoon program will be a
roundtable discussion on “Legal Services
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Supported by the Government.” Tickets for
this event are available by writing to the
American Bar Association, and may also be
purchased at the ABA registration desk in the
Hotel Ilikai.

Calendar of

Conferences

and Seminars

Citizens’ Conferences on the Courts
w—s_prmmnd by tht Ari:em:m }uduamre ‘mufty

> on Arizona Courts
OLtubL‘l 26-28, 1967

(.h.uiuslon, W.Va. November 9-11, 1967

Trial Judges' Seminars
of the National College of State Trial Judges

f’(:nm‘,l\uuua ershey June 1-2

June 15-16

St L:)uls June 15-17

g ottag June 22-24

Florida Ml.uni BLdC]l June 21-23
Idaho-Montana—

Coeur d’Alene, Idaho  August 28-30

New Orleans October 2-3

Oxford October 5-6

American Judicature Society Meetings
Annual Breakfast M eting

Honoelulu, Hawaii August 9, 1967
Midyear Meeting

Chicago, Illinois February, 1968
Regional Meeti

Denver, Co Y June, 1968

The AMERICAN




Hawaiian Resolution

An unusual expression of appreciation

for one of the American Judicature Society’s

citizens' conferences on the administration of justice

was the concurrent rc\\'ohm'ou an’op.fe?d [;},- ."ht'

legislature of Hawaii in March, 1967.

WueRreas, Governor John A. Burns and
Chief Justice William S. Richardson, with
the cooperation of the Judicial Council of
Hawaii, the Bar Association of Hawaii, the
Young Lawyers Section of the Bar Associa-
tion of Hawaii, the National College of State
Trial Judges, and the American Judicature
Society, sponsored a Citizens’ Conference on
the Administration of Justice on January 26-
28, 1967; and

WaEREAS, this conference of ninety lead-
ing laymen was honored by the presence and
participation of Associate Justice Tom C.
Clark of the United States Supreme Court
and a number of other distinguished jurists,
as well as Executive Director Glenn R. Win-
ters of the American Judicature Society; and

WuEeRreas, this conference labored dili-
gently in its discussions and produced a con-
sensus statement indicating that the follow-
ing areas urgently need improvement:

1. The method of selection and the tenure
of judges;

2. The backlog of cases in the First Cir-
cuit Court:

. Delays in the termination of litigation;
. Physical facilities are inadequate;

Modern management methods includ-
ing mechanization and the use of com-
puters have not been adopted,;

. The lack of public understanding of the

judicial system and the absence of a
program of communication and educa-
tion to overcome this:

: Stututor}' revision has not kept pace
with the administrative problems of the
courts; and

WHEREAS, growing out of the conference,
a citizens’ educational organization will be
formed to seek the continuing improvement
and pilbii{: understanding of the judi('iall Sys-
tem; and

WHEREAS, in an effective democracy, it is
necessary that there be the widest public
awareness that the law, grounded in reason
and justice, is the foundation of our society;
now, therefore,

Be 1t mreEsoLveEp by the Senate of the
Fourth Legislature of the State of Hawaii,
General Session of 1967, the House of Repre-
sentatives concurring, that we cungratulntc
and commend the Governor and the Chief
Justice for sponsoring the Citizens” Confer-
ence, the various supporting organizations
and participating jurists for their contribu-
tions, and the conference laymen for their
conscientious participation, their construc-
tive consensus statement and their piams to
establish an ongoing educational program;
and

BE 1T FURTHER RESOLVED that certified
copies of this Resolution be transmitted to
the Governor and the Chief Justice of the
Hawaii Supreme Court.
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January 16, 1970.

1966 Conferees of "Minnesota Citizens Conference
on Courts".

Tt is a pleasure for us to announce the "Second Minnesota
Citizens Courts".

The location will be at the Thunderbird Motel very near
the Metropolitan Stadium - Bloomington.

The dates are April 30th and May lst, 1970.

Our plans are to follow the same format as we used in
1966 at Holiday Central. The Executive Committee is
working very closely with the National office of the
American Judicature Society in planning this meeting.

We exist to promote the efficient administration of
Justice. We seek to improve our Court system in
Minnesota. There is no unanimity of opinion on how to
accomplish these goals.

The opening portion of the conference will deal with the
Court system in Minnesota today. The closing portion
will deal with an action program.

The subjects to be covered are three:

l. Judicial selection and tenure.

2. Judicial compensation, retirement, discipline and
removal.

3. Court organization and administration.

The subject of improving wminor courts will be included
under "court organization and administration'.

For the second conference we hope:

1. To have about ninety new conferees to get the benefits
of the educational aspects of the program. These new
conferees will go into the regular discussion sessions




to talk about the subject matter as was dome in 1966.

The returning conferees from our first conference in
1966 will delve into the conference topics more
deeply than before. This group will accentuate a
Court modernization program for Minnesota and follow
up educational activities to be conducted by our
citizens' organization.

We will, of course, have general assembly meetings.

In 1965 many distinguished judges and lawyers from
Minnesota and outstate spoke and led our discussion
group. Again this year you will be impressed and
pleased with the leadership.

Much effective work has been done in these past few
years in Minnesota. Our goals remain unreached. We
need the broad base of interested citizens throughout
the state if we are to succeed in attaining the most
efficient administration of justice in our state. We
encourage your continuing interest and active co=-
operation.

Will you please write to me at your early convenience
and do these things:

l. Indicate whether you will = or you may or you will
not attend this conference.

2. Will you want room accomodations = single or double?

3. Will you recommend a person or persons to be one of
the ninety new conferees. We would need =
full name - address - and a brief statement of why
you are recommending that person. Please print
the name.

Your co-operation is vital to us. We are all volunteers -
representing all walks of life. You understand, of course.

Sincerely,

William J. Cooper
Secretary
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SECOND MINNESOTA CITIZENS' CONFERENCE ON COURTS

Minneapolis/St. Paul, Minnesota
April 30 - May 1, 1970 (?)
May 7 - 8, 1970 (?)

(First Day)

9:00 A, M, REGISTRATION
10:00 A, M. GENERAL ASSEMBLY
Presiding:
Welcome: Honorable Harold Le Vander, Governor of Minnesota

Honorable Oscar R. Knutson, Chief Justice of the
Supreme Court of Minnesota

* (Please Note: Of course, ncither of these dignitaries have
been contacted to perform this function, They are merely
inserted as a suggestion of the kind of speakers to get. )

Address:

A REVIEW OF MINNESOTA'S COURT SYSTEM
By:
11:00 A. M, GROUP DISCUSSIONS -~ First Session
Group Team Topic

A Minnesota Courts Today

B Minnesota Courts Today

C Minnesota Courts Today

D 4 Minnesota Courts Today

E | 5 Minnesota Couﬂs Today

(Please Note: Groups A - C will congist of now conferees; Groups D - I8 will

be old confereos who attended the 1966 conforenco, )
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12:00 Noon

2:00 P, M.

2:30 P. M.

LUNCHEON

Presiding:

Addresses:
MERIT JUDICIAL SELECTION AND TENURE
By:

JUDICIAL COMPENSATION, RETIREMENT, DISCIPLINE
AND REMOVAL

By:

COFFEE BREAK

GENERAL ASSEMBLY (Luncheon Session Continued)

Address:
COURT ORGANIZATION AND ADMINISTRATION
By:
GROUP DISCUSSIONS -~ Second Session
Team Topic
Merit Selection and Tenure
Judicial Compensation, Retirement

and Discipline

Cowrt Organization and Administra-
tion

Judicial Personnel: Selection,
Retirement, Compensation and
Discipline

Court Organization: All related
Topics




GROUP DISCUSSIONS -~ Third Session
Team Topic Room

3 Court Organization and
Administration

Merit Selection and Tenure

Judicial Compensation, Retire-
ment and Discipline

Cour{ Organization: All related
Topics

Judicial Personnel: Selection,
Retirement Compensation and
Discipline

GROUP DISCUSSIONS ==~ TFourth Session

Team Tople Room

2 Judicial Compensation, Retire-
ment and Discipline

Court Organization and
Administration

Merit Selection and Tenure
Minnesota Modern Courts' Plan

Minnesota Modern Courts' Plan
RECFSS
DINNER
Presiding:
Principal Address:
MODERN COURTS FOR MODERN AMERICANS

By:




8:00 P, M, RECESS
(Please Note: After this recess, the reporters and discussion leaders of each

team will meet in private to draft a consensus statement for presentation of the
next day's final general assembly session,)

(Second Day)
9:00 A, M. GENERAL ASSEMBLY
Presiding:
Address:
THE CITIZENS' ROLE IN MODERNIZING TIHIE COURTS
By:
9:45 A. M., GROUP DISCUéSIONS -~ Fifth Session

Group Team Topic

The Citizens' Role
The Citizens' Role
The Citizens' Role
The Citizens' Role
5 The Citizens' Role
10:45 A. M. COFFEE BREAK
11:00 A, M., ASSEMBLY SESSION
Presiding:
Summary of Discussions and Conscnsus Statoment

By:

12:00 Noon ADJOURN

1:30 P, M, (OptLional) Meeting of Board of Directors of Minnesota Citizens for
Court Reform, Inc,

b=




MINNESOTA CITIZENS FOR COURT REFORM

Thunderbird November 7th, 1969.

10:30 A.M. meeting convened by Chairman, Christopher O. Batchelder.
Minutes read by Secretary, William J. Cooper

a) of Annual meeting of 9/13/68

b) officers and members of Executive Committee elected at the meeting of
2/1L/69.

¢) Liaison Committee report of Sidney A. Rand, Chairman - submitted 9/30/68.

d) A review of John E. Tilton' semi-annual report for Minnesota Citizens
for Court Reform, Inc. (MCCR) = with an emphasis on the final part of
the report stating the role of MCCR.

Legislative report by Annette Whiting (Mrs. William).

WJC: Get report from Mrs. Whiting - for minutes record.

Harold Shapira: motion to accept minutes as read. Approved.
Harold Shapira: motion to accept Mrs. Whiting' legislative report. Approved.

Informal comments:

Bruce Campbell - works especially for Senate Judiciary Committee -~ Assistant
Senate Counsel - Minnesota:

l. Too many changes - all at once = extremely difficult to achieve - minimal
chances of success in getting passed by legislature.

2. Feels that feeling is among his legislative contacts that some court
reform is desirable.

3¢ Need for appellate court - considered questionable. Problem: cost to
person making appeal to higher court; appellate level would be second
appeal .

be 1Is probably pertinent to note that many bills that are drafted either
by a legislator or staff - are meant to open discussions and study -
and are not necessarily meant to be the actual legislation.

Judge Bujold ~ Duluth - commented briefly on need for compromise of desired
legislation by individuals and groups = to actually get positive legislation.

Mr. C. Stanley McMahon:

You can't put a price tag on justice. (re = a person who has a $5,000 claim =
is entitled to as competent and specialized judge = as a person who has a
$6,000 claim).

Mr. McMahon has a long history and involvement in the structure of Minnesota
courts. He feels = our group and any other group should propose the very best
court system - and attempt to get it all as soon as possible - not piecemeal.
"If anyone would propose our present system of courts - he would be committed."
Improvements will not come via the Bar = but from the people.

Inexperienced - expensive - mediocre - is how he explains our present system
of courts and judges. It is not that things are bad - just mediocre.

Mre Lowar Unifioation ia presont national trond = compromise alony the line =
‘brenks down the desired long range goal of an improved court
syastem.

Imporbante ey madnba by Ghe Inimgre oo b eseiophe s e tbies D pebid eidy
P bl b b £ s

Hope of Minnesota rests on the MCCR Committee.




Comments:

John McNulty: Stan McMann is Mr. Court Reform in the Minnesota Bar.
Hennepin County Bar - much opposition to reform.

Opposition: Technical and legalistic - e.g. on the selection of a
merit selection committee.

From-this Hennepin Bar meeting came much understanding and interest
of this movement. John feels that as time unfolds = the Bar will be
receptive to reform.

Present bills = not helpful - and would create more problems than cures -
and would reverse efforts of MCCR.

John McNulty feels that our Committee has really been very positive =

bills proposed and opposed; he encourages conversation in legislature,
among bar members, among the public. Really the more conversation the
better.

Strong feeling of opposition to fact that a majority of merit selection
committee would be lay people and not lawyers.

Stanley Lowe - American Judicature Society.

Citizens' Conferences have been held in 39 states. In many states notable
progress has been made.

Idaho - has been notable in its success for implementing reforms = e.g.
unification of minor courts - etc. and still progressing.

Colorado - has achieved almost everything except integration of minor courts
and major courts. All courts in Colorado are all state supported -
no local money involved = with disadvantages that would attend
local money.

Wisconsin - developing.

Iowa - have merit selection of trial and appellate judges - now. Other
areas proceeding.

Arkansas - constitutional convention pending incorporating - complete court
reform.

Mississippi = commission bill after 10 years - implemented primarily at final
impetus of citizens committee.

Florida = is going to voters in 1970.

West Virginia - power blocks behind the court reform movement are Democratic
Farmer Labor party + another major organization.

Roscoe Pound first stated something was wrong with our courts in a bar meeting =
St. Paul, Minnesota. So it started here. Year 1906. Mr. Pound was an
obscure Nebraska lawyer at the time.

John McNulty (director of the American Judicature‘Society) introduced Professor
Robert J. Martineau, University of Iowa Law School. Professor Martineau has

a long history of involvement in efforts for Court Reform:

A copy of Mr. McNulty's introduction is attached.

A coby of Professor Martineau' address is attached.

#2908 . ;
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Board of Directors & Executive Committee meeting - November 7, 1969 =
PsM. Session. Thunderbird Motor Hotel, Minneapolis, Minnesota.

Mr. Christopher Batchelder presiding. Minutes of 9/17/69 meeting read and
approvede.

Treasurer' Report = approved. Report appended to these minutes.

Electionss::

Three directors nominated by the Nominations Committee = to go on the
Executive Committee:

State District Judge, Donald C. Odden, Duluth, Minnesota.
Mr. Charles R. Murnane, Attorney, St. Paul, Minnesota.
Mr. John C. McNulty, Attorney, Minneapolis, Minnesota.
Additional nominations invited from floor.

Mrse. Staples moved = after adequate pause = that nominations be closed.
Seconded and passed.

Above three members unanimously elected members of the Executive Committee.

New business:

Sander Genis:

Commenting on Senator Rosenmeier' bills - re Court Reform. In general =~ not
acceptable to our committee.

Sander indicated his great and profound respect for the courts of our state
and the nation. He referred to John McNulty' opening remarks in introducing
Professor Martineau.

He moves the establishment of a committee - to be called an "Educational
Committee" = to be appointed by the Chairman - and to be a watchdog of -our
legislature and bills submitted to legislature re Court Reform = and to keep
our Executive Committee informed of such bills.

Mrs. Staples = second.

Discussion: Mr. McMann - thinks Mr. Cenis' statement was excellent and
agrees. Feels = chairman should be a non lawyer =~ in effect a layman.

Motion carried without dissent. (Sander recommends appointment of Mr. McMann
and John McNulty to committee)

Membership = discussion -
Harold Shapira = feels we should have 1000 members.

Judge Odden mentioned need to disseminate information - and need to show
what other states have done. Stan Lowe was asked if it is in written form
what other states have done. His anawers; situation is so fluid = as new
statea are making progrann in thins annwar.

Comments on our need for funds for 1970 Citizens Conference. Judge Bujold
askad if perhaps there mipht not be some Minnesota foundations that would
be Antereated in helpdmt un finanoinlly,

PR IR L RE b W e o Favih kX)) engsmabad we dnbavant auc gyoupa b bhe
Jaycees. Suggeated a cowposite raport of atatements of 1966 conferenco plus

cg?mq:ba and position of reports today = be widely olroulated as an educational
effort, )




Judge Bujold asked if we havel a list of service clubs throughout the state?
No - we do not. This area should be studied and reviewed as a further
effort to disseminate = educational information on need and details of
Court Reform.

Motion: Mrs. Whiting =

That there be another Citizens Conference on Court Reform in Minnesota
sponsored by the Minnesota Citizers on Court Reform, Ince

Harold Shapi;é - seconded. Passed = unanimously.

Attending Executive Committee Meeting:

Judge Bujold = Duluth

Mr. Stanley McMahon = Winona

Stanley Lowe - Chicago (American Judicature Society)
Professor Martineau - University of Iowa
Harold Nelson = Bloomington

Annette Whiting « Owatonna

Harold Shapira - St. Paul

Mrs. Marbelstone = White Bear Lake

Mrs. Staples = Minneapolis

John McNulty - Minneapolis

Judge Mason - Mankato

Christopher Batchelder = Rochester
Judge Donald C. Odden - Duluth

Robert Brown - St. Thomas

Sander Genis - had to leave early
William J. Cooper = Minneapolis

Stan Lowe explained steps of organi zing a Citizens Conference = which he will
make available to us including pre-approach = follow=up = etc.

Nﬁtion:
Judge Odden = name to be "Second Minnesota Citizens Conference on Courts".
Mrs. Whiting = seconded - passed unanimously.

Locality to be: Metropolitan area = determined by motion of Mrs. Whiting =
seconded by Harold Shapira = passed.

Date: Planning Committee to determine = about April 30th = May lst = or
May 6th or May 7th. Any other major activities planned. See
Chamber of Commerce.

A planning committee = to do preliminary planning = and to report to Executive
Committee.

Finance Committee to be established = by Chairman; moved - Mrs. Marblestone =
seconded ~ Harold Shapira; passed.

Content of conference (re second conference on courts). Mr. Lowe: three
subjects are probably the maximum number of subjects that can be handled.

le Judiedlal. aeleation and teinure
2« Cowmponsation, discipline, removal, retirement.
3« Court organization and unification.

Holy Mot 3 vary arblewlnln an da Merne VLD one bhin eren poederl by .
PP LY wal il o i wab by Wl povpka b b Jovd Lad el whivou praaunog Wil

be important = at the second Conference of Citizens on Gourt Heforw. Their
views will be most important - when the invitation list will be prepared.

The Judicature Soociety will provide all the material and its printing = all
up~dated through summer of 1969.
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How many are to be invited?
Limitation: standard to.pay for their lunches = such as was done first
conference 9-66.

Three topics = 3 discussion groups. 25 to 30 is an ideal number in the
discussion group + the L team members.

Therefore ideal oljective = 90 first comers. Those who came to first conference
in 1966 could have their meeting for wmore depth discussions = e.g. how and
what has been done in other states.

Bob Brown

We must have a program of implementation. Judge Bujold (Beshoo) = we wust
have shock troops = to follow up.

Bob Brown: dinvite Senator Rosenmeier to be a speaker on his bills at the
Conference. Will be an opportunity to get the depth of his proposals.

New conferress desired = 90. plus returnees of the first conference of 1966.

No state has brought in new conferrees and old conferrees = and separated them
at the 2nd conference.

Adjourned at L300 P.M,

W /{/-éZJZ’z i é&?ﬁ“—'

William J. Coopé
Secretary




TREASURERS REPORT

The fiscal year for Minnesota Citizens for Court Reform is from

October 1lst to September 30th.

Balance October 1, 1968 $ 1,766.15

‘Balance September 30, 1969 1,226.24

Have received dues from 104 members

Receipts of $ LB87.00

Disbursements 1,026.91

Nowmber 7, 1969 = Executive Committee meeting. Above report by
Mrs. Staples move accepted. The above report is now formal part of

minutes of this meeting.

Accepted.




THE CONSENSUS
of the
MINNESOTA CITIZENS' CONFERENCE TO IMPROVE
THE ADMINISTRATION OF JUSTICE

* * * *

Minneapolis, Minnesota
September 8-10, 1966

I
MINNESOTA COURTS AND JUDGES TODAY

The Minnesota judicial system, measured by modern standards, has certain weak-
nesses which should be eliminated or minimized. It has been our good fortune to have many
dedicated and competent judges. We are here concerned with improving a judicial system
that has been generally progressive and free of corruption and incompetence experienced by
some other states.

Among the defects in the present system are the political selection of judges, and
the uncertainties in the matters of judicial tenure and retirement.

In the area of court organization and administration, Minnesota suffers both from
a lack of a unified system of courts and also from the lack of effective administrative organi-
zation.

II

JUDICIAL SELECTION AND TENURE

The administration of justice and the selection of judges must be removed from
partisan political considerations. The judicial branch of government demands an indepen-
dent non-political and highly qualified judiciary. The existing appointment and elective
procedure for selecting judges in Minnesota is not designed to obtain or secure the most
qualified and able persons as judges on our bench. The full-time judges of Minnesota who
are presently serving our courts, have been and are rendering dedicated and competent
service. This is in spite of our present selection policy, not because of it. The needs of
a modern society demand that our haphazard judicial selection policies be abandoned and
that a systematic procedure be adopted to insure that the most able and most qualified
persons are recommended for judicial service.

In the opinion of this conference, the method of selecting judges must be designed
to remove political considerations and to secure the services of the best qualified persons
by some form of a pre-selection committee or commission. The composition of the selec-
tion committee should be so constructed as to eliminate to the greatest extent possible any
undue influence or control by any special interest group, be it political or professional.
The selection committee should recommend judicial nominees to the Governor who will make
the final appointment from the recommended nominees. This appointment procedure will act




as a final check on the function of the selection committee and will maintain the partici-
pation of the executive which gives greater dignity and respect to both the judicial and
executive branch of our government. The selection committee must be an on-going
body with staggered terms of office to insure continuity of the selection policies. No
member of the judicial selection committee should be eligible for selection to judicial
office until some period of time has elapsed following termination of his services on
the commission.

Once appointed, judges should be subject to a strong removal or disciplinary
commission to act as a continuing check on the professional capacities of the judge. All
judges should be subject to periodic performance review at stated intervals either by
direct election by the citizens or by review of the judge's performance record by vote of
the citizens or by review of a removal commission. No choice among these methods of
periodic review is recommended.

A proper selection and tenure procedure is merely one factor in securing and
retaining a highly qualified and independent judiciary. Other considerations are a more
realistic compensation level for judges and an improved retirement program. An im-
partial judicial selection procedure will permit non-political consideration by the legis-
lative branch of the need for creation of additional judicial positions.

III

JUDICIAL COMPENSATION - RETIREMENT -
DISCIPLINE & REMOVAL

On Judicial Compensation -

A further study should be made of the subject with the view toward increasing
the compensation of judges at all levels.

On Retirement -

The present system is generally satisfactory except that increased sums might be
considered after further study, insofar as voluntary retirement is concerned.

In the case of involuntary retirement - a specific (though arbitrary) age should be
established, which would be mandatory in operation.

The mandatory rule will result in instances of competent and productive judges
being retired. This result can be ameliorated by such judges being called upon to assist

the active judiciary as the operations of the judicial system warrant.

Discipline and Removal -

While there is a system of sorts for the disciplining and removal of judges today,
in historical fact it has not operated effectively or even well. There is insufficient infor-




mation upon which to adopt a definitive set of rules on discipline and removal. There are
worthwhile features in the California plan, but further study should be undertaken with the
view of recommending a specific plan on such problems. Any plan so proposed should en-
compass the basic idea that its purpose would be to improve the quality of justice and its
administration, would provide a sounding board for citizens with real or fancied grievances
concerning the judiciary, and would yet provide protection and safeguards for members of
the judiciary against unwarranted attacks.

v
COURT ORGANIZATION AND ADMINISTRATION

Realizing that the present judicial system has served the state well in years past,
we recognize its inadequacies to meet the needs of the 20th Century. Hence, we endorse a
program of reorganization and modernization.

The principles of sound administration should be applicable to the judicial system
with authority vested in the highest judicial officer or the court of last resort. Adminis-
trative staff should be made available to fulfill these non-judicial duties. Administrative
assistance should also be provided for multi-judge trial courts.

A unified court structure, composed of a supreme court, an intermediate court
of appeals, a trial court of general jurisdiction and a people's or magistrate's court to
handle small claims and minor criminal cases, appears to be well-suited to the needs of
Minnesota.

Final and complete abolition of the office of justice of the peace should be effected
at the earliest possible date.

In the interest of providing even-handed justice for all the citizenry a concentrated
effort should be made forthwith to minimize delay in the disposition of litigation. Action in
this area need not await a program of court reorganization but can be initiated within the
framework of the existing system.

To this end, there should be no reluctance to provide sufficient judicial manpower
to hear and determine cases with all reasonable dispatch.

\'
COURTS OF LIMITED AND SPECIAL JURISDICTION

To eliminate the multiplicity of suits; costly appeals; conflicts of interest on the
part of fee justices of the peace and part-time judges; overlapping of the jurisdiction of
courts; to utilize the best available manpower and special court services; and to promote
economy, impartiality, simplicity, and efficiency, the consensus was that the system of
courts of limited and special jurisdiction in Minnesota needs improvement and should be
reorganized in the best possible way to achieve the same level of justice for litigants in
all courts.

-3




The consensus was to favor the unification of courts; but the prevailing senti-
ment was that the form unification and reorganization should take -- whether complete
unification of all courts by constitutional amendment or partial unification by legislative
enactment -~ should evolve from further discussion and study by the interested groups,
with the final form dependent upon a careful assessment of its chances for success.

The sentiment in favor of the elimination of justice of the peace courts was
almost unanimous.

The group unanimously adopted a resolution that a plan for reorganizing the
lower court system be one in which there would be only full-time salaried lawyer judges
in whom the public would have confidence and in which justice would be rendered on the
same level as provided in the highest court of the state.

The prevailing sentiment of all groups would favor this resolution.

VI

IMPLEMENTATION OF THE VIEWS OF THE CONFERENCE

From the conferees there shall be formed a steering committee consisting of
two (2) persons from each congressional district in the state. After formal organization,
they shall promptly take such steps as they deem necessary to formulate courses of action

by which these recommendations on court improvement may be implemented.




Second Minnesota Citizens' Conference on Courts
Thunderbird Motel, Bloomington, Minnesota 4/30 & 5/1/70

Each group has all Discussion Sessions in the same room.

Group 1 Cherokee Room

Group 2 Navajo Room

Group 3 Pawnee Room

Group 4 Cheyenne Suite

Group 5 Blackfoot Suite

Conferees attending their First Conference on Courts.
Group 1
Cherokee Room for all Five Discussion Sessions.

Robert H. Adams Caledonia
John M. Burke 1810 Ashland Ave. St. Paul
Mrs. John Dyer-Bennet 907 Winona St. Northfield
Matthew Eubanks 1702 Newton Ave. No. Minneapolis
Dr. Albert D. Flor, (D.D.S.) New Richland 56072
Thomas Gilsenan 2400 - 24th Ave. So. Minneapolis 55406
Naomi Huffman (Mrs. Charles) 426 Hiawatha Ave, Hopkins 55343
Jerry J. Kigin N. W. Bank & Trust Co. St. Cloud
Duane Klaustermeier Glencoe
Ray Lappegaard 3018 Asbury Ave. St. Paul 35113
Robert LaShomb 1821 University Ave. St. Paul 55104
Elden LeBert 1019 No. Broadway New Ulm 56073
Mrs. Carlos Luis 225 E. 5th Ave. Shakopee 55379
Mrs. W. P. Mahoney 1211 N. 57th Ave. West Duluth 55807
W. P. Mahoney 1211 N. 57th Ave. West Duluth 55807
Emily Peake 1919 - 2nd Ave. So. Minneapolis
Jerome Richgels 418 Auditorium St. St. Paul
Joseph Rusinko 6016 Morgan Ave. So. Minneapolis
Jerry Scott Student, College of St. Thomas St. Paul

Artley Skenandore 117 University Ave. St. Paul

Mrs. Lynn Stoker - 405 Channel Rd. Albert Lea 56007

Edward G. Van Hoven 1377 Highland Pkwy. St. Paul 55116

R. M. Young . 3901 York Ave. So. Minneapolis
Irene Wales (Mrs. Harry) 325 Brimhall St. Paul 55416
Austin C. Wehrwein 6208 Wyman Ave. Minneapolis
Mrs. DePaul Willette Olivia 56277
N. E. Wohlwend 1314 - 10th Ave. So. Moorhead

J+: 0: Wolfe, Jr. 1202 St. Paul Ave. St. Paul 55116




Second Minnesota Citizens' Conference on Courts
Thunderbird Motel, Bloomington, Minnesota 4/30 & 5/1/70

Each group has all Discussion Sessions in the same room.

Group 1 Cherokee Room
Group 2 Navajo Room
Group 3 Pawnee Room
Group 4 Cheyenne Suite
Group 5 Blackfoot Suite

Conferees attending their First Conference on Courts.

Navajo Room for all Five Discussion Sessions.

Dennis J. Banks
Robert H. Brunner
Bernard Casserly
Tony De Ziel

Clarence J. Elsenpeter

Group 2

1337 E. Franklin Ave,
Fritsche Building
244 Dayton Ave.

418 Auditorium St.

The Reverend Robert D. Fenwick 1016 S. W. 8 Ave.

Edward J. Gallagher
Robert F. Henson
Francis Hubbard
Gwen Jones

Mrs. Vernon Krejci
Fred J. Lauerman

Mrs. Greer E. Lockhart

Mrs. Lloyd K. McNeal
Elwood H. McVeety

Clarence W. Myers

Dr. Bror F. Pearson, (M.D.)

E: F. Robb; Jri
Richard H. Rowan

David I. Schore

Herman J. Sittard

Mark T. Spinner

Miss Helen Stager
Lawrence Steiner

Bernard M. Troje

Minneapolis
New Ulm 56073
St. Paul

St. Paul
Walker 56484

Rochester

Student, College of St. Thomas St, Paul

1200 Title Insurance Bldg.

5725 Blake Rd.

News Room, Mpls. Star

740 River Dr.

1314 W. Minnehaha Pkwy.

5040 Belmont Ave.
5616 Kellogg P1.
1010 So. Galbraith
116 Holmes

130 Courthouse
101 E.: 10th: St.

9708 Sandra Lane

Room 248 Courthouse
6506 - 5th Ave. So.
306 N. Spring

841 W. Nebraska

310 Commerce Bldg.

The Reverend Paul M. Youngdahl 5025 Knox Ave. So.

Marion E. Watson

Howard M. Winholtz

2140 W. Hoyt Ave.

1683 - 7} Ave. N. E.

Minneapolis

St. Paul
Minneapolis
Ellendale

St. Paul 55116

Minneapolis

Minneapolis 55419
Minneapolis 55424
Blue Earth 56013
Shakopee 56379
Minneapolis 55415
St. Paul 55101
Minnetonka
Minneapolis
Minneapolis 55423
Luverne 56156

St. Paul 55117
St. Paul 55102
Minneapolis 55419
St. Paul

Rochester




Second Minnesota Citizens' Conference on Courts
Thunderbird Motel, Bloomington, Minnesota 4/30 & 5/1/70

Each group has all Discussion Sessions in the same room.

Cherokee Room
Navajo Room
Pawnee Room
Cheyenne Suite
Blackfoot Suite

Group 1
Group 2
Group 3
Group 4
Group 5

Conferees attending their First Conference on Courts.

Group 3
Pawnee Room for all Five Discussion Sessions.

Keith Boyum U o M Faculty, 1414 Soc. Sci. Tower Minneapolis

David C. Brandon, Jr. 106 No. 3rd Montevideo 56265

Charles Buckanaga 2509 W. 54th St. Minneapolis

Phyllis Flor Cooper (Mrs. W. J.) 5500 Mirror Lakes Dr. Edina 55436

A. B. (Tony) Courier 700 Minn. Ave. Bemidji 56601

Margaret Courtney (Mrs. Vincent P.) 2142 Carroll Ave. St. Paul 55104

Richard C. Ericson 215 Produce Bank Bldg. Minneapolis 55403

Lois Flor (Mrs. A. D.) New Richland 56072

Lyle George Jackson

George E. Green Faculty, Mankato State College Mankato

Paul Horn 3145 So. Rivershore Dr. Moorhead

Joseph P. Hudson Student, College of St. Thomas St. Paul

Russell H. Johnson First National Bank St. Paul. 55101

Donna Keyes (Mrs. L. J.) 1132 Ashland Ave. St. Paul 55104

Harry H. Kirby 1834 Hampshire Ave. St. Paul

Jerry Lutz 5933 Thomas Ave. So. Minneapolis

Mrs. Charles McCoy 2312 Lake Place Minneapolis

Mrs. John C. McNulty 4427 E. Lake Harriet Blvd. Minneapolis

Diana Murphy (Mrs. Joseph E., Jr.) 2116 W. Lake of Isles Minneapolis 55405

Dr. Paul F. Nevin (D.D.S.) 300 East lst Ave. Shakopee 56379

Dr. Edmund A. Nightingale (Prof.) U of M School of Bus. Adm. Minneapolis

Mrs. Estyr Bradley Peake

Mrs.

Walter Rupert

Joseph J. Scherer

Louise Steiner (Mrs. L.M.)
Lowell Thompson

Esther M. Tomljanovich (Mrs.

William W. Whiting

Noah S. Rosenbloom

809 Dayton Ave.
128 Camelsback Rd.

Dellwood

841 W. Nebraska
3317 Belden Dr., N.E.
Wm.) 3970 Hidden Bay Rd.

622 E. School St.

Faculty, College of St. Thomas

St. Paul

New Ulm 56073
White Bear Lake
St. Paul

St. Paul 55117
Minneapolis
North St. Paul

Owatonna 55060




Second Minnesota Citizens' Conference on Courts
Thunderbird Motel, Bloomington, Minnesota 4/30 & 5/1/70

Each group has all Discussion Sessions in the same room.
Group 1 Cherokee Room
Group 2 Navajo Room
Group 3 Pawnee Room
Group 4 Cheyenne Suite
Group 5 Blackfoot Suite

1966 Conferees returning for their Second Conference.

Group 4

Cheyenne Suite for all five Discussion Sessions.

Dr. Paul M. Arnesen, (M.D.) 18 Sumner Hills Mankato

Dr. Robert A. Barrett, (Ph, D.) Mankato State College Mankato

James Borman WCCO Minneapolis

The Reverend Denzil A. Carty 465 Mackubin St. St. Paul 55103
Sander D. Genis 4001 Highwood Road Minneapolis
Viola M. Kanatz 2901 O'Henry Road Brooklyn Center
Mrs. Cecil J. Manahan Madelia

Jess March 417 Sexton Building Minneapolis

William L. Olmsted 503 Washington Brainerd

Dr. Sidney A. Rand, (pp, D.) President, St. Olaf College Northfield

Mrs. Ann Richter Wadena

Harold B. Shapira 1832 Colvin Ave. St. Paul 55116
Mrs. Loring M. Staples, Jr. Route 2, Box 700 Wayzata 55391
John E. Tilton 6601 W. 78th St. Minneapolis

Fred (Bucky) Weil, Jr. 1106 First Nat'l Bank Bldg. Minneapolis




Second Minnesota Citizens' Conference on Courts
Thunderbird Motel, Bloomington, Minnesota

4/30 & 5/1/70

Each group has all Discussion Sessions in the same room.

Group
Group
Group
Group
Group

Cherokee Room
Navajo Room
Pawnee Room
Cheyenne Suite
Blackfoot Suite

1966 Conferees returning for their Second Conference.
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Minnesota Citizens for Court Reform, Inc.
725 Northwestern Bank Building
Minneapolis, Minn. 55402

April 6th, 1970.

To: Our friends who attended the 1966 Conference on Court Reform

Although you have received a prior invitation (January 23, 1970)
to attend this Second Conference on April 30th and May lst

at the Thunderbird, we again extend this cordial invitation to
you.

The enclosed letter and enclosures are being sent to those who
will be attending their first conference. It will also be
a brief review for you.

A number of you have already replied so that you need not do
so again, of course. We would like to hear from those of you
who have not yet responded.

The returning Conferees from 1966 will comprise a special
discussion group which will go more deeply into the subject
matter than our new attendees.

We think this Conference is going to be superb. The speakers
are nationally known. The discussion groups will be lead
by outstanding State and National figures.

The invitation list of Conferees is made up of very
interesting people. We understand that if any progress is
to be made on Court Reform - it will have to be through the
efforts of those of us who are lay citizens.

Please let us have your RSVP by about April 13th.
Sincerely and cordially,

_‘4 O / %ﬂZ//LJééL

0. Batchelder
Chairman
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We are inviting you to an important conference.
CHRISTOPHER O. BATCHELDER
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415 16th Avenue S.W. Professor Robert J. Martineau, Associate Professor of Law,
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INFORMATION MEMORANDUM

Place: Thunderbird Motel - by the Metropolitan Stadium -
Highway 494, Bloomington, Minnesota.

Date: April 30th and May 1lst, 1970.

Registration: Begins at 9:00 A.M. April 30th.

Program: Commences at 10:00 A.M. with welcomes from Governor LeVander and
Chief Justice Knutson.

PURPOSE

The purpose of the Conference is to consider the adequacy of the present
judicial system of the State of Minnesota, the need for modernization of the
judicial process, and ways and means by which more effective administration of
Justice may be secured. Subjects to be considered include: the Minnesota courts
and judges today; judicial selection, including compensation; judicial tenure,
including discipline, removal and retirement; and court organizationm, including
work load, administration, re-districting and organization.

THE AMERICAN JUDICATURE SOCIETY, founded in 1913, is a sponsor of this Conference.

The Society is the only national legal organization devoted exclusively to
promoting the efficient administration of justice. The Society's president is
Gerald C. Snyder.

Seventy similar citizens' conferences on court modernization have already been
held in forty states since 1959. Many of these have been second conferences such as
we are having here in Minnesota. Our first Conference was in 1966 and was attended
by one hundred and twenty Minnesotans. Many of these 1966 conferees will be return-
ing for this second Conference and will be delving more deeply into the subject
matter covered at the 1966 meeting.

THE PARTICIPANTS

The Minnesota Citizens' Conference on Courts was organized to give an
opportunity for study and expression by leading and interested Minnesota citizens
for the solution of the vital problem of court modernization and organization,
as well as improvement of the administration of justice in accordance with the
need of a modern dynamic society.

Both the University of Minnesota Law School and the William Mitchell College
of Law are assisting in the furthering of the aims and purposes of this Conference.
Members of their faculties will actively participate.

Members of the Bar, working under the auspices of the Minnesota Citizens'
Conference on Courts, together with the Young Lawyers Section, the Lawyers'
Wives and the Judicial Council of the State of Minnesota, composed of repre-
senatives of the various Minnesota courts, will be active in the function of this
Conference.
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However, the most effective contribution to the success of this Conference
will undoubtedly be made by the lay citizens, the men and women drawn from across
the State of Minnesota and selected because of their leadership in their
communities, their interest in government affairs and in matters of vital public
concern to the state as a whole. Included among these will be leaders in
business, finance, labor, industry, the professioms, the news media, education,
religion and other civic and lay activities.

THE CONFERENCE FORMAT

This will be a study conference. It will proceed primarily through a series
of intensive panel discussions of the topics selected for consideration. The
conferees will be divided into small groups for this purpose; discussion teams
will rotate among the various groups so that each conferee will have the
opportunity of deliberating and expressing himself on all of the Conference
subjects. The teams will include outstanding legal scholars, judges and lawyers
who have given a great deal of thought and study to the objectives of the
Conference.

To supplement the panel discussion, there will be general assembly sessions
at which short addresses on each topic will be presented by authorities from
within and without the state. Reading material, focused on the Conference topics,
is being prepared and will be distributed to all conferees in advance of the
Conference as an aid for understanding the issues and stimulating informed discussion.

WHAT THE CONFERENCE SEEKS TO ACCOMPLISH

The Conference will be, as its title suggests, an opportunity for outstanding
men and women of the State of Minnesota, both lawyers and non-lawyers, to consider
together the need for modernizing the judicial system of Minnesota and the best
means by which to achieve this objective. What will be sought is a sound judgment
on those important matters from a group of representative citizens of Minnesota;
citizens who expect from their courts speedy, fair and needful justice, and, too,
who expect that the judges of those courts have the knowledge and responsibility
commensurate with their high office,

ATTENDANCE AND ACCOMMODATIONS

The attendance will be restricted to a limited number of outstanding citizens
and leaders because of the requirements of the discussion group plan, which will
shape the proceedings, and the limitation of facilities.

Because of budget limitations, it will not be possible for the Conference
on Courts to pay the travel and lodging expenses of those invited to attend the
Conference. However, there will be no registration fee or other cost. The
accommodations at the Thunderbird Motel, Bloomington, Minnesota have been
arranged for and will be reserved as requested by individual conferees, Admittedly,
all conferees will incur some slight incidental expense, as well as loss of time
from their business, profession or regular household responsibilities.

It is the hope of the Minnesota Citizens' Conference on Courts that the
opportunity to study these important problems and to contribute to a discussion
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of them, as well as to profit from an unparalleled exchange of information and
ideas, will appear worth the investment of time and effort involved.




JUDICIAL REFORM — WHY SHOULD ANYONE CARE?

Mr. President, members of Minnesota Citizens
for Court Reform.

Today I want to share a few thoughts with you
on our mutual quest for improvement in the admin-
istration of justice, in judges and in the courts. To
begin with I think the first fact that we have to
recognize is that in seeking judicial reform we, at
the same time, can never fail nor can we ever suc-
ceed. We can never fail in that our very effort on
behalf of judicial reform is success. It is the success
of citizen participation in the governmental process,
of citizen awareness of his responsibility for self
government. We cannot, on the other hand, ever suc-
ceed because no matter how many improvements we
make in judicial administration, no matter how
many improvements we make in our courts and ju-
dicial machinery there will always be problems that
remain unsolved and new problems that arise out of
new circumstances. We will never achieve the perfect
judicial system, If we ever think we do, all it means
is that we have joined the ranks of those who argue
that everything is just fine with the courts.

To understand the necessity for judicial reform
today we should look for a few minutes at the past.
The need for judicial reform has always been with
us. For example, among the tyrannical acts of King
George complained of in the Declaration of Inde-
pendence were that he “obstructed the administra-
tion of justice, by refusing his assent to laws for
establishing judiciary powers,” and “he made judges
dependent on his will alone for the tenure of their
offices, and the amount and payments of their sal-
aries. ”’In the 19th Century the people reacted against
the government becoming the private domain of the
privileged few and the Jacksonian remedies of short
elective terms and no professional qualifications for
judges were thought to be the cures for the evils of
the day. They were not, and at the beginning of the
20th Century it fell to an obscure law professor from
Nebraska, Roscoe Pound, to have the temerity to
suggest that all was not well with our courts and
judges. His speech, as I am sure most of you are
aware, was given just across the river in St. Paul
to the 1906 annual meeting of the American Bar As-
sociation. Pound shocked the bar by suggesting not
only that there was dissatisfaction with the adminis-
tration of justice, but that it was popular dissatis-
faction, i.e., dissatisfaction by the average citizen—
and even worse that the bench and bar should pay
attention to this popular discontent. Pound pointed
to the multiplicity of courts and political selection of
judges as the principal faults of the system.

Since Pound’s speech there have been innumer-
able efforts to reform the judiciary, the courts, and
the procedure in the courts. There have been thou-
sands of studies, commissions, committees, confer-

An address by Robert J. Martineau, Associate Professor of Law, Uni-
versity of lowa, before the Minnesota Citizens for Court Reform,

Minneapolis, Minnesota, November 7, 1969,
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ences, reports and recommendations. Some of these
have resulted in improvements, many more have not.
There are now professionals in the field of judicial
reform, and organizations such as your citizens
group and the American Judicature Society devoted
to the cause. Millions of man hours, mostly unpaid,
have been spent working for it. The question must
be asked, what has been accomplished? Are we any
better off today than we were in 19067 I think a fair
appraisal is that much has been accomplished but
even more remains to be done today than was the
case in 1906. The problems are so great today that
citizens conferences, such as the one you had in Min-
nesota in 1966, have been held in almost every state.
The American Assembly devoted one of its annual
conferences to “The Courts, The Public and The Law
Explosion.” The Christian Science Monitor assigned
one of its reporters to do a book on “The Crisis in
the Courts.” And just this last week the President’s
Violence Commission called for the doubling of ex-
penditures by local and state governments for the
administration of justice. There have even been pre-
dictions that we will soon be faced with a complete
breakdown in the judicial process, particularly in the
area of criminal law enforcement.

Let us now focus on Minnesota. Here we find a
judicial system created in 1857 to meet the demands
of rural state with a population of approximately
150,000. Today, 112 years later, we find virtually
the same judicial system serving over 314 million
people, most of whom live in an urban setting.

What are the defects of this system? The princi-
pal ones are those referred to in the consensus state-
ment of your 1966 Citizens Conference. The state-
ment mentions firet the question of judicial selection
and tenure. The judicial selection system you now
have in Minnesota, with unrestricted gubernatorial
filling of judicial vacancies and non-partisan elec-
tion of judges for short 6 year terms, is, in my view,
the worst of all possible methods of selecting judges.
Under it no means is provided for a careful, impar-
tial appraisal of a lawyer’s qualifications to be a
judge and no one can be held responsible for a poor
judge. If there is one thing of which we can be cer-
tain is that the competitive election has no place in
the judicial selection process. It, like prohibition,
was an experiment that just does not accomplish
what it is supposed to do.

Your citizens conference called for judicial ap-
pointments to be made by the governor from a list
of nominees submitted by an independent nominat-
ing commission. This is what is known as the merit
gelection plan. This plan, which was incorporated
into the proposed constitutional amendment which
was introduced in your legislature last year, is con-
sistent with the recommendations of virtually every
person who has ever made a study of the judicial
selection process. It is in accord with the experience
in the states which have such a system,

The merit selection plan has lived up to its ex-




pectations. This is proven by the record. The plan
was first adopted in Missouri in 1940, In varying de-
grees it has spread to Kansas, Alaska and Alabama
in the 1950’s, and to Colorado, Florida, 1daho, Iowa.
Nebraska, Oklahoma, New York, Puerto Rico, Utah
and Vermont in the 1960’s. Thus we have progressed
from a single state in the '40’s to three additional
states in the '50’s to adding 9 states and one terri-
tory in the '60’s, Only a judicial selection plan that
works could have that kind of success.

In talking about merit selection we must not ig-
nore however, merit retenfion. This is the other
side of the merit selection coin. By merit retention I
mean that a judge's continuance in office is subject
to a periodic review, not by having him run against
a competing candidate but by letting his perform-
ance on the bench determine whether he should be
continued in office. Under your present system you
can be faced with two situations. In one, the sitting
judge is opposed by a lawyer who wants the judge’s
job. In the other no one chooses to run against the
gitting judge. In the former the choice may be be-
tween Tweedledum and Tweedledee, and you really
don’t want either, In the latter all the judge has to
do is make sure he gets to the polls to vote for him-
self and he is elected. I can state from experience
that nothing is more frustrating than to vote in a
judieial election in which what yvou really want to
do is vote disapproval of the judge but it is impos-
sible to do so because the alternative may be worse
or the judge's name is the only one on the ballot.

But are merit selection and merit retention, by
themselves, adequate to protect the publiec from the
judge who for physical or other reasons acts in an
improper manner? The experience over the country
has proven that they are not. Also ineffective is
vesting removal authority in the legislature or in the
governor because they are reluctant to pass judg-
ment on the conduct of a member of the judicial
branch. The plan that appears to be the answer is
to have an independent commission to which ecitizens
can complain and which has the power to investi-
gate and to recommend to the state supreme court
the removal, retirement or some lesser penalty for
improper judicial conduet. It is most important, I
believe, to give to the judiciary the power to police
its own members. Unless it has the power to police
itself, the task just will not be done. There must also
be, of course, a mandatory retirement age. Nothing
is more dangerous to justice than a judge who no
longer possesses the vigor and mental alertness nec-
essary to preside in court. With the combination of
merit selection, merit retention, mandatory retire-
ment age and discipline and removal power in the
gtate supreme court we can have the type of judi-
ciary we must have,

But as the Citizens Conference pointed out, some-
thing in addition to good judges is needed. The
judges must have a system of court organization
which permits them to function to the best of their
ability. Here again Minnesota suffers under the dead
hand of the past. You have not only the Supreme
Court and the Distriet Court but the Probate Court
(which in some counties is also the Juvenile Court),
the Municipal Court (which in some counties is also
the Conciliation Court) and, last — and least — the

justices of the peace. Each of the courts is separate
and independent with no central administrative au-
thority. In short what you have is not a court system
but a non-system. In the years that I have spent
working for judicial reform I can honestly state that
the only reason I have ever heard expressed for the
continued existence of a non-gystem with a complex
of courts such as you have here is that with so many
persons holding office in these separate courts they
are very difficult to eliminate. This may be an ex-
cuse; but it certainly is no justification.

Let me dwell for a moment on the justice of the
Peace, and in doing so I do not mean te mark as
unimportant the other changes which must be made
in court organization. Of all of the features of our
outdated court system the Justice of the Peace is
the one that is most clearly a national disgrace. His
impact is so great because he comes in eontact with
s0 many more people than the District Court or
Supreme Court judge, For many people he is the only
representative of the judicial system with whom they
come in contact, and this contact almost always re-
sults in publie distrust of the judicial system.

In Iowa we still have J.P.’s as you do here. A re-
cent incident involving a J.P. in Towa serves as just
one more reason why they must be replaced with
regular judges. Howard James, the Christian Sei-
ence Monitor reporter who wrote Crisis in the Courts
(who is incidentally a native of Iowa City) in a
speech to the 1968 mid-year meeting of the Ameri-
can Judicature Society told of the lowa case in which
a justice of the peace was ordered to pay $2500 in
damages to a man who had been charged falsely in
the J.P.'s court with writing a bad check. The J.P.
had been using the criminal process of his court to
run a private check collection business for which he
received 20% of all monies collected. The fact that
the J.P. was acting improperly was shocking, but
at least when James told the story it had a satisfac-
tory ending—the J.P. had to pay the $2500 judg-
ment. But it did not end there. The J.P. had the gall
to appeal the judgment and this past June the ITowa
Supreme Court held that even though the conduct of
the J.P. was “a corrupt and flagrant misuse of the
powers of the defendant’'s office” the J.P. did not
have to pay the $2500 because he was protected by
the doctrine of judicial immunity. The only solution
to this problem is to abolish the J.P. system, Until
we can assure every litigant in court a trial before
a full time, salaried, legally trained judge we eannot
in good conscience point with pride to our judicial
system.

You in Minnesota have your work cut out for
vou, You are handicapped, I am told, by the fact that
your bar is divided on the desirability of the pro-
posals vou advocate. This will not help, to be sure,
but from my experience with state legislatures I am
convinced that it is only citizen pressure on the legis-
lature that can achieve judicial reform. There is no
short cut, no easy way. There is only the old fash-
ioned method of first convineing your fellow citizens
that judicial reform is in their self interest and then
having them put enough pressure on the legislature
that it is forced to act. You can succeed, you must
succeed, but only vou can do it.




Why have a unified system?

By C. STANLEY McMAHON
Second of two articles

Why should we have a unified
court system? Or, more exactly,
why shouldn’t we?

A look at our present court sys-
tem (or as it has more aptly been
called a non-system) should provide
the answer. Strange as it may seem,
no one knows how many courts
there are in Minnesota.

® We know we have one Supreme
Court ‘which has appellate jurisdic-
tion and ten District Courts, which
have general jurisdiction.

Then we have a whole prolifera-
tion of so-called “minor” or ‘“infer-
jor” courts, which are more proper-
ly classified as courts of special or
limited jurisdiction.

® There is a probate court in
each county, so we have 87 of
those.

@ We have the same number of
juvenile courts which, in most cases,
are operated as a part of the pro-
bate court, but in other cases, as
part of the District Court.

® Then we have a bunch of mu-
nicipal courts, most of which oper-
ate on a part-time basis and whose
jurisdiction varies widely. Salaries
of municipal judges range from a low
of $240 to a high of $12,500 per year.
At last count, there were 1468 of such
courts, although they come and go
like the will-o-the-wisp depending
on their ability to produce revenue,

® Some of the larger cities also
have conciliation or small claims
courts, in which lawyers are not per-
mitted to practice. .

@ Then, last and least, are the
justices of the peace courts and no-
body knows or can find out how many
of them there are. Some justices of
the peace are elected but never
qualify by filing a bond and make no
reports. The justices are paid strict-
ly on a fee basis and hold “‘court”
wherever and whenever they feel
like it, such as in their living room,
kitchen or backyard. Admittedly,
there are conscientious justices who
try to do a good job with an anti-
quated system, and they would be
the first to admit that the office
should be abolished and has no place
in the 20th Century. Yet, it is these-
go-called inferior courts with which
most people come in contact. It is

an anachronism that most of the ju-
dicial decisions in Minnesota today
which affect the liberty and property
of its citizens are being determined
in part-time courts by part-time
judges, most of whom had no le-
gal training whatever,

A UNIFIED COURT system
would simply abolish all of the courts
except one, which would have gen-
eral jurisdiction over everything.
This court would sit in divisions as
necessity would require, such as a
traffic court division, a probate divi-
sion, a family court division, and a
trial division. It would also have ap-
pellate divisions. Our present Su-
preme Court is vastly overworked
and an intermediate appellate court
division would greatly lighten the
lead. Thus, a judge who has a par-
ticular aptitude for some branch of
the law, such as family law, could
be assigned to such a division, and
so instead of having specialized
courts, we would have specialized
judges who could handle cases
that they are particularly qualified
for and could be shifted when and
where they are needed.

Under the present system each
court operates completely independ-
ent of all of the .others, as if each
judge was sitting on his own little
island in the judicial sea. The sav-
ings, both in time and money, by
a unified court operation are incal-
culable. For instance, each court
now has its own separate clerk and
office personnel, and these offices
would be combined. The number of
judges would be greatly reduced,
but they would work full-time and be
adequately compensated. Admittedly,
such a change would mean a lot of
people would lose their jobs, which
they now hold, due to the political
system.

WHILE IT HAS BEEN said that
if anyone proposed our present sys-
tem for administering justice in the
20th Century, he would probably be
immediately committed and carted
off to the nearest institution, it should
be remembered that when this sys-
tem was adopted in 1856, it was quite
a sensible approach to the needs of
the public. At that time Minnesota
had a population of about 150,000
and was mostly a rural economy.
Travel was slow and difficult and the

small size of our counties, particu-
larly in Southern Minnesota, shows
that they were designed so that peo-
ple could reach the county seat in
a day’s travel, by team. There
weren't many lawyers or judges and
the courts only sat periodically in
the rural areas and the part-time
judge, who settled the relatively few
disputes at the local level was quite
workable.

Now, with a population of over 3%
million, mostly in urban areas, with
rapid travel, and a complex econ-
omy, the 1856 court system that we
have simply is out of date. Like ev-
ery other civil institution, the law is
changing rapidly and becoming in-
creasingly complicated. There are
problems such as urban blight, envi-
ronment, pollution, electronic data
processing, super jet noise, crime
and delinquency, which were never
even dreamed of a century ago,
that are pushing new and difficult
problems onto our courts. Yet, our
present system has not even adapts
ed itself to the invention of the au-
tomobile, and our courts throughout
the nation are flooded with personal
injury litigation that they are um-
able to handle. The sweeping
changes in the criminal law field
alone have put a burden on our pres-
ent courts, threatening a complete
breakdown.

IF WE DID HAVE a modern, up-
to-date unified court system, it still
will be no improvement unless it is
operated by competent and dedicat-
ed men on the bench. That judges
are elected in Minnesota is the re-
sult of an historical accident. It nev-
er occurred to our founding fathers
that judges should be elected. There
is no such parallel in the federal
system and most of the criginal 13
colonies never did and do not mow
elect judges.

The idea originated in the Jackson
administration in the 1830s. Jackson
didn’t like the courts telling him he
was doing something unlawful or un-
constitutional and he proposed pop-
ular election of judges for short
terms so that they would be sub-
ject to political pressure. The first
state to follow the lead was Missis-
sippi, but when New York put it in
its constitution, other states as
they came into being across the Mid-

west, folllwed New York's lead.
Most responsible voters will freely
admit that they do not feel qualified
to select the judiciary at the ballot
box.

Many judges have been elected,
not because of any particular quali-
fication, but because they have a
popular sounding name. In another
state, a judicial candidate by the
name of John F. Kennedy got a tre-
mendous vote.

It has been argued that we have
had and do have some distinguished
jurists in Minnesota. This is true,
but I submit that this is in spite
of the method of judicial selection
and not because of it. The recent
trend throughout the country has
been away from the popular election
of the judiciary. For example, Iowa
and Nebraska have the merit selec-
tion plan; North and South Dakota
are working toward it; Wisconsin
has practically unified its courts. If
you looked at a map geared to im-
provements in the methods of ad-
ministering justice, Minnesota would
show up as a conspicuous island of
inactivity. It is an interesting fact
that in the entire civilized world
judges are selected by popular vote
only in a few backward states such
as Minnesota, and in Switzerland
and the Soviet Union.

ASK YOURSELF this question.
Would you step into a jet airéraft
on a cross country trip if you knew
that the pilot was selected by popu-
lar vote? Of course, you wouldn’t.
Nor would any airline entrust the
lives of its customers, to say noth-
ing of a ten million dollar aircraft,
to a crew selected in such a haphaz-
ard manner. Yet, in our courts every
day we entrust our lives, property
and even our liberty to personnel
about whom we have little or no in-
formation concerning their qualifica-
tions.

In fact, the chief pilot of a jet
aircraft is a very superior person.
He is carefully selected and trained
and his knowledge is kept up-to-
date. His physical and emotional
health is regularly and meticulously
checked and if there should be even
a possibility that he is unable to per-
form at top competence, he doesn’t
fly anymore. Yet, we have had
judges on our benches who, being




human beings, are susceptible to the
frailties of human nature, such as
senility, alcoholism, irascibility and
laziness.

Yet, we have no machinery for
removing or suspending the non-
qualified judge, except the unsatis-
factory one of having someone run
against him when his term expires
(when it already may be too late
to avoid the damage that he could
do), or impeachment, which is prac-
tically impossible. There are a num-
ber of states, including California,
where the idea originated, that have
a nonpartisan judicial qualifications
commission to which complaints
against judges can be made. Their
experience has been that the great
majority of complaints have no foun-
dation, as a lawyer or litigant who
loses the case is inclined to blame
the judge when it is not his fault at
all.

On the other hand, the investiga-
tion of a number of complaints,
which was done on a confidential
basis, have resulted in the volun-
tary retirement of a number of
judges who would not otherwise have
done so. In the event that the com-
mission feels the change is justified
a hearing can be held and the Su-
preme Court of the state make a
ruling either disciplining, suspending
or removing the judge; but it is sel-
dom necessary to carry the proceed-
ing that far.

LEGISLATION CREATING such
a nonpartisan commission on judi-
cial discipline was introduced in the
last session of the legislature but,
as usual, didn’t pass. To his credit
Chief Justice Oscar Knutson has pro-
posed that the judges themselves
create such a commission to process
complaints against the judiciary, but
it would be better to have a legally
constituted commision on which lay-
men would have a voice.

The analogy between the air trans-

portation business and the business
of administering justice is not a bad
one. If you took a highly skilled jet
pilot and gave him a DC3 to fly
you couldn’t expect better perform-
ance then the machine was capable
of. On the contrary, if you took a
pilot with only propeller training
and told him to fly a jet you could
expect disaster. We. must have both
modern up-to-date judicial machin-
ery, which is staffed by competent
personnel, as one without the other
doesn’t accomplish much.

It has been stated, and perhaps
not so facetiously, that what court
reform needs in Minnesota is a juicy
scandal. It would seem too bad if
that is the case, such as what hap-
pened in Oklahoma, Illinois and New
Jersey, where there was clear evi-
dence of corruption on the bench.
We have had situations which would
have been scandalous if they were
publicized and we have had some
that were. We have had cases of
senility, a kick-back case, an em-
bezzlement case and instances
where judges who, presumably work-
ing full-time, were operating private
businesses.

THERE IS A natural reluctance
on the part of the public, and es-
pecially on the part of the bar, —
for obvious reasons—to criticize the
judiciary, and this is natural and de-
sirable. However, it has also been
said that the business of judicial ad-
ministration is too important to be
left to the judges and lawyers and,
in fact, justice is everybody’s busi-
ness,

In Winona, we have a new mod-
ern hospital facility and a new mod-
ern high school, which cost millions
of dollars and which would not ex-
ist except for public support. I doubt
if these matters were left to the doc-
tors and nurses, or the teachers, that
we would have these fine facilities.
The people of Winona finally decid-
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ed that they were entitled to some-
thing better than an antiquated
health facility and an out - dated
school and they went ahead and did
gomething about it. On the other
hand, two referenda to get a mod-
ern courthouse were defeated.

IT IS MY considered opinion that
modernization of the process of ju-
dicial administration will never come
from the bench and the bar, but
only from an aroused public opin-
jon. There are several reasons for
this, A judge may well say to him-
self, “I was selected under the old
system, I am a good judge, there-
fore, it must be a good system’ and
this is human nature. There are oth-
ers who like the independence of the
judiciary where no one can tell a
judge what to do or when to do it
and, therefore, resist change. Also,
there are lawyers who are more in-
terested in making money than in
promoting justice and wnat to have
a part of the political process when
a judge is selected or contribute to
his campaign, in exchange for fu-
ture favors.

But, the big reason is apathy and
indifference on the part of both the
bar and the public and the natural
resistance to change. The fact re-
mains that the courts do not belong
to the judges and the lawyers, but
to the people, and if an informed
public wants a better system for the
administration of justice they can
have it. If they do not want it or are
indifferent to it, they will have the
type of judicial administration they
probably deserve.
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Court reform in Minnesofa

Court reform in Minnesota?
What's that? Nothing much.

Although there is increasing pub-
lic concern about our courts, there
is a natural reluctance to criticize
the judicial system. No one wants to
believe that our courts are unfair,
inefficient, politically controlled,
and corrupt. But corruption on the
bench of the highest courts of two
of our states (Illinois and Okla-
homa), publicity about the politics
of judicial selectiom for the United
States Supreme Court, and an aware-
ness of the expense and delay in-
volved in court proceedings have
made the public critical of our pres-
ent system and, in states other tham
Minnesota, successful in instituting
or accomplishing major reforms for
a modernized court system.

YET, THE SPARK that lit this
movement was ignited in Minne-
sota. The year was 1906, and the
American Bar Association was
meeting in the House chambers in
the state capitol in St. Paul, where
a most unusual thing happened. A
young law professor from Nebraska
had the temerity to attack the “‘es-
tablishment.” He made a speech to
the delegates entiled, ‘Causes of
Popular Dissatisfaction with the Ad-
ministration of Justice.”

He shocked this august gathering
by stating bluntly that the court sys-
tem as it existed was inefficient and
was operated by politicians whose
capabilities were less than should be
expected by the public for judicial
competence and the public was dis-
satisfied therewith. That young
man’s name was Roscoe Pound.
When he retired a few years ago, at
the age of 90, from the Harvard Law
School, he was the leading scholar
and authority in the law profession
in the English speaking world.

Today, in the state capitol, is a
plaque with a bust of Pound and
the text of his historic speech for all
to read — or to ignore. It is ironic
that the state where it all began
seems to be the last to heed the
alarm that Pound so eloquently
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sounded. The late Chief Justice
Vanderbilt of New Jersey, who had
2 national reputation in this field,
once said, ‘‘Court reform is no sport
for the short-winded.” What has hap-
pened and has not happened in Min-
nesota since Pound’s speech illus-
trates the wisdom of that remark.

FOR 30 YEARS, nothing happen-
ed. Then the legislature bestirred it-
self and created a judicial council
and charged it with the duties of
continuous study of the organization
and rules of practice of the judicial
system of the state, At first, the
council attempted to do just that,
and in 1941 a subcommittee, known
as “The Loring Committee,” from
its chairman, the late Chief Justice
Charles Loring, made a comprehen-
sive study and report. This subcom-
mittee was composed of a number
of distinguished judges, lawyers and
law professors.

Its recommendations were fairly
simple: an amendment to the judici-
ary article of the state, combining
all of the various courts that we
have into one court of general juris-
diction, staffed by full-time judges,
who are legally trained, and select-
ed, not by popular election, but upon
the momination of a non-political
commission, and appointment by the
governor, and who, upon the expira-
tion of their terms, would run against
tht;ir record and not another individ-
ual.

This method of judicial selection
and tenure had just them gone into
effect in Missouri, and is sometimes
referred to as the ‘‘Missouri Plan.”

However, it is better known as
“Merit Selection.” It has been en-
dorsed by the American Bar Asso-
ciation and the American Judicature
Society as a desirable reform and is
in effect presently in a mumber of
states, where it is working well. Im-
plicit in the Loring Committee’s pro-
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posal was the elimination of the
part-time courts, part-time judges,
and the lay judge, particularly the
justices of the peace.

To a young lawyer, who had the
opportunity of working with Justice
Loring, these proposals seemed so
sensible that T assumed they would
be welcomed by the bench and bar.
Instead, they were received with a
thud of silence and the justices of
the peace descended upon the capi-
tol like locusts. The report was put
on the shelf to gather dust and sub-
sequent legislatures have been so re-
luctant to appropriate money for the
judicial council that it has done very
little since.

ANOTHER 18 YEARS went by
and in 1955 the committee on consti-
tutional revision of the Minnesota
State Bar Association took another
look at the problem. As a member
of that committee, ¥ proposed resur-
recting the Loring Committee’s re-
port, drafting a constitutional
amendment to implement it, and
getting the job done once and for

all. The older and wiser heads of
the committee said we couldn’t move
too fast too soon (our judicial system
then was unchanged for a hundred
years), and they rejected the argu-
ment that “it hurts less to cut off
a dog’s tail in one operation, instead
of an inch at a time.”

However, a constitutional amend-
ment was proposed which provided
that there must be at least two
judges in each district, that in the
future judges should be lawyers, that
the jurisdiction of the probate court
could be enlarged and that the jus-
tices of the peace courts be elimi-
nated as constitutional courts. The
amendment was easily adopted in
1956, perhaps, not because people un-
derstood it, (although they did think
the J. P. court would go), but be-
cause it was an attempt at court
reform, and they were all for that.

The results of the amendment are
quite innocuous. The justice of the
peace courts have not been elimi-
nated because no legislation has been
adopted to do so. In counties under




30,000 the probate courts can have
the same jurisdiction as municipal
courts, but, admittedly, this has not
worked out well. Requiring judges
to be lawyers in some rural sreas
has resulted in vacancies because
no one wants the part-time jobs,
and the amendment respecting the
District Courts has had no practical
effect.

AFTER THE constitutional amend-
ment was adopted, the legislature set
up an interim commission to make
a further study and appropriated
$25,000 for its use. Although the
members of the committee had not
shown much interest in court reform
previously, the bar ‘association
thought that it should be encour-
aged and a special “committee on
the lower courts” was created. For
over a year the interim commission
did nothing and liaison between it
and the bar committee was poar.
It did make a report but advocated
no specific legislation and this put
the bar committee in the position of
having nothing to recommend to the
association.

As chairman of the committee on
lower courts, I recommended that
the committee be terminated - court
reform in Minnesota seemed to be
a hopeless task. However, a few
members of the committee raised
the question, “If we do not perse-
vere in the effort to modernize our
courts, who will?” As a result, the
section of court organization and ad-
ministration was formed. (A “sec-
tion” is a part of the bar associa-
tion, but has its own officers, dues
and budget, and operates somewhat
independently).

IT WAS NOW 1960. One thing the
section did accomplish in the five
years of its existence was the adop-
tion of the court administrator act.
We now have a functioning court
administrator under the supervision
of the Supreme Court, and some
progress has been made in the as-
signment of cases and judges, and, of
course, such an office is an abso-
lute necessity to a unified court sys-
tem, which would necessarily be ad-
ministered at the state level.

As chairman of the section, I
again advocated a constitutional
amendment to provide for a unified
court system and non-political selec-
tion and tenure of the judiciary.

Reprinted, with permission. from WINONA DAILY NEWS,
Winona. Minnesota, Wednesday, Fehruary 25, 1970,

Again, it was decided that this was
going too fast and the section devot-
ed its time, energies and talent, to
drafting what has come to be known
as the “County Court Bill.”

This bill went as far as you can
go toward court unification without
a constitutional amendment. It
would combine the jurisdiction of
the present municipal, probate, ju-
venile and justice courts into a coun-
ty court, staffed by full-time legally
trained judges. Justices of the peace
and part - time municipal courts
would be abolished. The bill did rot
touch the problem of judicial selec-
tion and tenure as, again, a constitu-
tional amendment is needed to do
that. Although the bill was introduc-
ed and the house committee held
hearings, it never even had a hear-
ing in the Semate Judiciary Com-
mittee. The bill simply died. Two
years later the bill was redrafted
in the legislature and met the same
fate. The section was then dissolved
and whatever fate court reorganiza-
tion has in the state bar rests in the
committee on judicial administra-
tion.

THE OTHER accomplishment of
the section was persuading the bar
association in cooperation with the
American Judicature Society, to
hold a citizens conference on the
courts, which was held in Minneapo-
lis in the fall of 1966. This conference
was attended by about 100 lay per-
gons from business, labor and pro-
fessional fields. Although the confer-
ence lasted three days and attracted
such national figures as speakers as
then Associate Justice Tom Clark of
the Upited States Supreme Court, it
received little publicity or interest.

However, as a result of this con-
ference, an organization known as
Minnesota Citizens for Court Re-
form, Inc., was created. Its mem-
bers are dedicated and capable peo-
ple who are deeply concerned about
the status of our Minnesota courts.
They want to do something about
it. Information concerning this or-
ganization can be obtained from its
president, Christopher O. Batcheld-
er, 415 16th Ave. SW, Rochester, or
its secretary, William J. Cooper,
5500 Mirror Lake Dr., Edina. This
citizens group, with the cooperation
of the Americar Judicature Society,
is now planning a second Minnesota
conference on the courts, to be held
in the Twin Cities area in May 1870.
It deserves public support.

IN 1967 THE commites on judi-
cial administration, again at the urg-
ing of the writer, drafted a proposed
amendment to the judiciary article,
including the substance of what was
proposed by the judicial council
more than a quarter of a century be-
fore. After the usual wrangling over
verblage, the committee submitted
it to the board of governors for ap-
proval,

What followed resembled a comic
opera, more than the proceedings of
a professional organization. First, the
board of governors tdok no position
on it because it involved ‘‘controver-
sy,” so a full afternoen of the state
bar convention was scheduled for
hearing on this subject. For three
hours the lawyers wrangled over
procedural questions and the meet-
ing was adjourned without ever dis-
cussing the merits.

However, it wasn’t dropped there,
but a full day was set aside for a
special consideration of this subject
matter, and all of the lawyers were
invited to attend. An impressive pan-
el, including out of state speakers,
were present. The idea was that aft-
er hearing the arguments, the law-
yers would vote to express their
views of the association. Out of some
4,000 lawyers, about 200 attended,
and the meeting was firmly and fully
packed by the vocal, but well-organ-
ized minority, who opposed it. Again,
the result was the same, and the
1969 legislature did not even consid-
er the subject.

However, at the end of that ses-
sion up popped two bills which were
introduced. These would provide two
new court systems called a District
Probate Court and a District Munici-
pal Court, which could be implement-
ed only with the approval of the lo-
cal county boards and city coun-
cils. The bills do have some merit.
They combine the expense of the
court clerks into one place, provide
full-time legally trained judges and
curtail the powers of the Justices of
the Peace. The fundamental objec-
tion is that they add two mew court
gystems where there are already too
many and increase the complexity
of a system already badly affected
by that disease. When cancer sur-
gery is needed an aspirin is little
help. The adoption of legislation such
as this would be a step backward
and would set back the reasonable
anticipation of the modern court sys-
tem for another century.

. Next: What’s a unified court?
Why should we have it?
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