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STATEMENT OF FACT

This appeal arises out of an action
commen@ed in the District Court in Dakota
County, Minnesota, on or about April 10,
1968 by the Plaintiff, A & J Builders,
against the Defendant, The Lutheran Church
Missouri Synod, its President, Dr. Oliver
Harms and other defendants.

This is essentially an action for dam-
ages resulting from an conspiracy to
interfere with advantageous contractural
and business relationships and a conspir-
acy to boycott and destroy and invade a
contractural relationship to Plaintiff's
damage.

The Complaint which is included herein

as Appendix on Page is refer-
red to in this Statement of Facts as
though it had been set out in full.

In addition to the facts set forth in
the Complaint, the Lutheran Church Mis-
sori Synod, a Missouri Corporation, is
headquartered at the Lutheran Building,
210 North Broadway Street, St. Louis,
Missouri, is a Continental Church or-
ganization having parishes and colleges
throughout the Continental United States
and Canada.

The Lutheran Church Missouri Synod is
presided over by Dr. Oliver R. Harms, its
Chairman, and a Board of Directors which
consists of people from throughout the
United States. Within the Lutheran Church
Missouri Synod, it has its Division of
Church Government, Division of Higher




Education, Division of Parish Education
and Services, Division of Communications
and Public Relations, Division of Church
Literature, Division of Finance and
Division of Controllership, all under its
Board of Directors.

There are 34 Synodicil Districts, more
or less, The District in Minnesota in-
volved in this case is the Missouri
South District of Bloomington Church,
Missouri Synod, which is a Minnesota
Corporation.

The Lutheran Church Missouri Synod
owns colleges in major cities throughout
the United States. The particular one
involved in this case is Concordia Col-
lege, located in St. Paul, Minnesota.
The Concordia College of St. Paul, Min-
nesota is wholly owned by the parent
corporation, the Lutheran Church, Mis-
sori Synod and is under management, dir-
ection and control of its President and
Board of Control in St. Paul.

The Lutheran Church-Missouri Synod
from its total church operations took in
about $163,000,000.00 Dollars in 1962
alone from contributions.

The Defendant, Dr. Eugene Linse, is one
of the Professors at Concordia College,
St. Paul, Minnesota, and draws his pay-
check from the Lutheran Church-Missouri
Synod of St. Louis, Missouri, and is un-
der the direct supervision, management,
and control of the head office at St.
Paul.

Linse is the agent in fact for the
Lutheran Church-Missouri Synod. He is
in charge of promoting their Public Re-
lations. He is sort of a roving Pastor
and does preaching work in various con-
gregations whenever needed.
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Dr. Linse is engaged in promotional
wqu and was instrumental in promoting
Ridge Lutheran Home, Inc.

Plaintiff herein is at all times mate-
rial the owner of 113 acres of land in
the Village of Burnsville which is
plotted into a planned unit development

and zoned for hospital and nursing home
facilities.

Ridge Lutheran Home was incorporated
under the Minnesota Non-Profit Corporation
Act. Its purpose was to establish one or
more Christian homes for the elderly and
incapicated and provide for their medical,
nursing and spiritual care. It was to
acquire the title by purchase of the 113
acre tract of land owned by A & J
Builders Inc., the Plaintiff and Appellant
herein. The Ridge Corporation was to borrow
money to pay for the %dnd, building and
construction costs. Eugene Linse Jr.
was one of the incorporators of Ridge.
There was to be a Board of not less than
5 directors who were charged with the
management of the Corporation. IN the
event of disolution or liquidation the
assets of Ridge are to be distributed to
the Minnesota South District of the
Lutheran Church-Missouri Synod, a
Minnesota Religious Corporation.

The nursing home, which was 70%
complete when construction ceased was to
have a Chapel built in part of it for Church
services. The whole project was under the
domination, direction and control of men
in the employ and connected with the Lutheran
Church,~- Missouri Synod. Dr. Eugene Linse
in engaging in the promotion of this pro-
ject was was acting in the scope of his
corporate anthority and employment with
the head organization of the Lutheran

3l




Church-Missouri Synod. Linse's duties
generally were as professor, director
of recruitment, roving Minister and the
promotion of good will generally for
the Lutheran Church-Missouri Synod.

Ridge Lutheran Home, Inc. entered into
a contract with A & J Builders to buy the
property, which is a planned unit develop-
ment, for the sum of $7,000.00 per acre.
Plaintiff is also the General Contractor
and was to receive ten percent over and
above costs, as profit for putting up the
building.

Ridge Lutheran Home, Inc. was in the
main Incorporated by men belonging to the
Lutheran Church-Missouri Synod. The In-
corporators, including Linse, set up a
plan whereby they would sell Church Bonds

to finance the purchase of the land and
construction of the building. This was
to be financed mainly through the sales
of bonds to the parishioners of the
Lutheran Church-Missouri Synod.

The Concordia Publishing House, St.
Louis, Missouri, is the official pub-
lishing house for the Lutheran Church,
Missouri Synod, and puts out its annual
publication and a semi-monthly news-
paper. The Concordia Publishing House
is wholly owned by the Lutheran Church-
Missouri Synod.

The Board of Directors of Ridge
Lutheran Home, Inc. contracted with the
Concordia Publishing House, whereby
Concordia Publishing House agreed to
run Ridge Lutheran Home's ad for the
sale of Bonds in their newspaper. This
had the effect of an endorsement by
the Lutheran Church-Missouri Synod of
the sale of these Bonds.

4




The Bond sales continued by Ridge
Lutheran Home, Inc. One of the Direct-
ors, one Luther Gronseth, was hired to
run the office for the salary of ap-
proximately $1,200.00 a month, plus ex-
pinses. An office secretary was hired,
also.

Carl R. Anderson was the President
of A & J Builders, Inc. and was also on
the Board of Directors of Ridge Lutheran
Home, Inc. and was its President and
Executive Secretary. Anderson's duties
were mainly to supervise the construction
out on the job.

All went well in the sale of Bonds and
the raising of money and the construction
of the nursing home which was contemplated
until the Summer of 1966 when Linse and
Gronseth got greedy.

The Ridge Lutheran Home ad was run in
the newspaper put out by the Concordia
Publishing House, and the sales of Bonds

proceeded well.

Plenty of money was coming in to
complete the project. Along in the sum-
mer of 1966, the number of Directors on
the Board was reduced from seven to four,
and Luther Gronseth was putting pressure
on Carl Anderson for an increase in sal-
ary from $14,000.00 a year to $27,000.00
a year. Eugene Linse was also now put-
ting the pressure on Carl Anderson to
raise Gronseth's salary. It leter de-
veloped that Linse, who was a fulltime
Professor at Concordia College in St.
Paul, and who was being paid a full
salary by Lutheran Church-Missouri Synod,
entered into a written agreement with
Gronseth whereby Linse would receive
one-third of any salary increase that
he could effectuate for Gronseth.

S,




About this time, Linse attempted to
borrow $20,000.00 from Carl Anderson, and
from time to time attempted to borrow
other sums from Anderson. Anderson
looked upon this as an attempted bribe
and refused to give Linse any money what-
soever. Thereafter, Linse entered into
a course of activity to thwart Bond sales
through the Lutheran Church-Missouri Synod,
and in November, 1966, caused the Con-
cordia Publishing House to breach its
Contract with Ridge Lutheran Home, Inc.
He did this for the purpose of pressur-
ing Anderson into submitting to his and
Gronseth's demands. It was Linse's in-
tent and all of his efforts were directed
toward the end that the Bond sales for
the building development would be cut off
and that the project fail because Ander-
son would not give in to his demands for
loans and money and the demands of Gron-

seth for increases of salary.

Linse used his influence as a Minister
and Professor at Concordia College, and
convinced other people in the head of-
fices of the Lutheran Church-Missouri
Synod to cut off the sale of bonds and
acted against the best interests of the
project and the Ridge Lutheran Home, Inc.

Continued friction arose between Linse
and Gronseth on the one part and Anderson
and Vinge on the other part. 1In August,
1967, Gronseth was fired by Anderson.
Gronseth and Linse took all of the books
from the Ridge Lutheran Home office, mak-
ing it impossible for Ridge Lutheran
Home, Inc. to function.




Thereafter on August 26, 1967,
Carl R. Anderson resigned from the
Board of Directors of Ridge Lutheran
Home, Inc. and Julian Vinge also re-
signed at a later date. This left
Luther C. Gronseth and Dr. Eugene Linse
as the only two remaining members of
the Board of Directors.

Gronseth and Linse made a feeble at-
tempt to fill out the Board with other
Board Members.

Linse's main purpose was to hire a
lawyer, start suit and tie up the pro-
ject.

No valid attempt was made by Linse and
Gronseth to fill out the Board and go
forward.

Plaintiff all the time demanded that
Ridge Lutheran Home, Inc. raise funds
and go forward.

Gronseth and Linse refused to obtain
sufficient members to £ill out the Board
of Directors. Hyman Edelman, Attorney
herein, started an action, and enjoined
A & J Builders from cancelling the Con-
tract which A & J Builders had with Ridge
Lutheran Home, Inc.

Dakota County District Court entered
an Order enjoining the cancellation of
the Contract and set the Bond at a mini-
mem sum. At the present time, this in-
junction still stands.

The status of the action in October,
1967, was that the project for the build-
ing of the nursing home -- that is, the
building itself ~-- was about seventy per
cent complete, and there was about
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$15,000.00 in the account of Ridge Luth-
eran Home. This was turned over to Hyman
Edelman as Trustee. Ridge, under the dir-
ection of Linse and Gronseth, started
turning back money for sale of additional
Bonds. They would not go forward with
raising any additional money, and demanded
an accounting from A & J Builders, which
A & J agreed to give, and has given.

All of the monies expended have been
accounted for by A & J Builders and Carl
R. Anderson, yet to this day, Ridge
Lutheran Home refuses to go forward with
raising additional funds to complete this
building; thus leaving A & J Builders in
a position where they are enjoined from
cancelling the Contract and cannot go
forward with completion of the project and
transfer the title and closing the sale.
Ridge, under the direction of Gronseth,
Linse and Edelman, will not raise any
further funds for its completion.

It is Plaintiff's position that the
whole project was caused to go under by
the express fraud and conspiracy of Dr.
Eugene Linse who was on the payroll of
the Lutheran Church-Missouri Synod of St.
Louis, Missouri, and by the conspiring
efforts of Gronseth with him, together
with the Minnesota South District Luth-
eran Church-Missouri Synod and various
religious ministers, together with the
parent organization, the Lutheran Church-
Missouri Synod, and Hyman Edelman.

Their combined activities amount to
nuisance, oppression and a conspiracy
to induce a breach of contract and a
conspiracy to interfere with advantageous
relations in attempting to, in effect,
steal the property.




Under the Minnesota Non-Profit Cor-
poration Act, Ridge could not act un-
less it had three people on its Board
of Directors.

At the time Edelman started the suit
for Ridge, only Gronseth and Linse were
on its Board of Directors.

Edelman started the suit for Ridge
without lawful authority from Ridge.

There was no voluntary or involuntary
dissolution of Ridge, yet Edelman caused
a Receiver to be appointed for Ridge.

The Receiver continues in the illegal
injunction at Edelman's insistance.

There is no authority in the law for
what Edelman is doing.

Notwithstanding the fact that there
has been a full accounting, Edelman still
persists. He has knowingly joined in
Linse's and Gronseth's fraud. He is
in collusion with Linse and the Lutheran
Church-Missouri Synod and is representing
adverse interests. He claims to be re-
presenting the Bond holders, but is not.

No action to terminate was brought,
pursuant to M.S.A. 317.62.

No voluntary dissolution is made,
pursuant to M.S.A. 317.44.




ARGUMENT

1. ONE WHO, OTHERWISE THAN IN THE LEG-
ITIMATE EXERCISE OF HIS OWN RIGHTS, INTER-
FERS, INVADES, INJURES, DESTROYS OR IN

ANY WAY PROCURES THE BREACH OF A CONTRACT
OR ADVANTAGEOUS BUSINESS RELATION, IS LIABLE
FOR DAMAGES.

The law supports the above proposition.
See 52 Am. Jur. on Torts Sections 42,43
and 44 set out as follows:

§ 42. Contractual Interests.—Although it is held in some jurisdictions that
where negotiations are pending between two parties, which may or may not
eventuate in a contract, a termination of such negotiations through the in-
terference of a third person will not make the latter liable in damages there-
for, the prevailing view is that the act of maliciously inducing a person not

to enter into a contract with another, which he would otherwise have entered
into, is actionable if damages result. 1 The weight of authority also supports'
the rule that an action will lie against a person who, otherwise than in a
legitimate exercise of his own rights, procures the breach of a contract.!®
Such an action is regarded as an action ex delicto and not ex contractu.!®
Moreover, interference with contract relations includes not merely the pro-
curement of the breach of contract, but all invasions of contract relations, .
including any act injuring or destroying persons or property which retards,
makes more difficult, or prevents performance, or makes performance of a
contract of less value to the promisee.*

§ 43. Services.—It is a general rule of law that one unlawfully interfering
with another’s right to services is liable for uctual or compensatory damages
in the same manner that he would be in case of the interference with any
other property right® There is no doubt, as a general rule, of the civil lia-
bility of a third person who maliciously entices a servant in the actual serv-
ice of a master to desert and quit his service® It is also well established
that if a third person tortiously inflicts physical injury upon a servant of an-
other, as a result of which the servant is prevented from performing the du-
ties owing to his master, the latter may recover from such third person dam-
ages resulting to him.}” A like principle has been applied in the case of one
inflicting an injury upon an apprentice.’* Other instances of causes of action
for loss of services include cases of interference with the right of a husband

to the services of his wife,® and with the right of a parent to the services
of his child.*®




§ 44. Trade or Calling.—There are certain relations affecting a man’s trade,
occupation, profession, or means of gaining a livelihood, interference with
which by a stranger, may, under certain circumstances or conditions, result
in liability wholly apart from any question of status or contract.! A study
of the cases demonstrates, however, that although the courts may be in agree-
ment as respects recognition of the principles involved, they frequently dif-
fer in practical applications of such principles.? In this respect, it is ordinar-
ily held that competition in business, although carried to the extent of ruin-
ing a rival, is not actionable.* It has also been held that no action lies for
procuring the sovereign of an independent nation to perform acts to destroy
the business of a competitor.*  The right of the servant to labor is also recog-

11 See 30 Am Jur 83, INTERFERENCE, §§ 33
et seq.

12 See 30 Am Jur T1, INTERFERENCE. §§ 19
et seq. : 5

As to a landlord’s cause of action against
a person who Induces a tenant to break his
contract or abandon the leased premises,
see 32 Am Jur 95, LANDLORD AND TENANT,
§ 85

18See 1 Am Jur 444, AcTions, § 51. B3

14 See 30 Am Jur 84, INTERFERENCE, § 36,

18 Lawyer v Fritcher, 130 NY 239, 29 NE
267, 14 LRA 700, 27 Am St Rep 521

18 See 30 Am Jur 68, INTERFERENCE. §§ 3
et seq.

As to an action for enticing a servant
away from his master as one in tort, see
30 Am Jur 97, INTERFERENCE, § 60.

17 See 35 Am Jur 958, MASTER AND SERVANT,
§§ 530, 631.

18 See 3 Am Jur 822, APPRENTICES, § 20,

' 18 See 27 Am Jur 103, HusBaND AND WIFE,
604.

20 See 39 Am Jur 717, PARENT AND CHILD,
§ 74; 47 Am Jur 660, Seoucrion, §§ 64 et
8eq.

1 See 30 Am Jur 85, INTERFERENCE, § 3T.

See also Infra, TRADEMARKES, TRADENAMES,
AND UxrFam COMPETITION.

As to interference with business through
the creation of monopolies and combina-
tions, see 36 Am Jur 473, MonoPoLIES, COM~
BINATIONS, AND RESTRAINTS OF TRADE.

2 See 30 Am Jur 87, INTERFERENCE, §§ 38
et seq.

¥ See 30 Am Jur 91, INTERFERENCE, § 43.

% American Banana Co. v. United Fruit
Co, 213 US 347, 53 L ed 826, 29 S Ct 511, 16
Ann Cas 1047,

Bee nlso McKee v. Hughes, 133 Tenn 455,
181 8W 430, LRA1916D 391, Ann Cas 1918A
459, holding that citizens are not liable In

Dr. Eugene Linse occupded a position
of trust with the Lutheran Church-Missouri
Synod and as a Director of Ridge Lutheran
Home Inc. He had a position of superiority
and influence with confidence reposed in
him. As a Doctor of Divinity he had a
superior confidence of the people in the
head organization of the Lutheran Church-
Missouri Synod. As a matter of fact they
held and still hold him out as such. He
would be the least suspect of obtaining
any personal advantage for himself since

he spends much of his
preaching nothing but
evil.
There
of Linse
law does
on Fraud
set out as follows:

and a breach

was fraud and deceit

not permit this. See
and Deceit, Sections

time going around
good and eschewing

on the part
faith. The
37 AM.JUR
14 & 15

of good

L.




§ 14. Necessity of overt act.

A wrong dorie, as well as a person wronged, is implied in a fraudulent
transaction.! The rule is well settled that a mere intent to commit a fraud,
which has not resulted in any act injurious to the person intended to be
defrauded, is not sufficient to. constitute actual fraud.® The intent must
be accompanied by acts done for the purposé of carrying it into effect,!®
or, in other words, must be acted out' by false representations, contrivances,
or artifices, or by conduct which reasonably involves a false representation.’®
Fraud in law exists only when the acts upon which it is based carry in
themselves inevitable evidence of it, independently of the motive of the actor.™®
In order for a person to be guilty of constructive fraud, there must be some
act or omission on his part, or a breach of duty.® Fraud may be effected,
however, by words, acts, or conduct,”® by concealment,'® or even by silence
when there is a duty to speak.” )

Fraud which induces nonaction where action would otherwise have been
taken is held to be as culpable and actionable as fraud which induces action.'

§ 15. Relationship of parties; breach of duty or abuse of confidential or fidu-
ciary relationship. '

Although no privity of contract is required between a defrauded persqn and

the defendant in order to maintain an action for fraud and deceit,”® it has

7. See IncoMPETENT Persons (Rev ed,

InsaNE AND OTHER INCOMPETENT PERSONS
§§ 101 et seq.).

8. People v Cook, 8 NY 67.

False pretenses of friendship in advising the
sale of stock in a corporation and a threat
of withdrawal of business from the corpora-
tion for refusal, when not effective, do not
constitute a cause of action for tort. Green
v Victor Talking Mach. Co. (CA2) 24 F2d
378, 59 ALR 1091.

9. Clarke v White, 12 Pet (US) 178, 9
L ed 1046; Adams v Schiffer, 11 Colo 15, 17
P 21 (holding that a contract otherwise un-
impeachable is not affected by the mere in-
tent of one party thereto to defraud the other
at some future time; and that the mere fact
that one who purchases an interest in land
may have intended to use his position as
co-owner to defraud the vendor in subsequent
transactions with respect to the property does
not constitute fraud); Sachs v Blewett, 206
Ind 151, 185 NE 856, 188 NE 674, 91 ALR
1285; Keller v Johnson, 11 Ind 337; Oswego
Starch Factory v Lendrum, 57 Iowa 573, 10
NW 900; Costelo v Barnard, 190 Mass 560,
76 NE 599 (holding that ope who makes
a note purporting to be that of a third per-
son, with intent to defraud any person to
whom it may come, is not liable to a third
person who takes it for value, merely because
he negligently permits it to pass out of his
custody and control); People v Cook, 8 NY
67; Bunn v Ahl, 29 Pa 387; Smith v Smith,

12.

21 Pa 367; Swift v Rounds, 19 RI 527, 35
A 45,

10. Blankinship v Porter, 142 Kan 284, 47
P2d 72; People v Cook, 8 NY 67.

A mere authority to make representations
to creditors, not carried out by representations

actually made, is in no sense a fraud upon
them. Bunn v Ahl, 29 Pa 387.

11. Blankinship v Porter, 142 Kan 284, 47
P2d 72; Costelo v, Barnard, 190 Mass 260,
76 NE 599; Bunn v Ahl, 29 Pa 387 (holding
that where a judgment is confessed with in-
tent to defraud creditors, acts are done in
pursuance of the intention—namely, the giv-
ing and receiving of the judgment); Smith
v Smith, 21 Pa 367. :

12. Blankinship v Porter, 142 Kan 284, 47
P2d 72; Costelo v Barnard, 190 Mass 260,
76 NE 599; Smith v Smith, 21 Pa 367. .

13. Delaney v Valentine, 154 NY 692, 49
NE 65.

14. § 4, supra.

15. §§ 20 et seq,, infra.
16. §§ 144 et seq., infra.
17. §§ 146 et seq., infra.
18. § 225, infra.

19. § 307. infra.




been authoritatively stated that there can be no fraud in law or in fact with-
out a breach of some legal or equitable duty.* But fraud is often presumed
or inferred where a confidential or fiduciary relationship exists between the
parties to a transaction or contract.!

Constructive fraud often exists where the parties to a transaction have a
special confidential or fiduciary relation which affords the power and means
to one to take undue advantage of, or exercise undue influence over, the
other! A course of dealing between persons so situated is watched with
extreme jealousy and solicitude; and if there is found the slightest trace of
undue influence or unfair advantage, redress will be given to the injured
party.® No part of the jurisdiction of the court is more useful than that which
it exercises in watching and controlling transactions between parties standing
in such a relation of cenfidence to each other.* Thus, where the relation

bct\-vccn a vendor and the purchaser is of a confidential nature, a court of
equity will carefully scrutinize transactions between them and grant relief

where imposition is apparent.®

Where a confidential or fiduciary relationship exists, it is the duty of the
person in whom the confidence is reposed to exercise the utmost good faith

20. Delaney v Valentine, 154 NY 692, 49
NE 65.

There can be no fraud if there is no duty.
Northwest Realty Co. v Colling (SD) 147
Nw2d 675.

In an exchange of property, the secret
inducement of an unfaithful discharge of a
duty of trust, to the loss of the party ex-
tending confidence, is an actionable fraud.
g.ﬁrisckwn v Frazier, 169 Minn 118, 210 NW

1. §§ 441, 442, infra.

2. Quinn v Phipps, 93 Fla 805, 113 So 419,
54 ALR 1173; Wells v Wells, 197 Ind 236,
150 NE 361; McCowen, P. M. Co. v Short,
69 Ind App 466, 118 NE 538, 119 NE
216; Van Natta v Snyder, 98 Kan 102, 157
P 432; Highberger v Stiffler, 21 Md 338;
White v Trotter, 14 Smedes & M (Miss)
30; Wood v Rabe, 96 NY 414; Cowee v
Cornell, 75 NY 91; Foreman v Henry, 87
Okla 272, 210 P 1026; Thomas v Thomas,
27 Okla 784, 109 P 825, 113 P 1058; Dar-
lington’s Appeal, 86 Pa 512; Smith v Smith,
21 Pa 367; Pressley v Kemp, 16 SC 334;
Poole v Camden, 79 W Va 310, 92 SE 454.

A party in a semiconfidential relationship
who gains an advantage, by superior knowl-
edge and artful silence, whereby he drives
an exhorbitant and unconscionable bargain,
is guilty of constructive fraud against which
relief in equity will be granted. Gierth v Fi-
delity Trust Co. 93 NJ Eq 163, 115 A 397,
18 ALR 976, further holding that a chief
accountant of a banking institution, who con-
ceals from a depositor both the depositor's
and his own connection with such institution
and makes an agreement with such depositor,
who has completely lost his memory, that he
will disclose the whereabouts of the depositor's
funds if he is given almost half the fund, by
virtue of taking advantage of his semiconfi-

[

dential position to the depositor in exacting
the unconscionable bargain is guilty of con-
structive fraud against which a court of
equity will grant relief by setting aside the
agreement and allowing the depositor to re-
cover any portion of the fund paid over,
under the unconscionable contract, to the
accountant or his accomplice transferee. An-
notation: 18 ALR 979.

3. Howard v Howe (CA7) 61 F2d 577,
cert den 289 US 731, 77 L ed 1480, 53 § Ct
527; Brasher v First Nat. Bank, 232 Ala
340, 168 So 42; Verner v Moseley, 221 Ala
36, 127 So 527; Gillespie v Holland, 40 Ark
28; Quinn v Phipps, 93 Fla 805, 113 So 419,
54 ALR 1173; Sachs v Blewett, 206 Ind 151,
185 NE 856, 188 NE 674, 91 ALR 1285;
McCowen, P. M. Co. v Short, 69 Ind App
466, 118 NE 538, 119 NE 216; Baker v Otto,
180 Md 53, 22 A2d 924 (recognizing rule);
Garvin v Williams, 44 Mo 465; Wood v
Rabe, 96 NY 414; Berkmeyer v Kellerman,
32 Ohio St 239; Foreman v Henry, 87 Okla
272, 210 P 1026; Thomas v Thomas, 27
Okla 784, 109 P 825, 113 P 1058; Gilmore
v Burch, 7 Or 374; Darlington’s Appeal, 86.
Pa 512; Jordan v Annex Corp. 109 Va 625,
64 SE 1050.

4. Voellmeck v Harding, 166 Wash 93, 6
P2d 373, 84 ALR 608.

Where a fiduciary relationship exists be-
tween the parties to an exchange, the court
will scrutinize the transaction closely if there
is any suggestion of fraud, concealment of in-
formation, profit, or advantage from the trans-
action. Westerbeck v Cannon, 5 Wash 2d
106, 104 P2d 918.

5. Patrick v Bowman, 149 US 411, 37 L ed
790, 13 S Ct 811, 866; Juzan v Toulmin, 9
Ala 662; Nichols v McCarthy, 53 Conn 299,

* 23 A 93; Smith v Townshend, 27 Md 368;
Burch v Smith, 15 Tex 219.

13.




in the transaction,® to make full and truthful disclosures of all material facts,’
and to refrain from abusing such confidence by obtaining any advantage to
himself at the expense of the confiding party.* Should he obtain such advan-
tage he will not be permitted to retain the benefit, and the transaction will be
set aside even though it could not have been impeached had no such relation
existed,” whether the unconscionable advantage was obtained by misrepre-
sentations,’® concealment or suppression of material facts," artifice,”® or undue

influence.’®

A confidential relation must be shown to have existed at the time when it
is claimed that a fraud has been committed by the violation of it,'* but-the
termination of an artificial relation created by the operation of law or course
of business, such as that of guardian and ward, attorney and client, and the
like, does not necessarily put an end to the application of the rule, which
will apply until the dominating influence has been completely removed.'®

8. Ferguson v Lowery, 54 Ala 510; Weaver
v Lapsley, 42 Ala 601; Colton v Stanford,
82 Cal 351, 23 P 16; Meldrum v Meldrum,
15 Colo 478, 24 P 1083; Caldwell v Davis,
10 Colo 481, 15 P 696; Garvin v Williams,
44 Mo 465; Beebe v James, 91 Mont 403,
8 P2d 803 (holding that where a confidential
relationship exists between a vendor and a
purchaser and confidence is imposed in the
vendor, he is bound to exercise utmost good
faith in the transaction and refrain from abus-
ing the confidence reposed in him by obtain-
ing advantage to himself to the detriment
of the vendee); Vail v Vail, 233 NC 109,
63 SE2d 202; Dees v Dees, 169 Okla 598, 38
P2d 508; Foreman v Henry, 87 Okla 272,
210 P 1026; Darlington’s Appeal, 86 Pa
512; Kline v Kline, 57 Pa 120; Black v Simp-
son, 94 SC 312, 77 SE 1023.

Practice Aids.—Allegation of confidential
relationship in reliance on representation. 9
AM Jur PL & Pr ForMms, Fraup Anp Decerr,
Form 9:486.1.

7. § 149, infra.

8. Noble v Moses Bros. 81 Ala 530, 1 So
217; Ferguson v Lowery, 54 Ala 510; Gillespie
v Holland, 40 Ark 28; Colton v Stanford, 82
Cal 351, 23 P 16; Meldrum v Meldrum, 15
Colo 478, 24 P 1083; Caldwell v Davis, 10
Colo 481, 15 P 696; Yale Gas Stove Co. v
Wilcox, 64 Conn 101, 29 A 303; Nichols v
McCarthy, 53 Conn 299, 23 A 93; Whitesell
v Strickler, 167 Ind 602, 78 NE 845; High-
berger v Stiffler, 21 Md 338; Jacox v Jacox,
40 Mich 473; White v Trotter, 14 Smedes
& M (Miss) 30; Egger v Egger, 225 Mo 116,
123 SW 928; Connecticut Mut. L. Ins. Co.
v Smith, 117 Mo 261, 22 SW 623; Beebe v

ames, 91 Mont 403, 8. P2d 803; Fisher v

ishop, 108 NY 25, 15 NE 331; Wood v
Rabe, 96 NY 414; Vail v Vail, 233 NC 109,
63 SE2d 202; Berkmeyer v Kellerman, 32
Ohio St 239; Long v Mulford, 17 Ohio St
484; Dees v Dees, 169 Okla 598, 38 P2d 508;
Thomas v Thomas, 27 Okla 784, 109 P 825,
113 P 1058; Darlington's Appeal, 86 Pa 512;
Kline v Kline, 57 Pa 120; Pressley v Kemp,

16 SC 334; Jordan v Annex Corp. 109 Va
625, 64 SE 1050. .

7
9. Gray v Gray, 246 Ala 627, 22 So 2d 21;
Gerson v Gerson, 179 Md 171, 20 A2d 567;
Vail v Vail, 233 NC 109, 63 SE2d 202;
Dees v Dees, 169 Okla 598, 38 P2d 508;
Thomas v Thomas, 27 Okla 784, 109 P 825,
113 P 1058; Darlington’s Appeal, 86 Pa 512.

10. Hemingway v Coleman, 49 Conn 390;
Monsanto Chemical Works. v American Zinc,
Lead & Smelting Co. (Mo) 253 SW 1006;

- Fisher v Bishop, 108 NY 25, 15 NE 331; Vail |

v Vail, 233 NC 109, 63 SE2d 202; Long v
Mulford, 17 Ohio St 484; Foreman v Henry,
87 Oklx 272, 210 P 1026; Thomas v Thomas,
27 Okla 784, 109 P 825, 113 P 1058; Kline
v Kline, 57 Pa 120; Black v Simpson, 94 SC
gég, 77 SE 1023; Ellis v Mathews, 19 Tex

99Centra! R. Co. v Kisch (Eng) LR 2 HL

11. § 149, infra.

12, Vail v Vail, 233 NC 109, 63 SE2d
202; Foreman v Henry, 87 Okla 272, 210 P
1026; Thomas v Thomas, 27 Okla 784, 109
P 825, 113 P 1058.

13. Gray v Gray, 246 Ala 627, 22 So 2d 21;/ -
Foreman v Henry, 87 Okla 272, 210 P 1026.

14. Wells-Dickey Trust Co. v Lien, 164
Minn 307, 204 NW 950; Mallory v Leach,
35 Vt 156. o

15. Ferguson v Lowery, 54 Ala 510; Garvin
v Williams, 44 Mo 465.

The view has been taken that the confi-
dential relationship which ordinarily exists
between husband and wife does not necessarily
vanish with the dissolution of the marriage
ties, particularly where the postdivorce trans-
action relates to the maintenance or support
of minor children. Barker v Barker, 75 ND
253, 27 NW2d 576, 171 ALR 447. Annota-
tion: 171 ALR 455.

On the other hand, it has been held that
a divorce was sufficient alone to dissolve the
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the termination of a confidential rela-

A conflict in the evidence concernin;
tionship is to be determined by the jury.™

§ 16. — What constitutes fiduciary or confidential relationship.

The term “fiduciary or confidential relation” is a very broad one,” and
courts of equity have carefully refrained from defining the particular instances
of ﬁducnary relations in such a manner as to exclude other and perhaps new
cases.™

The cases of parent and child, guardian and ward, tru_stcc and cestui que
trust, principal and agent, and attorney and client are”familiar instances
in which the principle of fiduciary relationship applies in its strictest sense.'
Its operation, however, is not confined to the dealings and transactions between
parties standing in these relations, but extends to all relations in which confi-
dence is reposed, and in which dominion and influence resulting from such
confidence may be exercised by one person over another.® It is settled gen-
erally that the principle extends to every possible case in “which a fiduciary
relation exists as a fact, in which there is confidence reposed on one side and

a resulting superiority and influence on the other.

confidential relatiumhip that was presumed
to exist during the marriage, especially where
one or both of the divorcees enters into a new
marriage. O’Melia v Adkins, 73 Cal App 2d
143, 166 P2d 298. Annotation: 171 ALR
456.

16. McDonough v Williams, 77 Ark 261, 92
SW 783

17. Qumn v Phipps, 93 Fla 805,
419, 54 ALR 1173.

Some courts, in dealing with the question
of fraud, mdlsrnmmatc!y use the terms “ﬁdu-
cial relauon and “confidential relation,” re-
ferring to them as being synonymous with
each other insofar as they affect the good-
faith dealings between the parties to the rela-
tion. There is, however, a technical distinc-
tion between the two terms, the former being
more correctly applicable to legal relation-
ships between the parties, such as guardian
and ward, administrator and heirs, trustee and
cestui que trust, principal and agent, and
other similar ones, while the latter includes
them and also every other relationship where-
in confidence is rtghtfull'j-r reposed and s
exercised, among which is a situation involv-
ing ;upel'ii:irit)-r of knowledge on the part of
the one seeking to uphold the contract, and
confidence reposed in him by the other.
Roberts v Parsons, 195 Ky 274, 242 SW 594.

18. Quinn v Phipps, 93 Fla 805, 113 So
419, 54 ALR 1173; Gerson v Gerson 179
Md' 171, 20 A2d 557 Voellmeck v Hardlng.
166 Wash 93, 6 P2d 373, 84 ALR 608,

19. Crawford v Crawford, 134 Ga 114, 67
SE 673; Baker v Otto, 180 Md 53, 22 A2d
924 (attorney and client); Re Estate of Svab,
8 Ohio App 2d 80, 37 Ohio Ops 2d 86, 220
NE2d 720 (parent and child; joint and sur-
vivorship bank account); Voellmeck v Hard-

ing, 166 Wash 93, 6 P2d 373, 84 ALR 608,

113 So

The relation and the

20. Shipman v Furniss, 69 Ala 555; Bolan-

der v Thompson, 57 Cal App 2d 444, 134
P2d 924; Meldrum v Meldrum, 15 Colo
478, 24 P 1083; Quinn v Phipps, 93 Fla 805,
113 So 419, 54 ALR 1173; Swiney v Wo-
mack, 343 Ill 278, 175 NE 419; Whitesell
v Strickler, 167 Ind 602, 78 NE-845; Gerson
v Gerson, 179 Md 171, 20 A2d 567; White
v Trotter, 14 Smedes & M (Miss) 30; Fisher v
Bishop, 108 NY 25, 15 NE 331; Foreman
v Henry, 87 Okla 272, 210 P 1026; Thomas
v Thomas, 27 Okla 784, 109 P 825, 113 P
1058; Burgdorfer v Thielemann, 153 Or 354,
55 P2d 1122, 104 ALR 1407; Voellmeck v
Harding, 166 Wash 93, 6 P2d 373, 84 ALR
608.

In Barker v Barker, 75 ND 253, 27 Nw2d
576, 171 ALR 447, it was said that a rela-
tionship, known as confidential relations, may
exist between parties to a transaction where,
by reason of kinship or professional, busi-
ness, social, or family relations, confidence is
naturally inspired or in fact reasortably exists.

A man occupies a relation of trust and
confidence toward a woman whom he is en-
gaged to marry, and is bound to act fairly
and in good faith in his dealings with her.
Jekshewitz v Groswald, 265 Mass 413, 164
NE 609, 62 ALR 525; Eaton v Eaton 233
Mass 351 124 NE 37, 5 ALR 1426.

Where it is alleged that a bank has acted
as the financial advisor of one of its de-
positors for many years, and that the latter
has relied upon such advice, it is a sufficient
allegation that a confidential relationship in
regard to financial matters exists, and if
proved, the bank is subject to the rules ap-
plicable to confidential relationships in gen-
eral. Stewart v Phoenix Nat. Bank, 49 Ariz
34, 64 P2d 101; 15 Chicago-Kent L Rev
328.
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2. A CORPORATION IS LIABLE FOR THE TORTS
OF ITS AGENTS WHILE ACTING IN THE COURSE
OF THEIR DUTIES.

A Corporation is liable for the torts
of its agents. At all times material Linse
was acting in the scope of his duties as
an employee of the Lutheran Church-Missouri
Synod. His act was the Act of the Head Synod.

See 19 Am Jur 2d, Corporations Sec. 1427
and 1428 set out as follows:

XXI. TORT AND CRIMINAL LIABILITY OF CORPORATIONS
A. Tort LiABILITY

§ 1427. Generally. : -

Although the liaBility of a corporation for a tort seems to have been denied
under the early common law,!* the old idea that because a corporation is an
artificial creature which has no “soul” it could not commit a tort may now be
regarded as obsolete. At the present time it is universally recognized that
ordinary private corporations may commit almost every kind of a tort and be
held liable therefor, and that this liability may be enforced in the same man-
ner as if the wrong complained of had been committed by an individual.®® It
is no defense to an action against a corporation for a tort to show that it is
not authorized by its charter to do wrong.'* Grants of privileges or powers
to private corporations confer no license to use them in disregard of the private
rights of others and with immunity for their invasion.'® — s

The rule of respondeat superior within its proper scope is applicable to
corporations.® The well-established general rule is that a corporation is liable
for the torts and wrongful acts or omissions of its officers, agents, or employees
acting within the scope of their authority or the course of their employment.”

1'6.




10. Berkwitz v Humphrey (DC Ohio) 163 F

Supp 78 (involving a deferred compensation -

unit plan).

11. See Pensions anp ReTirement Funps
(1st ed § 21).

12. Orr v United States Bank, 1 Ohio 36.

13. Baltimore & P. R. Co. v Fifth Baptist
Church, 108 US 317, 27 L ed 739, 2 S Ct
719; National Bank v Graham, 100 US 699,
25 L ed 750; Philadelphia, W. & B. R. Co.
v Quigley, 21 How (US) 202, 16 L ed 73;
Chicago, G. W. R. Co. v First M. E. Church
(CA8) 102 F 85; White v Central Dispensary
& Emergency Hospital, 69 App DC 122, 99
F2d 355, 119 ALR 1002; Jordan v Alabama,
G. 8. R. Co. 74 Ala 85; Goodspeed v East
Haddam Bank, 22 Conn 530; Elmore v Drain-
age Comrs. 135 Ill 269, 25 NE 1010; Dorsey
Mach. Co. v McCafirey, 139 Ind 545, 38 NE
208; White v International Texthook Co. 173
Iowa 192, 155 NW 298; G. & H. Cattle Co.
v Commonwealth, 312 Ky 315, 227 Swad
420; Graham v St. Charles Strcet R. Co. 47
La Ann 214, 16 So 806; Carter v Howe Mach.
Co. 51 Md 290; Nims v Mt. Hermon Boys’
School, 160 Mass 177, 35 NE 776; Wachs-
muth v Merchants’ Nat. Bank, 96 Mich 426,
56 NW 9; Hilsdorf v St. Louis, 45 Mo 94;
Hopkins v Atlantic & St. L. R. Co. 36 NH

9: Brokaw v New Jersey R. & Transp. Co.
i gty Tnrhnirn Marran.

17 .

tile Co. 25 NM 632, 187 P 272, 40 ALR 199;
Fishkill Sav. Inst. v National Bank, 80 NY
162; Hussey v Norfolk S. R. Co. 98 NC 34,
3 SE 923; Cleveland, C. & C. R. Co. v Keary,
3 Ohio St 201; Pennsylvania R. Co. v Van-
diver, 42 Pa 365; State v Eastern Coal Co.
29 RI 254, 70 A 1; Williamson v Eastern
Bldg. & L. Asso. 54 SC 582, 32 SE 765;
Standard Oil Co. v State, 117 Tenn 618, 100
SW 705; West Virginia Transp. Co. v Stand-
ard Oil Co. 50 W Va 611, 40 SE 591.

14. Nims v Mt. Hermon Boys' School, 160
Mass 177, 35 NE 776.

15. Baltimore & P. R. Co. v Fifth Baptist
Church, 108 US 317, 27 L ed 739, 2 SCt 719;
Chicago G. W. R. éo. v First M. E. Church
(CA8) 102 F 85.

16. Southern Exp. Co. v Williamson, 66 Fla
286, 63 So 433.

17. United Mine Workers v Coronado Coal
Co. 259 US 344, 66 L ed 975, 42 S Ct 570,
27 ALR 762; New York C. & H. R. R. Co.
v United States, 212 US 481, 53 L ed 613, 29
S Ct 304: Washington Gaslight Co. v Lans-
den, 172 US 534, 43 L ed 543, 19 S Ct 296;
Standard Oil Co. v Gunn, 234 Ala 598, 176
So 332; Maynard v Firemen's Fund Ins. Co.
34 Cal 48; Denver, S. P. & P. R. Co. v Con-
way, 8 Colo 1, 5 P 142; Goodspeed v East
Haddam Bank, 22 Conn 530; Actna L. Inc.




§ 1427 CORPORATIONS 19 Am Jur 2d
Accordingly, a corporation that entrusts a general duty to an agent is respon-
sible to an injured person for damages flowing from the agent’s wrongful act
done in the course of his general authority, even though, in doing the par-
ticular act, the agent may have failed in his duty to his principal, and disobeyed
its instructions. The fact that the agent may have committed a crime does
not relieve the corporation from civil liability for its agents’ acts.® On the
other hand, it is equally well scttled, as a general proposition and apart from
the ratification thereof by the corporation,® that the representations or acts
of an officer or agent of a corporation neither bind it nor create a liability
against it, unless the agent was at the time acting within the scope of his
authority.!

In the determination of the liability of a corporation for a tort committed
by its agent, the character of the corporation, its organization, the scope of
the authority of the agent who committed the tort, and the character of the
business in which he was employed must be taken into consideration. Like-

Co. v Brewer, 56 App DC 283, 12 F2d 818,
46 ALR 1499; Savannah Electric Co. v Whe:l-
er, 128 Ga 550, 58 SL 38; Boyd v Chicago
& N. R. Co. 217 INl 332, 75 NE 496; Pitts-
burgh, C. & St. L. R. Co. v Kirk, 102 Ind
399, 1 NE 849; Russell v American Rock
Crusher Co. 181 Kan 891, 317 P2d 847;
Pennsylvania Iron Works Co. v Henry Vogt
Mach. Co. 139 Ky 497, 96 SW 551; Wise-
more v First Nat. L. Ins. Co, 190 La 1011,
183 So 247; Lamm v Port Deposit Homestead
Asso. 49 Md 233; Nims v Mt. Hermon Boys'
School, 160 Mass 177, 35 NE 775;: Engen v
Merchants’ & Mfrs. State Bank, 164 Minn
293, 204 NW 963, 43 ALR 610; State ex rel.
Taylor v American Ins. Co. 355 Mo 1053, 200
SW2d 1; Swift & Co. v Bleise, 63 Neb 739, 89
NW 310; Hopkins v Atlantic & St. L. R. Co.
36 ‘NH 9; McCann v Consolidated Traction
Co. 59 NJL 481, 36 A 888; Archuleta v Floer-
sheim Mercantile Co. 25 NM 632, 187 P 272,
40 ALR 199; Nowack v Metropolitan Street
R. Co. 166 NY 433, 60 NE 32; Raper v Mc-
Crory-McLellan Corp. 259 NG 199, 130 SE
2d 281; Cincinnati, N. O. & T. P. R. Co.
v Citizens’ Nat. Bank, 56 Ohio St 351, 47 NE
249; Chicago, R. I. & P. R. Co. v De Vore,
43 Okla 534, 143 P 864; Erie City Iron Works
v Barber, 106 Pa 125; Glavin v Rhode Island
Hospital, 12 RI 411; Hypes v Southern R.
Co. 82 $C 315, 64 SE 395; Cook v Houston
Direct Nav. Co. 76 Tex 353, 13 SW 475;
Bishop v Readsboro Chair Mfg. Co. 85 Vi
141, 81 A 454; Morse v Modern Woodmen,
166 Wis 194, 164 NwW 829, i

Annotation: 57 ALR 302

The usual, but now unavailing, argument
against the liability of ecorporations for torts
is that corporations can do only what by law
they are authorized to do, and cannot there-
fore invest anyone with authority to do wrong
on their behalf, and hence, that. courts are
driven of necessity to deal with the indi-
viduals from whose acts the injuries result.
Such premises would lead to conclusions at
war with the interests of society in view of
the wvast multiplication of corporations and
the variety of interests afTected thercby, Illi-

18,

nois C. R. Co. v Read, 37 Ill 484; Hussey v
Notfolk, S. R. Co. 98 NC 34, 3 SE 923;
Standard Oil Co. v State, 117 Tenn 618, 100
SW 705; West Virginia Transp. Co. v Stand-
ard Oil Co. 50 W Va 611, 40 SE 591,

A corporation of a quasi-public nature can
grant to others no immunity as to its fran-
chises which it could not claim for itself; nor
can it, in behalf of its creditors, free the
franchises from Leing answerable, out of the
revenues produced by their exercise, for torts
committed in the use thereof, whether such
torts are committed by the corporation itself or
by others using the franchise with its con-
sent. Green v Coast Line R. Co. 97 Ga 15,
24 SE 814,

A corporation may be held liable for the
wrongful act of one wielding the whole execu-
tive power. Lake Shore & M. 8. R. Co. v
ggt!-nticc. 147 US 101, 37 L ed 97, 13 S Ct

18. Pittshurgh, C. C. & St. L. R, Co. v Sul-
livan, 141 Ind 83, 40 NE 138.

19. State ex rel. Taylor v American Ins. Co.
355 Mo 1053, 200 Swad 1.

20. § 1429, infra.

1. Washington Gaslight Co. v Lansden, 72 -
US 534, 43 Led 543, 19 S Ct 296;: Choctaw
Coal & Min. Co. v Lillich, 204 Ala 533, £6
So 383, 11 ALR 1014; St. Louis, I. M. & S. R.
Co. v Hackett, 58 Ark 381, 24 SW 881: Ware
vBarataria & L. Canal Co. 15 La 169: Central
R."Co. v Brewer, 78 Md 394, 28 A 615; Mor-
ier v St. Paul, M. & M. R. Co. 31 Minn 351,
17 NW 952; Fairchild v New Orleans & N.
E. R. Co. 60 Miss 931; Brookhouse v Union
Pub. Co. 73 NH 3638, 62 A 219; Sawyer v
Norfolk & S. R. Co. 142 NC 1, 54 SE 793;
Farmer's State Guaranty Bank v Cromwell,
70 Okla 199, 173 P 826, 1 ALR 684; Com-
mercial Nat. Bank v First Nat. Bank, 97 Tex
536, 80 SW 601,

2. Hern v Towa State Agrl. Soc. 91 Towa
97, 58 NW 1092,




19 Am Jur2d CORPORATIONS § 1428

wise, in consideration of thc question whether the agent has the authority of
the corporation so as to make it answerable for his act, the purposes for which
the company was incorporated must not be overlooked.®

Of course, the individual by whom the tortious act is committed cannot
himeelf escape liability on the ground that he was acting for the corporation.
Such individual and the corporation are jointly liable and may be joined as
defendants.*

The liability of a corporation for certain kinds of torts is digcussed in the
articles dealing specifically with such torts.® The liability of a parent cor-
poration for the torts of its subsidiary is treated in an earlier section in this
article.® :

§ 1428. Torts requiring motive, intent, or malice.

Formerly, it was thought that a corporation, being an artificial person, could
not act from malice or have a malicious or other intent and therefore could
not be liable for a tort which required a motive and intention.* It is now
well settled, however, that a corporation may be liable for a tort or wrongful
act of its officer or agent, although the wrongful character of the act is depend-
ent upon motive or intent or upon the maliciousness or wantonness of the act
involved.® The malice of the corporation consists in the motives which prompt

3. Gillett v Missouri Valley R. Co. 55 Mo of Georgia R. Co. v Brown, 113 Ga 414, 38
315, overld on other grounds Boogher v Life SE 989; Chicagn, B. & Q. R. Co. v Dickson,
Asso. of America, 75 Mo 319; Brokaw v New 63 Ill 151; Pittsburgh, C. C. & St. L. R. Co.
Jersey R. & Transp. Co. 32 NJL 328; Com- v Sullivan, 141 Irnd 83, 40 NE 138; White v
mercial Nat. Dank, 97 Tex 536, 80 SW 601. 1{?tcr;aéionwa}lT«]:xtboo{chﬁ‘l73 TIowa 192, 155

W 298; Wheeler & W. g. Co. v Boyce, 36

4. Aetna L. Ins. Co. v Brewer, 56 App DC  Kan 350, 13 P 609; Carter v Howe Mach. Co.
283, 12 F2d 818, 46 ALR 1499; Mayer v 51 Md 290; Reed v Home Sav. Bank, 130
Thompson-Hutchison Bldg. Co. 10+ Ala 611, pfass 443; Wachsmuth v Merchants’ Nat.
16 So 620; Russell v American Rock Crusher  pank, 96 Mich 426, 56 NW 9: Aldrich v Press
Co. 181 Kan 891, 317 P2d 847. Printing Co. 9 Minn 133, Gil 123; Rivers v
Annotation: 26 ALR2d 1037, §5. Yaroo & M. Valley R. Co. 90 Miss 196, 43 So

471; State ex rel. Taylor v American Ins. Co.

5. See 6 Am Jur 2d, AssauLt AND BATTERY 355" Mo 1053, 200 SW2d {; McDarmott v
§§ 131 et seq.; 16 Am Jur 2d, Consriracy Evening Journal Asso. 43 NJL 488; Sawvyer v
§47; 18 Am Jur 2d, ConveasioN §125;  Norfolk & S. R. Co. 142 NG 1, 54 SE 793;
FaLse IMPRISONMENT; LIDEL AND SLANDER;  Passenger R. Co. v Young, 21 Ohio St 515;
Mavictous ProsecuTion; TRESPASS. Redding v South Carolina R. Co. 3 SC 1; .

*West Virginia Transp. Co. v Standard Oil Co.

6. § 717, supra. 50 W Va 611, 40 SE 591; Craker v Chicago

7. As to the liability of corporations for ex- & N. W.R. Co. 36 Wis 657. %
emplary or punitive damages, see DaMACES Certainly the directors of a corporation who
(1st ed § 291). © eonstitute the contrﬁ:l]ing po(\i\'c(; of tht.et corpora-

tion are not to be regarded merely as its

8. Goodspeed v East Haddam Bank, 22 Conn  ggents or servants acting under a delegated
530 (stating but repudiating this view). authority; and the doctrine that principals are

In the early case of Vanderbilt v Richmond not responsible for the wilful ‘misconduct of
Turmp. Co. 2 NY 479, it was held that a their agents cannot be applied to them. Good-
corporation is not liable for a tortious act speed v East Haddam Bank, 22 Conn 530.
committed wilfully and maliciously by its serv- A corporation is liable for malicious acts of
ant, without authority from the directors or s president and general manager in parmit-
other governing body, even though it was ing snow to slide from a foof of its building
done under orders from the president and  onto  neighboring property to its injury.

general manager. Bishop v Readsboro Chair Mfg. Co. 85 Vt
9. Lake Shore & M. S. R. Co. v Prentice, 141, 81 A *5?' )

147 US 101, 37 L ed 97, 13 S Ct 261; Salt Uncontradicted evidence to the effect that
Lake City v Hollister, 118 US 256, 30 L ed 2n agent employed to pick up cars on unpaid
176, 6 S Ct 1055; Hindman v First Nat. Bank notes was dirccted by the vice president of the
(CA6) 98 F 562; Jordan v Alabama G. S. R. dcfendant eorporation to seize the plaintiff’s
Co. 74 Ala 85; St. Louis, I. M. & S. R. Co. car, and at the time of the seizure the agent
e TT Tcs B2 AL ANy At @W 001 Alavna]  potified nalice that the ear, which was token
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§ 1429 CORPORATIONS 19 Am Jur 2d
the action of its representatives.’® This is the rule even though the acts are un-
known to the president, board of directors, or manager of the corporation.!
Indeed, a corporation may be held liable for a tort wantonly and recklessly
committed by an agent in the course of his employment, even though it is
against the express orders of the principal.®

§ 1429. Ratification by corporation.’®

Although the tort or wrongzful act of an officer or agent of a corporation may
be outside the scope of his authority, the corporation may fievertheless be
liable for such act if it ratifies the act, for such ratification is equivalent to
original authority.™ For example, a corporation which ratifies a slander may
be liable therefor.™ So too, failure of a corporation, having notice that a libel
has been published by one purporting to act on its behalf, to repudiate the
act with reasonable promptness amounts to a ratification. - On the other
hand, it has been held that ratification of the act of a street railway super-
intendent in arresting a passenger for putting counterfeit coin in the box for
his fare is not shown by the fact that the president of the’ company, the
superintendent, and the driver of the streetcar gave evidence against the per-
son arrested. Nor is ratification by an insurance company of a slander by
its adjuster in settling a loss shown by the mere fact that it accepted the
result, if there is nothing to show that the misconduct in any way induced
the insured to enter into the settlement.™®

§ 1430. Torts arising out of ultra vires transactions.

In several carly cases, it was held that if a corporation engaged in an ultra
vires transaction, it would not be liable for torts committed by its officers or
agents while engaged therein.”® This view, however, has since been completely

due the defendant, when in fact no such note

existed, is sufficient to establish that the seizure
of the car was made by authority of the
corporation and justifies the jury in finding
that the seirure was malicious. Wardman-
Justice Motors v Petrie, 59 App DC 262, 39
F2d 512, 69 ALR 648.

Practice Aids.—Instruction to jury as to im-
puting malice of corporation’s agent or em-
ployee to corporation. 6 Am Jur Pr & Pr
Forms 6:742.1.

10. Goodspeed v East Haddam Bank, 22
Conn 530; Tutton v Olsen, 251 Mich 642,
232 NW 399,

11. State ex rel. Crow v Firemen's Fund Ins.
Co. 152 Mo 1, 52 SW 595.

12. Lake Shore & M. S. R. Co. v Prentice,
147 US 101, 37 L ed 97, 13 S Ct 261.

13. As to the essentials of ratification of the
acts of officers and agents generally, see §§
1241 et seq., supra.

14. Choctaw Coal & Min. Co. v Lillich, 204
Ala 533, 86 So 383, 11 ALR 1014; Waters-
Picrce Oil Co. v Bridwell, 103 Ark 345, 147
SW 64; Southern R. Co. v Chambers, 126 Ga
404, 55 SE 37 (recognizing rule); Pennsyl-
vania Iron Works Co. v Henry Vogt Mach.
To. 139 Kv 4107 06 SW 651+ Tarn v Ractan

Knobley Mountain Orchard Co. v People’s
Bank, 99 W Va 438, 129 SE 474, 48 ALR 459
(recognizing that corporation may ratify fraud
of agent).

Annotation: 55 ALR2d 860, §§ 12, 13.

15. Waters-Pierce Oil Co. v Bridwell, 103
Ark 345, 147 SW 64.
Annotation: 55 ALR2d 860, §§ 12, 13.

16. Choctaw Coal & Min. Co. v Lillich, 204

Ala 533, 86 So 383, 11 ALR 1014; Penn-
sylvania Iron Works Co. v Henry*Vogt Mach.

. Go. 139 Ky 497, 96 SW 551.

17. Central R. Co. v Brewer, 78 Md 394, 28
A 615. . .

18. Vowles v Yakish, 191 l'owa"368, 179 NW

117, 13 ALR 1132,
Annotation: 55 ALR2d 860, § 13.

' 19. Bathe v Decatur County Agri. Soc. 73

Towa 11, 34 NW 484 (wherein an agricultural
society undertook to run carriages to transport
people to and from its fairgrounds) ; Weckler v
First Nat. Bank, 42 Md 581.

Annotation: 57 ALR 305.
In Youngstown Park & F. Street R. Co. v

Kessler, 84 Ohio St 74, 95 NE 509, it was

held that a street railway corPoratinn could
Frit T BBl ATt P S v Toxwsasnss Yinses 2d r m




3. RELIGIOUS CORPORATIONS ARE SUBJECT TO
THE SAME LIABILITY FOR THE TORTS OF THEIR
AGENTS AS OTHER CORPORATIONS.

Public policy in Minnesota and elsewhere
generally does not favor exemption of
Religious Corporations from the torts of
their agents. See Mulliner v. Evangelischer
Diakonniessenverein, 144 M. at 396 which
is as follows:

Defendant comes within the class commonly known as charitable cor-
porations. The fact that its patients pay for their accommodations does
not make it otherwise. The distinguishing facts are that it is partly
endowed by donation, and that it is not conducted for purposes of gain.
5 R. C. L. p. 373; McInerny v. St. Luke’s Hospital Assn. 122 Minn.
10, 141 N. W. 837, 46 L.R.A.(N.S.) 548; Parks v. Northwestern Uni-
versity, 218 I1l. 381, 75 N. E. 991, 2 L.R.A.(N.8S.) 556, 4 Ann. Cas. 103,

There are numerous carefully considered decisions holding that such a
corporation is not responsible to a patient for the negligence of its em-
ployees. 5 R. C. L. 375; Union Pac. R. Co. v. Artist, 60 Fed. 363, 9
C. C. A. 14, 23 L.R.A. 581; Powers v. Mass. Homeopathic Hospital,
109 Fed. 294, 47. C. C. A. 122, 65 L.R.A. 372; Hearns v. Waterbury
Hospital, 66 Conn. 98, 33 Atl. 595, 31 L.R.A, 224; McDonald v. Mass.
Gen. Hospital, 120 Mass. 432, 21 Am. Rep. 529; Downes v. Harper
Hospital, 101 Mich. 555, 60 N. W. 42, 25 L.R.A. 602, 45 Am. St. 427;
Duncan v. Nebraska, etc. Assn. 92 Neb. 162, 137 N. W. 1120, 41 L.R.A,
(N.S.) 973, Ann, Cas. 1913E, 1127 ; Taylor v. Protestant Hospital Assn.”
85 Oh. 8t, 90, 96 N. E. 1089, 39 L.R.A.(N.8.) 427; Lindler v. Columbia
Hospital, 98 8. C, 25, 81 8. E. 512. There are a less number which sus-
tain the rule of liability. Tucker v. Mobile Inf. Assn. 191 Ala. 572, 68
South. 4, L.R.A. 1915D, 1167; University of Louisville v. Hammock,
127 Ky. 564, 106 S. W. 219, 14 L.R.A:(N.S.) 784, 128 Am. St. 355;
Galvin v. Rock Island Hospital, 12 R. I. 411, 31 Am. Rep. 675; Gilbert
v. Corp. of Trinity House, L. R. 17 Q. B. Div. 795. See dissenting opin-
ion, Lindler v. Columbia Hospital, 98 8. C. 25, 32, 81 8. E. 512,

The precise question is not foreclosed by decisions of this court. We
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are free to adopt the rule which seems to us the more just. We respect
the precedent of decisions of other states for the light which their reason-
ing may throw upon the question. In our own opinion the rule of lia-
bility seems to us best and we adopt it. Briefly stated, these considera-
tions influence us. . : . ,

The doctrine of Tespondeat superior, that is, that a person or corpora-
tion shall respond for damages caused by the negligence of one of its
employees in the course of his employment, is the rule., It is founded on
the doctrine that what one does through another, he does himself. Morier
v. St. Paul, M. & M. Ry. Co. 31 Minn. 351, 17 N. W. 952, 47 Am. Rep.
793. In general it is a salutary rule. If exception is to be made, there
must appear affirmative ground for the exception. '

In McInerny v. St. Luke’s Hospital Assn. 122 Minn. 10, 141 N.'W. 837,
46 L.R.A.(N.S.) 548, and Maki v. St. Luke’s Hospital Assn. 122 Minn.
444, 142 N. W. 705, this court held that, in an action brought by an em-
ployee against a charitable hospital association, for damages for injury
caused by contact with machinery n_ot'guarded as required by statute, the
rule of respondeat superior applies. We do not find any satisfactory
ground for distinction between liability for an act or omission which dis-
obeys a statute and one which disobeys a rule of the common law, and it
is difficult for us to find any just reason for distinction between liability
to an employee and liability to a patient.

One reason given for the rule of nonliability to patients is that, when
a person enters a charitable hospital, he enters into a relation which ex-
empts the association from liability for negligence of its servants in min-
istering to him, or, in other words, he assumes the risk of injury from
such negligence. See Powers v. Mass. Homeopathic Hospital, 109 Fed.
294,47 C. C. A. 122, 65 L.R.A. 372; Bruce v. Central M. E. Church, 147
Mich. 230, 110 N. W. 951, 10 L.R.A.(N.8.) 74, 11 Ann. Cas, 150 ; Adams
v. University Hospital, 122 Mo. App. 675,99 S. W. 453. As a matter of
fact, the patient who enters a hospital has no thought of anything of that
kind. His thought is that the hospital affords better facilities for caring
for him than he has elsewhere at his command, and we see no reason why
the assumption of such a risk should be imposed upon him. The same
principle would exempt the hospital doctor, yet such exemption is not
generally sustained. DuBois v. Becker, 130 N. Y. 325, 29 N. E. 313, 14
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L.R.A. 429, 27 Am. St. 529; Burnham v. Stilling, 76 N. H. 122, 79 Atl.
987; Peck v. Hutchinson, 88 Towa, 320, 55 N. W. 511; Viita v. Fleming,
132 Minn. 128, 133, 155 N. W. 1077, L.R.A, 1916D, 644, Ann. Cas.
1917E, 678. Men are not exempt from the consequences of negligenéﬁ
though on a mission of mercy. - Kellogg v. Church Charity Foundation,
128 App. Div. 214, 112 N. Y. Supp. 566.

Another reason given is that, to subject the hospital corporatwn to
liability. for negligence of its employees, would authorize the diversion of
the funds-intrusfed to'it from the purposes for which they were given.
That contention applied with equal force in the McInerny case. We
disposed of it there adversely to defendant’s contention. We do not dis-
cuss it further, except to say that the same ground of exemption would
exempt hospital corporations for the consequences of negligence in select-
ing employees. Yet it is generally conceded that they are not so exempt.
5 R. C. L. 378, and cases cited; MecDonald_v. Mass. Gen. Hospital, 120
Mass. 432, 21 Am. Rep. 529. The same ground of exemption would ex-
empt them from liability to third persons for breach of contract or tort.
Yet no such exemption is recognized. Roche v. St. John’s Riverside Hos-

.pital, 160 N. Y. Supp. 401; Basabo v. Salvation Army, 85 Atl. 120; 5
R. C. L. 378. The same ground of exemption would exempt churches
and other corporations maintained by public benefaction, but there is
no such exemption. 23 R. C. L. 459; Bruce v. Central M. E. Church,
147 Mich. 230, 10 L.R.A.(N.8.) 74, 11 Ann. Cas. 150; Hordern v.
Salvation Army, 199 N. Y. 233, 92 N. E. 626, 32 L.R.A.(N.S.) 62, 139
Am. St. 889; Davis v. Central Congregational Society, 129 Mass. 367,
37 Am. Rep. 368. Y

Another reason urged is, that such corporations do not come within the
main purpose of the rule of public policy which supports the doctrine of
respondeat superior, because they derive no gain from the service ren-
dered. This contention does not seem to us a just one. This corporation
must administer ite functions through agents as any other corporation
does. It harms and benefits third parties exactly as they are harmed or
benefited by others. To the person injured the loss is the same as though
the injury had been.sustained in a private hospital for gain. In this
case, the deceased paid for the services he expected would be rendered,
but this may not be a controlling fact. We do not believe that a policy of
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irresponsibility best subserves the beneficent purposes for which the hos-
pital is maintained. We do not approve the public policy, which would
require the widow and children of deceased, rather than the corporation,
to suffer the loss incurred through the fault of the corporation’s em-
ployees, or, in other words, which would compel the persons damaged to
contribute the amount of their loss to the purposes of even the most
worthy corporation. We are of the opinion that public policy does not
favor exemption from liability.
Order affirmed.

This is also the rule generally.See 45
Am Jur. on Religious societies Sec.
76. These Religious Corporations are also
subject to the law of the land. The Head
Synod reapes the benefits by way of non-
taxable contributions and donations from

such projects as was being consiructed by

Ridge Lutheran Home in this instance. It
is in the best interest of the public and
the law that they be held responsible for
the acts of their crooked ministers and
agents. As a discipline of Linse in this
case they promoted him after full knowledge
of what he done. The Heads of the Lutheran
Church-Missouri Synod have joined in and
ratified his thievery. Of course upon
disolution the assets of Ridge are to go
to the Lutheran Church-Missouri Synod so
it is in their interest to steal the
property if they can.
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4. JOINT TORT FEASORS, WHETHER ACTING
INDEPENDENTLY OR IN CONSPIRACY ARE LIABLE
FOR ALL RESULTING DAMAGES.

A joint tor¥ may be committed without
any separate conbination or conspiracy.
All who actively participate in any
manner in the commission of a Tort, or
who procure, command, direct advise or
encourage, aid or abet its commission
are jointly and severally liable there-
fore, even though they act indepently or
without concert of action or common
purpose, provided their several acts
concur in tending to produce one resulting
event. See Virtue vs. Creamery Package
Manuafcturing Company 132 Minn. at 39
which is as follows:

16. There is still undetermined the question of common-law lia-
bility for malicious interference with the business of plaintiffs by
misrepresentation, threats and malicious prosecution. This is &
distinet and separate cause of action. The gist of the cause of action
tried in the Federal courts under the Federal act was, “that the de-
fendants entered into a contract or combination in restraint of trade
which caused damage to plaintiffs.” 227 U. S. 8, 38, 33 Sup. Ct.
202, 57 L. ed. 407. Combination in restraint of trade is not the gist
of the common-law action of interference with business or of ma-
licious prosecution.

Conspiracy and combination in restraint of trade are here alleged,
but ‘this allegation is of no importance, so far as respects the com-
mon-law causes and ground of action. Where an action in tort is
brought against two or more, it is necessary, in order to recover
against all of them, to prove concurrent acts of all. For this pur-
pose, it may be important to establish the allegation of conspiracy or
combination. But this is no part of the cause of action. If it turn .
out on the trial that only one was concerned, the plaintiff may still .
recover, the same as if such one had been sued alone. The conspiracy
or combination is nothing, so far as sustaining the action goes; the
foundation of it being the actual damage done to the party. Hutch-
ins v. Hutchins, 7 Hill, 104 see also Cressy v. Republic Creosoting
Co. 108 Minn. 349, 122 N. W. 484; Martin v. Leslie, 93 Ill. App.
56, -
17. A joint tort is here alleged, but it seems hardly necessary to

25,
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say that there may be a joint tort of this sort, without the existence
of any conspiracy or combination in restraint of trade. Flaherty v.
Minneapolis & St. L. Ry. Co. 39 Minn. 328, 40 N. W. 160, 1
L.R.A. 680, 12 Am. St. 654; Fortmeyer v. National Biscuit Co. 116
Minn. 158, 133 N. W. 461, 37 L.R.A.(N.S.) 569; Cooley, Torts,
*145, *156, *166 ; Mack v. Kelsey, 61 Vt. 399, 17 Atl. 780; Bath v. '
Metealf, 145 Mass. 274, 14 N. E. 133, 1 Am. St. 455; Drake v.
Stewart, 76 Fed. 140, 22 C. C. A. 104,

18. It will, of course, be observed that the false representations,
‘which in part form the basis of this action, were all made by officers -
or agents of the Creamery Package Manufact.unng Company, and
that the malicious prosecution, which in part forms the basis of the
action, was in a suit to which the Owatonna Manufacturing Company
alone ww are of the opinion that the evidence which we

’_—rxaéﬁbove etailed, together with other circumstances of less im-
portance disclosed by the evidence, is sufficient to go to the jury upon |
the question of liability of both defendants for both classes of acts,
under the rule which is well recognized that all who actively partici- -
pate in any manner in the commission of a tort, or who procure, com-
mand, direct, advise, encourage, aid, or abet its commission, or who
ratify it after it is dome, are jointly and severally ligble therefor,
Cooley, Torts, *¥166 , Mack v. Kelsey, 61 Vt. 399, 401, 402, 17 Atl
780, even though they act independently and without cougert of ac-
tion orcommon purpose, provided their several acts concur in tend-
ing to produce one resulting event. Flaherty v. Minneapolis & St.
L. Ry. Co. supra, Mayberry v. Northern Pacific Ry. Co. 100 Minn.

79, 110 N. W. 356, 12 L.R.A.(N.8.) 675, 10 Ann. Cas. 754; Fort-

\ - meyer v. National Biscuit Co. 116 Minn. 158, 133 N. W. 461; see

also Sloggy v. Dilworth, 38Mm379 86 N. W. 451, 8 Am. S 636

e have already indicated that there must be a new trial, because

of submission of the claim of malicious prosecution of the infringe-

ment suit instituted in the name of the Creamery Package Manu-

facturing Company, and because the evidence is insufficient as to

want of probable cause for progecution of the suit instituted in the

name of the Owatonna Manufacturing Company. There were other
substantial errors in the case.




~ The Complaint alleges facts which
brings the case within the above rule as
to all Defendants.

5. AN ATTORNEY IS LIABLE WHEN HE
INSTITUTES PROCEEDINGS WITHOUT AUTHORITY
OR WHERE HE ACTS DISHONESTLY WITH SOME
SINISTER IMPROPER PURPOSE OF HIS OWN.

For the liability of an Attorney,
Hyman Edelman and his partners in this
Case, See Dunnell Digest Section 675
which is set out as follows:

675. Liability to third parties.

An attorney is liable to third parties only where he institutes pro-
ceedings without authority from his client, or where he and his client
fraudulently conspire to do an illegal act, or where he acts dishonestly,
with some sinister view or for some improper purpose of his own whicl;

the law considers malicious.* In the performance of his duties to his
client, an attorney enjoys immunity from liability to a third person in
so far as he does not materially depart from his character as a quasi-
judicial officer charged with responsibility for the administration of
justice.'1 An altorney is personally liable to a third party if he maliciously
participates with others in an abuse of process or if he maliciously en-
courages and induces another to act as his instrumentality in committing
an act constituting an abuse of process.“ Assuming the joint existence of
the essential element of malice and want of probable cause, an action
for damages for malicious prosecution lies against an attorney if in in-
stituting the proceedings he knew of his client’s malicious motives or
if he himself was actuated by malice; and then only if, in addition, he
did not have, upon the disclosure of alleged facts madé by the client and
by him accepted in good faith as true, a reasonable basis for believing
there was a probable cause for the prosecution, or if he otherwise had
knowledge showing an absence of probable cause.”

Liability of attorney for false imprisonment.

Liability on contracts made by attorney with third parties in the inter-

est of his client.”
: : . Klapperich (1947)
50. Farmer v, Crosby (1890) 43 53. Hoppe v. Klapp
Minn. 459, 45 N, W, 866. See Barry 223 i qn 224, &8 No W (2d) 780,

\Iéé\;lc('irade (1869) 14 Minn. 163(Gil.
51. Hoppe v. Klapperich (1947) N 5;' ;;%rnf;‘*vﬁ PEH?EZS Haakaet
224 Minn. 224, 28 N. W. (2d) 780, " ..’ 100 A L. R, 533.
173 A. L. R. 819, ® T
52. Hoppe v. Klapperich (1947)
224 Minn. 224, 28 N. W, (2d) 780,
173 A. L. R. 819.
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In this Case Hyman Edelman, attempting
to act as Attorney for Ridge Luther Home
started a law suit without authority
from the lawful Board of Directors of
Ridge Lutheran Home. There were only
two persons on the Board of Ridge
and there is still only two on Ridges Board
of Directors. Anderson is enjoined by
Edelman's unlawful actimity. MSA 317.20
requires at least 3 directors to manage
the business of the Corporation. See
Appendix . Edelman caused a receiver
to be appointed without a voluntary
or involuntary disolution of the
Ridge Lutheran Home Inc. That is a
prerequisite under 317.45 and 317.62.

The actions of the Receiver are
also completely without jurisdiction,
without authority of law and without
authority from Ridge Lutheran Home.

Edelman is also attempting to
represent the Bondholders whose interest
conflict with Eugene Linse and also
Ridge Lutheran Home, all without
authority of the Bondholders. He has
made a nuisance out of himself generally.

The project really came to a stand
still when Edelman arived on the scene.
He is also liable to plaintiff under
Title 42 USC section 1B83.

Edelman started the suit and has
been instrumental in depriving Plaintiff
of its property without authority from
Ridge Lutheran Home Inc. He and his
partners are liable. For the liability
of an Attorney see also Hoppe vs.
Klappernick, 224 Minn. 224.
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CONCLUSION

It was error for the Court to grant
a Summary Judgment with prejudice in
this case. The Complaint states a
cause of action. The Complaint must be
taken in the most favorable light to
Plaintiff.

Plaintiff respectfully requests
that the Supreme Court reverse the
Judgements entered by the District
Court and that the action be remanded
to the District Court for trial.

Respectfully submitted,

Feb. 24,1969. F/ME DALY %/
APPELLANT'S ATPORNEY

28 EAST MINNESOTA STREET
SAVAGE ,MINNESTOA

29.
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APPENDIX I
EXHIBIT "1"

STATE OF MINNESOTA DISTRICT COURT

COUNTY OF DAKOTA FIRST JUDICIAL
DISTRICT

A & J Builders, Inc.,
Plaintiff,

Vs. COMPLAINT

Oliver Harms, President of the Lutheran
Church, Missouri Synod, Minnesota South
District of Missouri Synod Lutheran
Church, Ridge Lutheran Home Inc., Con-
cordia College of St. Paul, Minn. and Dr.
Eugene Linse, Oscar J. Husby, Individu-
ally and as receiver of Ridge Lutheran
Home Inc. Caroline F. Siebert, Emma
Steffens, Providence Church Plan Inc.,
of Atlanta, Georgia, and its agent and
servant, Joseph Webb, Dirk Ammerman,
Martin W. Liske, Edward J. Mahnke, Rev.
Harold Sweigert, Rev. August Hauptmann,
Howard E. Pleuss, Howard A. Burgdorf,
R.K.B. Studios, Luther C. Gronseth, in-
dividually and as Treasurer and Direct-
or of Ridge Lutheran Home Inc., Douglas
Seltz, United States Fidelity and Guar-
antee Co., Human Edelman and the Law
Office Partnership of Samuel H. Maslon,
Hyman Edelman, Sheldon Kaplan, Marvin
Borman, Irving R. Brand, John C. Mc-
Nulty, Samuel L. Kaplan, Ralph Strangis,
Stephen B. Swartz, Harvey F. Kaplan,
James B. Druck, Ronald G. Valentine,
Richard Shors and the First National
Bank of Hudson, Wisconsin, The Lutheran
Church-Missouri Synod and Concordia
Publishing House of St. Louis, Missouri,

Defendants.




Plaintiff, for its cause of action
herein states and alleges:

Il

That Plaintiff is a General Contract-
ing firm doing business in the Village
of Burnsville, Minnesota, developing pro-
perty known as the Ridges, a Plan Unit
Development at 138th Street and Nicollet
Ave., in Burnsville, Minnesota, all con-
sisting of about 113 acres of land in
Burnsville, Minnesota, at all times
herein material owned free and clear by
A. & J. Builders and valued at a price
in excess of $7,000.00 per acre.

IIl.

That Defendant Ridge Lutheran Home,
Inc., is a Minnesota Non-profit Religious
Corporation pursuant to Chapters 315 and
317 of Statutes of Minnesota. A copy of
the Articles of Ridge are attached hereto
and made a part hereof as though set out
in full, which articles are dated January
22, 1965.

ITT.

That the Defendant Ridge Lutheran Home,
Inc., was organized, created, founded and
existed under the management, direction
and control of the parent and principal
Religious association and Corporation,
the Defendant, the Minnesota South Dis-
trict of the Lutheran Church-Missouri
Synod, a Minnesota Religious Corporation
and its agents and servants, Concordia
College of St. Paul, and Dr. Eugene Linse,
Rev., Doctor and Professor thereof, Emma
Steffens, Joseph Webb, Martin Liske, Ed-
ward J. Mahnke, Sweigert Hauptmann,
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Douglas Seltz, Howard Pleuss, Howard

A. Bergdorf and R.K.B. Studios and Luther
C. Gronseth and their agents and servants
and others acting under their direction,
management and control.

IV.

That Plaintiff on April 26, 1966, is
a Corporation that was managed by its
directors and owners Carl Anderson and
his wife Mary Anderson and Julian Vinge.
That after a full disclosure by the Board
of Directors of Ridge Lutheran Home, and
the Defendants Minnesota South District
of Missouri Synod Lutheran Church its
agents and servants and to the Defendant
Missouri Synod Lutheran Church of St.
Louis, Mo., its agents and servants,
Plaintiff entered into a Contract with
Defendant Ridge Lutheran Home, Inc., on

April 26, 1966, a copy of which is at-
tached hereto as though set out in full.

V.

That the Defendant, The Minnesota South
District of the Lutheran Church - Missouri
Synod is a subsidiary Religious Corpora-
tion of Missouri Synod of St. Louis, Mo.,
and under its management, direction and
control. That the Missouri Synod is the
prindipal of all the Religious Defendants
named herein.

That the Defendant Missouri Synod and
the Minnesota South District of the Luther-
an Church Missouri Synod are set up and
created and existing under the presense
that they are non-profit religious chari-
table organizations whereas in truth and
in fact they are set up and maintained
for purposes of plunder, gain and profit
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to themselves and their Heads, Reverands,
Doctors and Ministers and Professors.

That the Defendant Concordia Publish-
ing House of St. Louis, Mo. is the pub-
lisher of a paper named, "The Lutheran
Witness Reporter", which newspaper is an
agent for and is under the management,
direction and control of the Defendant
Lutheran Church - Missouri Synod of St.
Louis, Mo.

Using a tool, fear, threats, fraud
and extortion, these Lutheran Churches
and their organizations, contrary to the
Thirteenth Amendment to the Constitution
of the United States, maintain them-
selves as humane inventions, arrogating
attributes of Deity to themselves for
the purpose of terrifying the human race
to the condition of being thralls, ser-
vants and slaves to monopolize power and
profit to themselves, contrary to the ex-
press terms of the Declaration of Indepen-
dance and the Constitution of the United
States.

That by their plan and design, Defend-
ants, their agents and servants have sub-
jected Plaintiff to their wrongful and
unlawful activity to Plaintiff's damage
as is hereinafter alleged..

Vi,

That after said Ridge Lutheran Home,
Inc., was started and after Plaintiff at-
tempted to carry out its contract, ex-
press or implied and before and after
the construction of a nursing facility
building was started on Plaintiff's pro-
perty by Plaintiff, the Defendant's,
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their agents and servants, entered into
a long train of abuses, injuries, ultra
vires acts, fraudulent conduct, unlaw-
ful acts and usurpations evincing a plan
and design to reduce Plaintiff and the
Board of Directors under absolute de-
potism and tyranny for purposes of
causing a breach and interference of
Plaintiff's Contract and theft of
Plaintiff's personal and real property.

That on and before January 1, 1968,
the Defendant Ridge Lutheran Home, Inc.,
while under the management, direction and
control of other Defendants named and
their agents and servants caused the
contract heretofore referred to, breached
to plaintiff's damage in the sum of
$6,000,000.00.

That this cause of action is based
upon an unlawful interference with Con-
tract relations, fraud, breach of Contract
nuisance and deprivation of rights se-
cured by the Declaration of Independence
and the Constitution of the United States
and all laws passed pursuant thereto
including negligence in the selection,
management and control of its agents.

That the Defendants and each of them
actively participated in the Commission
of the unlawful acts set out in this
Complaint and each of them actively
participated in the deprivation of
Plaintiff's liberty and property and
rights including Contract rights and
further procured commanded, directed,
advised, encouraged, aided and abetted
its commission or ratified it after it
was done. That some of the Defendants
acted independently, but always with
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Providence Church Plan whereby Provi-
dence Church Plan would provide a mil-
lion and a half dollars worth of church
bonds for Ridge Lutheran Home for the
cost of $26,000.00.

IX.

That the defendant Luther Gronseth
had a secret agreement with defendant
Joseph Webb whereby he was to obtain
$5,000.00 secret provit from the sale
of these bonds to defendant Ridge
Lutheran Home.

X.

That Defendant Gronseth was also
engaged in similar activities with other

hon-profit Lutheran groups.

XI.

That the defendant Douglas Seltz,
attorney for Lutheran Church, Mis-
sori Synod, South District brought
suit on behalf of Providence Church
Plan and secretly for the Missouri
Synod, south district all acting in
collusion and garnished approximately
$45,000.00 of monies belonging to
defendant Ridge Lutheran Homes, which
monies were rightfully owing to plain-
tiff for work being performed and for
the payment of property being pur-
chased from plaintiff and built by
plaintiff.




common design and intent, their several
unlawful acts concurred in obtaining to
produce one resulting event -- the im-
position of depotism, tyranny and theft
upon Plaintiff and its property. De-
fendants are at all times acting in
unlawful collusion and common design

to conspire to damage plaintiff and

its Board of Directors; or the Defend-
ants and each of them ratified said
wrongful acts after they were perpet-
rated and joined in along the way for
their own personal profit and gain and
satisfy their own malicious motives at
the expense of Plaintiff's rights, all
to plaintiff's damage.

VII.

That the defendant, Joseph Webb is
the local Minnesota agent for the de-
fendant Providence Church Plan Inc. of
Atlanta, Georgia. That defendant Pro-
vidence Church Plan, Inc. was in the
business of providing bonds and plans
for bonding for the financing of church
projects for the Lutheran Churches named
as defendants herein. That the defend-
ant Rev. Joseph Webb is also a minister.

VIII.

That the defendant Luther Gronseth is
on the original managing board of dir-
ectors of Ridge Lutheran Home and is
also at all times herein material em-
ployed by the defendant Providence Church
Plan Inc. and Joseph Webb. That unbe-
known to and without authority of the
board of directors of Ridge Lutheran Home,
defendant Luther Gronseth secretly con-
tracted with defendants Joseph Webb and
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XII

That the defendants, Luther Gron-
seth and Joseph Webb conspired to get
defendant, Ridge Lutheran Home into
the bonding program before proper
board action was taken by Ridge Luth-
eran Home.

XIII

That as a result this lawsuit
had to be settled for the sum of
approximately Thirteen Thousand dol-
lars ($13,000.00) plus attorneys fees
for defendant Dirk Amerman in about
the sum of Three Thousand Dollars
($3,000.00)

That upon information and belief,
plaintiff alleges, defendant Luther
Gronseth obtained a part of this
settlement.

XIV

That the defendant Luther Gron-
seth was a board member, and treasurer
of Ridge Lutheran Homes. That de-
fendant Luther C. Gronseth was a
defrock minister of the Lutheran
Church having been unfrocked for im-
moral conduct.

XV

That the Defendant Lutheran Churches
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herein negligency held out the defen-
dant Gronseth as being a proper person
to deal within all respects and main-
tained him as such.

That the defendant Luther Gronseth
was a teacher at Concordia High School
in St. Paul and other Lutheran high
schools in Minneapolis and is associated
with defendant Eugene Linse each of whom
are engaged in the same general fraudu-
lent conduct.

That the defendant Luther Gronseth
stole the monies, misappropriated inter-
est payments checks of Ridge Lutheran
Homes and misappropriated other monies
in combination with Linse against the
best interest of Ridge.

That the defendant Luther Gronseth
was fired from the Ridge Lutheran Homes
for refusing to carry out his duties and
obligations toward Ridge Lutheran Homes,
for failure to keep the books up to date,
for failure to keep the accounts of re-
cords of what he was doing and spending
and for misappropriating monies to his
own use. That after he was fired the de-
fendant Luther Gronseth misappropriated
and concealed the books of Ridge Luther-
an Home. That the combined activity of
Gronseth and Linse made the operation
of Ridge Lutheran Home impossible caus-
ing in effect the breech of the contract
between plaintiff and defendant Ridge
Lutheran Homes.

That at all times herein material the
defendant Luther G. Gronseth was in col-
lusion with defendant Linse and all oth-
er defendants in this activity.
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XVII

That the defendant Luther Gronseth
and defendant Eugene Linse entered into
a common plan and design and conspired
and colluded to interfere with the ma-
nagement and operation and business of
Ridge Lutheran Homes, Inc., for purposes
of interfering with the contract be-
tween Ridge Lutheran Church and plain-
tiff. This was all done at the know-
ledge direction, management and control,
either expressed or implied of the rest
of the defendants herein or was joined
into and ratified by them after it was
accomplished.

That up until the time the suit was
started by Hyman Edelman as will be
hereinafter referred to the defendant
Linse and Gronseth entered into a col-
lusive agreement among themselves to

loot and pilfer defendants Ridge Luther-
an Homes for their own personal gains.

XVIII

That at all times herein material the
defendant Eugene Linse was employed as
a professor of Concordia College. That
defendant Gronseth borrowed from Ridge
Lutheran Homes $4,500.00 for the pur-
chase of his own personal home on one
ocassion $1,500.00 for personal income
tax, on an other ocassion at all times
stating that he was a reverend in the
ministry and that it was permissable for
him to do this and that he had Linse's
permission to do this. Linse also want-
ed to borrow $20,000.00 from Ridge Luth-
eran Home which was stopped by Carl
Anderson.
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XIX

While acting as agent and servant of
the Defendant Concordia College, defen-
dant Linse was in active conspiracy with
defendant Gronseth and other defendants
for the purposes of causing the breach
of the contract with plaintiff all for
the benefit of Missouri Synod, Lutheran
Church and Minnesota South District of
Lutheran Church-Missouri Synod.

That the defendant Concordia College
is controlled, operated and managed by
the defendant, Missouri Synod, Lutheran
Church.

That the defendant Hyman Edelman is
a lawyer in partnership with the defen-
dants, Kaplan, Borman, Brand, McNulty,
Kaplan, Strangis, Swartz, Kaplan, Druck,
Vantine and Shors.

XXI

That defendant Dr. Eugene Linse
while acting as agent and servant of
defendant Concordia College entered into
a collusive agreement with Caroline F.
Siebert and defendant Emma Steffens,
bond holders of defendant Ridge Lutheran
Home to bring an unlawful suit against
plaintiff.

That defendant Eugene Linse, without
authority of Ridge Lutheran Homes,
started an illegal lawsuit using defen-
dant Hyman Edelman and his law partner-
ship as attorneys against A & J Builders
Inc. and Carl R. Anderson and Julian
Vinge.
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XXII

That said defendants Edelman and
LInse caused a receiver to be appointed
for Ridge Lutheran Home contrary to law,
and without any statutory authority.
That to this date defendant Ridge Luth-
eran Homes, Inc., has never been dis=-
solved, or liquidated pursuant to the
state law nor has any petition been filed
therefore. That the defendant Oscar
Husby unlawfully started and continued
an action as receiver against plaintiff
in furtherance of this conspiracy with-
out authority of law or order of the
Court.

XXIII

That defendants, Edelman, Linse and
Husby while acting as agents servants

and in collusion with the defendant,
Minnesota South District of the Luther-
an Church-Missouri Synod and the defen-
dant Lutheran Church-Missouri Synod

of St. Louis, Missouri for purposes of
maintaining this lawsuit obtained a
court order whereby plaintiff could not
cancel its contract with defendant
Ridge Lutheran Home and tied up the
plaintiff completely from disposing or
using any of its property, all the time
stopping the defendant Ridge Lutheran
Home from carrying out its contract with
plaintiff. That the net effect of this
was to bottle up plaintiff's activities
completely and deprive plaintiff of the
lawful use of its property.

That although Ridge Lutheran Homes,
Inc. had an adequate remedy at law the
defendants illegally caused defendant
Husby to be appointed as receiver herein
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contrary to Minnesota Statutes, Chapters
315 and 317.

XXIV

That since the hiring of Hyman Edel-
man and his activity in this matter all
of the actions of the defendants Edelman,
Linse and Gronseth and all other defen-
dants has been contrary to law and with-
out lawful authority.

That defendant Hyman Edelman, acting
in his capacity as attorney and member
of the partnership of defendants attor-
neys, conspired with the defendants to do
this said several unlawful act and has
acted dishonestly with a sinister view
and improper purpose of his own and that
of his principals acting maliciously
toward plaintiff, maliciously interfered

with the contract relationship between
plaintiff and defendant Ridge Lutheran
Home all without authority of law or
otherwise.

XXV

That there is no lawful statutory au-
thority for the appointment of a Receiv-
er Husby in the circumstances as they
now exist. That the defendant Edelman
knows or should know what Article XV of
the Articles of Incorporation provides,
a copy of which is attached hereto.

That also defendant Minnesota South Dis-
trict of the Lutheran Church, Missouri
Synod knows that if the Ridge Lutheran
Corporation is dissolved they have to
accept its assets and also its liabil-
ities including its contracts.
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That the defendant Hyman Edelman and
defendants Husby, Gronseth and Linse,
Siebert, Steffeny more particularly and
more generally all the defendants known
Ridge Lutheran Home, Inc has not been
dissolved or liquidated. That defendant
Edelman is wrongfully acting under the
management, direction and control and
is actually the attorney in fact for the
Minnesota South District of the Lutheran
Church-Missouri Synod and the Lutheran
Church -Missouri Synod, of St. Louis,
Missouri, and are using all of this act-
ivity unlawfully for the purpose of not
only stealing from and defrauding plain-
tiff but also the bond holders.

That the defendants and each of them
has entered into unlawful combination
and collusion and are on the boards of
directors of various Lutheran religious
organizations under the management, dir-

ection and control of the Lutheran Church
Missouri Synod and the Minnesota South
District of the Lutheran Church-Missouri
Synod all with an interlocking and com-
mon directorate and under the common con-
trol of the head of the Lutheran Church,
Missouri Synod, President Oliver Harms.

That the defendant Oliver Harms is
the President of the Missouri Synod
Lutheran Church of St. Louis, Missouri.

That the Defendant Harms called upon
the Board of Directors of the Minnesota
South District, Missouri Synod, Lutheran
Church who in turn caused a meeting to
be held between Carl Anderson of plain-
tiff and the Reverends Liske, Malinke,
and Schweigert acting as and for the
Board of Directors of the Minnesota
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South District, Lutheran Church-Missouri
Synod on or about the last part of
January or the first part of February,
1968, at the Protestant center in Min-
neapolis.

That at this time the Board of Dir-
ectors of the Minnesota South District
attempted to get plaintiff to turn over
all of its assets and make an accounting
to the Minnesota South District of the
Lutheran Church-Missouri Synod. That at
this time the Minnesota South District
admitted that Hyman Edelman was their
agent and attorney.

XXVI

That after defendant Gronseth was
fired, defendant Dirk Amerman malicious-
ly made and filed the lien in the sum of
$159,000.00 against the plaintiff's pro-
perty for the defendant Luther Gronseth
well knowing that it was without author-
ity of law or based upon fact.

XXVII

That defendant Lutheran Witness Re-
porter breached its contract to run adds
for defendant Ridge Lutheran Home at
the insistance of the Defendant Lutheran
Churches named.

XXVIII

That the defendant Lutheran Churches,
their ministers, and agents, servants
named herein, conspired to use accepted
religious rights and modes of worship
as a fear and threat upon plaintiff's
agent and servant Carl Anderson and
stated that he would be excommunicated
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from their church if he did not go

along with their wishes and turn over
all assets, using threats of fear ,
extortion, oppression and attempting to
make a thrall out of plaintiff and its
Director Carl Anderson causing a further
unlawful interference with the business
affairs of plaintiff.

XXIX

That President Oliver Harms of the
Lutheran Church, Missouri Synod if the
person who has the management, direction
and control of the several unlawful acts
as is hereinbefore alleged.

XXX

That defendant Missouri Synod Lutheran
Church and Defendant Minnesota South
District of Missouri Synod Lutheran
Church is liable to Plaintiff under its
contract with Defendant Ridge Lutheran
Home, Inc. pursuant to the Articles of
Incorporation of Ridge and by their rati-
fication of said contract and by their
own conduct and acquiesence in said con-
tract and by their unlawfully disabling
Ridge Lutheran Home, Inc. from perform-
ing said contract. That plaintiff has
always stood ready to perform its con-
tract with Ridge Lutheran Home, Inc.
That in truth and in fact and in law the
Minnesota South District of Lutheran
Church-Missouri Synod and Lutheran
Church Missouri Synod have effected a
dissolution of Ridge Lutheran Home, Inc.
and have assumed its assets and liabil-
ities through the acts of its agents and
servants and are by their own conduct
as hereinbefore alleged estopped from
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claiming otherwise.
XXXT

That the defendant The First National
Bank of Hudson Wisconsin, joined in this
unlawful activity by refusing to honor
valid checks from Ridge Lutheran Home
to Carl Anderson for purposes of complet-
ing the building and project all of
which was at the insistance of Gronseth,
Linse and Edelman who were acting as
Agents of the Lutheran organizations
named as defendant herein.

XXXII

That the Defendant United States Fi-
delity and Guarantee Co. wrote and is-
sued a $1,000.00 bond for Defendant
Linse and later wrote and issued a
$10,000.00 bond for defendant Oscar

Husby in Dakota County, District Court
File 65865 in the action of Husby vs.
Carl Anderson.

WHEREFORE, Plaintiff demands judgment
against defendants and each of them in
the sum of $6,000,000.00.and costs.

Jerome Daly
Plaintiff's Attorney
28 E. Minnesota Street
Savage, Minnesota

Plaintiff demands a trial by a Jury of 12
46.




APPENDIX II
EXHIBIT "II1I"

AGREEMENT

Agreement, dated the 26th day of April
1966, between A & J. Builders, Inc., a
corporation organized and existing under
and by virtue of the laws of the state
of Minnesota, hereinafter called the
party of the first part, and Ridge
Lutheran Home, Inc. Corporation, a cor-
poration organized and existing under and
by virtueof the laws of the state of
Minnesota, hereinafter called the party
of the second part, witnesseth

1. The party of the first part
promises and agrees to sell real pro-
perty known as the "Ridges-Concept," a
planned unit development, "A Lutheran
Center" at 138th Street and Nicollet
Avenue, South, Burnsville, Dakota County,
Minnesota. Property will be trans-
ferred in fee simple on or before De-
cember 30, 1967.

2. The party of the second part
promises and agrees to purchase pro-
perty so described under No. (1) one
of this agreement for the sale price of
$7,000 (Seven Thousand Dollars) per
acre in The Ridges Concept. Also pay-
ment of $500,000 (Five Hundred Thousand
Dollars) shall be paid and in hand in
cash on or before December 30, 1967, to
the party of first part. Also on or
before passing title in fee, a mortgage
or promissary note shall be entered into
between parties, for the unpaid balance
of purchased property,and party of sec-
ond part shall pay 4% (four per cent)
interest per year on the first day of
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each new year. Payment of unpaid prin-
ciple balance shall be on a long term 20
(twenty) year basis. Party of second part
also agrees to pay taxes, insurance, and
assessments, from the date of this Agree-
ment. Further agree to accept agreement
with the Village of Burnsville, Burns-
ville, Minnesota, made by party of first
part. Further they agree party of first
part has right to sell and remove gra-
vel, sand, black dirt, and material

that has been processed as Class 5 (Five)
and B. A. 2 (B. A. Two). Further they
have no interest or monies interest in
land under condemnation by Village of
Burnsville, County of Dakota, or property
to be condemned for Inter-State Minne-
sota 35E, or any problem that would
arise out of property line that runs
through the center of 138th Street, or
sewer problem, which joins Ridges Con-
cept. Further, party of first part of
this agreement has the right or con-
tract to develop, construct, main-

tain, improve, remodel, promote, any
part of this planned unit development
known as The Ridges Concept. Fur-

ther agrees to pay $500,000 (Five
Hundred Thousand Dollars) retroactive

to beginning of party of second part

and development of The Ridges, and all
through development, construction, pro-
motion, maintenance, improve, and re-
model, and party of first part shall
have on hand contingency fund of at
least $200,000 (Two Hundred Thousand
Dollars). Party of second part also
agrees that the party of first part
shall receive ten per cent (10%) oI the
cost of labor, material, superinten-
dance, and expenses by party of first
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part, and he shall receive seven per
cent (7%) of the cost of all, and any
work done by party of first part, or
other contractors, sub-contractor, or
general contractor. Also any legal
rpoblem that might arise on this agree-
ment will be paid by party of second
part. Further, contractor has right

to use buildings and land for storage

of materials and equipment. Further,
the party of second part will raise
funds, through any lawful manner or
mortgage, to keep this Lutheran Cen-
ter, or Ridges Concept, progressing, and
to meet its obligations under this agree-
ment, and that this Ridges Concept, a
planned unit development and Lutheran
Center, on file with the Village of
Burnsville, Burnsville, Minnesota, shall
be for all people, regardless of race,
creed, or color.

3. It is further mutually agreed
between the parties that the Ridges
Concept, a Lutheran Center, shall be
developed in such a way to serve The
Kingdom of God.

This agreement shall bind the parties
hereto and their respective successors
and assigns.

In witness whereof, A. & J. Builders,
Inc., party hereto of the first part,
after due corporate and other proceed-
ings, has caused this agreement to be
signed, and acknowledged or proved by
its chairman, and its corporate seal
hereunto to be affixed, and to be at-
tested by the signature of its secre-
tary and treasurer; and Ridge Lutheran
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Home, Inc. Corporation, party of the second
part, has caused this agreement to be signed
or acknowledged or approved by its president,
and its corporate Seal to be here unto affixed
and to be attested by the signature of its
Executive Serretary.

A & J. Builders,Inc.
Corporate Seal By Carl R. Anderson, Pres.
Attest
Mary B. Anderson
Secretary, Treasurer

Ridge Lutheran Home Inc.
Corporation

By Carl R. Anderson, Pres.
By Luther C. Gronseth, Tres.
CORPORATE SEAL

Attest: Carl R. Anderson
Executive Secretary




APPENDIX III

AFFIDAVIT IN OPPOSITION TO MOTION OF
HAROLD SCHWEIGERT

Carl Anderson, being first duly sworn
deposes and states that he is at all
times herein material Pres. of A&J
Builders Inc., that I have read the
Complaint filed herein, am familiar
with its contents, and the same is
true.

That in reference to the subject
matter of the above entitled action
the Defendant Harold Schweigert has
been working for the Defendants Min-
nesota South District, Lutheran Church
Missouri Synod and also has been work-
ing for The Defendant Lutheran Church-
Missouri Synod.

That Defendant Schweigert and De-
fendants Mahnke of MSDLCMS and Liske
of MSDLCMS in January or February of
1968 held a meeting in which I was re-
quested to attend by Schweigert.
Schweigert, Liske and Mahnke presided
at this meeting which was held at the
Protestant Center in Minneapolis. The
three of them said they had gotten pres-
sure from Oliver Harms about the bond-
holders. They said they did not want
any more adverse publicity because of
the Way of the Cross Incident. They
held themselves out as representing
Oliver Harms. of Lutheran Church Mis-
souri Synod and the Synod. The three
of them as a group told me that I was
to turn all of my assets over to them
or that I would in effect "go down the
tube" meaning go broke.




Rev. Mahnke questioned my right to
take further Communion with other members
of the St. Peters Lutheran Church, of
which Schweigert is the pastor. The
three of them left me with the impres-
sion that if I did not turn over all of
my assets and property to them to set-
tle this case that then I could not
take Communion in Schweigert's Church.

Three days later Schweigert called me
and stated that Mahnke was out of line
that I could again take Communion.

Reverend Liske stated that he had
authority to talk for Oliver Harms.
Schweigert and Mahnke joined in with
Liske, further, at that time they
were acting as Harms' agents and Sch-
weigert continued in the same course

fo conduct each and every time after
that with me.

Schweigert continued to represent
and hold himself out as represenmting
Harms and Liske after that and after
that and continued to put the pres-
sure on me.

They also left me with the impres-
sion that Hyman Edelman was acting
for Oliver Harms and the Lutheran
Church-Missouri Synod and that they
were also acting under the counsel
of Hyman Edelman.

/s/ Carl R. Anderson
Carl R. Anderson
Subscribed and sworn to
before me this April 23, 1968
/s/ Jerome Daly
Notary Public, Dakota County, Minn.
Comm. Exp. 1-15-73

52,




APPENDIX 1V
NOTICE OF MOTION AND MOTION

TO: A & J BUILDER INC. AND JEROME DALY,
ITS ATTORNEY:

YOU AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that at 9 o'clock A.M. on
the 9th day of May, 1968, defendant will
move the above court at a special hear-
ing at the Court House in Hastings,
Minnesota for the following relief:

The following defendants, Oliver
Harmes, President of the Lutheran Church
Missouri Synod, Concordia Publishing
House of St. Louis, Mo., The Lutheran
Church-Missouri Synod, and Douglas Seltz,
move the Court as follows:

l. To appear specially to request
the Court:

To dismiss the action, or in lieu
thereof, to quash the return of service
on the grounds that:

(a) Defendants are groups organized
under the Laws of the State of Missouri,
od not transact business or have agents
within the State of Minnesota and are
not subject to service of process within
the State of Minnesota.

(b) Defendants have not been pro-
perly served with process in this action
by service on an agent within the State
of Minnesota.

2. To dismiss the action on the
grounds that the Court lacks jurisdic-
tion because of improper service as will
more fully appear by plaintiff's affi-
davit of service herein, and failure to




state a cause of action upon which re-
lief can be granted.

3. These defendants move the Court
to strike the Complaint on the grounds
that it is sham and frivolous and con-
tains scandalous allegations, and fur-
ther move the Court to take appropriate
disciplinary action against plaintiff's
attorney pursuant to provisions of Rule
11, Minnesota Rules of Civil Procedure
for the District Court.

Defendants, Edward J. Mahnke, Martin
W. Lieske, Rev. August Hauptmann, Con-
cordia College of St. Paul, Minnesota,
Howard E. Pleuss, Howard A. Bergdorf,
and R.K.B. Studios, move the Court as
follows:

1. To dismiss the action because
the Complaint fails to state a claim
against these defendants upon which re-
lief can be granted.

2. That there is no genuine issue as
to any fact as the Complaint pertains
to these defendants.

3. That these defendants are en-
titled to judgment as a matter of law.

4. That these defendants move the
Court to strike the Complaint on the
grounds that it is sham and frivolous
and contains scandalous allegations, and,
further move the Court to take appro-
priate disciplinary action against
plaintiff's attorney pursuant to pro-
visions of Rule 11 Minnesota Rules of
Civil Procedure for the District Court.




Defendants, Minnesota South District
of Missouri Synod Lutheran Church Pro-
vidence Church Plan, Inc. of Atlanta,
Georgia, Joseph Webb, and Douglas
Seltz move the Court as follows:

l. To dismiss the action because
the Complaint fails to state a claim
against defendants upon which relief
can be granted.

2. These defendants move the Court
to strike the Complaint on the grounds
that it is sham and frivolous and con-
tains scandalous allegations, and fur-
ther move the Court to take appropriate
disciplinary action against plaintiff's
attorney pursuant to provisions of Rule
11 Minnesota Rules of Civil Procedure
for the District Court.

All of the above named defendants
move the Court for permission of the
Court to appear specially, and

l. For a continuance and extension
of time to Answer until the Court
renders a decision on defendants' Motion
or for continuance and extension of time
in which to Answer until plaintiff has
amended its Complaint and until the Court
determines the issues involved in the
Motions herein.

SELTZ AND TOLAAS

by /s/ Douglas R. Seltz

Attorneys for Defend-
ants above named,

518 Commerce Building
St. Paul, Minn 55101




ANSWER

Defendants Hyman Edelman and the law
office partnership of Samuel B. Maslon,
Hyman Edelman, Sheldon Kaplan, Marvin
Borman, Irving R. Brand, John C. McNulty,
Samel L. Kaplan, Ralph Strangis,

Stephen B. Swartz, Harvey F. Kaplan,
James B. Druck, Ronald C. Vantine and
Richard A. Shore for their joint and
separate answer to the complaint of
the plaintiff:

I,

Deny each and every allegation in
the plaintiff's complaint.

IT.

State that it fails to state a cause
of action against anyone including these
answering defendants.

IITI.

Except as hereinbefore qualified,
answered or otherwise admitted, deny
each and every allegation contained in
the plaintiff's complaint.

WHEREFORE, these answering defendants
pray that the plaintiff's pretended
cause of action be dismissed and that
they have judgment against the plain-
tiff for their costs and disburse-
ments herein.

MEAGHER, GEER, MARKHAM & ANDERSON

/s/ W. D. Flaskamp




APPENDIX V

MOTION FOR DISMISSAL AND FOR SUMMARY
JUDGMENT and NOTICE OF MOTION

Defendants Samuel H. Maslon, Sheldon
Kaplan, Marvin Borman, Irving R. Brand,
John C. McNulty, Samuel L. Kaplan,

Ralph G. Vantine, and Richard A. Shors,
appearing specially and not otherwise,
move the above court for an order quash-
ing purported service of summons and
complaint on them and for dismissal of
the above entitled action on the ground
of insufficiency of service of process
and lack of jurisdiction over their per-
sons. Alternatively, and without waiv-
ing the foregoing special appearance,
said defendants move the above court

for judgment in their favor and against
plaintiff dismissing the above entitled

action as to them with prejudice.

Said motion will be made pursuant
to Rules 12 and 56 of the Rules of
Civil Procedure for the District Courts
of Minnesota and on the ground that ser-
vice of process attempted to be made
on them was insufficient, that this
court lacks jurisdiction over their
persons, that the complaint fails to
state a claim upon which relief can
be granted as to them, there is no genu-
ine issue as to any material fact herein
and that said defendants are entitled
to summary judgment in their favor and
against plaintiff as a matter of law.

Said motion will be made upon all
the files and proceedings herein and
upon all the files and proceedings,
depositions and affidavits heretofore




filed in that certain action now pend-
ing in this court entitled:

Oscar J. Husby, Receiver of Ridge
Lutheran Home, Inc., Ridge Lutheran
Home, Inc., Caroline F. Siebert and
Emma Steffen,

Plaintiffs,

vs.

Carl R. Anderson and Julian Vinge,
individually and as co-partners doing
business as A. & J. Builders and as
A. & J. Builders and Contractors, and
A & J Builders, Inc., a corporation,

Defendants,

and

Burnsville Plumbing & Heating, Inc.,

Additional Defendant,

and upon the affidavit of Evelyn Hamilton
attached hereto.

/s/ Hyman Edelman
1200 Builders Exchange Bldg.
Minneapolis, Minn. 55402

MEACHER, GEER, MARKHAM &
ANDERSON

By /s/ W. D. Flaskamp
400 Second Avenue South
Minneapolis, Minn. 55401

Attorneys for Moving De-
fendants




APPENDIX VI

ARTICLES OF INCORPORATION OF
RIDGE LUTHERAN HOME, INC.

We, the undersigned, for the purpose
of forming a corporation under, and pur-
suant to, the provisions of the Minne-
sota Non-Profit Corporation Act, do
hereby associate ourselves together as
a body corporate and adopt the following
Articles of Incorporation.

ARTICLE I.
The name of this corporation shall be:
"Ridge Lutheran Home, Inc."

The purpose for which this corporation
is formed, and the business and objects to

be carried on and promoted by it, are as
follows:

a. To extablish, own, operate, and
maintain one or more Christian homes for
men and women who are incapable of pro-
perly maintaining themselves, and to
supply them with the necessities of life,
including medical, nursing and spiritual
care.

b. To acquire by gift, devise, be-
quest or purchase, and to own, hold, sell,
convey, assign, mortgage, lease, pledge,
or otherwise dispose of, any real es-
tate and any personal property, for
whatever purpose or purposes the Dir-
ectors deem advisable, necessary or in-
cidental to the accomplishment of the
purposes of this corporation.

c. To borrow or raise money without
limits as to the amounts and to issue
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evidences of indebtedness; to secure the
same by mortgage, pledge or other lien.

e. This corporation shall not in any
manner aid or assist any institution,
corporation, or association which is
organized for pecuniary gain.

ARTICLE III

The registered office of this cor-
poration shall be 20 Arthur Terrace,
Burnsville, Savage, Route 2, Dakota
County, Minnesota.

ARTICLE V

Since the purpose of this corpora-
tion is purely benevolent and chari-
table, none of its property, either
real, personal, or mixed, shall be
used or expended except in carrying
into effect the program and purposes
expressed herein.

ARTICLE VI

The names and addresses of the in-
corporators are as follows, to-wit:

1. Mr. Carl R. Anderson, 20 Arthur
Terrace, Route 2, Savage, Minn.

2. Mr. Luther C. Gronseth, 6511
Bloomington Ave., Minneapolis,
Minn.

Mr. Eugene W. Linse, Jr.
4396 Hodgson Road, St. Paul, Minn.'




ARTICLE VII.

The general management of the affairs
of this corporation shall be vested in
a Board of Directors, consisting of not
less than five (5) nor more than nine
(9) persons, who shall be elected by
the directors at their annual meeting,
to serve without compensation for the
term to which they are elected, or until
their successors are duly elected and
qualified. The Directors of this cor-
poration shall constitute its membership.

Vacancies in the membership of the
Board shall be filled by the remaining
members, and each Director shall serve
as such until the close of the annual
meeting at the expiation of his term.

Annual meetings shall be held on the
first Thursday in May of each year, with
the first annual meeting to be held on
the 6th day of May, 1965, at the regis-
tered office of this corporation, at
8:00 o'clock P. M. on the said day.
Annual meetings may be held at such other
times and places, during the month of May
as a majority of the members of the Board
shall previously determine. Ten days
written notice of the annual meetings
must be given to each member os the
Board.

ARTICLE VIII.

The names, addresses and tenure of
office of the first Directors are as
follows:

Mr. Carl R. Anderson, 20 Arthur Terrace,
Route 2, Savage, Minnesota -- 1967
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Mr. Julian Vinge, 6328 16th Ave., So.,
Minneapolis, Minn. -- 1967

Mr. Luther C. Gronseth, 6511 Blooming-
ton Ave., Minneapolis, Minn -- 1967

Mr. Eugene W. Linse, Jr., 4396 Hodgson
Rd., St. Paul, Minn. 1966

Mr. Howard E. Pleuss, 4702 Phlox Lane,
Minneapolis, Minn. 1966

Mr. Howard A. Burgdorf, 2815 Overlook
Drive, Minneapolis, Minn. 1965

Rev. August L. Hauptmann, 3320 43rd
Avenue South, Minneapolis, Minn 1965

ARTICLE IX.

The following officers shall serve
until the close of the annual meeting
on May 6, 1965:

President - Mr. Car} R. Anderson

Vice President - Mr. Arnold A. Schaefer

Secretary - Mr. Eugene W. Linse, Jr.

Treasurer - Mr. Howard E. Pleuss

The Board of Directors shall elect of-

ficers at each annual meeting. No two

offices may be held by the same person.
ARTICLE X.

None of the members of this corpora-
tion shall be personally liable for cor-
porate obligations.

ARTICLE XI.

By-Laws of this corporation may be
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adopted by the Board of Directors, which
may change them at its pleasure so long
as they do not conflict with the pro-
visions of these Articles.

ARTICLE XII.

These Articles may be amended by a
two-thirds vote of the Directors at any
annual meeting, or a special meeting
called for that purpose.

ARTICLE XIII.

This corporation shall have no capital
stock.
ARTICLE XIV.

No part of the net earnings of this
corporation shall be distributed to,
or inure to the benefit of, any member
or officer of this corporation, con-
tributor, private individual, or any
corporation organized for profit.

ARTICLE XV.

In the event of dissolution or liquid-
ation of this corporation, its assets
shall be distributed to The Minnesota
South District of the Lutheran Church-
Missouri Synod, a Minnesota religious
corporation, to be used for purposes
similar to those of this corporation.

IN WITNESS WHEREOF, the undersigned
have set their hands and seals this
22nd day of January, 1965.

/s/ Carl R. Anderson
/s/ Eugene W. Linse, Jr.
/s/ Luther C. Gronseth
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STATE OF MINNESOTA
COUNTY OF HENNEPIN

On this 22nd day of January, 1965,
before me, a notary public in and for
said county, personally appeared Carl
R. Anderson, Luther C. Gronseth, and
Eugene W. Linse, Jr., to me known to
be the persons named as Incorporators
in and who executed the foregoing Art-
icles of Incorporation, and each ack-
nowledged that he executed the same
as his free act and deed for the uses
and purposes therein expressed.

/s/ Walter A. Schweppe
Notary Public, Hennepin
County, Minnesota
My commission expires
October 8, 1968




APPENDIX VII
JUDGMENT

(Filed July 17, 1968)

The above entitled action came on for
hearing before the Honorable Robert J,
Bruenig, one of the judges of this Court,
on the 2nd day of May, 1968, and was re-
argued on the 9th day of May, 1968, pur-
suant to defendant Schweigert's Notice
of Motion and Motion for Summary Judg-
ment. Daniel A. Utter appeared as at-
torney for Defendant Schweigert in sup-
port of the motion; Jerome Daly appeared
in opposition thereto. Having heard the
arguments of the counsel, the Court made
its order for summary judgment as to De-
fendant Schweigert on the 5th day of July,
1968.

Now, therefore, pursuant to the order
for judgment;

IT IS HEREBY ORDERED, ADJUDGED AND
DECREED: That the Plaintiff have and re-
cover nothing from Defendant Schweigert
and that this action be dismissed with
prejudice as to said Defendant without
costs to either party.

Dated at Hastings, Minnesota, this 17th
day of July, 1968.

BY ORDER OF THE COURT:;:

EUGENE CASSERLY
Eugene Casserly
Clerk of District Court




APPENDIX VIII
SUMMARY JUDGMENT
(Filed July 24, 1968)

Pursuant to an Order for Summary Judg-
ment filed in the above entitled matter on
the 5th day of July, 1968, in the office
of the Clerk of District Court of Dakota
County, Minnesota dated the 5th day of
July, 1968, signed by the Hon. Robert J.
Breunig, District Judge, Summary Judgment
in the above entitled action is hereby
granted pursuant to said Order as to the
following defendants:

Oliver Harms, President of the Lutheran
Church, Missouri-Synod, Concordia Pub-
lishing House of St. Louis, Missouri, The
Lutheran Church-Missouri Synod, and
Douglas Seitz

Furthermore, the above entitled action
filed against the afore-mentioned defend-
ants in the above entitled action is hereby
dismissed with prejudice as to said defend-
ants.

Dated this 24th day of July, 1968.

/s/ Eugene Casserly
Eugene Casserly
Clerk of District Court
Dakota County, Minnesota

By: Dorothy Kobierowski
Chief Deputy




APPENDIX IX
JUDGMENT

(Filed July 31, 1968)

The above-entitled action came on for
hearing before the Honorable Robert J,
Burenig, one of the judges of this court,
on the 9th day of May, 1968, pursuant to
Notice of Motion and Motion of Defendants
Oscar J. Husby, individually and as re-
ceiver of Ridge Lutheran Home, Inc.,
Hyman Edelman, Samuel H. Maslon, Sheldon
Kaplan, Marvin Borman , Irving R. Brand,
John C. McNulty, Samuel L. Kaplan, Ralph
Strangis, Stephen B. Swartz, Harvey F.
Kaplan, James B. Druck, Ronald G. Van-
tine, Richard A. Shors, Emma Steffens,
Dr. Eugene Linse, and United States Fid-
elty and Guarantee Co. for Summary Judgment.

Hyman Edelman and Meagher, Gear,
Markham & Anderson and John A. Cairns
appeared on behalf of defendants Hyman
Edelman, Samuel H. Maslon, Sheldon Kaplan,
Marvin Borman, Irving R. Brand, John C.
McNulty, Samuel L. Kaplan, Ralph Strangis,
Stephen B. Swartz, Harvey F. Kaplan, James
B. Druck, Ronald G. Vantine and Richard A.
Shors; Maslon, Kaplan, Edelman, Borman,
Brand & McNulty by Hyman Edelman appeared
on behalf of Oscar J. Husby, individually
and as receiver of Ridge Lutheran Home,
Inc. and Hyman Edelman, individually, ap-
peared on behalf od Dr. Eugene Linse, Emma
Steffens, and United States Fidelity and
Guarantee Co. all in support of said motion;
Jerome Daly appeared in opposition thereto.

Having heard the arguments of counsel,
the Court made its order for summary judg-
ment as to the aforesaid defendants on
the 6th day of July, 1968.
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Now, therefore, pursuant to said order
for summary judgment,

IT IS HEREBY ORDERED, ADJUDGED AND DE-
CREED: That the plaintiff have and recover
nothing from defendants Oscar J. Husby,
individually and as receiver of Ridge
Lutheran Home, Inc., Hyman Edelman, Samuel
H. Maslon, Sheldon Kaplan, Marvin Borman,
Irving R. Brand, John C. McNulty, Samuel
L. Kaplan, Ralph Strangis, Stephen B.
Swartz, Harvey F. Kaplan, James B. Druck,
Ronald C. Vantine, Richard A. Shors, Emma
Steffens, Dr. Eugene Linse, and United
States Fidelity and Guarantee Co. and
that this action be dismissed with pre-
judice as to each and all of the forego-
ing named defendants.

Dated at Hastings, Minnesota, this
31st day of July, 1968.

BY ORDER OF THE COURT:

EUGENE CASSERLY
Eugene Casserly
Clerk of District Court




APPENDIX X
SUMMARY JUDGMENT

(Filed August 6, 1968)

Pursuant to @an Order for Summary Judg-
ment filed in the above entitled matter on
the 6th day of August, 1968, in the Office
of the Clerk of the District Court, Dakota
County, Minnesota, dated the 6th day of
August, 1968, signed by the Honorable Robert
J. Bruenig, District Judge, Summary Judg-
ment is hereby granted in the above en-
titled action pursuant to said Order as to
the following defendants:

The Lutheran Church-Missouri Synod

Concordia College of St. Paul, Minnesota
RXP Studios

The Minnesota South District of Missouri
Synod Lutheran Church

Providence Church Plan Inc. of Atlanta,
Georgia

Edward J. Mahnke

Martin W. Lieske

Rev. August Hauptmann

Howard E. Pleuss

Howard A. Bergdorf

Joseph Wobb;

FURTHERMORE, the above entitled action
filed against the aforementioned defendants
is hereby dismissed with prejudice as to
said defendants.

Dated this 6th day of August, 1968

Eugene Casserly, Clerk of
District Court, Dakota
County, Hastings, Minn.

BY Dorothy Kobierowski
Chief Deputy
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APPENDIX XI
NOTICE OF APPEAL

File No. 66686

To the Defendants above named and to
their Attorneys Douglas R. Seltz, Heagher,
Geer, Markham & Anderson by John A. Cairns;
Hyman Edelman, Daniel A. Utter and to John
R. Delambert of the firm of Murnane and
Murnane for Defendant First National Bank
of Hudson, Wisconsin.

Sirs:

YOU WILL PLEASE TAKE NOTICE, that Plain-
tiff hereby appeals from the Judgment
entered in favor of Harold Schweigert
on July 17, 1968and also from all other
Summary Judgments entered on July 24, 1968,
July 31, 1968 and August 6th, 1968 and
from the whole and each and every part
thereof of each of them.

/s/ Jerome Daly

Jerome Daly, Plaintiff's
Attorney

28 East Minnesota Street

Savage, Minnesota

October 17, 1968
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COMPLAINT

2 State Bank, Wayzata, Minnesota
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Wayne Blakmarx:, :(/ B
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ileen Cronk,

ohn Doe and Richard Roe,. . ' Defendants.

{PLAINTIFF. FOR EIS CAUSE OF ACTION EEREIN STATES AND ALLEGES:

L.

! That this is an action at 1
1 : :
Jovoarﬂzed conspiracy perpetra

| &

I3

f

'person and property -and to redress the deprivation of rights, priv-

aw .fox damages resultipg from

lilgges and immunities secured by the Declaration of Independence,

‘Cconstitution of the United States and the State of Minnesota an all

il1laws passed pursuant thereto, and the Common Law,. excepting there-
from all ccleri¢all™and monarchial nonsense.
II.

g i
. That on July' 4, 1776, the people of the United States of

America in general Congress assembled, appealing to the Supreme

Judge of the World for the resuscitute of their intentions, did in
the name of and by the authorl ty. of the good people of the colonies
as then existipg,.then'and there solemnly publish and declare that

those colonies are and of right ought to be free and independent

" : >-_ﬂf ,_ ;' ; /;ﬁ_.
< {;/f;ézﬂw G
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f
;states; that they did then and there absolutely dissolve all allegiance
political connections, financial or othexwise, to the British
then existing between the people of the United States and
?thc State of Great Britain and it's Crown. . That thereafter, the

i : sk : ’ 3
hpeoPle of the United States by virtue of a Compact between them=-
1
|
1"

“selves,.did ordain and establish a Constitution for the United

EStates and pursuant thereto, a government based upon the premise

| S . ; i
.jthat all men are created egual. : That they are endowed by their

with certain unalienable rights, among which are life,
and the pursuit of happiness. That in dissolving the said |

. " t
itical bands which connected them with the State of Great Britain

the King of England, the people of these United States assumed,

i

|

Hamopg the powers of the earth the separate and equal station to
ﬁwhich.the laws of nature and of nature's God entitled them. That F
“'“ order to secure their natural and inherent rights to life, liberty,
bproperty aﬁd the pursuit of happiness, the people had previousl
linstituted State Governments and ordained and established a Consti-
‘tution for the Confederate States of America deriving their just

powers from the consent of the Governed. The Constitution of the

lUnited States and the Government set up pursuant thereto is based

tupon the same premises. . That after the adoption of the Declaration

of Independence on July 4, 1776, the Supreme sovereign authority in

these United States became and still is the people of the United

i
|
i
{
H
|
}
)

f

L

]

1
[States. = All governmental powers derived from the people as sovereigns
] - N

{

i

|1s absolute.. In all forms, whether under guise of-law or otherwise[

-

lslavery, involuntary servitude, bondage, serfdom, thralldom, villenage,

| . -
1and peonage are 3}1 absolutely, strictly and catagorically prohibited
|

|
}ment of the United States and the government of the States of the

United States and its people and any other foreign country or the

by the Declaration of Independence and the Constitution of the United

States. : That as such all financial connection between the govern-

people thereof, or any person thereof, is absolutely severed and
labolished. That the people have agreed among themselves to grant

.lcertain legislative powers to the Congress of the United States
| . .

|
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‘he United States : 2s no right to delegate or sur-
The people ha ves he power of executing the laws
legislate or to act in tx

vested the judicial power

in
d States, which members have no power
interpret and declare the law
Justiciable dispute comes within this jurisdiction. . The
have_granted to the Congress of the United States, the whol

ative power of coining and crea ng the Nation's credit and

The Congress of

ndered and abdicated the control

-

this power of coining and creating the Nation's credit

RuserV° Corporation, National
I ;

|
|
ney by an unlawiful delegati £ these powers ot !
|
|

man ging d‘IECuO*S and agent

}

i .
Merein, who are dominated & igarchy of !

1
“che egn and domestic £i 1e ; his 1 been accomplished by

H

audulent and dishonest means, *sing Congress stuffed with

ving legislators who act jin behalf of the defacto banker

S
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b

D
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t

which is 'in part the Council on Foreign Relations and its

aucleus, the Business Advisory Council all to the detriment of
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ej4re_governm nt of the United States of America, for the pur
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b

the Plaintiff herein, Zor

b

ank, named herein, is

= "l)': =l

ely owned and control

he Defendan;; adera =sexrve Bank, named herein, is a
.cc*no:at;on, set ‘maintained and used as an artifice, tr
1
.’ccv;cb for the purpose of swindle, fraud, forgery, usury, concealm

I

ﬁ* usury, and the 'issuing and obtaining of property and property
|

; ?;ghts by false tokens to-wit: their false and fraudulent bookkee

,EntrieS'and.their worthless Federal Reserve Notes.
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|| Reserve Banks are maintained & front for the purpose of per
rating acts of aggravated forg by creating money and credit
upon their corporate books, which does not exist, by using book=-

ries as the method of creation, all without lawful

or otherwise. That said Banks are not under

the control of the people or their agents. For the cost of

—— g

llonly, *the said Federal Reserve Bank obtains Federal Reserve

are not redeemable in either gold or silver coin and are

use by the general public for purposes of swindle,
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and forgery by the said Defendants. Au-v o Sinnt
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This suit is brought pursuant to, and for a Violation of the

following provisions:

U.S. Constitution, i ] Section 8, Clause 5:

"The! Congress shall t B power to coin money, regulate |
the value thereof a?d £ foreign coin."

U.S.C.A. Article 1, Section 10. "No State shall coin money; g
enit Bills of Crea t,.make any thing but Gold and Silver Coin |
a2 Tender in Dayﬁent of Debts; pass any Law impairing the
obligation of contracts, or grant any Title of Nobility."

Minnesota Constitution, Article 9, Section 13, "The Legislat

may, by a two=-thix rds vote, pass a general bannlng law, with

the following restrictions and requirements, viz." First -

The legislature shall have no power to pass any law s.;.nc__o:::.r.w

in any manner, directly, or in rectly, the suspension of specie
sociation’ or corporation issuing bank

s
=
R
fen
(=9

.

Davmenhs by any person, associat

otes of any duSCrlp“LCu.” |

|

Minnesota ConsLiuLtio“, Article 1, Section 8, - Redress of |
_njurles or wrongs. "Every person is thluled to a certain
__“egj in the laws for all injuries or wrongs which he may

eceive in his person, property or character; he ought to ob=-

ain justice frg_;y and without purchase;. complet y and without

QEﬁ_q_; promptIy and without delay, conformable to the laws."

Minnesota Statutes tated Constitution, Amendment XIII,

"Section 1 -,“Yc*tne aver oY anOIURquV servitude, except
i £ the party shall have been

duly convicted, shall ist wi in une United States, or any

place subject to their jurisdi

Section 2 - "Congress 1aVE power to enforce this article

by appropriate legislation." ‘

Minnesota Statutes Annotated, 1 Constitution, Amendment XIV. ;
Section 1. "All persons born or naturalized in the United Statbs
and subject to the ju:_sdictio“ thereof, are citizens of the ]
United States and of the State wherein they reside. No St ate |
shall make or enforce any law which shall abridge the orzvz*ege
or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, withougc
due process of law; nor aeny to any pe“son within its juris-

]
diction the egual protection of the laws. i
|
|
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‘ficersg_ggents and servants,

|
]
f
f
E
|
|
i

', including Dr. Reike, entered;
acted jointly in the premi
for an unlawful
ey all'en;ercd into a conspiracy and unlawful combi-

collusion, to take, steal, and carry away all right, title
: i
terest in Plaintiffs real and personal property, locate e

- - X S

the joint use -an unlawful plan

ithe Defendants and each of then

up which ‘culminated in an unlawsul |

in the Hennepin County Work-!
. Pin District Court, its agents
i ,

;se:vants as the conduitro

Ii ;
ip;thout jurisdiction in th mise and outside of the law, Consti-|
i . ® ‘

false imprisonment, all acting

.ihutional,_Statutory or otherwise. That Plaintiff was unlawfully

tenced to 180 days in the workhouse on January: 5, 1967, without |

Cification and with the Court

!wholly without jurisdiction. T

Judge,. Donald

County Workhouse on
prisoned in the Hennepin County Work-
|

‘the Defendants and each of them actively |

unlawful imprisonment and the|

Llon of Plaintiff's 1life +idberty, property rights, and

1'

Hh
[

S ———
[eh

of the Defendants acted independ-

-

tly but always with common design and intent, their several unlaws

s

e ey (|

ot

iful acts concurred in obtaining to produce one resulting event -
his

Defendants were all acting in unlawful collusion with
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|
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|
| Ta i, 3 {
| a carnon design and all are equally liable. Further, that Defeha-{
i ant, Croﬁk, and Defendant, Wayzata State Bank, and its Board of :
':Directors,_agents and servants, entered into a plan and design to
incarcerate Plaintiff in the workhouse for a term of 180 days, and

ective liens upon PlaintifZ's property free from any interference
11

3 - Y
ard E. Koll.

..-VIII.

|
I
1
| unlawfully keep him there so t they could foreclose their res- 1
|
1
I
|
|

That Plaintiff is presently deprived of the use of 870,000.00
|

£

of his personal property because of ithe unlawful and wrongful con- |

duct of De:eﬁdaﬁbs and each of them, thke exact description

}:walcn is not ascertalﬂgol at this time.
IX.
That deprivation of life, liberty and property; rights,

privileges and immunities securred by the United States Constitu-
';Etion and laws in pursuance thereof providing for the egual rights
1éof citizens or of all persons within the jurisdiction of the United
States and the heaping of oppression upon Plaintiff is wrongfully, |
| unlawfully and willfully i ed u Plaintiff as the result of
the several acts of the De ants and others in consort with
|| @ll acting jointly in the premisc r the purpose of swindel,

forgery and theft.

That the Defendants eitl greed ‘to, and or, cons

or acquiesced in the joint 2-0of these Divorce-Proceedings,

| &,

! unlawZul Federal Reserve Notes not redéemable in specie, (Gold oxr

e S

lver coin), false imprisonment and deprivation under color of
e Law, statute, ordinance, regulation, custom or usage of
rights, privileges and immunities securred by the United States
and Minnesota Constitutions.
hat Defendants and others in unlawful comblnatlon with them
! used the unlawful activities ‘'set out herein as a common outlet to
:_“ean and drain oppression, tyranny and nuisance upon Plaintiff and
are jointly and several lly liable for the damages sustained.
That Defendant, Cronk, consented to be used and was and 1is

a willing agent for Defendants and each of them.
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Il State Bank. s e R e =

Reserve Banks, are correspondent banks with the Defendant, Wayzata

Reserve Bank of Minneapolis, Defendants herein, are private corpor-

X.

7

That the Defendant, National Banks, and Defendant, Federal

I - -

/; y 4 . 7, — ‘/ " e = T L
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/
XI.

That the Defendant Banks, including the defendant Federal

tions, privately owned and controlled, in which the United States

t owns not one share of stock, . That for all practical

rposes Congress has abdicated and surrendered.complete control }

aid banks to private individuals.

|
1
l

That aZzl-times herein material, the Defendants, Federal Res-
S cack N rsrrmrn B s B 4
and the rest of the Defendant banks named

ed activity creating money

lightest consideration

il therefor, by bookkeeping entries unlawfully usurping one of the

| legislative powers of Congress to coin /(create) money and regulate

| the value thereof, and of foreign exchange.. That with said unlaw-

Il fully created money and credit, the said Defendant banks are and

|| mortgages on real and personal property generally.

| Federal Reserve Notes; and for the purpose of perpetrating their
- X j pure P !

I acts of Aggravated Forgery, by creating money and credit upon their

i| the method of creation, all without lawful authority statutory or

il otherwise. ..That said entries are falsely made with intent to de-

| other securities and obligations of the U.S. Government and of the

| corporate books, which does not exist, using bookkeeping entries as

' have been, all without consideration, acquiring U.S. Bonds ancd

tate of Minnesota and its governmental subdivisions and are ille-
ally receiving interest thereon. his includes the acgquisition of
nat the Defendant Federal Reserve Bank of Minneapolis, is a
rivate Corporation, t up, © f~‘~f >d and used as an artifice,
trick, device and means f the purposes of swindle, fraud, forgery

concealment of 2 the issuing and obtaining of pro-

nd property rights by false tokens, to-wit: their worthless

fraud, whereas, if lawful and genuine, legal rights, privileges, ox

{aed ia
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ubdivisions constit or forebearance either

implied, of something of value circulating as money,
;to-wit; their worthless Feder: ’esérve_Notes, which the Defendant
:B;nks obtained for the cost of the printing. That there is an f

ding beuwecn the Defendant Banks and the Government cf the|

and State of Minnesota and their subdivision

BT

|

|
be paid absolutely in lawful money of the u“*bcﬁ

i

s, which is according to the Constitution, gold ox silver co_n:
t said banks forge on their books the said money and credit by
ping entry, by which they paid for saidrsecurities and
That the most
ese ined 1 f the printing, which
! approximatly one cent per Ten T
otes. That said activity by De
éextraction of a great fit, great is allowed by
aid Defendant Banks, thx n ir officers and agents,
| intention existing in their minds to defraud and violate
ry to the usury laws of Minnesota contained in®

fxlnnGQOta Statutes Annotated. is ies to the attenm
?loan to Plaintiff

That this aggravated forgery, as defined by M.S.A. 609.
;and the acquisition of Unit States and State Bonds (inclu
'jﬁhel and personal property I

before referred to) consti-

by Defendant Banks, with know-
|

onstituting a

ii contrary to Minnesot

That this, activity is:
That after payment of

Il other taxes,.Plaintiff is le almost f£lat e, all in keepin




=
“or
ity
A
o
o

"

Y LIt
bt
C
o
-

-
including
gs t

are use

the ac

ituti
soever

ti
-
L™
-

in

£

and are co

W

urthexr

£

ort with :
tes

Tax Laws

o Pla
o the Const

]
d Sta
<O
L=
B
[
noTLon

ncome

a

ment

-
Qr

in con
a

rtion

-~
et

o =
L Ty

U
Amen

che
-
cn

4=
—ia
-

edidd %50
ey @
N0
wv,
.

~

~ 0O
X —

= G .
urh
Wil

e

Title 12,

Danls
SanAs

t by virtue of
=

o

@
o 5]
6 :
5 C
3] ']
=

'S
|

tizens,
5

hout

wit

ed the Consti
qnthe purpose of
d,
M =
-




Plaintiff is being
he United States,

by the National

Banks are.
ot permitted to redeem Federal Reserve Notes in either Gold ox

(S

otherwise. The Del¢ t Banks herein are in
Conspiracy with the B 3 rnol the Federal Reserve

| system and the Fede exve x of New York and the remaining

her 10 Federal Reserve Banks. That aliens are permitted to

em Federal Reserve Note .+ +he Federal Reserve Bank in New

i

Gold. That i Federal ase: > stealing the

the United States by Creating money on their books by which

purport to purchase it with. From the Fort Knox depository

ur Gold is being feloniously transferred to the Federal Resexve
- ; i & ) " ; = .
ank of New York where 1T is surrendered to aliens and transporcec

of the jurisdiction of the Unii States. It is a continuin
|

5 . " L - =% 8 - |
That P £f is being directly damagec J¥
- . r

by this ‘theft. i
WHEREFORE,- Plaintiff prays for damages against the Defendant

and each of them in the sum of $250,000.00 in general ana special

Samag 4 in phinative’ damages and cOsts: and

judgment determining Plaintiffs property and for the immediate

/ 7
recovery of same. vt fA By i A p o

, . y " Jerome Daly ‘ i
O A p inTman i S5 TS 28 East Minnesota Street

: -‘,’.,/ X
% ; Savage, Minnesota
? . age, ; -
R o = /) storney for Plaintiil
- F A = P
s ._, A ./ 3
Dated March 10, 1967 -

Wayzata, Minnesota




STATE OF MINNESOTA )

sS
COUNTY OF HENNEPIN )

The undersigned Assistant United States Attorney for the District
of Minnesota, pursuent to the provisions of Section 2679 of Title 28

United States Code, as amended by P.L. 87-258, 75 stat. 539, and by

|
L 1 i 4 ~1 }

Gl 4 1€y Gener by
Order 254-61, 26 F.R. 11420, hereby certifies that he has read the
foregoing Petition and the attachments thereto, and that upon the basis
of the information now available to him with respect to the incidents
referred to therein, he is of the orinion that the petitioner was acting

within the scope of his office as a federal officer.

[

T () 1 fidh

it Ouapeay. R folinne.. .
STANLEY H. GREEN

Assistant United States Attorney

Subseribed and sworn to before me

this 4 -%day of April, 1967.
==, A
yo Sl 7 A
ot w" /} - -’_./' —-4/1

(Azmn cox

r. Ramrasy Covintv. Tt

3 inn
MY Loliesion Xt ' |
AL b Ly




Form No. USA-20
(Rev. 10-9-58)

CERTIFICATE OF SERVICE BY MATL

)
)
)
)

The undersigned hereby certifies thatshe 1s an employee in the

Office of the United States Attorney for the District

of Minnesota

and is a person of such age and discretion

as to be competent to serve papers.

That on APril 26, 1967, = he served a copy of the attached
PETITION FOR REMOVAL

by placing said copy in & postpaid envelope addressed to the person(s)
hereinafter named, at the place(s) and address(es) stated below, which
is/are the last known address(es), and by depositing said envelope and

contents in the United States Mail at Minneapolis, Minnesota.

Addressee(s): Mr. Jerome Daly
Attorney at Law
28 East Minnesota St.
Savage, Minnesota

Uerrnsr 2l
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United States Court of Appeals

- FOR THE EIGHTH CIRCUIT

No. 19,080

Bernard E. Koll,

Appe]lanf., United States Dis-

triet Court for ihe
Distriet of Minne-
sota.

V.
Wayzata State Bank, et al,,

Appellees,
[July 5, 1968.]

Before Menarry, Gmsox and Lay, Circuit Judges.

Lay, Cirecuit Judge.

Plaintifl brings this action against the Wayzata State
Bank and its officers; the Federal Reserve Bank of Minne-
apolis, Joyce A. Swan, the “Federal Reserve Agent’’;
I"irst National Bank of Minneapolis; Northwestern Na-
tional Bank of Minneapolis; and Iilecn Cronk, his former
wife; for damages allegedly arising out of a conspiracy
to deprive him of “rights, privileges and immunities”
secured by the Declaration of Independence, Constitution
of the United States and the Consfitution of the State of
Minnesota. 'Tue suil alleges it is for $4,250,000.00. Upen

wmolion ta Yismiss the complaint for failure to state a claim

A ppe.al from the

L 2 .
) 21, o
o BV

.

_ ; of Jurisdicti
dismissed plaintifi’s suit.

AT S ey
the

irial court withont oﬂnﬂm

Beyond the above description it is impessible from the
brief or record to interpret further plaintifi’s contentions.
The complaint ocenpies 16 printed pages of disconnceted,
incoherent and rambling statements. We dismiss for lack

~of jurisdietion. ;

Plainliff is represenied by a lawyer, whose unreachable
quest is a judieial decree of unconstitutionality of the
federal income tax and the federal reserve and monctary
system of the United States. Sece Daly v. United Staics,
.. F.2d ..., No. 18,906 (8 Cir. filed April 11, 1968).}
Cf. Horne v, Federa! Reserve Bauk of Minneapolis, 344
F.2d 725 (8 Cir. 1965). The present complaint eould have
been dismissed for failure to comply with Fed. R. Civ.
P, 8(a) and 8(e)(1)? in that it is “‘confusing, ambiguous,
redundant, vague’ and a completely unintelligible state-
ment of argumentative fact. See Wallach v. City of Page-
dale, Mo., 359 F.2d 57 (8 Cir. 1966) and Wallach v. Cily
of Pagedale, Mo., 376 ¥.2d 671 (8 Cir. 1967). At best the

complaint represents a euphoric _hat_'assment_;cifj)@;;};_ offi-,

Sy o s

1 According to defendants’ brief, three simllar cases based upon the
same conteitions bave been flled and dismissed on snmmary judgment
motious of the defendants In the Minnesola District Court.

2 Fed. . Civ. P, 8(n):

“Clalms for Relief. A pleading which scts forlh a claim for relict,
whether an original elaim, counterclaim, eross-claim, or third-party
elaim, shall contain (1) a short and plain statement of the grovnds
upon which the court’s jurisdiction depends, unless the court already
bas jurisdiction and the clalm necds nmo nmew grounds of jurisdietion
Lo support it, (2) a short and plain statement of the claiia showing
that the pleader Is entitled to relief, and (3) a demand for judg-
ment for the relicf to which he deems himself entitled.
the alternative or of several different {ypes may be demanded.”

Fed. R. Civ, P. 8(e)(1):
“Pleading to be Concise and Direct; Conslatency.

“(1) Each zveriment of a pleading sball be simple, concise, and
direct. No techuical forins of pleading or motions are requiread.”

———_ s

e e

e
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_cials, lawyers and federal courts. It is difficult to accept
that the complaint has been draffed by a person licensed
@Ew:_a‘ctif_e law. To demonstrate the muddled allegations
we Driefly summarize from the complaint in plaintiff’s
language: : .

II. ““Congress . . . have treasonably surrendered

. control over this power of coining and creating

the Nation’s credit and eurrency by an unlawful dele-
gation . . . to . . . the Defendants . . . who are
dominated and controlled by a small oligarchy of
foreign and domestic financiers. . . . Federal Reserve
Notes which are not redeemable in either gold or silver
coin and are passed out for use by the general public
for purposes of swindle, fraud, theft and forgery by
the said Defendants.”’ e

_III.‘ “This suit is brought pursuant to, and for a
violation of the following provisions: '
”1“U.S. Constifution, Article 1, Section 8, Clause 5:

e

The Congress shall have the power to eoin money,
regulate the value thereof and of foreign coin.’

s : :

“U.S.C.A., Article 1, Section 10—'No state shall
¢om money. . . *"
and several scctions of the Minnesofa Constitution
and statules relating to banking, slavery, due process,
government, double jeopardy, sclf-incrimination, bail
and habeas corpus,

1V. The plaintiff is in the insccticide business and
has built up in 15 years valuable good will.

V. Plaintiff and defendant Cronk were married on
May 4, 1556 and have three children; that the defend-
ant Wayzata State Bank has a mortgage on personal
properly of plainlili for $6,000.00. The mortgage is
void; tiie bank has created money and eredit 1,; book-

L]

keeping euiry and passed Federal Reserve Notes.

VI. That defendant Cronk, plainfifi’s wife, knows
the bank direciors and is in ““an unlawfu! combina-

—_ . e T ks i

R | S A
gt )

tion” with them. She obtained & divoree in
1966.

VIL Al defendants formed a conspiracy to deprive
plaintiff of his rights, property and liberty. This was

“accomplished by two false imprisonments, the first- re-

sulting in an imprisonment for 42 days and the second
for 180 days. Doth sentences were issued by the
Hennepin Distriet Court. This imprisonment is in
some way (unexplained) related to a $11,000.00 judg-
ment obtained by plaintiff’s wife in the divorce action.

VIII. The sbove conduct deprived plaintiff of the
use of $70,000.00 of his property, because of conduct
of defendants not ascertainable at this time.

IX. That defendants have agreed to use unlawful
Federal Reserve Notes not redeemable in gold or
silver coin to obtain false imprisonment and depriva-
tion of plaintifi’s rights and immunities under state
law,

X. That all national and federal reserve banks are
correspondent banks,

XI. The United States Government does not own
any stock in any of the banks and therefore has abdi-
eated its control to private individuals by allowing
them to create bookkeeping entries to crcate money;
that such constitutes a common law conspiracy under
Minnesota Criminal Statute 609.175; that all monies
and properties held by the banks equitably belong
{o the people since the banks are constructive trustces
of the Government.

X1I. That the defendant banks pay for TFederal
Reserve Notes only the cost of the priuting. The
attempted Joan to the plaintiff violaies the usury and
forgery laws of Minnesota; that after income taxes
plaintiff is flat broke; that the Federal Reserve Bank
is exempt from taxation, 12 U.S.C. § 531

XIII. Defendants hold a substantial sum of United
States and state securities including their subdivisions.
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are courts of limifed jurisdiction. Essential to jurisdie-
tion must be a stated ‘‘case or controversy.’”” This must
be disclosed by the plaintiff’s complaint. The only com-
plaiv: we can glean from the pleading filed is plaintifi’s
disszlisfaction with the monetary system of the United

tates of America. But a party cannot seek advisory
opiniyns of the court on constitutional issues without some
direcz relation or damage involved. Cf. Flast v. Cohen,
36 TS.L.W. 4601 (U.S. June 10, 1968).

Plzintiff does not assert, nor could he, federal jurisdie-
tion under 28 U.S.C. §1331 or §1391. Plaintiff has not
shown that his damage ‘‘arises under’’ federal law or
the United States’ Constitution. Cf. Pan Am. Corp. v.
Supecior Court, 366 U.S. 656 (1961). He relies upon
Minz2sota law as-the basis of an alleged conspiracy. He
premises that conspiracy only indirectly upon construetion
of th2 Coustitution of the United States and totally avoids
any zllegation of fact tending to show the existence of a
federal question. Cf. Givens v, Moll, 177 F.2d 765 (5 Cir.
1946); Seelcy v. Brolherkood of Painters, Decorators and
Papes Hangers of America, 308 F.2d 52 (5 Cir. 1962).
One might again struggle with the complaint to say that
under Bell v. Hood, 327 U.S. 678 (1946), plaintiff has at-
tempied to assert a federal question. But the complaint is
so uniatelligible to allow even this eonclusion. Jurisdiction
musi afirmalively appear clearly and distinetly, Inter-
national Ass'n of Machinists v. Central Airlines, Inc., 295
.23 209 (5 Cir. 1961). A mere “‘suggestion’” of a federal
queston is noi sufficient. Stantwrf v. Sipes, 335 F.2d 224
(8 Ciz. 1964); Bartin v. Graybar Electric Co., 285 I.2d
619 (T Cir. 1961). It must be real and substantial, not
conjeziural; Gardner v. Schaffer, 120 ¥F.2d 840 (8 Cir.
1941): and must relate to substance not form; Regents of
New Mexico v. Albuguerque Broadcasting Co., 158 T.2d
900 (20 Cir. 1947).

- e | -

XIV. Plainiifl is discriminated against beeanse he
cannot buy the Federal Reserve Notes for cost as the
defendant banks do; he is not permiited to redeem
Notes for gold or silver coins as aliens do. That the
gold in I't. Knox is being feloniously traunsferred to
New York where aliens are {ransporting it out of the
jurisdietion of the United States; that this is a con-
tinving and mounting theft. '

We h: -e briefly defailed {his summary to demonstrate
the tolal obfuscation of the pleading. It is impossible for
any parly or court to understand plaintifi’s alleged claim
or damage, No responsive pleading could intelligently be
filed by defendants, Cf. Cole v. Riss & Co., 16 F.IR.D. 11
(W.D.Mo. 1954); Wallach v. City of Pagedale, Mo., 359
F.24 57 (8 Cir. 1966). We, therefore, conclude the con-
plaint should have been stricken for failure to comply with
Fed. R. Civ. P. 8(a) and 8(e). See Legg v. United Stales,
353 F.2d 534 (9 Cir. 1965) ; Car-Two, Inc. v. City of Day-
ton, 357 F.24 921 (6 Cir. 1966). However, if this were the
sole basis of the lower court’s dismissal, the court slhould
have allowed plaintiff sufficient time to amend and plead
in compliance with the rules. The lower court did not
speeify upon which ground or grounds of delendants’
motion {o dismiss it was relying. We do not assume, 1n
absence of an order giving lecave fo amend, that the com-
plaint was dismissed under Fed. R. Civ, P. 8(a). In any
event, it would be improper for us to aflirm dismissal
under Fed. R. Civ. P. 8. Cf. Klebanow v. New Yorl:
Produce Excliange, 344 10,24 294 (2 Cir. 1665). And it is
clear that a dismissal under Fed. R. Civ. P. 8 would not
be an appealable order since it would be lacking finality.
Dann v. Studebaker-Packard Corporation, 253 F.2d 23
(6 Cir..1958).

We affirm dismissal since the complaint fails to estahlish
any grounds for federal jurisdiction. The federal courts




/

Plaintiff ‘does not plead diversity of citizenship of the
parties to cstablish jurisdiction under 28 U.S.C. §1331.
At best plaintiff’s case sounds in tort, and as such must
fail for luck of diversity of citizenship. Even the defend-
ant Federal Reserve Bank assumes the citizenship of the
state in which it resides, which is plaintiff’s citizenship,
to-wit, Minnesota. See 28 U.S.C. §1348. '

The last possible jurisdictional basis that we can de-
cipher is that plaintiff secks some relief under 28 U.S.C.
§ 1342 or § 1391 for violation of his eivil rights. However,
there is no intelligible claim that plaintiff was damaged
by any one acting “under color’’ of state law, and within
the most liberal interpretation of the eivil rights cases
ke does not allege a proper jurisdictional bases here. See
Screws v. United States, 325 U.S. 91, 142 (1945); Wallach
v. Caunon, 357 F.2d 557 (8 Cir. 1966); McGuire v. Todd,
193 F.2d 60 (5 Cir. 1952) cert. denied 344 U.S. 835
(1952); Moffeit v. Commerce Trust Co., 187 F.2d 242
(8 Cir. 1951).

Judgment affirmed,

A true copy.

{feot.
Atlfest:

Clerk, U, 8. Court of Appeals, Eighth Circuit,
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STATE OF ML.iZ00A LISTRICT coviry
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State of Minnesota,

AF e
L'l

Willizm E, Drexler,

aferdant,
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Upon motion tvy the plaintif s, Garaldd 7. Laurie, Sp-
P A I ’ ? v

Attornay Genoral, appeared for tho rlaintiff and defeadant 3
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Pre:der appoarec PO 88 in ths charbers of Judze Robert
2100 P.i%. on October L, 1948,
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STATE OF MINNESOT DISTRICT COURT

COUNTY OF RAMSEY o SECOND JUDICIAL DISTRICT

FIIE NO., 360991
State of Minnasota,

Plaintiff, MEMORANDUM IN SUPPORT OF
_ . PLUb"I‘I“‘Pi._\_ HOTTON
~vs- 70 DISMISS

DEFENDANT 1S _COUNTRRCLAIM

¥Williem E, Drexlew,

Defendant,

NATURE OF CONTROVERSY

The State of Minnesoto served a summons and complaint on the
defendant, William E, Drexler; on September 9, 1963, alleging that
he has not paid the penalty and interest on his 1965 and 1966 Minnesote
individual income taxes, The plainliff raqeived, within twenty days
after service of the swmons and complaint, an answer and a counter-
claim from Jercwe Daly, attorney for defendent, end an answer fronm
Willigm E, Drexler, attorney pro se, The counterclain alleged that
the State of Minnesota is in conspiracy with the Federal Reserve and
national benking system to defraud the defendent and the psople genorally
by the illegal creation of meney and bank credit, One million dollare is
the relief requested in the counterclaim,

I, SOVEREIGN TMUNITY

The State of Minnesota carmrot be sued by eny individuval or in any
court without its consent., Duun v, Schumid, 23; Minn. 559, 60 N.W.2d 14
(1953), The legislature of the State of Minnesota hes not consented to
be sued in this matter, Minnesota Rules of Civil Procedure, Rule 13,04,
states:

"fhese rulss shall not be construed to enlarge beyond
the Jimdits now fixed by law the right to assert counberclainms
[ a g

or to claiw credits againat the State of ilinunssotz or an
officer or agency thercof "




Thus, the defendent cannot bring the Instent counterclaim against the

State of Hiﬁncsota.

II., FPRIOR DECISITONS

Defendant's attorney, Jerome Daly, has been permanently enjoined
by Roy L, Stephenson, Chief Judge, United States District Court,
Southern District of Iowa, from bringing any claims regarding unlawful
creation of money and credit in any court, stete or federal, (Sec
attached photocopy of Permenent Injunction dated June 20, 1968,)

In Bernaxd E, Koll v, Wavzeta State Pank, July 5, 1968, Eighth

Circuit Court of Appeals (see attached photocopy of the decisicn),

Jerome Daly represented the plaintiff and questioned, as he does in
the counterclaim, the constitutionality of the federal reserve and

monetary system of the United Stetes, The Fighth Circuit Court of

Appeals upheld the Minnesota federal district court's dismissal of

the.claim, The court said:

", ..The present complaint could have been dismiscsed
for failure to comply with Fed,R,Civ.P, 8(a) and 8(e)(1) in
that it is 'confusing, arbiguovs, redundani, vague' and a
completely unintelligible statenent of ergunentative fact...
At best the complaint represents a euphoric harassment of
bank officials, lewyers and federal courts, It is difficult
to accept that the complaint has been drafted by a person
licensed to practice luw,,, '

"We affirm dismissel since the complaint fails to
establish any grounds for federal jurisdiction., The federal
courts are of limited jurisdiction, FEssential to jurdsdic-
tion must be a stated 'case or controversy,' This must be
disclosed by the plaintiff's complaint, The only complaint
e can gleen from the pleading filed is plaintiff's
dissetisfaction with the nmonetary system of the United States
of Americe, But a party cennot seek advisory opinions of the
court on constitutionel issues without soime direcl relation
or damages involved,.."

In Horne v, Federal Resorve Bank of Mimmeopolis, 344 F,2d 725
(2965) (8th Circui‘t,), the plaintiffs were "residents, freeholders,

voters, citizens and taxpayers of the United States” and brought

S ayad
“JJ|L¢ =

" «.0on behalf of, in the intercst of, and rcpresenting the psopls

. Y4 b Sk iyl Qe o o
the United States...

tionality of tio faedaral stalube

Llega). moncy

s
PR et

creatin




did not have standing to sus, One prercqzlisite of standing is thal the

party must suffer a direct injury and the court said that the plaintiffs

suffered no such injury, The defendan‘t here has not suffered a direct
injury as a result of the alleged coxaspir:acy and hence he has no stand-
ing to sue.

The State of Minnesota has been a party defendant in at least two
lawsuits where the plaintiffs were represented by Jerome Daly and raised
the same claim that is raised in the cownterclaim, i,e., the illegality
of money and bank credit, In both lawsuits the defendents were granted

summary judgment against the plaintiffs, See William Wildenger, Leo Zurn,

Jo Ann Van Popperdn, Richard Roe and_John Doe vs. Federal Ressrve Benk o

Minmespolis, First National Bank of Minne epolis, Northwestern National

Bank of Minneapolis, Iymdon B, Johnsen, Prasident of the_United States o

Americe, Henry H, Fowler, Secretary of the

States of America, State of Minnesota,

-Richard Roe and John Doe (United Statcs District Court, District of

Minnesota, Fourth Division, No, 4-66 Civ, 83); Leo Zurn, Jo Ann Ven

Popoerin, William Wildanger, John I Doc_and Richard Roe vs, Federal Reserve

Benk of Minneapolis, First National Bark of Minngamolis, Northwestern

National Benk of Minnecvolis, American Nationsl Bark of St, _Pawd, First

Nutional Bank of St, Paul, State of Minnesota, Unit .ed States of Americs,

Iymdon Johnson, President of the United States, Henry Fowley, Secretsry

nsen, Treasurer of the

ings_ Pank of Minnsanolis

(United States District Court, District of Mimnnescta, Fourth Division,
No, 4~66 Civ, 399).

In the Wildanger case the complaint alleged, inter alia, a conspiracy
by the defendants under Minnesota Statutes, Seetions 609,175 and 409,52
to unlewfully creste moncy, In en orcer dated July 17, 1966, the federsl

district court granted defendants swimcry 3u

did not have stonding to su The court ¢

-3

,




The defendant's attorney, Jerome Daly, raises the claim of the

illegality of money and bank credit at cvcry-iﬁstance: In Daly v,
United States, 393 F.2d 873, 877 (1968), the court said:
"The government urges that appcllant's basic claim is

not the fear of self-incrimination, but a quixotic conten-

tion that the Federal Rescrve System is unconstitutional,

Based upon appellant's arguments end his brief originally

filed with the revenue agent, we are inclined to agree,.."
For the sake of the courts, the lawyers, and the federal and state
governments, it is time to enforce the permanent injunction préhibiting
Mr, Daly from making any claim concerning the illegality of money and
bank credit,

ITI. RES JUDICATA

The rules of res judicata apply to the state as well as to private
persons, Restatement, Judgments, Section 78 Commentd, The Restalement,
Judgments, 826 states:

"A person who is one of a class of persons on whose
eccount action is properly brought or defended in a represen~
tative action or defense is bound by and entitled to the

. benefits of the rules of res judicata with reference to the
subject matter of the action,"

Comment i ",,,As to the parties, the judgment operates
a&s a personal judgment for or against them.,.On the other hand,
as to persons not parties, the judgment operates merecly as a
declaration of rlghts and liabilities with reference to the
issuc decided,,."

It is settled in Minnesota that the determination in an action brought
by one taxpayer binds other taxpayers the same as it binds plaintiifs,
Driscoll v, Board of Copmissioners of Ramsev Cownty, 161 Minn, 491, 201

N.¥. 495 (1925) The Zurn end Wildanger claims were class actions brought
in the names of Richard Roe and. John Doe, the named defendants, taxpayers
end others, The summary judgments granted to the Stete of Minnescta and
other defendants in those claims bars the instant taxpayer from counter-
© elaiming s he does ékainst the State of Minnesota. The Judgments in
those claims have elrcady declared the rights and liabilities of the
State of Minnesota and the instant texpayer (and all other texpayers)

with regard to the issues reised in the instznt counterclaim,

el
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Prior decisions clearly holding that a taxpsyer lacks standing

to sue on claims identical to the instant counterclaim, the doclrines of

res judicata and éovereign immunity, and other rules of law and
procedure not herein discussed, are sufficient reasons to grant
plaintiff's motion to dismiss with prejudice the counterclaim in
this matter,

Respectfully submitted,

DOUGIAS M, HEAD
Attorney General

Garard Tofaunie
GERALD T, IAURIE

Special Assistant Attorney General
Centennial Office Building

St, Paul, Minnesota 55101 °

ATTORNEYS FOR PLAINTIFF




and of record

Scatt and
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and mortgace,




recorded in the office of the Register of Deeds for said County as

documents #114%03 and

That more tha ne 1) yvear has elapsed since that date and

no redemption has been made therefrom and the time for redemption there-

from hes expired.

That by reason thereof and of the Statute in such case made

and provided, plaintiff is the owner in fee and entitled to the imunediate

possession of said pramises.
Vi,
That defendant withholds possession thereof from plaintiff,
WHR E, plaintiff demands judgmént for the restitution of

said premises and costs and dishursements,

MCGUIRE & MELLBY

/s/ Theodore R, Mellby
Theodore R. Mellby
Attorney for Plaintiff
lontgomery, Minnesota 56069
Tele: 364-7327




STATE OF MINNESOTA Justice Court, Vernon Mabee,

Justice
COUNTY OF SCOTT Township of Egale Creek
Frist National Bank of Montgomery, Minnesota, Plaintiff,

vs.
Jerome Daly

State of Minmesota
County of Scott r

Jerome Daly, being first duly sworn deposes and states
that he was served with unlawful detainer action on August 28,1968
at 4:30 P.M. at Savage,Minnesota, returnable on Aug. 30,1968 at 10:00
A.M.. That I appezar speciall and not generally and object to the
Jurisdiction of this Court over my person.

That I further appear Specially and not generally and state
that the First National Bank of Montgomery has no interest in
the premesés described in the Complaint. That thereis now pending
in the Scott County District Court an action involving the title
to the premises described in the Cojmplaint involving the same
parties.

That in #o event does the above justive Court have Jurisdiction

over this Cause which involves the title to real Estate.

That Defendant appearing specially pleads not guilty.

e Da ‘//
Subscribed and sworn to before
me this 29th day of August,1988

Db HAY. -

Justice of the peace.




STATE OF MINNESOTA JUSTICE COURT
COUNTY OF SCOTT TOWNSHIP OF EAGLE CREEK
Verne Mabee, Justice
First National Bank
of Montgomery, Minnesota,
Plaintiff,
vs, AFFIDAVIT
Jerome Daly,
Defendant.
STATE OF MINNESOTA

S8
COUNTY OF SOOTT

Jerome Daly, having been first duly sworn, deposes and

=]

states that he is the DPefendant herein. That he has good reascon to
believe, does believe, and so states, that because of and from pre-
judice, bias, or other cause, 1 believe such Justice, Verne Mabee
will not decide impartially in the above entitled action or matter
and therefore, a fair trial or hearing of any kind cannot result or
occur with said Justice presiding, and therefore this affidavit is
made pursuant to law, M.S.A. 531.111, to disqualify said Judge
for all purposes.

Pursuant to law demand is hereby made to Verne Mabee to
transfer this above entitled action to the next nearest Justice of

the Peace.

Je Daly
28 East Minnesota/Street
Savage, Minnesota

Subscribed and sworn to

before me this . day of
October, 1968.

4
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My Commissioh expires



STATE OF MINNESOTA IN JUSTICE COURT

COUNTY OF SCOTT
BEN MORLOCK, JUSTICE

First National Bank of
Montgomery, Minnesota,

Plaintiff

-vs- _AFFIDAVIT,

Jerome Daly,
Defendant

’.Cll'..i"lll.....I'....l'..l.ll.ﬂ

STATE OF MINNESOTA )
) ss
COUNTY OF SCOTT )

Theodore R. Mellby, having been first duly sworn, deposes and
states that he is the attormey for the plaintiff herein. That he
has good reason to believe, does believe, and so states, that be-
cause of and from prejudice, bias, or other cause, I believe such
Justice, Ben Morlock will not decide jimpartially in the above en-
titled action or matter and therefore, a fair trial or hearing of
any kind cannct cesult or occur with said Justice presiding, and
therefore this affidavit {s made pursuant to law, M.S,A, 531.11X,
to disqualify said Judge for all purposes.

Pursuant to law demand is hereby made to Ben Morlock to

transfer this above entitled action to the next nearest Justice

of the Peace.

Subscribed and sworn to

before me this l4th day of Theodore W. Mellby

QOectober, 1968, Attorney for Plaintiff
Montgomery, Minnesota

Wilma V. Fortney, Notary Public
Le Sueur County, Minnesota
My coumission expires, November 23, 1971




STATE OF MINNESOTA IN JUSTICE COURT
COUNTY OF SCOTT TOWNSHIP OF CREDIT RIVER
MARTIN V. MAHONEY, JUSTICE

First National Bank of Montgomery, Plaintiff,

ANSWER AND COUNTERCLAIM

Jerome Daly Defendant,

Defendant, Jerome Daly, for his Answer and Counterclaim herein states

and alleges:
I,

Defendant denies generally each and every matter and thing in Plaintiff's
Complaint except as is hereinafter alleged,
17,
Alleges that Defendant is now and has been at all times herein material
the owner in fee of the premises described in the Complaint and now is in

possession thereof,
1§ §48

Alleges that on or about May 8,1964 Defendant made and delivered a promisory

note in the sum of $14,000,00 along with a mortgage to secure payment of

the alleged note, however, Defendant alleges that said Note and Mortgage
are void because said Note and Mortgage are not supported by any lawful consideration
nor did Defendant recieve any lawful consideration for said Note and Mortgage,

Iv,

Alleges specifically that the Plaintiff, through its agents, created,
unlawfully, by bookeeping entry upon the leger books of said Bank, the sum of
$14,000,00 in woney and credit by which it attempted to give and grant as
a lawful consideration for said Mote of $14,000,00, That said activity by
said Bank is unlawful, unconstitutional and veid,

v,

That the Federa)] Reserve Banking Act and the National Banking Act,in so
far as they are attempted legislation by the United States authorizing Federal
neserve and National Banks as Banking Corporations, is unconstitutiomal and void
and not necessary and proper for carrying into execution the powers vested in

the United States Cov, by the peonle, That on the contrary the said corporations




are set up, maintained and permitted to exist as artifices, tricks and devices
for the purpose of swindel, fraud, forgery and theft and also usury and to
further usurious practices, That all the foregoing udlawful practices apply
to plaintiff in this case,

VI,

That Plaintiff is engaged with the Federal Reserve system of creating
unlawfully, money and credit by bookeeping entry upon its books as it did in
this case, all of which is unconstitutional and void in violation of laws
relating to forgery and usury,

VII,
That said Note dated on or about May 8,1964 is all without lawful
congéideration and is void,
VIII,
That the recording of said Mortgage and the Sheriff's sale constitutes
Defendant's
slander of title of Riaimxkf£fix property,

Wherefore, Defendant demands Judgment as follows:

1. That Defendant be adjudged not guilty, with Judgment entered for
pefendant to that effect, together with Costs taxed against Plaintiff and
that an execution issue therefore,

2, That the said.§l4,290.00 Noe be declared null and void as not founded
upon a lawful géﬁéiééiaiibii’

3. That said Morggage and Sheriff's Sale be likewise declared null and
void as not founded upon a lawful consideration,

4, That Plaintiff has no right, title or interest in said premises or lien
thereon,

AP P T E e
Jegrome” Daly ;

28 East Minnesota Stree
November 30,1968 Savage ,Minnesota




STATE OF MINNESOTA IN JUSTICE COURT
COUNTY OF SCOTT TOWNSHIP OF CREDIT RIVER
MARTIN V. MAHONEY, JUSTICE

First National Bank of Montgomery, Plaintiff,

AMENDED

ANSWER AND COUNTERCLATIM

Jerome Daly Defendant,

Defendant, Jerome Daly, for his Answer and Counterclaim herein states

and allepes:
; §8

Defendant denies generally each and every matter and thing in Plaintiff's
Comnlaint except as is hereinafter alleged,
1T,
Allepes that Defendant is now and has been at all times herein material
the owner in fee of the premises described in the Complaint and now is in

possession thereof,
11T,

Alleres that on or ahout May 8,1964 Defendant made and delivered a nromisory
note in the sum of $14,000,00 aleng with a mortgage to secure payment of
the alleged note, however, Nefendant alleges that said Note and Mortgage
are void because said Note and Mortgage are not supnorted by any lawful consideration
nor did Defendant recieve anv lawful consideration for said Note and Mortpage,
v,
Alleges specifically that the Plaintiff, throush its agents, created,

unlawfully, by bookeening entry upon the leger hooks of said Bank, the sum of

$14,000,00 in money and credit by which it attempted to give and grant as

a lawful consideration for said Note of $14,000,00, That said activity by
said Bank is unlawful, unconstitutional and void,
V.
That the Federal Reserve Banking Act and the National Banking Act,in so
far as they are attempted legislation by the United States authorizing Federal
Reserve and National Banks as Banking Corporations, is unconstitutionsl and void
and not necessary and proper for carrying into execution the nowers vested in

the !nited States Cov, by the peonle, That on the contrary the said corporations

A




are set up, maintained and permitted to exist as artifices, tricks and devices

for the purpose of swindel, fraud, forgery and theft and also usury and to
further usurious practices, That all the foregoing ullawful practices apnly
to plaintiff in this case,

VI,

That Plaintiff is engaged with the Federal Reserve system of creating
unlawfully, money and credit by bookeeping entry unon its books as it did in
this case, all of which is unconstitutional and void in violation of laws
relating to forgery and usury,

VII,
That said Note dated on or about May 8,1964 is all without lawful
condideration and is void,
VIII,
That the recording of said Mortgage and the Sheriff's sale constitutes
Defendant's
gslander of title of Riaimxiffix property,

Wherefore, Defendant demands Judgwent as follows:

1, That Defendant be adjudged not guilty, with Judgment entercd for
Defendant to that effect, together with Costs taxed against Plaintiff and
that an execution issue therefore,

2, That the said $14,000,00 Noe be declared null and void as not founded
upon a lawful ommsideraticen,

3. That said Morgpage and Sheriff's Sale be likewise declared null and
void as not founded unon a lawful consideration,

4, That Plaintiff has no right, title or interest in said premises or lien

thereon,
5. That Plaintiff is not entitled to recover the nossession of the premises

described in the Comnlaint,
Y aly
28 East Minnesota S
November 30,1968 Savage ,Minnesota




JUSTICE COURT

CREDIT RIVER

TN
JUSTICE

TOWNSHIP OF
MARTIN V. MAHONEY,

First National BRank of Montgomery
Plaintiff

g 4 & » & 9

Defendant

Jerome Naly,
24 8 BB 4 BB R R BN HH I

PO SR TR O N SRt R
that Defendant take nothino by his pretended
dowent anainst defendant
~roete and

nlaintiff prayse
plaintiff be awarded ¥

including attorneys fees

Denies each and every allegation

REFORE
interest

and that

Counterclaim
pursuant to its complaint
disbursements.
MCGUIRE
Theodore R. Mellbv
heodore R. Mallbv
56060

BY
Attorney for Plaintiff
ontgonery, Minnesota
(612) 364-7327

Tel:




@' No. 527—Summons in Unlawful Netainer. __ Miller-Davis Co., Minneapolis, Minn.

State of Minnesota, | JUSTICE COURT.

County of .. SCOTT . ‘ -~ TOUNSHIP..OF..CREDIT--RIVER
MARTIN V, MAIIONEY

......... First National Rank.of Mentgomery.,

THE STATE OF MINNESOTA TO THE SHERIFF OR ANY CONSTABLE OF THE COUNTY
AFORESAID: WHEREAS, Summons add Complaint was issved out of Justice Vern Mabee's Court
in unlawful detainer on ‘;ent 26,1968, he being disqualified by affidavit of nrefudice, and he
referaing axgxxfx the action to Jmtim Ben Morlock of Savege, he also being disqualified by,
affidavit of nrejudice, he refertng the action to the undersigned as the next nearest Justice
of the neace and also adjscent to S»nring Lake Township, the site of. the. property. in..
oualtion, it also nppoarlng that Theodore R, Mellby, Attorney for Plaintiff of \lontgolery,
Minngsota originally caused the Comnlaint to be filed with the .Justice Courts.of. .
Scott Cmmty, Minnesota against Jerome Daly, nossessor of the nroverty described in

WWMWHWWWWMMWMxn complaint against

if found in said county, to appear before the wndersigned on the......T0%...

day of..December ..r 19..88. at. 20 oclock... ... 7 A o S N

Village Hall, Credit River Township, Scott County Minnesota

them and ere to malke answer to and defend against the complamt afarssmd and further to be dealt

ith according to law; and malke due return to me of this summons with yowr doingds thereon.
e parties are Ordered to be present and ready for trial at that time,

Dated at Credit River Townshin

SOth g Hmuhar

il /7/ J 117«,“7/ )7 } CL Y\

in V, Mahoney ustw-a of the P

State of Minnesota, }33

| GO OF ottt it an e et
I, the undersigned, hereby certify and return; that on the.................iic...day of

, I served the foregoing summons and the copy of complaint

thereto attached wpon the defendant..... therein named, to-wit:. e "
| Service of the foregoing Summons and Complaint is horeby ntbitted this 30th day of
| November 1968 forsal-service by the -Sheriff is waived; Answer and Counterclaiw-is filed

herewith and is served upon Plaintiff by mail, )
Qb i :

8 East Hinncsota Street
Savage ,Minnesota




in said county by RAnding t0 ANA LEQUING WELR.............cooeeeesoseesssossssessessssssesssesssssessesssssesossesseessseerssssssstostsseessoers oo

personally true and correct copies thereof.

My fees for service §

Mileage e N0 | e T N Sheriff-Constable.

Copy

Total

The Defendant having appeared and answered herein and having filed his counterclaim
herein,
. IT IS HEREBY ORDERED, That Plaintiff shall heve until Dec, 7 1968 in which
to file a reply and that the parties be ready for trial on ber 7,1968 at 10:00
| AlM.  the zx trial to be held at the Crddit River Township Ua! o
'f"//‘
|

iNcm. 30,1968 // /d Z 7 %C‘J?Lé{

[Wartin V. Wahoney (
J

ustice of the Peace
Criedit River Township,

MILLER-DAYIS COMPANY, MINNEAPOLIS

Returned and filed this...........

- [ =
E =
-y
= =
O
&) =
: :
=
O =
=]
— =
2 e
=~ g
Z -




STATE OF MINNESOTA IN. JUSTICE COURT
MARTIN V, MAHONEY, JUSTICE
COUNTY: OF SCOTT TOWNSHIP OF KARKKXERKEK
CREDIT RIVER
First National Bank of Montgomery, Plaintiff,

VS, PEFENDANT 'S REQUESTED INSTRUCTIONS

Jerome Daly, Defendant,

ﬂeFen&ant requests the Court to instruct the Jury as fn;lnws:

1. Plaintiff, hereinafter refered to herein as BANK filed a Complaint
Heréin for the recovery of the nossession of Lot 19, Fairview Beach, according
to the recorded Plat in the RNeister of Deed's Office in Scott County ,Minn, ,
which Plaintiff claims that Defendant was. the owner of on May 8,1964- at which
time.“efondnat Naly made, executed and delivered a nromissory Note in the
sum of $14,000,00 and a mortparb on £he qremisgs to secure the payment of the
Note,

2. Bank claims that Daly defﬂulteﬁ in tﬁe naynient ‘of the princinal and
interest  on the Note and Mortgage and-that the 'Bank duly foreclosed the
Note and mortgape by advertisement-nn June'26,196? in conformance.with the law
and that the Sheriff delivered has cerfificate of Sale on that date, June
26,1967, Bank claims that more than one vear-has elansed since the date of
the sale by the Sheriff and that no redemption has:been made therefrom and
that the time for redemntion has expired; that by reason thereof Bank Claims
that it is the owner in fee and is entitled to the immediate possession of

the premises,

3. Defendant P&ly has answered thesi® and denies generally the allegzations

in the Complaint excent that he claims that he is on and Since May 8,1964

the fée owner of the premises in question, Daly admits that on nr.nhnnt May

8 he delivered a nromisory Note and a mortgage to secure the nayment of the
Note to. the Bank but alleges that the Note and Mortgage rest upon an illegal
and unlawful consideration and that ‘the Note is null and the Mortgape is void,
Paly further contends that he made this known to/the public by recerding a Notice
of these facts in ThERe&gister of Nesds office on June 14,1968 and advised
the public at that time that ghe money or credit with which the Bank used as

a attempted consideration for the note was created upon the hooks of the Bank
by leger book entry, Daly claims that this creation of meney hv bookeening
entry .is unlawful and does not nrovide a lawful and valuable consideration
for the supnort of the Note and Mortgage in guestion,

9
J




Paly in short claims that the Note is without consideration and invalid;
that therefore the mortgage is invalid and void and that the Sheriff's sale
is likewise illegal and of no effect,

4, Daly further claims that the Federal_Reserve Banking Act and the
National Banking act are unconstitutional and that these prévate Banks,
The Federal Reserve and the National Banks can acquire no rights in the law
by their nreactice of creating money and credit upon their books which he
claims is the nractice penerally,

5. Plaintiff admits that the Federal Reserve and National Banks extinguish or
create money and credit upon their books by which they expand or reduce the
economy's supply or money,

6, Plaintiff admits that the money or credit by which they claim is the
lawful consideration to support the Note here in question was created in
whole or in part by bnokcening-entrf.

A Members of the Jury,; I CHARGE YOU, ‘it is the law that the Federal Reserve
Banks and the Naticnal Banks are private cornorations organized and created
and existing by virtue of United States Law, That these Banks and the Plaintiff
Bank in this case are subject to the Constitution of the United States and
all laws passed pursuant thereto and the Constitution and laws of the State
of Minnesota not in conflict with the United States Constitution,

The specific nrovisions of the llnited 'States Constitution which are
applicable here are as follows:

a) The Congress shall have the power to borrow money on tﬁe credit of the
United States,

b) The Congress shall have the power to coin money, regulate the value
thereof, and of foreign coin, and fix the standard of weights and ﬁeaSures.

¢) No state shall coin money; emit bills of credit; make any think but cold
or silver Coin a Tender-in Payment of Debts,

d) No person shall.be deprived of life, liberty or nronerty without due
process of law

Section 13 of Article 9 of Minnesota Constitution is as follows:

The legislature may pass a general banking law with the following

restrictions and requirements:

a) The Iagislature:shall have no power to pass any law sanctioning in




any manner, directly or indirectly, the suspension of sSpecie nayments( payments
in pold or silver coin) by any person, association or COrjoration issuing bank
notes of any descrintion,

You are further charged that the law will not recognize or enforce,
or hesitate to condemn, contracts resting upon an illegal consideration, Illegal
Consideration consists of any act or forbearing, or a promise to act or forbear
with is contrary to law or public ndlicy. The Consideration essential to a
valid contract must not only be valuable, but it must be lawful, not repugnant
to law or soﬁnd policy or good morals,

When, on May 8,1964 Daly delivered to Plaintiff First National Bank of
Montgomery, Minnesota the Note for $14,000,00 and the Mortgage to secure the

Note the Bank impliedly in law agreéd to tender Daly $14,000.00 in legal tender.

This was the Contract between the parties,

If vou find that the First National Bank of Mentgomery, in whole or in nart
created the money and credit or any part of the monevy 'and credit upon their books
with which the Bank used as. a consideration to support the Note din question;,

Then T charée you that this creation of money or credit by bookeeping entry,
which money ‘and ‘credit came into existence ‘at the time of the entry unon the
Banks books, is unlawful and contrary to law and does not constitute a sufficient
legal consideration with which to suﬁﬁort the Note and Mortgage, If you so find
then the Note and Mortgage is void and the Shériff's sale is a nulity and of

no effect and the Plaintiff Bank. is not éntitled to the possession of the
Premises iﬁ question, |

If, however you find that’the Bank “tendered to Daly $14,000,00 in legal
tender; which was at that time gold dollars.consisting of 25,8 grains, 9/10 fine
of gold or silver Dollars containing 412,5 grains of Silyver 9/10 fine, or had
that amount on hand and set asideto tender to Daly as the comsideration to
support this loan, then you must find that there was a sufficient considération
for the Noteland Mortgage and that the Sheriff;s sﬁle is valid and Plaintiff
is entitled to the nosseésinn of the premises in question,

You are further charged thet the creation of money and credit unon the
Books of the Federal Reserve and National Banks is unlawful, Further, if the

Note in question was in any way, directly or indirectly based upon or supported




with this thix unlawfully created money or credit upon the books of the said
Banks, either acting individually or in combination or jointly, and if you
so find, then the activity of these Banks is premised outside the law and
there is no lawful consideration for the said Nete,

The law leaves wrongdoers where it finds them,

You may take into consideration the law I have given you, the evidence

and all reasonable inference to be drawn from the evidence and matters
of common knowledge. You are the sole and exclusive jusdges of the witnesses

and their credibility and the evidence in this case,

I give you the form of verdict which is attached to these instructions,

The first form of verdict is ' We the Jury find that Plaintiff, First National
Bank of Montgomery on May 8,1964 tendered $14,000,00 in lawful money of
the United States to Jerome Daly; that no part of the tender was money or
credit created upon the books of the Bank or in Combination with the Federal
Reserve Banks; that the Note is supported by a lawful and valuable consideration
and is valid and legally binding; that the Mortgage given to secure the Note
is valid and that the Sheriff's sale on foreclosure of the Note and Mortgage
is valid; that the First National Bank of Montgomery has good title in fee to

the Bank is
the premises in question and that/tkexxaxxe entitled to possession,
The second form of verdict is " We the Jury find that the Plaintiff,

First National Bank of Montgomery on or about May 8,1964, either by themselves

or in combination and acting with the Federal Reserve Banks created, in whole




or in part, (the $14,000,00 on the books of said Bank with which they.used

as consideration for the Note in question; That the Bank made or tendered

no lawful consideration for the Note, that the Note is void and the Mortgage

resting on the Note is void; that the Mortgage foreclosure is invalid; that

the Sheriff passed no title to said Bank at the Sheriff's sale and that the

First National Bank of Montgomerty is_not entitled to recover the possession

of the premises described in the Complaint known as Lot 19, Fairview Beach,

Scott County,Minn, according to thé plat on file with the register of Deeds,'
I give you a copy of these instructions‘and two forms of verdict which

you take with you along with the evidence recieved .in this trial to the Jury

room . during vour deliberations, You are first to sedect a foreman, Your

verdiet must be unamious if reached within 6 hours., After 6 hours 10 out of

12 may return a verdict,

Martin V, Mahoney
Justice of ‘the peace
Credit River Township
Scott County,minn,




STATE OF MINNESOTA IN JUSTICE COURT

COUNTY OF SCOTT TOWHSEIP OF CREDIT RIVER
MARTIN V., MAECHEY, JUSTICE

First ¥ational Bank of Montgomery,
Plaintifef,

vS. JUDCGNMENT ARD DECREE

Jerome Daly, Defendant,

The above entitled action came on before the Court and a Jury
of 12 on December 7,1968 st 10:00 A.M. Plaintiff appeared by its
President Lawrence V. Morgan and was represanted by its Ccunsel
Theodore k. Mellby., Defendant appeared on his own behalf.

A Jury of Talesmen were called, impanneled ant sworn to try
the {esues in this Case. Lawrence V, Morgen wes the only witneass
calle¢ for Plaintiff and Defendant testified ss the only witness in
his own behalf,

Plaintiff brought this as a Common Lawv action for the recovery
of the pcssession of Lot 19, Pairview Beach, Scott County, Mina.
Plaintiff claimed title to the Real Property in guestion by foreclosure
of a ¥ote and Mortgage Deed dated Hay 86,1964 which Plaintiff claimed
was in default at the time foreclosure proceedings were started.

befendant appeared and answered that the Plaintiff created
the money and credit upon its own books by bockeeping entry as the
consideration for the Hote and Mortgage of May 88,1564 and alleged
failure of consideration for the Mortgage Deed and alleged that the
Sheriff's sale passed no title to Plaintiff,

The issues tried to the Jurvy were whether there was a lawful
censideration and whether Pefendant had waived his rights to complain
about the consideration having paid on the lNiote for almost 3 years.

Mx. Morgan admitted that all of the money or credit which was
uged as ¢ consideraticon was created upon their books, that this was
standard banking practice exercised by their bapnk in combination
with the Federal Reserve Bank of Minneapolis, ancther private Bank,
furthar that he knew of no United States Statute or Law that gave
the Plaintiff the authority to do this. Plaintiff further claimed

that Defendant by using the ledger bock creatad credit and by paying




on the Note and Mortgage waived aﬁd'right to complain about the
Consideration and that Defendant was estopped from doing so.

At 12:15 on December 7,1968 the Jury returned a unaminous
verdict for the Defendant.

Now therefore, by virtue of the authority vested in me pursuant
to the Declaration of Independence, the Northwest Ordinance of 1787,
the Constitution of the United States and the Constitution and laws
of the State of Minnesota not inconsistent therewith;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That Plaintiff is not entitled to recover the possession
of Lot 19, Pairview Beach, Scott County, Minnesota according to
the Plat thereof on file in the Register of Deeds office.

2. That because of failure of a lawful consideration the Note
and Mortgage dated May 8,1964 are null and void.

3. That the Sheriff's sale of the above described premises
held on June 26,1967 is null and void, of no effect.

4. That Plaintiff has no right, title or interest in said
premises or lien thereon, as is above described.

5. That any provision in the Minnesota Constitution and any
Minnesota Statute limiting the Jurisdiction of this Court is repugnant
to the Constitution of the United States and to the Bill of Rights
of the Minnesota Constitution and is null and void and that this
Court has Jurisdiction to render complete Justice in this Cause.

6. That Defendant is awarded coats in the sum of §75.00 and
execution is hereby issued therefore.

7. A 10 day stay is granted.

8. The following memorandum and any supplemental memorandum

made and filed by this Court in support of this Judgment is hereby
N

made a part hereof by reference.

Dated December 7,1968

« MAH b4
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA




MEMORANDUM

The issues in this case were simple. There was no material
dispute on the facts for the Jury to resolve.

Plaintiff admitted that it, in combination with the Federal
Reserve Bank of Minneapolis, which are for all practical purposes,
because of there interlocking activity and practices, and both
being Banking Instutions Incorporated under the Laws of the United
States, are in the Law to be treated as one and the same Bank, did
create the entire $14,000.00 in money or credit upon its own books
by bookeeping entry. That this was the Consideration used to support
the Note dated May 8,1964 andthe Mortgage of the same date. The money
and credit first came into existance when they created it. Mr., Morgan
admitted that no United States Law or Statute existed which gave
him the right to do this. A lawful consideration must exist and be
tendered to support the Note. See Anheuser-Busch Brewing Co. V.

Emma Mason, 44 Minn, 318, 46 N.W. 558. The Jury found there was no
lawful consideration and I agree. Only God can created something of
value cut of nothing.

Even if Defendant could be charged with waiver or estoppel as
a matter of Law this is no defense to the Plaintiff. The Law leaves
wrongdoers where it finds them. See sections 50, 51 and 52 of Am Jur
2d "Actions"” on page 584 -"no action will lie to recover on a claim
based upon, or in any manner depending upon, a fraudulent, illegal,
or immoral transaction or contract to which Plaintiff was a party.

Plaintiff's act of creating credit is not authorized by the
Constitution and Laws of the United States, is unconstitutional and
void, and is not a lawful consideration in the eyes of the Law to
support any thing or upon which any lawful rights can be built.

Nothing in the Constitution of the United States limits the
Jurisdiction of this Court, which is one of original Jurisdiction
Iwﬁith right of trial by Jury guaranteed. This is a Common Law Action.

Minnesota cannot limit or impair the power of this Court to render

Complete Justice between the parties. Any provisions in the Constitution

and laws of Minnesota which attempt to do so pi# repugnant to the




Constitution of the United States and ,ﬁ'ﬂ void. No guestion as to
the Jurisdiction of this Court was raised by either party at the
trial. Both parties were given complete liberty to submit any and
all facts and law to the Jury, at least in so far as they saw fit.

No complaint was made by Plaintiff that Plaintiff did not
recieve a fair trial. From the admissions made by Mr. Morgan the
path of duty was made direct and clear for the Jury. Their Verdict
could not reasonably have been otherwise. Justice was rendered
completely and without denial, promptly and without delay, freely and
without purchase, conformable to the laws in this Court on December

7.1968,

/ | ,
ogal'.c, N // )/\/L/)\ ‘_

-L, JUSTICE OP” THE PREACE
- CREDIT RIVER TOWNSHIP 7
~SCOPT COUNTY, MINNESOTA

e e /
/ / ; =
December 7,1968 / MARTIN ;.{yuwww Doy K

Note: It has never been doubted that a Note given on a Consideration
which is prohibited by law ig void, It has been determined, independent
of Acts of Congress, that sailing under the license of an enemy is
illegal. The emmission of Bills of Credit upon the books of these
private Corporations, for the purposes of private gain is not
warranted by the Constitution of the United States and is unlawful.

See Craig v. Mo. 4 Peters Reports 512, This Court can tmead only that

path which is marked ocut by duty. M.V.M,




'STATE OF MINNESOTA . © .- . IN JUSTICE COURT
: ki TOWNSHIP OF CREDIT RIVER

COUNTY OF SCOTT gt JUSTICE, MARTIN V., MAHONEY

Pirst National Bank of Montgomery, ' Plnintiff,

vs. i NOTICE OF REFUSAL TO ALLOW APPEAL

Jercme Daly, Defendant
TO: Mugo L. Hentges, Clerk of District Court, Plaintiff, Pirst
National Bank of Montgomery and Defendant Jerome Daly: -
You will Please take Notice that the undersigned Justice of

the Peace, Martin V. Mahoney, hereby, pursuant to_law, refuses
to allow the Appeal in the above entitled :étion, and refuses to
make an entry of such ailowance in ;he undersigned's Docket. The
undersigned also refuses to file in the oftiéo of the clerk of
the District Court in and for Scott County,Minnesota a transcript
of all the entries made in my Docket, together with all process
and other papers relating to the action and filed with me as Justice
of the Peace. . :

- The undersigned concludes and determines that M.S.A.532.38
was not conﬁiied with within 10 days after entry of Judgment in
my Justice of the Peace Court. Subdivilion 4 thereof requires
that $2.00 shall ;c paid within 10 days to the Clerk of the District
Court, for the use of the Justice before whom the cause was tried.

Two so-called "One Dollar" Federal Rxs.rva Notes issued by
LP3IE oL "
the Federal Reserve Bank of fﬂwf‘f‘“ cegae L1278 ﬁeﬁ-n—l— m‘l _

i or e JWonsraope el 50 P 77 T P04 10 <57 4

the Clerk of the District Court to be tendered to me.

These Federal Reserve Notes are not lawful money within the
contemplation of the Constitution of the United States and are null
and void. Further the Notes on their face are not redeemable in
Gold or Silver éoin nor is thcrall fund set aside any where for

the redemption of said Notes. :

However, this is a detarmination of a question of Law and




Fact by the undersigned pursuant to the authority vested in me

by the Constitution of the United States and the éonétitution

of the State of Minnesota. Plaintiff is entitled to be accorded

 full due process of Law b-fore the Court in this present determination
not to allow the Appeal.

. If Plaintiff will file a brief on the Law and the Facts

with this Court within 10 days, or if Plaintiff will file an
application for a full and Complete hearing before this Court

on this determination a prompt hearing will be set and if Plaintiff
can satisfy this Courf that said Notes are lawful money issued

in pursuance of and under the authority of the Constitution of

the United States of America the undersigned will stand ready

and willing to reverse himself in this determination.

Dated January 6,196

MARMN V. MAHON
JUSTICE owﬂs PHACE
CREDIT RIVER TQWNSHIP

; SCOTT comzfrymnzsom

& MEMO (

I am bound by oath to support the Constitution of the United

States and lli Laws passed pursuant thereto and the Constitution

and Laws of Minnesota not in conflict therewith. This is an important

Case to both parties and involves issues, apparently, not previously

decided before. It is also importaht to the public. The Clerk of

the District Court is an officer.of the Judicial Branch of theState

of Minnesota. His act is the Act of the State. U.S.Constitution

Article 1 Section 10 provides "No State Shall make any thing but

Gold and Silver Coin a Tender in Payment of Debts." The tender

of the two Federal Reserve Notes runs counter to the fundamental

Law of the land, the Constitution of the United States of America

It appears on the face of it that the Notes are ineffectual for




It is, however, the Order of this
. are entitled to a full hearing

"7 Justice of the
Credit River Township
Scott County,Minnesota

January 6,1969
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December 37,1968 "¢ -
. Mr. Patrick Foley o vl
% United States Attorney for Minnesota
United States Court House Bldg.' :
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for his sustinance; thus he was able to view the whole fraud, which
Ui8'G10bal in. Seope, with a'mind 'in the settlefl talmness of impartidlity,
disinterestedness, and fairness, in keeping with his ocath and with

“a completely friendly feeling toward the Constitution of the United
States of America. )

# o Py

In truth and in fact the Justice of the Peace Court is the
highut Court in the land as it is the closest to the People. Every
who is dependent upon this fraululent. eral National
State lankmg Byltnrn for hiz az;:i !uppoer d%sqqufggea because
£ erest and has. no juris oen to 8 . review of this
"ng ‘any Appdllate Court, including m& Court of the
United States, in the raview of this Ju:{gmnnt, perpetrates a fraud
upon the People : Constitutional Law of the United States
Mahoney MM at h:?lel convene another Jury in Credit
River Township to try the issue of the Fraud on the part of any State
or Federal Judge, and in an action on my part to ‘nggcovor*the possession
if the Jury. the Constable the Citizens Militia
of Credit’ ﬁm‘tp wilJ., f:ursuant to the 1&\! deliver me back
into possession., So youw see this Justice of the Peace ¢ mp the
peace in Scott County, Minnesota, not with ! %
and Federal Judges who have fled reality, Bt i |
Thomas Jefferson's phrophesy with referenge to Chatte:
again rings trut: God's Justice will notiglobp
ddprg ~ feaw a
tineg t tM
,?.ﬁ“!! ‘F% usury e :ld ng. ¢ ;' Pear arbor
- oni December. 7,194k with, suoh%stddcmuu estation. It

1 W nt of a Just God giving vent to a stored wrath
1!!2:&!&8&: - the lon“:y changers. It is ir _c in deed that the
Jury should retmrn its verdict on the same day 3% years: later and the

National and Int?rnatiml Banking and 04il m shudder in their back
rooms' 'whetd they ‘have tornered the- m;t-’ of ithe mm *and where they

sit str. Oﬁli@ rS0BNL trat;ng War
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of society; and well ey might trembel, for, as they listen they
can hear, with ever increasing diltinctmu, the sound of the 'waves
at low:tide as- wash.acress the lonely.decks.of the U.S5.S.
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P.S. Give my best whishes for a New Year to the Boys in the Back
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Th- nhm_ '_ __ m came on before’the Gourt and a Jury

of 12 on December 7,!!“1&5 10400 A.M. Plaintiff appeared by its

_ ,Promw Wy Mq_un and was reépresentéd 'by:its Counsel
. TheoBsr&"RY’MaTIbY. ‘Defendant ‘appeared on his-own behalf. . :-

A Jurf’!i"l“'!'aldmi weré called, impanneled and sworn to try

W

YN

_thé“{sBiies ‘in'this Case. Lawrence V. Morgan was:the only witness
¥ called for Plaintiffflihd Defendant t-st.ifigd as the only witness in
~inls Wi beRalg. < ioael oo EEW
Plaintiff brought this'as a Common Law action for the recovery
of the'posaéssion of Lot 19, Fairview Beach, Scott’ County,Minn.
Plaintiff claimed tiklé to the Real Property din-question by foreclosure
of 2 'Note' and Mortgage Deed dated May 8,1964 mcg '_!Ia;‘i‘n_:uff claimed
Jﬂw{ﬁ Iiﬁnif{'latf the' time foreclalum;prpuu_ﬁw_&rgfhmm.
| ’Mvﬂmaxedand answered that the Plzn;l:x’_xﬂ.ff"created.
MM*MQI upon its own bogks by Miw-nntry as the-
.conwm 4he’ Notesand Mortgage: of :May B,1964 and alleged
faillupe’ wmamm for the Mortgage Deed:and alleged that the
sheriff's sale panoa no title to,pauntm 3"
The .i.um tried to the Jury were:whether:there was a lawful
4 oomm mw Defendant had: waived his rights: to compla:.n
abbut-the mwm pﬂd on the Note for: almost '3 years.
oy Mr. ,um-m -hit:nﬂ that all of the money or:eredit which was

\, -w ideration X7 ! & | t.nd upon their bo&a. that this was

by their bnnk 1:\ combination

l. : } ¥ i
£ Hinneapolia, anothox private Bank,
' ' ! wmnt sutea Statute or Law that gave
AWPBIUN S | RN PPN
the Plaintiff the uuthority to llo this. Plaintiff further claimed

mﬂuttndant by using the ledger book created credit and by paying




on the Note and Mortgage waived an"right to complain about the

Consideration and that Defendant was estopped from doing so.
: At 12:15 on December 7,1968 the Jury returned a unaminous
verdict for the Defendant.

Now therefore, by virtue of the authority vested ‘in me pursuant
to the Declaration of Independence, the Northwest Ordinance of 1787,
the Constitution of the United States and the Constitution and laws
of the State of Minnesota not inconsistent therewith;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That Plaintiff is not entitled to recover the possession
of Lot 19, Fairview Beach, Scott County, Minnesota according to
the Plat thereof on file in the Register of Deeds office.

2. That because of failure of a lawful consideration the Note
and Mortgage dated May 8,1964 are null and void.

3. That the Sheriff's sale of the above described premises
held on June 26,1967 is null and void, of no effect.

4. That Plaintiff has no right, title or interest in said
premises or lien thereon, as is above described.

5. That any provision in the Minnesota Constitution and any
Minnesota Statute limiting the Jurisdiction of this Court is repugnant
to the Constitution of the United States and to the Bill of Rights
of the Minnesota Constitution and is null and void and that this
Court has Jurisdiction to render complete Justice in this Cause.

6. That Defendant is awarded coats in the sum of $75.00 and
execution is hereby issued therefore.

7. A 10 day stay is granted.

8. The following memorandum and any supplemental memorandum
made and filed by this Court in support of this Judgment is hereby

made a part hereof by reference.

Dated December 9,1968
MARTIN V. W2 2
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA




MEMORANDUM
The issues in this case were simple. There was no material
diapﬁte“on the facts for the Jury.to resolve.
u"Plainéiff admitted that it, in combination with the Federal
Ré;er;é Bank of Minneapolis, which are for all practical purposes,
beéause of there interlocking activity and practices, and both
beiné Bankiné Iﬂ;tutions Incorporated under the Laws of the United
States, are in the Law to be treated as one and the same Bank, did
create.thelentire 514,000.00 in money or credit upon its own books
by bookeeping entry. That this was the Consideration used to support
the Note dated M&y 8,1964 andthe Mortgage of the same date. The money
ané credit first came into existance when they created it. Mr. Morgan

admitted that no United States Law or Statute existed which gave

- him the right to do this., A lawful consideration must exist and be

J tendered to support the Note. See Anheuser-Busch Brewing Co. v.

‘xfﬁﬁmﬁa Mason, 44 Minn. 318, 46 N.W. 558. The Jury found there was no
lawful cohsideration and I agree. Only God can created something of
value oﬁf éf nothing.

y Even if Defendant could be charged with waiver or estoppel as
~ & matter of Law this is no defense to the Plaintiff. The Law leaves
wrongdoers where it finds them. See sections 50, 51 and 52 of Am Jur
2d "Actions" on page 584 -"no action will-lie to recover on a claim
based upon, or .in any manner depending upon, a fraudulent, illegal,
or immoral transaction or contract to which Plaintiff was a party.
_Plaintiff's act of creating credit is not authorized by the
Constitution and Laws of the United States, is unconstitutional and
void, and is not a lawful consideration in the eyes of the Law to
support any thing or upon which any lawful rights can be built.
Nothing in the Constitution of the United States limits the
Jurisdiction of this Court, which is one of original Jurisdiction
wﬂ&th right of trial by Jury guaranteed. This is a Common Law Action.
Minnesota cannot limit or impair the power of this Court to render
Complete Justice between the parties. Any provisions in the Constitution

and laws of Minnesota which attempt to do ao’aﬁﬁ’repugnant to the
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Constitution of the United States and aé# void. No question as to
the Jurisdiction of this Court was raised by either party at the
trial. Both parties were given complete liberty to submit any and
all facts and law to the Jury, at least in so far as they saw fit.
No complaint was made by Plaintiff that Plaintiff did not

recieve a fair trial. Prom the admissions made by Mr. Morgan the
path’ of duty was made direct and clear for the Jury. Their Verdict
could not reasonably have been otherwise. Justice was rendered .

_completely and without denial, promptly and without delay, freely and

. criin

7,1968. i

without purchase, conformable to the laws in this Cpupt gnﬂneéember
— - i
PO X

_~""1 o THE coURt

December 9,1968

b

PEACE
CREDIT RIVERNTOWNSHIP
SCOTT COUNTY, TA

Note: It has never been doubted tha/ a Note given on a Consideration
which is prohibited by law is void.{It has been determined, independent
of Acts of Congress, that sailing under the license of an enemy is
illegal. The emmission of Bills of Credit upon the books of these
private Corporations, for the purposes of private gain is not

warranted by the Constitution of the United States and is unlawful.

See Craig v. Mo. 4 Peters Reports 912. This Court can tread only that

path which is marked out by duty. M.V.M.




'STATE OF MINNESOTA 7 S '+ . IN JUSTICE COURT
: S TOWNSHIP OF CREDIT RIVER
UNTY OF SCOTT JUSTICE, MARTIN V. MAHONEY

Pirst National Bank of Montgomery, E Plaintiff,

.vs. £ NOTICE OF REFUSAL TO ALLOW APPEAL

¢ 4

Jercme Daly, | . Defendant -
TO: Hugo L. Hentges, Clerk of District Court, Plaintiff, Pirst
National Bank of Montgomery and Defendant Jercme Daly: .

You will Please take Notice that the undersigned Justice of

the Peace, Martin V. Mahoney, hereby, pursuant to law, refuses

e T e

to allow the Appeal in the above entitled aétion, and refuses to

n——

make an entry of such allowance in the undersigned's Docket. The

-

undersigned also refuses to file in the office of the clerk of

LI B T SR Rt

' e

the District Court in and for Scott County,Minnesota a transcript

of all ““a entries made in my Docket, together with all process

L

and other papers relating to the action and filed with me as Justice

of the Peace.

§
:
;.
| 48
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Fi
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. The undersigned concludes and determines that M.S.A.532.38

was not complied with within 10 days after entry of Judgment in

ey

my Justice of the" Peace Court. Subdiv;sion 4 thereof requires

that $2.00 ghall be paid w1thin 10 days to the Clerk of the District

Court, for the ‘use of the Justice before whom the cause was tried.

Two so-called "One Dollar" Federal REserve Notes issued by

38 oL
the Federal Reserve Bank of 5M~' é/?f"‘ — 4127?}-&*—:&1- %

Y ol Sf G e el P70 L Po « 10 77 4
’?giézzaééllg' i?iv B were dg;oszted with

the Clerk of the Distzrict Court to be tendered to me.

These Federal Reserve Notes are not lawful money within the

Tua e WP

contemplation of tho Constitution of the United States and are null

and void. Further tha Notes on their face are not redeemable in

F A P o AT R

Gold or Silver Coin nor is there a fund set aside any where for

Bl e

AL

the redemption of said Notes. ¢
However, this is. a determination of a question of Law and

v
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Fact by the undersigned pursuant to the authority vested in me

by the Constitution of the United States and the Constxtutlon

of the State of Minnesota. Plaintiff is entitled to be accorded

full due process of Law before the Court in this present determination

not tb allow the Appeal.

. If Plaintiff will file a brief on the Law and the Facts

with this Court within 10 days, or if Plaintiff will file an
application for a full -and Complete hearing before this Court

on this determination a prompt hearing will be set and if Plaintiff
can satisfy this Courf that said Notes are lawful mohey issued

in pursuance of and under the authority of the Constitution of

the United States of America the undérsigned will stand ready
.and willing to reverse himself in this determination.

TARE NOTICE AND GOVERN YOURSELVES ACCORDINGLY

BY THE /‘kOURT’_‘

Dated January 6,196

/] (/

MART™N V. WA&ONEY
JUSTICE OF THE PEACE
CREDIT RIVER TQWNSHIP

SCOTT COU?fi;yINNESOTA

I am bound by oath to support the Constitution of the United

fi) 4 MEMO

States and ali Laws passed pursuant thereto and the Constitution

and Laws of Minnesota not in conflict therewith. This is an important
Case to both parties and involves issues, apparently, not previously
decided before. It is also importaht to the public. The Clerk of

the District Court is an officer.of the Judicial Branch of theState
of Minnesota..His act is the Act of the State. U.S.Constitution
Articie 1 Section 10 provides "No State Shall make any thing but

Gold and Silver Coin a Tender in Payment of Debts." The tender

of the two Federal Reserve Notes runs counter to the fundamental

Law of the land, the Constitution of the United States of America

It appears on the face of it that the Notes are ineffectual for
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IN THIS ISSUE: "A LANDMARK DECISION" 32174

A MINNESOTA TRIAL COURT'S DECISION HOLDING THE FEDERAL
RESERVE ACT UNCONSTITUTIONAL AND VOID; HOLDING THE NATIONAL
BANKING ACT UNCONSTITUTIONAL AND VOID; DECLARING A MORTGAGE
ACQUIRED BY THE FIRST NATIONAL BANK OF MONTGOMERY, MINNESOTA
IN THE REGULAR COURSE OF ITS BUSINESS, ALONG WITH THE FORE-
CLOSURE AND THE SHERIFF'S SALE TO BE VOID.

THIS DECISION, WHICH IS LEGALLY SOUND, HAS THE EFFECT
OF DECLARING ALL PRIVATE MORTGAGES ON REAL AND PERSONAL PRO-
PERTY, AND ALL U.S. AND STATE BONDS HELD BY THE FEDERAL RE-
SERVE, NATIONAL AND STATE BANKS TO BE NULL AND VOID. THIS
AMOUNTS TO AN EMANCIPATION OF THIS NATION FROM PERSONAL,
NATIONAL AND STATE DEBT PURPORTEDLY OWED TO THIS BANKING
SYSTEM. EVERY AMERICAN OWES IT TO HIMSELF, HIS COUNTRY, AND
TO THE PEOPLE OF THE WORLD FOR THAT MATTER TO STUDY THIS DE-
CISION VERY CAREFULLY AND TO UNDERSTAND IT, FOR UPON IT HANGS
THE QUESTION OF FREEDOM OR SLAVERY.

A PATRIOTIC PUBLICATION, EDITED AND ISSUED BY JEROME DALY,
28 EAST MINNESOTA STREET, SAVAGE, MINNESOTA.

Patrick Henry’s advice

on the cold war...

hey tell us, Sir, that we are weak — unable
to cope with so formidable an adversary.
But when shall we be stronger? Will it be
the next week, or the next year? Will it be

when we are totally disarmed? . . .

Shall we gather strength by irresolution and inaction? Shall we acquire the
means of effectual resistance by lying supinely on our backs, and hugging the
delusive phantom of hope, until our enemies shall have bound us hand and
foot? . ..

Sir, we shall not fight our battles alone. There is a just God who presides over
the destinies of Nations. . . . The battle, Sir, is not to the strong alone; it is to
the vigilant, the active, the brave. . . . There is no retreat but in submission

and slavery! Our chains are forged! . ..

Gentlemen may cry, Peace, Peace! — but there is no peace. The war is actually
begun! . . . Why stand we here idle? What is it that Gentlemen wish? What
would they have? Is life so dear, or peace so sweet, as to be purchased at the
price of chains and slavery? Forbid it, Almighty God! I know not what course
others may take; but as for me, give me liberty or give me death!

House oF Burcesses, VIRGINIA
MARrcH, 1775




The prohibitions in the Constitution of the United States upon the States of the
Union are as follows:

’ No State shall enter into any Treaty, No State shall enter into any
alliance. No State shall enter into any Confederation. No State shall grant
Letters of Marcue or Reprisal. No State shall coin money. No State shall emit
Bills of Credit. No State shall make any Thing but Gold and Silver Coin a
Tender in Payment of Debts., No State shall pass any Bill of Attainder. No
State shall pass any ex post facto Law. No State shall pass any Law impairing
the obligation of Contracts. No State shall grant any Title of Nobility.

No State shall without the consent of Congress, lay any Imposts or Duties
on Imports or Exports, except what may be absolutely necessarv for executing its
inspection laws: and the net Produce of all duties and Imposts, laid by any
State on Imports or Exports, shall be for the Use of the Treasury of the United
States and all such laws shall be subject to the revision and control of Congress.

No State shall, without the Consent of Congress; (1) Lay any duty of Tonnaqge;
(2) Keep Troops or ships of War in time of peace; (3) Enter into any agreement or
compact with another State; (4) Enter into any agreement or Compact with a foreign
Power; (5) No State shall without the Consent of Congress engage in War, unless
actually invaded, or in such imminent Danger as will not admit of delay.

No State shall make or enforce any law which shall abridge the Privileges
of citizens of the United States,

No State shall make or enforce any law which shall abridge the Immunities
of citizens of the United States.

No State shall deprive any person of life, liberty, or property, without
due process of law.

No State shall deny to any person within its jurisdiction the equal protec-
tion of the laws.

These are prohibitions upon the activity of the States. A State cannot
directly take any step in any degree to directly invade or violate any of these
provisions. A State cannot lend its aid in any degree to any person or corpora-

tion to effectuate a violation of these absolute prohibitions indirectly or
obliquelyv lest a mockery be made of the Constitution of the United States.

A more serious and obvious question arises. Can the Legislative branch or
the Executive Branch or the Judicial Branch of the Government of the United States
authorize a State to invade the absolute prohibitions against the States expressly
set out in the Constitution, or are the three departments of the U.S. Government
incompetent to authorize such an invasion. The answer is obvious. The absolute
prohibitions in the Constitution of the United States are impregnable. The
Constitution is ordained and established in the name of the people. It is a law
for the Governments of the States and the United States. The people said what
they meant and they mean what they said.

Assume that Congress by attempted enactment would pass a law authorizing a
State to deprive a person of Life, Liberty or propertv without due process of law.
It would obviously be unconstitutional. The same is true of any other provision
set out. Any attempt by:-:Congress or the Executive or the Judiciary to authorize
anv State to invade any of the prohibitions is void. See Edwards v. Kearzey
U.S. Supreme Court. 6 Otto 795,

No amount of perverted thinking or skullduggery can justify the fatal
maanitude of the consequences which are to follow to total destruction of the
Constitution of the United States by the Clergy, the Money Changers and those
subversives in public office engaged in active treason against the Constitution.

The honest administration of Justice is gone. The whimsical anarchy which
is pressing upon us with ever increasing effect is characterized with all the
relics of ancient barbarism. Our Republic is gone.

Jerome Dalv October 13, 1968
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28 East Minnesota Street
cSacagz, Minn. 55378

February 7, 1969
INTRODUCTION

On May 8, 1964 the writer executed a Note and Mortgage to
the First National Bank of Montgomery, Minnesota, which is a
member of the Federal Reserve Bank of Minneapolis. Both Banks
are private owned and are a part of the Federal Reserve Banking
System.

In the Spring of 1967 the writer was in arrears $476.00 in
the payments on this Note and Mortgage. The Note was secured by
a Mortgage on real property in Spring Lake Township in Scott
County,Minnesota. The Bank foreclosed by advertisement and bought
the property in at a Sheriff's Sale held on June 26, 1967. The
writer made no further payments after June 26, 1967 and did not
redeem within the 12 month period of time allotted by law after
the Sheriff's Sale.

The Bank brought an action to recover the possession to
the property in the Justice of the Peace Court at Savage, Minnesota.
The first 2 Justices were disqualified by Affidavit of Prejudice.
The first by the writer and the Second by the Bank. A third one
refused to handle the case. It was then sent, pursuant to law,
to Martin V. Mahoney, Justice of the Peace, Credit River Township,
Scott County, Minnesota, who presided at a Jury trial on December
7, 1968. The Jury found the Note and Mortgage to be void for
failure of a lawful consideration and refused to give any validitv
to the Sheriff's Sale. Verdict was for the writer with costs in
the amount < $75.00.

The president of the Bank admitted that the Bank created the
money and credit upon its own books by which it acquired or gave
as consideration for the Note; that this was standard banking prac-
tice, that the credit first came into existence when they created
it; that he knew of no United States Statutes which gave them the
right to do this. This is the universal practice of these Banks.
The Justice who heard the case handed down the opinion attached
and included herein. 1Its reasoning is sound. It will withstand
the test of time. This is the first time the question has been
passed upon in the United States. I predict that this decision will
go into the History Books as one of the great Documents of American
History. It is a huge cornerstone wrenched from the temple of
Imperialism and planted as one of the solid foundation stones of
Liberty.

JEROME DALY
SAVAGE, MINNESOTA

Copyright, 1969 by Jerome Daly
All rights reserved

OVER




STATE OF MINNESOTA
COUNTY OF SCOTT

IN JUSTICE COURT
TOWNSHIP OF CREDIT RIVER
MARTIN V. MAHONEY, JUSTICE

First National Bank of Montgomery,

Plaintiif,
vs. JUDGMENT AND DECREE
Jerome Daly, Defendant.

The above entitled action came on before the Court and a Jury
of 12 on December 7, 1968 at 10:00 a.m. Plaintiff appeared by its
President Lawrence V. Morgan and was represented by its Counsel
Theodore R. Mellby. Defendant appeared on his own behalf.

A Jury of Talesmen were called, impaneled and sworn fo try
the issues in this Case. Lawrence V. Morgan was the only witness
called for Plaintiff and Defendant testified as the only witness in
his own behalf.

Plaintiff brought this as @ Common Law action for the recovery
of the possession of Lot 19, Fairview Beach, Scott County, Minn.
Plaintiff claimed title to the Real Property in question by fore-
closure of a Note and Mortgage Deed dated May 8, 1964 which
Plaintiff claimed was in default at the time foreclosure proceedings
were started.

Defendant appeared and answered that the Plaintiff created the
money and credit upon its own books by bookkeeping entry as the
consideration for the Note and Mortgage of May 8, 1964 and al-
leged failure of consideration for the Mortgage Deed and alleged
that the Sheriff's sale passed no title to plaintiit.

The issues tried to the Jury were whether there was a lawful
consideration and whether Delendant had waived his rights to
complain about the consideration having paid on the Note for
almost 3 years.

Mr. Morgan admitted that all of the money or credit which was
used as a consideration was created upon their books, that this
was standard banking practice exercised by their bank in com-
bination with the Federal Reserve Bank of Minneapolis, another
private Bank, further that he knew of no United States Statute or
Law that gave the Plaintiff the quthority to do this. Plaintiff further
claimed that Defendant by using the ledger book created credit
and by paying on the Note and Morigage waived any right to
complain about the Consideration and that Defendant was es-
topped from doing so.

At 12:15 on December 7, 1968 the Jury returned a unanimous ver-
dict for the Defendant.

Now therefore, by virtue of the quthority vested in me pursuant
to the Declaration of Independence, the Northwest Ordinance of
1787, the Constitution of the United States and the Censtitution and
laws of the State of Minnesota not inconsistent therewith;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That Plaintiff is not entitled to recover the possession of Lot
19, Fairview Beach, Scott County, Minnesota according to the Plat
thereof on file in the Register of Deeds office.

2. That because of failure of a lawful consideration the Note and
Mortgage dated May 8, 1964 are null and void.

3. That the Sheriff's sale of the above described premises held
on June 26, 1967 is null and void, of no effect.

4. That Plaintiff has no right, title or interest in said premises or
lien thereon, as is above described.

5. That any provision in the Minnesota Constitution and any
Minnesota Statute limiting the Jurisdiction of this Court is repug-
nant to the Constitution of the United States and to the Bill of
Rights of the Minnesota Constitution and is null and void and that
this Court has Jurisdiction to render complete Justice in this Cause.

6. That Defendant is awarded costs in the sum of $75.00 and ex-
ecution is hereby issued therefore.

7. A 10 day stay is granted.

8. The following memorandum and any supplemental memoran-
dum made and filed by this Court in support of this Judgment is
hereby made a part hersof by reference.

BY THE COURT
MARTIN V. MAHONEY
Justice of the Peace
Credit River Township
Scott County, Minnesota

MEMORANDUM

The issues in this case were simple. There was no material
dispute on the facts for the Jury to resolve.

Plaintiff admitted that it, in combination with the Federal Re-
serve Bank of Minneapolis, which are for all practical purposes
because of their interlocking activity and practices, and both be
ing Banking Institutions Incorporated under the Laws of the United
States, .are in the Law to be treated as one and the same Bank
did create the entire $14000.00 in money or credit upon its own
books by bookkeeping entry. That this was the Consideration used
to support the Note dated May B, 1964 and the Mortgage of the
same date. The money and credit first came into existence when
they created it. Mr. Morgan admitted that no United States Law or
Statute existed which gave him the right to do this. A lawful con-
sideration must exist and be tendered to support the Note. See An-
heuser-Busch Brewing Co. v. Emma Mason, 44 Minn. 318, 46 N.W.
558. The Jury found there was no lawful consideration and I agree.
Only God can create something of value out of nothing.

Even if Defendant could be charged with waiver or estoppel as
a matter of Law this is no defense to the Plaintiff. The Law leaves
wrongdoers where it {inds them. See sections 50, 5] and 52 of Am
Jur 2d "Actions” on page 584 — "no action will lie to recover on a
claim based upon, or in any manner depending upon, a fraudu-
lent, illegal, or immoral transaction or contract to which Plaintiff
was a party.

Plaintiff's act of creating credit is not authorized by the Con-
stitution and Laws of the United States, is unconstitutional and
void, and is not a lawful consideration in the eyes of the Law to
support any thing or upon which any lawiul rights can be built.

Nothing in the Constitution of the United States limits the Juris-
diction of this Court, which is one of original Jurisdiction with right
of trial by Jury guaranteed. This is a Common Law Action. Min-
nesota cannct limit or impair the power of this Court to render
Complete Justice between the parties. Any provisions in the Con-
stitution and laws of Minnesota which attempt to do so is repug-
nant to the Constitution of the United States and void. No ques-
tion as to the Jurisdiction of this Court was raised by either party
at the trial. Both parties were given complete liberty to submit any

Dated December 9, 1968

{cmd all facts and law to the Jury, at least in so far as they saw
it.

No complaint was made by Plaintiff that Plaintiff did not receive
a fair trial. From the admissions made by Mr. Morgan the path of
duty was made direct and clear for the Jury. Their Verdict could
not reasonably have been otherwise. Justice was rendered com-
pletely and without denial, promptly and without delay, freely and
without purchase, conformable to the laws in this Court on Decem-

ber 7, 1968. BY THE COURT
December 9, 1968 MARTIN V. MAHONEY
Justice of the Peace
Credit River Township
Scott County, Minnesota
Note: It has never been doubted that a Note given on a Consid-
eration which is prohibited by law is void. It has been determined,
independent of Acts of Congress, that sailing under the license
of an enemy is illegal. The emission of Bills of Credit upon the
books of these private Corporations for the purposes of private
gain is not warranted by the Constitution of the United States and
is unlawful. See Craig v. Mo. 4 Peters Reports 912. This Court cem
tread only that path which is marked out by duty. M.V.M.

FORWARD: The above Judgment was entered by the Court on December 9,;968.
The issue there was simple- Nothing in the law gave the Banks the right
to create money upon their books. The Bank filed a Notice of Appeal .
within 10 days. The Appeals statutes must be strictly followed, otherwise,
the District Court does not acguire Jurisdiction upon Appeal. To effect
the Appeal the Bank had to deposit $2.00 with the Clerk within 10 days
for payment to the Justice of the Peace when he made his return to the
District Court. The Bank deposited tao $1.00 Federal Reserve Notes.

The Justice refused the Notes and refused to allow the Appeal upon the

arounds that the Notes were unlawful and void for any purpose. The Decision
is addressed to the legality of these Notes and the Federal Reserve System.
The Cases of Edwards v. Kearnzey and Craig vs. Missouri set out in the
decision should be studied very carefully as they bear upon the inviolability
of Contracts. This is the Crux of the whole issue. Jerome Daly
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28 East Minnesota Strest

Savage, Minn. 55375
December 27, 1968

Mr. Patrick Foley

United States Attorney for Minnesota
United States Court House Bldg.
Minneapolis, Minnesota

Sir: Re: First National Bank of Montgomery
vVs.
Jerome Daly

As you are on my mailing list, at your request, attached
kindly find 2 copies of a decision rendered at Credit River Twp.
Justice of the Peace Court on December 9, 1968 by Justice Martin
V. Mahoney, who by occupation is a dirt farmer and a carpenter
and who is not dependent upon the fraudulent Federal Reserve Mob
for his sustenance; thus he was able to view the whole fraud, which
is Global in scope, with a mind in the settled calmness of impartiality,
disinterestedness, and fairness, in keeping with his oath and with
a completely friendly feeling toward the Constitution of the United
States of America.

In truth and in fact the Justice of the Peace Court is the
highest Court in the land as it is the closest to the People. Every
Judge who is dependent upon this fraudulent Federal Reserve, National
and State Banking System for his sole support is disqualified because
of self interest and has no jurisdiction to sit in review of this
Judgment. If any Appellate Court, including the Supreme Court of the
United States, in the review of this Judgment, perpetrates a fraud
upon the People by defying the Constitutional Law of the United States
Mahoney has resolved that he will convene another Jury in Credit
River Township to try the issue of the Fraud on the part of any State
or Federal Judge, and in an action on my part to recover the possession
if the Jury decides in my favor, the Constable and the Citizens Militia
of Credit River Township will, pursuant to the law, deliver me back
into possession. So you see this Justice of the Peace can keep the
peace in Scott County, Minnesota, not with the help of these State
and Federal Judges who have fled reality, but in spite of them. Thus
Thomas Jefferson's prophesy with reference to Chattel Slavery once
again rings true; "God's Justice will not sleep forever.".

One wonders sometimes what the United States, and its leaders,
including the Shylock usury element, did to bring on a Pearl Harbor
attack on December 7, 1941 with such suddenness and devestation. It
could be the Judgment of a Just God giving vent to a stored wrath
in retaliation to the money changers. It is ironic in deed that the
Jury should return its verdict on the same day 27 years later and the
National and International Banking and 0il Mob shudder in their back
rooms where they have cornered the money of the World and where they




sit pulling the strings; fostering, conniving and perpetrating War
with profit to themselves paid for by the blood, sweat, tears and
toil of the farmer, the mechanic, the laborer and the humbler members
of society; and well they might tremble, for, as they listen they

can hear, with ever increasing distinctness, the sound of the waves
at low tide as they wash across the lonely decks of the U.S.S.
Arizona with over 2,500 men entombed in her hold, with oil still
seeping therefrom to the surface.

It is better to be charitable than miserly, honest than dishonest,
direct than indirect, upright than underhanded, intelligent than
unintelligent, to have courage than be a coward, to be free than slave,
in body and in mind.

I remain,

Quite Independently Yours,

erome Daly 55

Give my best wishes for a New Year to the Boys in the Back Room.

J.D.
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STATE OF MINNESOTA
COUNTY OF SCOTT

IN JUSTICE COURT
TOWNSHIP OF CREDIT
RIVER

JUSTICE:

MARTIN V. MAHONEY

First National Bank of Montgomery,
Plaintiff,

-VS-— FINDINGS OF FACT

CONCLUSIONS OF LAW

AND JUDGMENT
Defendant.

Jerome Daly,

The above-entitled action came on
before the Court on January 22, 1969 at
7:00 P.M., pursuant to Motion and
Notice of Motion and Order to Show
Cause, as follows:

To: Plaintiff above named and to its
Attorney Theodore R. Melby

Sirs:

You will please take notice that the
Defendant, Jerome Daly, will move the
above named Court at the Credit River
Township Village Hall, Scott County,
Minnesota before Justice Martin V.
Mahoney at 7:00 P.M. on Wednesday,
January 22, 1969 to make Findings of
Fact, Conclusions of Law and Order and
Judgment refusing to allow Appeal on the
grounds that the two One Dollar Federal
Reserve Notes are unlawful and void and
are not a deposit of Two Dollars in
lawful money of the United States to

perfect the Appeal, and to make the Court's

refusal to allow appeal absolute.

/s/ Jerome Daly

Jerome Daly

Attorney for himself

28 East Minnesota Street
Savage, Minnesota

2

ORDER

On application of Defendant Jerome
Daly, it appearing that an exigency ex-
ists because this Court is Ordered to
show cause at Glencoe, Minnesota on
January 24, 1969 why this Court should
not allow the Appeal herein, therefore,

IT IS HEREBY ORDERED that Plaintiff
appear before this Court on January 22,
1969 at 7:00 P.M. at the Credit River
Town Hall, Scott County, Minnesota, and
Show Cause why this Court should not, at
a hearing to be held at the time when
both sides will be given the opportun-
ity to present evidence, grant the Mo-
tion and relief requested by Defendant,
Jerome Daly, and why this Court's Notice
of Refusal to Allow Appeal herein should
not be made absolute.

Service of the above Order shall be
made upon Defendant, its Attorney or
Agents.

BY THE COURT

/s/ Martin V. Mahoney

MARTIN V. MAHONEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP

January 20, 1969

An action for the recovery of the
possession of Real Property was brought
before this Court for trial on December
7, 1968 at 10:00 A.M., by Jury. The
decision of this Court was as follows:

JUDGMENT AND DECREE

The above entitled action came on
before the Court and a Jury of 12 on




December 7, 1969 at 10:00 A.M. Plain-
tiff appeared by its President Lawrence
V. Morgan and was represented by its
Counsel Theodore R. Melby. Defendant
apoeared on his own behalf.

A Jury of Talesmen were called, im-
paneled and sworn to try the issues in
this Case. Lawrence V. Morgan was the
only witness called for Plaintiff and
Defendant testified as the only witness
in his own behalf. .

Plaintiff brought this as a Common
Law action for the recovery of the pos-
session of Lot 19, Fairview Beach,
Scott County, Minn. Plaintiff claimed
title to the Real Property in question
by foreclosure of a Note and Mortgage
Deed dated May 8, 1964 which Plaintiff
claimed was in default at the time fore-
closure proceedings were started.

Defendant appeared and answered that
the Plaintiff created the money and cre-
dit upon its own books by bookkeeping
entry as the consideration for the Note
and Mortgage of May 8, 1964 and alleged
that the Sheriff's Sale passed no title
to Plaintiff.

The issues tried to the Jury were
whether there was a lawful considera-
tion and whether Defendant had waived
his rights to complain about the con-
sideration having paid on the Note for
almost 3 years.

Mr. Morgan admitted that all of the
money or credit which was used as a
consideration was created upon their
books, that this was standard banking
practice exercised by their bank in
combination with the Federal Reserve

Bank of Minneapolis, another private
bank, further that he knew of no United
States Statute or Law that gave the
Plaintiff the authority to do this.

plaintiff's act of creating credit is
not authorized bv the Constitution and
Laws of the United States, is unconsti-
tutional and void, and is not a lawful
consideration in the eyes of the Law to
support any thing or upon which any
lawful rights can be built.

Nothing in the Constitution of the
United States limits the Jurisdiction
of this Court, which is one of original
Jurisdiction with right of trial by Jury
guaranteed. This is a Common Law Action.
Minnesota cannot limit or impair the
power of this Court to render Complete
Justice between the parties. Any pro-
visions in the Constitution and laws
of Minnesota which attempt to do so
are repugnant to the Constitution of the
United States and are void. No gques<
tion as to the Jurisdiction of this
Court was raised by either party at the
trial. Both parties were given complete
liberty to submit any and all facts and
law to the Jury, at least in so far as
they saw fit.

plaintiff further claimed that Defend-~
ant by using the ledger book created
credit and by paying on the Note and
Mortgage waived any right to complain
about the Consideration and that De-
fendant was estopped for doing so.

At 12:15 on December 7, 19§8 the
Jury returned a unanimous verdict
for the Defendant.




Now therefore, by virtue of the
authority vested in me pursuant to the
Declaration of Independence,and the
Northwest Ordinance of 1787, the
Constitution of the United States and
the Constitution and laws of the State
of Minnesota not inconsistent therewith:

IT IS HEREBY ORDERED, ADJUDGED AND
DECREED:

1. That Plaintiff is not entitled to
recover the possession of Lot 19, Fair-
view Beach, Scott County, Minnesota
according to the Plat thereof on file
in the Register of Deeds office.

2. That because of failure of a law-
ful consideration the Note and Mort- -
gage dated May 8, 1964 are null and void.

3. That the Sheriff's sale of the above
described premises held on June 26, 1967
is null and void, of no effect.

4. That Plaintiff has no right, Fitle
or interest in said premises or lien
thereon, as is above described.

5. That any provision in the Minnesota
Constitution and any Minnesota Statute
limiting the Jurisdiction of this

Court is repugnant to the Constitution
of the United States and to the Bill of
Rights of the Minnesota Constitution and
is null and void and that this Court

has Jurisdiction to render complete
Justice in this Cause.

6. That Defendant is awarded costs in
the sum of $75.00 and execution is here-
by issued therefor.

7. A 10 day stay is cgranted.

8. The following memorandum and any
surplemental memorandum made and filed
by this Court in suprort of this Judg-
ment is hereby made a part hereof by
reference.

BY THE COURT

/s/ Martin V. Mahonev

MARTIN V. MAHONEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA

Dated December 9, 1968

MFEMORANDUM

The issues in this case were simple.

There was no material dispute on the
facts for the Jury to resolve.

Plaintiff admitted that it, in com-
bination with the Federal Reserve Bank
of Minneapolis, which are for all
practical purposes, because of their
interlocking activity ana practices,
and both being Banking Institutions
Incorporated under the Laws of the
United States, are in the Law to be
treated as one and the same Bank, did
Ccreate the entire $14,000.00 in monev
or credit uoon its own books by book-
keeping entry. That this was the Con-=
sideration used to support the Note
dated Mav 8, 1964 and the Mortgage
of the same date. The roney and credit
first came into existance when they
created it. Mr. Morcan admitted that
no United States Law or Statute existed
which gave him the right to do this.

A lawful consideration must exist and
be tendered to sunport the Note. See




Anheuser-Busch Brewing Co. v. Emma
Mason, 44 Minn. 318, 46 N.W. 558. The
Jury found there was no lawful consid-
eration and I agr&e. Only CGod can
create something of value out of nothing.

. Even if Defendant could be charged
with waiver or estoppel as a matter of
Law this is no defense to the Plaintiff.
The Law leaves wrongdoers where it finds
them. See sections 50, 51 and 52 of Am
Jur 2d "Actions" on pace 584 - " no
action will lie to recover on a claim
based upon, or in any manner depending
upon, a fraudulent, illegal, or immoral
transaction or contract to which Plain-
tiff was a party."

No complaint was made by Plaintiff
that Plaintiff did not receive a fair
trial. From the admissions made by
Mr. Morgan the path of duty was made
direct and clear for the Jury. Their
Verdict could not reasonably have been
otherwise. Justice was rendered com-
pletely and without denial, promptly
and without delay, freely and without
purchase, conformable to the laws in
this Court on December 7, 1968.

BY THE COURT

/s/ Martin V. Mahoney
MARTIN V. MAHONEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA

December 9, 1968

Note: It has never been doubted that
a Note given on a Consideration which
is prohibited by law is void. It has
heen determined, independent of Acts
of Congress, that sailing under the

license of an enemy 1S illegal. The
ermission of Bills of credit upon the
books of these private Corporations,
for the purposes of private gain is

not warranted by the Constitution of
the United States and is unlawful. ©See
Craig v. Mo. 4 Peters Reports 912.

This Court can tread onlv that path
which is marked out by duty. M\V.M.

On January 6, 1969 this Court filed
a Notice of Refusal to Allow Appeal with
the Clerk of the District Court, Hugo L.
Hentges, for the County of Scott and
state of Minnesota, which 28 as follows:

NOTICE OF REFUSAL TO BLLOW APPEAL

TO: Hugo L. Hentges, Cclerk of District
court, Plaintiff, First National Bank of
Montgomery and pefendant Jerome Daly:

You will Please take Notice that thg
undersigned Justice of the Peace, Martin
v. Mahonev, herebv. pursuant to law, re-
fuses to allow the Appeal in the above
entitled action, and refuses to make an
entry of such allowance in the under-
siagned's Docket. The undersigned also
refuses to file in the office of the
clerk of the District Court in and_for
Scott County, Minnesota, a transcript
of all the entries made in my Docket,
together with all process and other
papers relatina to the action and filed
with me as Justice of the Peace.

The undersianed concludes and de-
termines that M.S.A. 532.38 was not
complied with within 10 days after
entry of Judament in my Justice of the
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Peace Court. Subdivision 4 thereof
requires that $2.00 shall be paid
within 10 days to the Clerk of the
District Court, for the use of the
Justice before whom the cause was
tried.

Two so-called "One Dollar" Federal
Reserve Notes issued by the Federal
Reserve Bank of San Francisco L1278283C
and Federal Reserve Bank of Minneapolis
Serial No. I80410697A were deposited
with the Clerk of the District Court
to be tendered to me.

These Federal Reserve Notes are not
lawful money within the contemplation
of the Constitution of the United
States and are null and void. Fur-
ther the Notes on their face are not
redeemable in Gold or Silver Coin nor
is there a fund set aside anywhere for

the redemption of said Notes.

However, this is a determination of
a question of Law and Fact by the under-
signed pursuant to the authority vested
in me bv the Constitution of the United
States and the Constitution of the State
of Minnesota. Plaintiff is entitled to
be accorded full due process of Law be-
fore the Court in this present determin-
ation not to allow the Appeal.

If Plaintiff will file a brief on the
Law and the Facts with this Court within
10 days, or if Plaintiff will file an

application for a full and Complete hear-

ing before this Court on the determina-
tion,. a prompt hearing will be set

and if plaintiff can satisfy this Court
that said Notes are lawful money issued
in pursuance of and under the authority
of the Constitution of the United States

10

of America the undersigned will stand
ready and willino to reverse himself
in this determination.

TAKE NOTICF AND GOVERN YOURSELVES
ACCORDINGLY.

BY THE COURT

/s/ Martin V. Mahoney
MARTIN V. MAHONEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA

Dated January 6, 1969

MEMO

I am bound by oath to support the
Constitution of the United States and
laws passed pursuant thereto and the
Constitution and Laws of Minnesota
not in conflict therewith. This is
an important Case to both parties and

involves issues, apparently, not pre-
viouslv decided before. It is also
important to the public. The Clerk of
the District Court is an officer of
the Judicial Branch of the State of
Minnesota. His act is the Act of the
State. U. S. Constitution Article 1
Section 10 provides "No State Shall
make any thinag but Gold and Silver
Coin a Tender in Payment of Debts."
The teider of the two Federal Reserve
Notes runs counter to the fundamental
Law of the land, the Constitution of
the United States of America. It
apoears on the face of it that the
Notes are ineffectual for any purpose
and that I am not justified in taking
any steps toward the allowance of an
Arpeal in this case.




It is, however, the Order of this
Court that the parties are entitled to
a full hearing before this Court, and,
if reguested a full hearing will be
granted.

/s/ Martin V. Mahoney
Martin V. Mahoney
Justice of the Peace
Credit River Township
Scott County, Minnesota
January 6, 1969

Minnesota Statutes Annotated 532.38
required that the Appellant, First
National Bank of Montgomery deposit with
the Clerk of the District Court within
ten (10) days, Two ($2.00) Dollars (law-
ful money of the United States) for pay-
ment to the Justice of the Peace before
whom the cause was tried. This is one
of the conditions for the allowance of
an appeal.

Two One ($1.00) Dollar Federal Re-
serve Notes were deposited with the
Clerk of the District Court. One was
issued by the Federal Reserve Bank of
San Francisco, bearing Serial No.
L12782836 and the other on deposit was
issued by the Federal Reserve Bank of
Minneapolis bearing Serial No. I804106972
A specimen, for illustrative purposes;
is as follows:
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This Court determined that said
Notes on their face were contrary to
Article 1, Section 10 of the Constitu-
tion of the United States and also,
based upon the evidence deduced at
the hearing on December 7, 1968, the
Notes were without any lawful consid-
eration and therefore were void; how-
ever, this Court indicated it would
give the Plaintiff, First National
Bank of Montoomery, a full and complete
hearing with reference to this issue.

No hearing was requested by Plaintiff,
First National Rank. This Court was
ordered to show cause before the District
Court. The Order to Show Cuase is as
follows:

STATE OF MINNESOTA IN DISTRICT COURT
COUNTY OF SCOTT FIRST JUDICIAL DIS-
TRICT

First National Bank of
Montgomery, Minnesota,
Plaintiff,
vs ORDER TO SHOW
Jerome Daly, CAUSE
Defendant.
® * * * k * * * * * * %k * % * * * * %k *
On reading the application for an
Order attached hereto, and on Motion
and Affidavit of Theodore R. Mellby,
Attorney for Plaintiff, due showing
having been made that an exigency
exists.

IT IS ORDERED, that Martin V.
Mahoney, Justice of the Peace, Credit
River Township, County of Scott, State
of Minnesota, appear in person before
the above Court at 10:00 A. M., Friday,
January 17, 1969, at the Special Term
of Court to be held in the Court House
in the City of Shakopee, County of
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Scott, State of Minnesota, or as soon
thereafter as counsel can be heard, to
show cause why he should not file in
the office of the Clerk of District
Court, First Judicial District, County
of Scott, State of Minnesota, a trans-
script of all the entries made in his
docket, together with all process and
other papers relating to the above
identified cause of action in his pos-
session or the possession of any other
Justice of the Peace of the State of
Minnesota.

LET THIS ORDER, APPLICATION FOR
ORDER, AFFIDAVIT, all heretofore at-
tached, be served on Martin V. Mahoney
by leaving with him copies of the same
and exhibiting this original ORDER with
the signature of the Judge of District
Court hereto affixed, service to be
made forthwith.

BY THE COURT:

/s/ Harold E. Flynn
Judage of District Court

Dated at Shakopee, Minnesota
this 8th day of January, 1969

Therefore, upon Motion of Defendant
Jerome Daly, this Court ordered a hearing
before this Court on January 22, 1969 for
the purposes of making Findings of Fact

and Conclusions of Law.

Pursuant thereto, the above-entitled
action came on for hearing before this
Court on January 22, 1969 at 7:00 P. M.
The First National Bank of Montgomery
made no appearance although service of
the Motion and Order was served, upon
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Ralph Hendrickson, its Cashier, on
January 20, 1969. No continuance was
requested by Plaintiff or its Attorney.

The Defendant appeared by and on
behalf of himself.

After waiting for one hour for the
Bank or its representative to appear
the Court received the testimony of
Defendant bearing upon the issue of
the validity of the Federal Reserve
Notes.

Now, Therefore, based upon all the
files, records and proceedings herein,
and the evidence offered, this Court
makes the following Findings of Fact,
Conclusions of Law, Judoment and De-
termination with reference to the al-
lowance of an appeal:

FINDINGS OF FACT, CONCLUSIONS OF LAW,
JUDGMENT AND DETERMINATION

1. That the Federal Reserve Banking
Corporation is a United States Corpora-
tion with twelve (12) banks throughout
the United States, includinag New York,
Minneapolis and San Francisco. That
the First National Bank of Montgomery
is also a United States Corporation,
incorporated and existing under the
laws of the United States and is a
member of the Federal Reserve System,
and more specificallyv, of the Federal
Reserve Bank of Minneapolis.

2. That becuase of the interlocking
ocontrel activities, transactions and
practices, the Federal Reserve Banks
and the National Banks are for all
practical purposes, in the law, one
and the same bank.

3. As is evidenced from the book "The
Federal Reserve Svstem; Its Purposes
and Functions", vages 74 to 78 and

177 and 180, put out bv the Board of
Governors of the Federal Reserve
System, Washincton, D. C., 1963, and
from other evidence adduced herein,
the said Federal Reserve Banks and
National Banks create money and credit
uoon their books and exercise the
ultimate prerocative of expanding

and reducing the supplyv of money or
credit in the United States. The
actual pages of the Federal Reserve
Manual are reproduced herein on pages
38 to 46 . See especially page

75 of the Manual.

This creation of money or credit upon
the Books of the Banks constitutes the
creation of fiat money by bookkeeping

entry.

Ninety vercent or more of the credit
never leaves the books of the Banks so
theyneed produce no specie as backing.

Wwhen the Federal Reserve Banks and
National Banks accuire United States
Bonds and Securities, State Bonds and
Securities, State Subdivision Bonds and
Securities, mortgages on private Real
property and mortgaces on private per-
sonal property, the said banks create
the money and credit upon their books by
bookkeepina entry. The first time that
the monev comes into existance is when
they create it on their bank books by
bookeeping entry. The banks create it
out of nothing. No substantial fund of
cold or silver is back of it, or any

fund at all.




The mechanics followed in the ac-
quisition of United States Bonds are
as follows: The Federal Reserve Bank
places its name on a United States Bond
and goes to its banking books and cre-
dits the United States Government for
an equal amount of the face value of
the bonds. The money or credit first
comes into existance when they create
it on the books of the bank. National
Banks do the same except they must have
One ($1.00) Dollar in Credit on hand for
every Four ($4.00) Dollars they create.

The Federal Reserve Bank of Minneapo-
lis obtains Federal Reserve Notes in de-
nominations of One ($1.00) Dollar, Five,
Ten, Twenty, Fifty, One Hundred, Five
Hundred, One Thousand, Ten Thousand, and
One Hundred Thousand Dollars for the
cost of the printing of each note, which
is less than one cent. The Federal Re-
serve Bank must deposit with the
Treasurer of the United States a like
amount of Bonds for the Notes it receives
The Bonds are without lawful considera-
tion, as the Federal Reserve Bank created
the money and credit upon their books by
which they acquired the Bond. With their
bookkeeping created credit, National
Banks obtain these notes from the Federal
Reserve Banks.

The net effect of the entire trans-
action is that the Federal Reserve Bank
and the National Banks obtain Federal
Reserve Notes comparable to the ones
they placed on file with the Clerk of
District Court, and a specimen of which
is above, for the cost of printing only.
Title 31 U.S.C., Section 462 attempts
to make Federal Reserve Notes a legal
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tender for all debts, public and pri-
vate. See page 72. From 1913
down to date, the rederal Reserve Banks
and the National Banks are privately
owned. As of March 18,1968, all gold back-
ing is removed from the said Federal
Reserve Notes. No gold or silver backs
up these notes.

The Federal Reserve Notes in question
in this case are unlawful and void upon
the following grounds:

A. Said Notes are fiat money, not
redeemable in gold or silver coin upon

‘their face, not backed by gold or sil-

ver, and the notes are in want of some
real or substantial fund being provided
for their payment in redemotion. There
is no mode provided for enforcing the
payment of the same. There is no mode
ovrovided for the enforcement of the pay-
ment of the Notes in anything of value.

B. The Notes are obviously not gold
or silver coin.

C. The sole consideration paid for
the One Dollar Federal Reserve Notes
is in the neighborhood of nine-tenths
of one cent, and therefore, there is no
lawful consideration behind said Notes.

D. That said Federal Reserve Notes
do not conform to Title 12, United States
Code, Sections 411 and 418. Title 31
USC, Section 462, insofar as it attempts
to make Federal Reserve Notes and cir-
culating Notes of Federal Reserve Banks
and National Banking Associations a
legal tender for all debts, public and
private, it is unconstitutional and
void, being contrary to Article 1,
Section 10, of the Constitution of the




United States, which prohibits any
State from making anything but gold and
silver coin a tender, or impairing the
obligation of contracts.

Now, therefore, by virtue of
the authoritv vested in me rur-

suant to the Declaration of Inderendence

the Northwest Ordinance of 1787,

the Constitution of the United States
of America and the Constitution of
the State of Minnesota;

Tt is herebyv DETERMINED, ORDFRED
AND ADJUDGED, that the Appeals Statutes
of the State of Minnesota for Civil
Arneals from this Court to the
District Court is not complied with
within 10 days after entry of
Judgment. Therefore the Appeal is
not allowed by this Court and my docket
sc shows.

BY THE COURT

.. 7ZZ?£_ T

L

MARTIN V. MAHONEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA

Dated: &4@4«? 5; /749

MEMORANDUM

66. THE DECLARATION OF INDEPENDENCE
July 4, 1776
(F. N. Thorpe, ed. Federal and State Constitutions, Vol. 1, p. 3 fi. The text is
taken from the version in the Revised Statutes of the United States, 1878 ed., and has
been collated with the facsimile of the original as printed in the original Journal of

the old Congress.)

On June 7, 1776, Richard Henry Lee of Virginia
introduced three resolutions one of which stated
that the “colonies are, and of right ought to be,
free and independent States.” On the 10th a
committee was appointed to prepare a declara-
tion of independence; the committee consisted
of Jefierson, John Adams, Franklin, Sherman
and R. R. Livingston. Thic committee brouzht
in its craft on the (Sth of June, wrd on the Znd
of July a resolution declaring independence was
adopted. July 4 the Declaration of Independence
was agreed to, engrossed, signed by HHincock,
and sent to the legislatures of the States. The
engrossed copy of the Declaration was signed
by all but one signer on August 2. On the
Declaration, see C. L. Becker, The Declaration
of Independence, esp. ch. v with its analysis of
Jefferson’s draft; H. Friedenwald, The Declara-
tion of Independence; J. H. Hazelton, Declara-
tion of Independence; J. Sanderson, Lives of
the Signers to the Declaration; R. Frothingham,
Rise of the Republic, ch. xi.; C. H. Van Tyne,
The War of Independence, American Phase.

In Congress, July 4, 17176,

Tue uUNANIMOUS DECLARATION OF THE
THIRTEEN UNITED STATES OF AMERICA,

When in_the Course of hu vents, it
beconies necessary for one pcopic to dissolve

_equal station to which the Laws of Nature
and of Nature's God entitle them, a decent
respect to the opinions of mankind requires
that they should declare the causes which

impel them to the separation.

We hold these truths to be self-evident,
that all men are created equal, that they are
enduwed by their Creator with certain un-
alicnable Rights, that among these are Life,
Liberty and the pursuit of Happiness. That
to secure these rights, Governments are in-
stituted among Men, deriving their just pow-
ers from the consent of the governed, That
whenever any Form of Government becomes
gdestructive of these ends, it is the Right of
the People to alter or to abolish it, and to
jnstitute new Government, laving its founda-

tion on such principles and organizing its

powers in such form, as to them shall seem

most likely to effect their Safety and Happi-
_ness. Prudence, indeed, will dictate that
Governments long established should not be

changed for light and transient causes; and

_accordingly all expericnce hath shown, that

mankind are _more _disposed to sufter, while

evils are sufferable, than to right themselves

by abolishine the forms to which they are ac-
customed. But when a long train of abuses

the political bands_which have connccted

and usurpations, pursuing invariably the same

hem with another, and to assume among

Object evinces a design to reduce them un-

the Towers of the earth, the separatc and

‘acr absolute Despotism, it is their right, i{

The applicable parts of the Declaration
of Independence and the U.S.Constitution
are as follows:
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Tue DECLARATION

s their duty, to throw off such Government,
and to provide new Guards for their future

sccurity.—such has been the patient suffer-
ance of these Colonies; and such is now the
necessity which constrains them to alter their
former Systems of Government. The history
of the present King of Great Britain is a his-
tory of repeated injuries and usurpations, all
having in direct object the establishment of
an absolute Tyranny over these States. To
prove this, let Facts be submitted to a can-
did world.

‘He has refused his Assent to Laws, the
most wholesome and necessary for the public
good.

He has forbidden his Governors to pass
Laws of immediate and pressing importance,
unless suspended in their operation till his
Assent should be obtained; and when so
suspended, he has utterly neglected to attend
te them,

He has refused to pass other Laws for the
accommodation of large districts of people,
unless those people would relinquish the
right of Representation in the Legislature, &
right inestimable to them and formidable to
tyrants only.

He has called together legislative bodies
at places unusual, uncomfortable, and dis-
tant from the depository of their Public Rec-
ords, for the sole purpose of fatiguing them
into compliance with his measures.

He has dissolved Representative Houses
repeatedly, for opposing with manly firm-
ness his invasions on the rights of the peo-
ple.

He has refused for a long time, after such
dissolutions, to cause others to be elected;
whereby the Legislative Powers, incapable
of Annihilation, have returned to the People
at large for their exercise; the State remain-
ing in the mean time exposed to all the dan-
gers of invasion from without, and convul-
sions within.

He has endeavoured to prevent the popu-
lation of these States; for that purpose. ob-
structing the Laws of Naturalization of For-
eizners; refusing to pass others to encourage
their migration hither, and raising the con-
ditions of new Appropriations of Lands.

He has obstructed the Administration of
Justice, by refusing his Assent to Laws for
establishing Judiciary Powers.

He has made Judges dependent on his
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Will alone, for the tenure of their offices, and
the amount and payment of their salaries.

He has erected a multitude of New Offices,
and sent hither swarms of Officers to harass
our People, and eat out their substance.

He has kept among us, in times of peace,
Standing Armies without the Consent of our
legislature.

He has afiected to render the Military in-
dependent of and superior to the Civil
Power.

He has combined with others to subject

us to a junsdiction foreign to our constilu-

tion, and unacknowledged by our laws; giving
Egs Assent to their acts of pretended legisla-

100 ;
s_f('ar quartering large bodies of armed
troops among us:

For protecting them, by a mock Trial,
from Punishment for any Murders which
they should commit on the Inhabitants of
these States:

For cutting off our Trade with all parts of
the world:

For imposing taxes on us without our
Consent :

For depriving us in many cases, of the
benefits of Trial by Jury:

For transporting us beyond Scas to be
tried for pretended offences:

For abolishing the free System of English
Laws in a neighbouring Province, establish-
ing therein an Arbitrary government, and en-
larging its Boundaries so as to render it at
once an example and fit instrument for in-
troducing the same absolute rule into these
Colonies:

For taking away our Charters, abolishing
our most valuable Laws, and altering funda-
mentally the Forms of our Governments:

For suspending our own Legislature, and
declaring themselves invested with Power to
legislate for us in all cases whatsoever.

He has abdicated Government here, by
declaring us out of his Protection and wag-
ing War against us.

He has plundered our seas, ravaged our
Coasts, burnt our towns, and destroyed the
lives of our people.

He is at this time transporting large armies
of forcign mercenaries to compleat the
works of death, desolation and tyranny, al-
recady begun with circumstances of Cruelty
& perfidy scarcely paralleled in the most
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barbarous ages, and totally unworthy the
Head of a civilized nation.

He has constrained our fellow Citizens
taken Captive on the high Secas to bear Arms
against their Country, to become the exe-
cutioners of their fricnds and Brethren, or
to fall themselves by their Hands.

He has excited domestic insurrections
amongst us, and has endeavoured to bring
on the inhabitants of our frontiers, the
merciless Indian Savages, whose known rule
of warfare, is an undistinguished destruction
af all ages, sexes and conditions.

“In every stage of these Oppressions We
Vi

itioned for Redress he most
bumble terms: Our repeatcd Petitions have
been answered onl 5] Tepeated Injury. A
Prince, whose character is ‘Eus marked by
every act which may define a Tyrant, is
unfit to be the ruler of a free People. «
" Nor have We been wanting in attention to
our Brittish brethren. We have warned them
from time to time of attempts by their legis-
lature to extend an unwarrantable jurisdic-
tion over us. We have reminded them of the
circumstances of our emigration and settle-
ment here. We have appealed to their native
justice and magnanimity, and we have con-
jured them by the ties of our common
kindred to disavow these usurpations, which,
would inevitably interrupt our connections

THE
CONSTITUTION
OF THE
UNITED STATES
OF
AMERICA

w

DocuMENTS OF AMERICAN HisTtoOoRY

and correspondence. They too have been
deaf to the voice of justice and of consan-
guinity. We must, therefore, acquiesce in the
necessity, which denounces our Separation,
and hold them, as we hold the rest of man-
kind, Encmies in War, in Peace Friends.
\¥e, therefore, the Representatives of the
united States of America, in General Con-

ess, Assembled, appealing to the Supreme
mm_nm

intentions, do, in the Name, and by Au-
thority of the good People of these Colo-
nies, solemnl ublish and declare, That
gﬁesve United Colonies are, and of Right

ought to be Free and Independent States;

that they are Absolved from all Allegiance
to the British Crown, and that all political

onnection between them and the State of
solved; and that as Free and Independent
States, they have full Power to levy War,
conclude Peace, contract Alliances, establish
Commerce, and to do all other Acts and
Things which Indcpendent States may of
right do. And for the support of this Dec-
laration, with a firm reliance on the Protec-
tion of Divine Providence, we mutually
pledge to each other our Lives, our Fortunes
and our sacred Honor.
JOHN HANCOCK.

WE,

THE PEOPLE OF THE UNITED STATES,

IN ORDER TO

FORM A MORE PERFECT UNION,

ESTABLISH JUSTICE,

INSURE DOMESTIC TRANQUILLITY,

PROVIDE FOR
THE COMMON DEFENCE,

PROMOTE THE GENERAL WELFARE,

AND SECURE
THE BLESSINGS OF LIBERTY
TO OURSELVES
AND OUR POSTERITY,

DO ORDAIN AND ESTABLISH THIS

CONSTITUTION

FOR THE UNITED STATES OF

AMERICA.




ARTICLE 1

SecTioN 1

All legislative Powers hercin granted shall be vested in a Congress of

the United States, which shall consist of a Senate and a House of
Representatives.
SecTiow 8

The The Congress shall have Power To lay and collect Taxes, Duties, Im-
posts and Excises, to nay the Debrs and provide for the common
Defence and general Weltare of the United States; but all Dutics,
Imposts and Excises shall be uniform thmuz"&aut thc United States;

To borrow Money on the credit of the United St ates:

To regulate Commerce with fc-rc:gu Nations, and amos 1g the several
States, and with the Indian Tribes;

To cstablish an uniform Rule of Nawralization, and uniform Laws
on the subject of Bankruptcies throughout the United States;

To 0 coin Money, regulate the Value thereof, and of foreign Coin, and
“hx the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities md
“current Coin of the United States;

To cstablish Post Offices and post Roads;

To promote the Progress of Science and uscful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their-

respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high
Scas, and Offences against the Law of Nations:

To declare War, grant Letters of Marque and Reprisal, and make
Rules concerning Captures on Land and Water;

Fo raise and support Armics, but no Appropriation of Money to that
Use shall be for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and
naval Forces;

To provide for calling forth the Militia to execute the Laws of the
Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining the Militia, and
for governing such Part of them as may be employed in the Service
of the United States, reserving to the States respectively, the Ap-
pointment of the Officers, and the Authority of training the Militia
according to the discipline prescribed by Congress;
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To exercise exclusive Legislation in all Cases whatsoever, over such
District (not exceeding ten Miles square) as may, by Cession of
particular States, and the Acceptance of Congress, become the Seat
of the Government of the United States, and to exercise like Author-
ity over all Places purchased by the Consent of the Legislature of the
State in which the Same shall be, for the Erection of Forts, Maga-
zines, Arsenals, dock-Yards, and other needful Buildings; — And

To make all Laws which shall be necessary and proper for carrying

ki
into Execution the forcgo: ng. Powcrs, and all other Powers vested

by this Constitution in the Government of the United Smcg or in
any [ Department or Officer thereof.
Szcnon 10
No State shall enter into any Treaty, Alliance, or Confederation;
grant Letters of Marque and Reprisal; ¢gin Money; emit Bills of
Credit; make anv Thing but gold and silver Coin a Tcnag_ig.
pa!t_llc—m of Diehts; pass any Bill of Auainder, ex post facto Law, or
Law mmw_ﬂwm or grant eay Tule of
Nobility. o _
ARTICLE III
SkctioN 1
The judicial Power of the United States, shall be vested in one su-
preme Court, and in such inferior Courts as the Congress may from
timc to time ordain and establish. The Judges, both of the supreme
and inferior Courts, shall hold their Offices during good Behaviour,
and shall, at stated Times, reccive for their Services, a Compensa-

tion, which shall not be diminished during their Continuance in
Offce.

SkcTiON 2

The judicial Power shall extend to all Cases, in Law and Equity, aris-
ing under this Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their Authority; —
toall Cases affecting Ambassadors, other public Ministers and Con-
suls; — to all Cases of admiralty and maritime Jurisdiction; —to
Controversies to which the United States shall be a Party; —to
Controversies betwcen two or more States; — between a State and
Citizens of another State; — between Citizens of different States,
— between Citizens of the same State claiming Lands under Grants
of different States, and between a State, or the Citizens thereof, and
foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Con-
suls, and those in which a State shall be Party, the supreme Court
shall have original Jurisdiction. In all the other Cases before men-
tioncd, the supreme Court shall have appellate Jurisdiction, both as
to Law and Fact, with such Exceptions, and under such Regula-
tions as the Congress shall make.




ARTICLE VI

All Debts contracted and Engagements entered into, before the Adop-
tion of this Constitution, shall be as valid against the United States
under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall
be made, under the Authority of the United States, shall be the
su rc(;mi-l Law of the Land; and the Judges in every State shall

und thereby, any Thing in the Constitution or Laws of any State
to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Mem-
bers of the several State Legislatures, and all executive and judicial
Offcers, both of the United States and of the several States, shall be
bound by Oath or Affirmation, to support this Constitution; but no
religious Test shall ever be required as a Qualification to any Office
or public Trust under the United States.

AMENDMENTS
ARTICLE 1
[YHE FIRST TEN ARTICLES PROPOSED 25 SEPTEMBER 1789; DECLARED IN
FORCE 15 DECEMBER 1791 ]

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of grievances.
= “ARTICLE V '

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, ex-
cept in cases arising in the land or naval forces, or in the Militia,
when in actual service in time of War or public danger; nor shall
any person be subject for the same offence to be twice put in jeop-
ardy of life or limb: nor shall be compelled in any Criminal Casc
to be a witness against himself, nor be depri ife, li

ithout due process of law; nor shall private property be
taken for public use, without just compensation.
ARTICLE VII

In suits at common law, where the value in controversy shall exceed
tweaty dollars, the right of trial by jury shall be pr!:scrvcd, and no
fact tried by a jury shall be otherwise re-examined in any Court of
the United States, than according to the rules of the common law.

ARTICLE IX

The enumeration in the Constitution, of certain rights, shall not be

construed to deny or disparage others retained by the people.

ARTICLE X
The powers not delegated to the United States by the Constitution,
por prohibited by it to the States, are reserved to the States respec-
tively, or to the people.

ARTICLE XIII
[PrOPOSED 1 FEBRUARY 1865; DECLARED RATIFIED 18 pecemeex 1865]

Secrion 1 .

Neither slavery nor involuntary servitude, except as a punishment ff)r
crime whereof the party shall have been duly convicted, shal‘l exist
within the United States, or any place subject to their jurisdiction.

SectioN 2

Congress shall have power to enforce this article by appropriate leg-

islation.
ARTICLE XIV
[proPOSED 16 JUNE 1866; DECLARED RATIFIED 28 yury 1868]

SectioN 1
All persons born or naturalized in the United States, and subject to/]/
the jurisdiction thereof, are citizens of the United States and of the
State whercin they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty,

or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

The division and separation of the three
great powers of government, the Executive,
the Legislative and the Judicial, and the
principle that these powers should be for-
ever kept separate and distinct is of vital
importance to the maintenance and establish-
ment of a free government, without which
this Republic cannot possibly survive.

The particular wording of the Declaration
of Independence which set up an absolute
cut off with the British form of Govern-
ment is contained in the first two para-
graphs thereof.

Thereafter the Constitution was ordain-
ed and established as a law for the gover-
nment by the People of the United States.

All legislative powers granted are
vested in the Congress of the United States
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consisting of a House of Representatives
and a Senate elected as representatives of
all the people.

"Judicial Power" is défined in Blacks'
Law Dictionary as the authority vested by
Courts and Judges, as distinguished from
the Executive and Legislative power.

"Cases and Controversies" is defined in
?lacks' Law Dictionary - "This term as used
in the Constitution of the United States
embraces claims or contentions of litigants
brought before the Court for adjudication
by regular proceedings for the protection
or enforcement of rights, or the prevention,
redress, or punishment of wrongs; and when-
ever the claim or contention of a party
Fakes such a form that the Judicial Power
is capable of acting upon it, it has be-
come a case or controversy. See Interstate
Commerce Commission vs. Brimson, 154 U.S.
447, 14 Sup. Crt. 1125, 38 Law Ed. 1047;

Smith vs. Adams 130 U.S. 1679 Supreme Court
566 32 L Ed. 895.

Under our form of governemnt every Amer-
ican, individually or by representation is
the high and supreme sovereign authority.
The authority of each of the three depart-
ments of government is defined and estab-
lished.

It is entirely fitting and proper to
observe that in all instances between the
states and the United States, and the people,
there is no such thing as the idea of a
compact between the people on one side and
the government on the other. The compact
is that of the people with each other to
produce and constitute a government.

To suppose that any government can be a
party to a compact with the whole people,
is supposing it to have an existance before
it can have a right to exist.
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The only instance in which a compact can
take place between the people and those who
exercise the government, is that the people
shall pay them, while they choose to employ
them.

A Constitution is the property of the
nation and more specifically of the indivi-
dual, and not those who exercise the govern-
ment. All the Constitutions of America are
declared to be established in the authority
of the people.

The authority of the Constitution is
grounded upon the absolute, God-given free
agency of each individual, and this is the
basis of all powers granted, reserved or
withheld in the authorization of every word,
phrase, clause or paragraph of the Consti-
tution. Any attempt by Congress, the
President or the Courts to limit, change or
enlarge even the most claimed insignificant
provision is therefore ultra vires and void
ab initie.

When considering the United States Con-
stitution, one must absolutely and completely
clear his mind of all British, monarchial,
papal, clergical, continental, financial,
or other alien influences or conceptions of
government, the rights of the individual and
what is Constitutional.

our Constitution stands absolute and
alone.

It must be read in the light of all en-
gagements entered into before its adoption
including the Declaration of Independence
and the Declaration of Resolves of the First
Continental Congress and the privileges and
immunities secured by Common Law, confirmed
by Magna Charta and other English Charters,
excepting therefrom all clerical, papal
and monarchial nonsense.
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No one.applying the anstitut@on to State shall make anvthing but gold and
any situation has any business, right or duty silver coin a legal tender in payment of
to look in any direction for sovereignty but debts.

toward the people. Any attempt or inclina-
tion to do so is a violation of one's oath
and continuing duty to uphold, maintain and
support the Constitution of the United
States of America.

See Waring vs. The Mayor of Savannah,
60 Georgia, Page 93, where it is quoted as
follows:

"In this State, as well as in all re-
publics, it is not the Legislature, how-
ever transcendent its powers, who are su-
preme-- but the people--and to suppose
that they may violate the fundamental law,
is, as has been most eloquently expressed.
"to affirm that the deputy is greater than
his principal; that the servant is above
his master; that the representatives of the
people are superior to the people them-
selves; that men acting by virtue of dele-
gated power may do, not only what their
powers do not authorize, but what they for-
bid." The law is made by the Legislature,
but applied by the Courts.

See generally Mr. Justice Story's com-
mentories on the Constitution found in
Story on the Constitution, Vol. 1, Section
198 through 280 on the History of the
Revolution and the Confederation, origin
of the Confederation, analysis of the
Articles of the Confederation and the De-
cline and Fall of the Confederation includ-
ing the reasons for it, which in chief was
a debasement of our money and currency by
the banks, similar to what is taking place

in the United States today.

For authority to support the pFopositibﬁ
that an Act of Congress in violation of the

Constitution confers no rights or privileges

see 16 Am Jur 2d "Constitutional Lawf
Sections 177 thru 179 contained herein on

pages 49 to 52 _
Article i, Section 11U ot the United

States Constitution provides that no

The act of the Clerk of the District
Court is the act of the State. The
Clerk of the District Court is the agent
of the Judicial Branch of the Government
of the State of Minnesota. See Briscoe
et al vs. The Bank of the Commonwealth
of Kentucky 11 Peters Reports at Page
319, "A State can act only through its
agents; and it would be absurd to say
that any act was not done by a State
which was done by its authorized agents"

For the Justice Fees the bank de-
posited with the Clerk of District Court
the two Federal Reserve Notes. The
Clerk tendered the Notes to me. M
sworn duty compelled me to refuse the
tepder. This is contrary to the Con-
stitution of the United States. The
States have no power to make bank notes
a legal tender. See 36 Amer Jur on
Money, Section 13, attached hereto,
pages _51 to 54 . Only gold and
silver coin is a lawful tender.

See also 36 Amer. Jur. on Money,
Section 9, attached hereto, page 51
Bank Notes are a good tender as monev
unless specificallv objected to. ‘
Their consent and usage is based upon
thg convertability of such notes to
coin at the pleasure of the holder
upon presentation to the bank for
redemption. When the inability of a

bank to redeem its notes is openly
avowed they instantly lose their
character as money and their air-
culation as currency ceases.

. There is also no lawful con-
sideration for these notes to cir-
culate as money. The banks actually
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obtained these notes for the cost of
the printing. There is no lawful con-
sideration for said Notes.

A lawful consideration must exist
for a Notes. See 17 Amer. Jur. on
Contracts, Section 85, page
and also Sections 215, 216 and 217 of
11 Amer. Jur. 2nd on Bills and Notes,
paages 57 to 60 . As a matter
of fact, the "Notes" are not Notes at
all, as they contain no promise to pay.

The activitv of the Federal Reserve
Banks of Minneapolis, San Francisco
and the First National Bank of Mont-
gomery is contrary to public policy and
the Constitution of the United States
and constitutes an unlawful creation of
money and credit and the obtaining of
money and credit for no valuable con-
sideration. The activity of said banks
in creating money and credit is not
warranted by the Constitution of
the United States.

The Federal Reserve and National
Banks exercise an exclusive monoooly
and privilege of creating credit and
issuing their Notes at the expense of
the public, which does not receive a
fair equivalent. This scheme is obliquely
designed for the benefit of an idle monopoly
to rob, blackmail and oppress the producers
of wealth.

The Federal Reserve Act and the
National Bank Act is in ite operation
and effect contrary to the whole
letter and spirit of the Constitution
of the United States, confers an unlaw-
ful and unnecessarv power on private
parties: holds all of our fellow
citizens in dependence; is subversive

32

to the richts and liberties of the
people. It has defied the lawfully
constituted Government of the United
States. The Federal Reserve and
National Banking Acts and Sec. 462 of
Title 31, U.S.C. are not necessary and
nroper for carryina into execution the
legislative powers granted to Con-
oess or any other powers vested in the
Government of the United States; but,
on the contrary, are subversive to

the rights of the People in their
rights to life, liberty and Property.
The afore-mentioned acts of Conaress
are unconstitutional and void and I

so hold.

The meanina of the Constitutional
provision "No State Shall make anvthing
but Gold and Silver Coin a tender in
payment of debts" is direct, clear, un-
ambigious and without any qualification.
This Court is without authority to in-
terpolate any exception. My duty is
simply to execute it, as written, and
to pronounce the lecal result. From
an examination of the case of Edwards
v. Kearzev. 96 U.S. 596, herein on
pages 61 to 66 , the Federal Reserve
Notes (fiat money), which are attempted
to be made a legal tender, are exactly
what the authors of the Constitution of
the United States intended to prohibit.
No State can make these Notes a legal
tender. Congress is incompetent to
authorize a State to make the Notes a .
legal tender. For the effect of bind-
ing Constitutional provisions see Cooke
v. Iverson 108 M. 388 and State V.
Qutton 63 M. 147. See pages _67 to 68__

This fraudulent Federal Reserve
Svstem and National Bankino System has
impaired the obligation of Contract,
promoted disrespect for the Constitu-




tion and Law and has shaken society to
its foundations. |

The Court is at a loss, because of
the non-appearance of Plaintiff to de-
termine, upon what legal theory, Plain-
tiff could possibly claim that the
Notes in question are a legal tender,
If they have any validity it must
come from the Constitution of the
United States and laws passed pursuant
thereto. Inquirv was made of Mr. Daly
as to what laws these Notes could be
possibly based upon to sustain their
validity. To aid the Court he pre-
sented the following: See pages
_69 to 72__ containing Sectimn 411,
412, 417, 418, 420 or USC Title 12
and Title 31 USC Sec. 462.

On the one hand section 411 holds
and states that the Notes are to be used
for the purpose of making advances to
Federal Reserve Banks throuch Federal
Reserve Agents and for no other purposes.
Then Title 31 Section 462 states "All
--- Federal Reserve Notes and circulat-
ing Notes of Federal Reserve Banks
and National Bankino Associations here-
tofore or hereafter issued, shall be
lecal tender for all debts public and
private."

The Constitution states, "No State
shall make anything but Gold and silver
Coin a legal tender in pavment of
debts." The above referred to enact-
ments of Congress state that the Notes
are a legal tender. There is a direct
conflict between the Constitution and
the Acts of Congress. If the Constitu-

tion is not controlling then Congress
is above and has superior authority
from the Constitution and the People
who ordained and established it.

Title 31 USC Section 432 is in
direct conflict with the Constitution
insofar, at least, that it attempts
to make Federal Reserve Notes a
Legal Tender, the Constitution is
the Supreme Law of the Land. Sec.

432 is not a law which is made in
pursuance of the U. S. Constitution.
It is unconstitutional and void, and,
I so hold. Therefore, the two Federal
Reserve Notes are null and void for
any lawful purpose so far as this case
is concerned and are not a valid de-
posit of $2.00 with the Clerk of the
District Court for the purpose of
effectina an Appeal from this Court

to the District Court. I hold that
this case has not been lawfully re-
moved from this Court and Jurisdiction
thereof is still vested in this Court.

However, there is a second ground
of invalidity of these Federal Reserve
Notes previously discussed and that
is the Notes are invalid because on
no theory are they based upon a valid,
adequate or lawful consideration.

At the hearing scheduled for Jan-
uary 22, 1969 at 7:00 P. M., Mr.
Morgan, nor anyone else from or re-
presenting the Bank, attended to aid
this Court in makinag a correct de-
termination.

Mr. Moroan appeared at the trial on
December 7, 1968 and appeared as a
witness to be candid, open, direct,
experienced and truthful. He testified
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to 20 years of exrerience with the
Bank of America in Los Angeles, the
Marquette National Bank of Minneapolis
and the Plaintiff in this case. He
seemed to be familiar with the opera-
tions of the Federal Reserve System.
He freely admitted that his Bank
created all of the monev or credit
upon its books with which it acquired
the Note and Mortgage of May 8, 1964.
The oedit first came into existeace
when the Bank created it upon its
books. Further he freely admitted
that no United States Law gave the
bank the authority to do this. There
was obviously no lawful consideration
for the Note. The Bank parted with
absolutely nothino except a little
ink. In this case the evidence

was on January 22, 1969 that the
Federal Reserve Banks obtain the Notes
for the cost of the printing only.
This seems to be confirmed by Title

12 USC Sectimn 420. The cost is about

9/10ths of a cent per Note, regardless
of the amount of the Note. The Federal
Reserve Banks create all of the Money
and Credit upon their books by bookkeep-
ing entry by which they acquire United

States and State Securities. The col-
lateral required to obtain the Notes
is, by section 412, USC, Title 12, a
deposit of a like amount of Bonds;
Bonds which the Banks acquired by
creating money and credit by bookkeep-
ing entry.

No riaghts can be acquired by fraud.
The Federal Reserve Notes are acquired
throuch the use of unconstitutional
statutes and fraud.

The Common Law requires a lawful
consideration for any Contract or
Note. These Notes are void for fail-
ure of a lawful consideration at
Common Law, entirely apart from
any Constitutional Considerations.
Upon this ground the Notes are
ineffectual for any purpose. This
seems to be the principle objection to
paper fiat money and the cause of its
depreciation and failure down through
the ages. If allowed to continue,
Federal Reserve Notes will meet the
same fate. From the evidence intro-
duced on January 22, 1969, this Court
finds that as of March 18, 1968, all
Gold and Silver backing is removed from
Federal Reserve Notes.

The law leaves wrongdoers where it
finds them. See 1 Rmer. Jur. 2nd
on Actions, Sections 50, 51 and 52, which

are included herein on pacges 7375 Z7.57

This Court further observes that the
jurisdiction of this Court is conferred
by Article 6, Sec. 1 of the Minnesota
Constitution: "Sec. 1, The Judicial
power of the state is hereby vested
in a Supreme Court, a District Court,

a Probate Court, and such other Courts,
minor judicial officers and commissioners
with jurisdiction inferior to the
District Court as the lecgislature may
establish." Pursuant thereto an

2ct of the legislature created this
Court.

Nothina in the Constitution or laws
of the United States limits the jurisdic-
tion of this Court. The Constitution
of Minnesota does not limit the juris-
diction of this Court. It therefore




has complete Jurisdiction to render justice
in this cause in accordance with and agree-
able to the Supreme Law of the Land, See
16 Am Jur 2d on Constitutional Law Sections
210 thru 222. Pages 77 to-83,hereto, "When
a Court is created by Act of the Legislature
the Judicial Power is conferred by the
Constitution and not by the Act creating
the Court. If its Jurisdiction is to be
limited it must be limited by the
Constitution." See Minn. Const, "Bill
of Rights. In any event the Bank has
not raised any question as to the
jurisdiction of this Court,
Slavery and all its incidents, including
Peonage, thralldom and debt created by
fraud is universally prohibited in the United
States. This case represents but another
refined form of Slavery by the Bankers. Their
position is not supported by the Constitution
of the United States. The People have spoken
their will in terms which cannot be mis-
understood. It is indispensable to the
preservation of the Union and independence
and liberties of the people that this Court
adhere only to the mandates of the Constitution
and administer it as written, I therefore
hold the Notes in question void and not
effectual for any purpose.

January 30,1969.

BY THE CQURT

TN a
JUSTICE OF THE/ PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY ,MINNESOTA

THE FEDERAL RESERVE SYSTEM

hold only a fraction of their deposits as reserves and the
fact that payments made with the proceeds of bank loans
are eventually redeposited with banks make it possible for
additional reserve funds, as they are deposited and invested
through the banking system as a whole, to generate deposits
on a multiple scale.

An Apparent Banking Paradox ?

The foregoing discussion of the working of the banking
system explains an apparent paradox that is the source
of much confusion to banking students. On the one hand,
the practical experience of each individual banker is that
his ability to make the loans or acquire the investments
making up his portfolio of earning assets derives from his
receipt of depositors’ money. On the other hand, we have
seen that the bulk of the deposits now existing have
originated through expansion of bank loans or investments
by a multiple of the reserve funds available to commercial
banks as a group. Expressed another way, increases in
their reserve funds are to be thought of as the ultimate
source of increases in bank lending and investing power
and thus of deposits.

The statements are not contradictory. In one case, the
day-to-day aspect of a process is described. In a bank’s
operating experience, the demand deposits originating in
loans and investments move actively from one bank to
another in response to money payments in business and
personal transactions. The deposits seldom stay with the
bank of origin.

The series of transactions is as follows: When a bank
makes a loan, it credits the amount to the borrower’s
deposit account; the depositor writes checks against his
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account in favor of various of his creditors who deposit
them at their Banks “Thus the lending bank is likely to
retain or receive back as deposits only a small portion of
the money that it lent, while a large portion of the money
that is lent by other banks is likely to be brought to it by
lts customers.

From the point of view of the individual bank, therefore J,

the statement that the ability of a single bank to lend or
invest rests largely on the volume of funds brought to it
by depositors is correct. Taking the banking system as a
whole, however, demand deposits originate in bank loans
and investments in accordance with an authorized multiple
of bank reserves. The two inferences about the banking
process are not in conflict; the first one is drawn from the
perspective of one bank among many, while the second
has the perspective of banks as a group.

The commercial banks as a whole can create money only
if additional reserves are made available to them. The
Federal Reserve System is the only instrumentality endowed

by law with discretionary power to create (or extinguish)

the money that serves as bank reserves or as the public_’_s_s
pocket cash. Thus, the ultimate capability for expanding

or reducing the economy’s supply of money rests with the \
Federal Reserve. ¢ p. RIVATELY O e ———

New Federal Reserve money, when it is not wanted by
the public for hand-to-hand circulation, becomes the
reserves of member banks. After it leaves the hands of the
first bank acquiring it, as explained above, the new reserve
money continues to expand into deposit -money as it
passes from bank to bank until deposits stand in some
established multiple of the additional reserve funds that
Federal Reserve action has supplied.
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How the process of expansion in deposits and bank loans
and investments has worked out over the years is depicted
by the accompanying chart. The curve “‘deposits and cur-
rency” relates to the public’s holdings of demand deposits,
time deposits, and currency. Time deposits are included
because commercial banks in this country generally engage
in both a time deposit and a demand deposit business and
do not segregate their loans and investments behind the
two types of deposits.

DEPOSITS ARD BANK LENDWG

Additional Aspects of Bank Credit Expansion

At this stage of our discussion, three other important
aspects of the functioning of the banking system must be
noted. The first is that bank credit and monetary expansion

_ on the basis of newly acquired reserves takes place only
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through a series of banking transactions. Each transaction
takes time on the part of individual bank managers and,
therefore, the deposit-multiplying effect of new bank
reserves is spread over a period. The banking process thus
affords some measure of built-in protection against unduly
rapid expansion of bank credit should a large additional
supply of reserve funds suddenly become available to
commercial banks.

The second point is that for expansion of bank credit to
take place at all there must be a demand for it by credit-
worthy borrowers — those whose financial standing is
such as to entail a likelihood that the loan will be repaid
at maturity — and/or an available supply of low-risk
investment securities such as would be appropriate for
banks to purchase. Normally these conditions prevail,
but there are times when demand for bank credit is slack,
eligible loans or securities are in short supply, and the
interest rate on bank investments has fallen with the result
that banks have increased their preference for cash. Such
conditions tend to slow down bank credit expansion. In
general, market conditions for bankable paper and gtti-
tudes of bankers with respect to the market exert an im-
portant influence on whether, with a given addition to the
volume of bank reserves, expansion of bank credit will be
faster or slower.

Thirdly, it must be kept in mind that reserve banklng
power to create or extinguish hlgh_powered money is
exercised through a market mechanism. The . Fedcral

mmallvc thrqugh Mrrowmg or re@xment of borrowmg
at the Federal Reserve.
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Sometimes the forces of initiative work against one
another. At times this counteraction may work to avoid
an abrupt impact on the flow of credit and money of pres-
sures working to expand or contract the volume of bank
reserves. At other times, banks’ desires to borrow may
tend to bring about either larger or smaller changes in
bank reserves than are desirable from the viewpoint of
public policy, especially in periods when banks’ willingness
to borrow is changing rapidly in response to market forces.
The relation between reserve banking initiative and member
bank initiative in changing the volume of Federal Reserve
credit was discussed in Chapter III.

These additional aspects of bank credit expansion are
significant because they indicate that in practice we cannot
expect bank credit and money to expand or contract by
any simple multiple of changes in bank reserves. Expansion
or contraction takes place under given market conditions,
and these have an influence on the public’s preferences
or desires for money and on the banks’ preferences for
loans and investments. Market conditions are modified
in the course of credit expansion or contraction, but the
reactions of the public and of the banks will influence
the extent and nature of the changes in money and credit
that are attained.

Management of Reserve Balances

In managing its reserve balances, an individual commer-
cial bank constantly watches offsetting inflows and out-
flows of deposits that result from activities of depositors
and borrowers. It estimates their net impact on its depos-
its and its reserve position. Its day-to-day management

78




CHAPTER X

RELATION OF RESERVE BANKING TO CURRENCY.
The Federal Reserve System is responsible for providing an elastic
supply of currency. In this function it pays out currency in response
to the public’s demand and absorbs redundant currency.

N important purpose of the Federal Reserve Act was
A to provide an elastic supply of currency — one that
would expand and contract in accordance with the needs
of the public. Until 1914 the currency consisted principally
of notes issued by the Treasury that were secured by gold
or silver and of national bank notes secured by specified
kinds of U.S. Government obligations, along with gold
and silver coin. These forms of currency were so limited
in amount that additional paper money could not easily
be supplied when the nation’s business needed it. As a
result, currency would become hard to get and at times
command a premium. Currency shortages, together with
other related developments, caused several financial crises
or panics, such as the crisis of 1907.

One of the tasks of the Federal Reserve System is to
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prevent such crises by providing a kind of currency that
responds in volume to the needs of the country. The
Federal Reserve note is such a currency.

The currency mechanism provided under the Federal
Reserve Act has worked satisfactorily: currency moves
into and out of circulation automatically in response to an
increase or decrease in the public demand. The Treasury,
the Federal Reserve Banks, and the thousands of local
banks throughout the country form a system that dis-
tributes currency promptly wherever it is needed and
retires surplus currency when the public demand subsides.

How Federal Reserve Notes Are Paid Out

Federal Reserve notes are paid out by a Federal Reserve
Bank to a member bank on request, and the amount so
paid out is charged to the member bank’s reserve account.
Any Fedgral Reserve Bank, in turn, can obtain the needed
notes from its Federal Reserve Agent, a __grwentahve of

wstod} of its umssued notes..

The Reserve Bank ‘obtaining notes must pledge with the
Federal Reserve Agent an amount of collateral at least
equal to the amount of notes issued. This collateral may
consist of gold certificates, U.S. Government securities,
and eligible short-term paper discounted or purchased
by the Reserve Bank. The amount of notes that may be
issued is subject to an outside limit in that a Reserve Bank
must have gold certificate reserves of not less than 25
per cent of its Federal Reserve notes in circulation (and
also of its deposit liabilities). Gold certificates pledged as
collateral with the Federal Reserve Agent and gold certifi-
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cates deposited by the Reserve Bank with the Treasury
of the United States as a redemption fund for Federal
Reserve notes both are counted as a reserve against notes.

KINDS OF CURRENCY

December 31, 1962

DENOMINATIONS

FEDERAL RESERVE NOTES $10 and $20
85% 52%

As our monetary system works, currency in circulation
increases when the public satisfies its larger needs by
withdrawing cash from banks. When these needs decline
and member banks receive excess currency from their
depositors, the banks redeposit it with the Federal Re-
serve Banks, where they receive credit in their reserve
accounts. The Reserve Banks can then return excess notes
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to the Federal Reserve Agents and redeem the assets they
had pledged as collateral for the notes.

As of mid-1963 the total amount of currency in circula-
tion outside the Treasury and the Federal Reserve was
$35.5 billion, of which $30.3 billion — or six-sevenths —
was Federal Reserve notes. All of the other kinds of cur-
rency in circulation are Treasury currency. Such currency
includes United States notes (a remnant of Civil War
financing), various issues of paper money in process of
retirement, silver certificates, silver coin, nickels, and cents.
~ Until 1963, Federal Reserve notes were not authorized

“for issue in denominations of less than $5. Hence, all of
the $1 and $2 bills, as well as some bills of larger denomi-
nations, were in other forms of paper money, chiefly silver

 certificates and United States notes. A law passed in 1963

( permits the Federal Reserve to issué notes in denom-

| inations as low as $1, and silver certificates will eventually
be retired. T .

All kinds of currency in circulation in the United States
are legal tender, and the public makes no distinction
among them. It may be said that the Federal Reserve has
endowed all forms of currency with elasticity since they
are all receivable at the Federal Reserve Banks whenever
the public has more currency than it needs and since they
may all be paid out by the Reserve Banks when demand
for currency increases. In the subsequent discussion
reference will be made to the total of currency in circula-
tion rather than to any particular kind.

Demand for Currency

It has already been stated that the amount of currency
in circulation changes in response to changes in the pub-
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16 Am Jur 2d CONSTITUTIONAL LAW §177
any purpose;' since unconstitutionality dates from the time of its enactment,
and not merely from the date of the decision so branding it,’* an unconstitutional
law, in legal contemplation, is as inoperative as if it had never been passed.™
Such a statute leaves the question that it purports to settle just as it would

be had the statute not been enacted.!®

Since an unconstitutional law is void, the .general principles follow that it_

—

imposcs no duties,™ confers no rights,®

D. Errect oF ToraLLy ok ParTiaLLy UNCONSTITUTIONAL STATUTES he .ger fo
creates no office,™ bestows no power or

1. ToraL UNCONSTITUTIONALITY

——

§ 177. Generally.

The general rule is that an unconstitutional statute, though having the form

and name of law, is in reality no law,® but is wholly void,’ and ineffective for

——

—
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167 P 241; Shea v Olson, 185 Wash 143,
53 P2d 615, 111 ALR 998, affd on reh 180
Wash 700, 59 P2d 1183, 111 ALR 1011;
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6. Nashville v Cooper, 6 Wall (US) 247,
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Co. 64 Fla 246, 60 So 759; Des Moines v
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823, 188 NW 921, 23 ALR 1322; Naudzius v
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1189; Hopper v Britt, 203 'NY 144, 96 NE
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385); Minsinger v Rau, 236 Pa 327, 8¢ A
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some designated or identified provision of the
constitution, it should not be held unconstitu-
tional. State ex rel. Johnson v Goodgame, 91
Fla 871, 108 So 836, 47 ALR 118.
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proval by the governor, will not be set aside
as unconstitutional unless the violations of the
fundamental law are so glaring that there is
no escape. Minsinger v Rau, 236 Pa 327, 84
A 902. =]

7. § 146, supra.

8. Chicago, I. & L. R. Co. v Hackett, 228
US 559, 57 L ed 966, 33 S Ct 581; United
States v Realty Co. 163 US 427. 41 L ed 215,
16 S Ct 1120; Huntington v Worthen, 120
US 97, 30 L ed 588, 7 S Ct 469; Norton v
Shelby County, 118 US 425, 30 L ed 178,
6 S Ct 1121; Ex parte Royall, 117 US 241,
29 L ed 868, 6 S Ct 734; Hirsh v Block,
50 App DC 56, 267 F 614, 11 ALR 1238,
cert den 254 US 640, 65 L ed 452, 41 S Ct
13; Texas Co. v State, 31 Ariz 485, 254 P
1060, 53 ALR 258! Quong Ham Wah Co.
v Industrial Acci. Com. 184 Cal 26, 192 P
1021, 12 ALR 1190, error dismd 255 US
445,65 L ed 723, 41'S Ct 373; State ex rel.
Nuveen v Greer, 88 Fla 249, 102 So 739,
37 ALR 1298; Commissioners of Roads &
Revenues v Davis, 213 Ga 792, 102 SE2d

180; Grayson-Robinson Stores, Inc. v Oneida, -

Ltd. 209 Ga 613, 75 SE2d 161, cert den 346
US 823, 98 L ed 348, 74 S Ct 39; State v
Garden City, 74 Idaho 513, 265 P2d 328;
Security Sav. Bank v Connell, 198 Iowa 564,
200 NW 8, 36 ALR 486; Flournoy v First
Nat. Bank, 197 La 1067, 3 So 2d 244; Opin-
ion of Justices, 269 Mass 611, 168 NE 536,
66 ALR 1477; State ex rel. Miller v O’'Malley,
342 Mo 641, 117 SW2d 319; Garden of Eden
Drainage Dist. v Bartlett Trust Co. 330 Mo
554, 50 sw2d 627, 84 ALR 1078; Ander-
son v Lehmkuhl, 119 Neb 451, 229 NW 773;
Daly v Beery, 45 ND 287, 178 NW 104;
Threadgill v Cross, 26 Okla 403, 109 P 558;
Atkinson v Southern Exp. Co. 94 SC 444, 78
SE 516; Ex parte Hollman, 79 SC 6. 60 SE
19; Henry County v Standard Oil Co. 167

[16 Am Jur 2d]

Tenn 485, 71 sSwad 683, 93 ALR 1483;
Peay v Nolan, 157 Tean 222, 7 SW2d 815,
60 ALR 408; State v Candland, 36 Utah 406,
104 P 285; Miller v State Entomologist
(Miller v Schoene) 146 Va 175, 135 SE 813,
67 ALR 197, affd 276 US 272, 72 L ed 568,
48 5 Ct 246; Bonnett v Vallier, 136 Wis
193, 116 Nw 885.

A discriminatory law is, equally with the
other laws offensive to the constitution, no
law at all. Quong Ham Wah Co. v Industrial
Acci. Com. 184 Cal 26, 192 P 1021, 12 ALR
1190, error dismd 255 US 445, 65 L ed
723,41 5 Ct 373.

As to the effect of unconstitutionality of
statutes creating and defining crimes, see
CrimiNar Law (st ed § 307).

9. Ex parte Royall, 117 US 241, 29 L ed
868, 6 S Ct 734; Ex parte Siebold, 100 US
371, 25 L ed 717; Cohen v Virginia, 6 Wheat
(US) 264. 5 L ed 257; State ex rel. Nuveen
v Greer, 88 Fla 249, 102 So 739, 37 ALR
1298; Commissioners of Roads & Revenues v
Davis, 213 Ga 792. 102 SE2d 180; Grayson-

inson Stores, Inc. v Oneida, Ltd. 209
Ga 613, 75 SE2d 161, cert den 346 US 823,
98 L ed 348, 74 S Ct 39; Hillman v Poca-
tello, 74 Idaho 69, 256 P2d 1072; Hender-
son v Lieber, 175 Ky 15, 192 SW 830, 9
ALR 620; Flournoy v First Nat. Bank, 197
La 1067, 3 So 2d 244; Opinion of Justices,
269 Mass 611, 168 NE 536, 66 ALR 14777
Michigan State Bank v Hastings, 1 Dougl
(Mich) 225; Garden of Eden Drainage Dist.
v Bartlett Trust Co. 330 Mo 554, 50 swad
627, 84 ALR 1078; Anderson v Lehmkuhl,
119 Neb 451, 229 NW 773; State v Tufly, 20
Nev 427, 22 P 1054; State v Williams, 146
NC 618, 61 SE 61; Daly v Beery, 45 ND 287,
178 NW 104; Atkinson v Southern Exp. Co.
94 SC 444, 78 SE 516; Ex parte Hollman,

pare Swift v Calnan, 102 JTowa 206, 71 NW
233, holding that while no right may be

d upon an unconstitutional statute, part
of its provisions may be considered in con-
struing other provisions confessedly good, in
arriving at the correct interpretation of the
latter.

11. State ex rel. Miller v O’Malley, 342 Mo
641, 117.5W2d 319.

12. Chicago, I. & L. R. Co. v Hackett, 228
US 559, 57 L ed 966, 33 S Ct 581; Norton
v Shelby County, 118 US 425, 30 L ed 178,
6 S Ct 1121; Louisiana v Pilsbury, 105 US
278, 26 L ed 1090; Gunn v Barry, 15 Wall
(US) 610, 21 L ed 212; Hirsh v Block, 50
App DC 56, 267 F 614, 11 ALR 1238, cert
den 254 US 640, 65 L cd 452, 41 5 Ct 13;
Morgan v Cook, 211 Ark 755, 202 swad
355; Texas Co. v State, 31 Ariz 485, 254 P
1060, 53 ALR 258; Connecticut Baptist Con-
vention v McCarthy, 128 Conn 701, 25 A2d
656; Commissioners of Roads & Revenues v
Davis, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Stores, Inc. v Oneida, Ltd. 209
Ga 613, 75 SE2d 161, cert den 346 US 823,
98 L ed 348, 74 S Ct 39; Security Sav. Bank
v Connell, 198 Towa 564, 200 NW 8, 36 ALR
486; Flournoy v First Nat. Bank, 197 La
1067, 3 So 2d 244; Cooke v Iverson, 108
Minn_ 388, 122 NW 251; Clark v Grand
Lodge, B. R. T. 328 Mo 1084, 43 SW2d 404,
88 ALR 150; St. Louis v Polar Wave Ice &
Fuel Co. 317 Mo 907, 296 SW 993, 54
ALR 1082; Anderson v Lehmkuhl, 119 Neb
451, 229 NW 773; Daly v Beery, 45 ND 287,
178 NW 104; State ex rel. Tharel v Board
of Comrs. 188 Okla 184, 107 P2d 542; Atkin-
son v Southern Exp. Co. 94 SC 444, 78 SE
516; Henry County v Standard Oil Co. 167
Tenn 485, 71 SW2d 683, 93 ALR 1483;
State v Candland, 36 Utah 406, 104 P 285;

79 SC 9, 60 SE 19; Henry County v Stand
ard Oil Co. 167 Tenn 485, 71 SW2d 683,

7 SW2d 815, 60 ALR 408; Miller v Davis,
136 Tex 299, 150 SW2d 973, 136 ALR 177;
Almond v Day, 197 Va 419, 89 SE2d 851;
Miller v State En i (Miller v
Schoene) 146 Va 175, 135 SE 813, 67 ALR
197, afid 276 US 272, 72 L od 568, 48
S Ct 246; Servonitz v State, 133 Wis 231, 113
NW 277,

Unconstitutionality is illegality of the high-
est order. Board of Zoning Appeals v Deca-
tur Company of Jehovah's Witnesses, 233
Ind 83, 117 NE2d 115,

10. State v One Oldsmobile Two-Door Se-
dan, 227 Mion 280, 35 NW2d 525. Cow-

Bo t v Vallier, 136 Wis 193, 116 NW 885,

13. Commissioners of Roads & Revenues v
Davis, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Stores, Inc. v Oneida, Ltd. 209 Ga
613, 75 SE2d 161, cert den 346 US 823,
98 L ed 348, 74 S Ct 39; Flournoy v First
Nat. Bank, 197 La 1067, 3 So 2d 244; Clark v
Grand Lodge, B. R. T. 328 Mo 1084, 43
SW2d 404, 88 ALR 150.

14. Norton v Shelby County, 118 US 425,
30 Led 178, 6 S Ct 1121; Sccurity Sav. Bank
v _Conncll, 193 Iowa 564, 200 NW 8, 36
ALR 486; Flournoy v First Nat. Bank, 197
La 1067, 3 So 2d 244;: Andcrson v Lehmkuhl,
119 Necb 451, 229 NwW 773; Daly v Beery, 45
ND 287, 178 NW 104; Henry ty v
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authority op anyone,' affords no_protection,” and justifies na acts performed
under it.”® A contract which rests on an. unconstitutional statute creates no
obligation to be impaired by subsequent legislation.*

No one is bound to obey an unconstitutional law* and no courts are bound

to enforce it.?

A void act cannot be legally Saconsistent with a valid one.? And an uncon-

167 Tenn 485, 71 Sw2d

Standard Qil Co.
land, 36

683, 93 ALR 1483; State v Cand
Utah 406, 104 P 285.

15. Chicago, 1. & L. R. Co. v Hackett,
228 US 559, 57 L ed 966, 33 S Ct 581;
Norton v Shelby County, 118 US 425, 30
L ed 178, 6 S Ct 1121; Hirsch v Block, 50
App DC 56, 267 F 614, 11 ALR 1238, cert
den 254 US 640, 65 L ed 452, 41 S Ct 13;
Smith v Costello, 77 Idaho 205, 290 P2d
742, 56 ALR2d 1020; Sccurity Sav. Bank v
Connell, 198 Iowa 564, 200 NW 8, 36 ALR
486; Flourmoy v First Nat. Bank, 197 La
1067, 3 So 2d 244; Garden of Eden Drainage
Dist. v Bartlett Trust Co. 330 Mo 554, 50
Sw2d 627, 8¢ ALR 1078; St. Louis v Polar
Wave Ice & Fuel Co. 317 Mo 907, 296 SW
993, 54 ALR 1082; Watkins v Dodson, 159

- Neb 745, 68 NW2d 508; Henry County v
Standard Oil Co. 167 Tenn 485, 71 Sw2d
683, 93 ALR 1483.

Under Nebraska law an unconstitutional
statute is an utter nullity, is void from the
date of its enactment, and is incapable of
creating any rights. Propst v Board of Edu-
cation Lands & Funds (DC Neb) 103 F
Supp 457, app dismd 343 US 901, 96 L ed
1321, 72 S Ct 636, rch den 343 US 937,
96 L ed 1344, 72 S Ct 769.

As to the effect of, and rights under, a
judgment bascd upon an unconstitutional law,
sce Juncments (Rev cd §19); as to the
res judicata effect of such a judgment, see
JuoomenTs (Rev ed § 356).

16. Norton v Shelby County, 118 US 425,
30 L ed 178, 6 S Ct 1121; Seccurity Sav.
Bank v Connell, 198 Iowa 564, 200 NW
8, 36 ALR 486; Flournoy v First Nat. Bank,
197 La 1067, 3 So 2d 244.

17. Felix v Wallace County, 62 Kan 832,
62 P 667; Henderson v Lieber, 175 Ky 15,
192 SW 830, 9 ALR 620; Flournoy v First
Nat. Bank, 197 La 1067, 3 So 2d 244; An-
derson v Lehmkuhl, 119 Neb 451, 229 NW
773; Daly v Beery, 45 ND 287, 178 NW
104.

18. Hintington v Worthen, 120 US 97, 30
L ed 588, 7 S Ct 469; Norton v Shelby Coun-
ty, 118 US 425, 30 L ed 178, 6 S Ct 1121;
Smith v Costello, 77 Idaho 205, 290 P2d 742,
56 ALR2d 1020; Highway Comrs. v Blooming-
ton, 253 Ill 164, 97 NE 280; Security Sav.
Bank v Connell, 198 Iowa 564, 200 NW 8,
36 ALR 486; Flournoy v First Nat. B_ank.
197 La 1067, -3 So 2d 244; St. Louis v
Polar Wave Ice & Fuel Co. 317 Mo 907, 296
SW 993, 54 ALR 1082; Andcrson v Lehm-
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kuhl, 119 Neb 451, 229 NW 773; State v
Williams, 146 NC 618, 61 SE 61; Daly v
Beery, 45 ND 287, 178 NW 104; Atkinson v
Southern Exp. Co. 94 SC 444, 78 SE 516;
State v Candland, 36 Utah 406, 104 P 285;
Bonnett v Vallier, 136 Wis 193, 116 NW 885.

As to the limitations to which this rule is
subject, see § 178, infra.

19. Osborn v Bank of United States, 9~

Wheat (US) 738, 6 L ed 204; Flournoy v
First Nat. Bank, 197 La 1067, 3 So 2d 244;
Board of Managers v Wilmington, 237 NC
179, 74 SE2d 749; State ex rel. Tharel v
Board of Comrs. 188 Okla 184, 107 P2d

542; Sharber v Florence, 131 Tex 341, 115

SW2d 604.

20. A contract executed solely {o; the pur-
pose of complying with the provisions of an
unconstitutional statute is not valid, and the
person who under its terms is obligated to
comply with the provisions of the uncon-
stitutional act is entitled to relief. Cleveland
v Clements Bros. Constr. Co. 67 Ohio St
197, 65 NE 835; Jones v Columbian Carbon
Co. 132 W Va 219, 51 SE2d 790.

Generally, as to the application to invalid
contracts of the obligation of contracts guar-
anty, sce § 439, infra.

1. Flournoy v First Nat. Bank, 197 La
1067, 3 So 2d 244; State ex rel. Clinton
Falls Nursery Co. v Steele County, 181
Minn 427, 232 NW 737, 71 ALR 1190;
St. Louis v Polar Wave Ice & Fuel Co. 317
Mo 907, 296 SW 993, 54 ALR 1082; An-
derson v Lehmkuhl, 119 Neb 451, 229 NW
773; Amyot v Caron, 88 NH 394, 190 A
134; State v.Williams, 146 NC 618, 61 SE
61; Daly v Beery, 45 ND 287, 178 NW 104.

2. Chicago, I. & L. R. Co. v Hackett, 228
US 559, 57 L ed 966, 33 S Ct 581; United
States v Realty Co. 163 US 427, 41 L ed
215, 16 S Ct 1120; Payne v Grifin (DC
Ga) 51 F Supp 588; Hammond v Clark, 136
Ga 313, 71 SE 479; Flournoy v First Nat
Bank, 197 La 1067, 3 So 2d 244; Anderson
v Lehmkuhl, 119 Neb 451, 229 NW 773;
State v Williams, 146 NC 618, 61 SE 61;
Daly v Deery, 45 ND 287, 178 NW 104.

Only the valid legislative intent becomes
the law to be enforced by the courts. State
ex rel. Clarkson v Phillips, 70 Fla 340, 70
So 367; Flournoy v First Nat. Bank, 197 La
1067, 3 So 2d 244.

3. Re Spencer, 228 US 652, 57 L ed 1010,
33 § Ct 709; Board of Managers v Wilniing-
ton, 237 NC 179, 74 SE2d 749.
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stitutional law cannot operate to supersede any existing valid law.* Indeed,
insofar as a statute runs counter to the fundamental law of the land, it is super-
seded thereby.® Since an unconstitutional statute cannot repeal or in any
way affect an existing one,® if a repealing statute is unconstitutional, the statute
which it attempts to repeal remains in full force and effect.” And where
a clause repealing a prior law is inserted in an act, which act is unconstitu-
tional and void, the provision for the repeal of the prior law will usually fall
with it and will not be permitted to operate as repealing such prior law.*

The general principles stated above apply to the constitutions as well as to
the laws of the several states insofar as they are repugnant to the Constitution
an_d laws of the United States.® Moreover, a construction of a statute which
brings it in conflict with a constitution will nullify it as effectually as if it had,
in express terms, been enacted in conflict thérewith.'®

bl § —a=

§ 178. Protection of rights.

_ The actual existence of a statute prior to a determination that it is unconstitu-
tional is an operative fact and may have consequences which cannot justly be
ignored; when a statute which has been in effcct for some time is declared
unconstitutional, questions of rights claimed to have become vested, of status,
of prior determinations deemed to have finality and acted upon accordingly,
and of public policy in the light of the nature both of the statute and of its
previous application, demand examination. It has been said that an all-
inclusive statement of a principle of absolute retroactive invalidity cannot be
justified.’® :

The gen ule is th unconstitutional act_of the legislature protects
no one.* It is said that all persons are presumed to know the law, meaning that
ignorance of the law excuses no one; if any person acts under an unconstitutional
statute, he does so at his peril and must take the consequences.!*

Rights acquired under a statute while it is duly adjudged to be constitutional
are valid legal rights that arc protected by the constitution, not by judicial
decision. But rights acquired under a statute that has not been adjudged valid

L = ———

4. Chicago, 1. & L. R. Co. v Hackett, 228
US 559, 57 L ed 966, 33 § Ct 581; Berry
v Summers, 76 Idaho 446, 283 P2d 1093:
Board of Managers v Wilmington, 237 NC
179, 74 SE2d 749; State v Savage, 96 Or
53, 184 P 567, 189 P 427.

5. Thicde v Scandia Valley, 217 Minn 218,
14 Nw2d 400. -

6. State v One Oldsmobile Two-Door
Sedan, 227 Minn 280, 35 NW2d 525.

7. State v One Oldsmobile Two-Door

, supra.
8. Sec § 185, infra.

9. Gunn v Barry, 15 Wall (US) 610, 21
L ed 212; Cohen v Virginia, 6 Wheat (US)
264, 5 L ed 257.

10. Flournoy v First Nat. Bank, 197 La
1067, 3 So 2d 244; Gilkeson v Missouri P. R,
Co. 222 Mo 173, 121 SW 138; Pcay v Nolan,
157 Tenn 222, 7 SW2d 815, 60 ALR 408.

11. Chicot County Drainage Dist. v Daxter
State Bank, 308 US 371, 84 L ed 329, 60

S Ct 217, rch den 309 US 695, 84 L ed 1035,
60 S Ct 581.

12. Chicot County Drainage Dist. v Baxter
State Bank, supra.

13. § 177, supra.

14. Sumner v Beeler, 50 Ind 341.

This waming has been so phrased as to
present the actual concept underlying the
utter nullity of an invalid law by a holding
to the effect that all persons are held to
notice that all statutes are subject to all ex-
press and implied applicable provisions of
the constitution, and also that should a con-
flict between a statute and any express or
unplied provision of the constitution be duly
adjudged, the constitution by its own superiar
force and authority would render the statute
invalid from its enactment, and further that
the courts have no power to control the effect
of the constitution in nullifying a statute that
is adjudged to be in conflict with any of the
express or implied provisions of the constitu-
tion. State ex rel. Nuveea v Greer, 88 Fla
249, 102 So 739, 37 ALR 1298.
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ly and lawfully current in commercial transactions as the equivalent of legal
tender coin and paper money.!®

§ 8. “Currency;” “Specie;” “Current Funds;” “Dollar.”—The term “cur-
rency” has been held to include bank bills,)” and has been limited, in some
jurisdictions, to bank bills or other paper money which passes at par as a
circulating medium in the business community as and for the constitutional
coin of the country.!® It has also been held, however, that it includes both
coin and paper money and is practically synonymous with “money,” and that
the only practical distinction between paper money and coined money, as
currency, is that coined money must generally be received, paper money
may generally be specially refused in payment of debt, but a payment in ei-
ther is equally made in money.!? '

The word “specie” means gold or silver coins of the coinage of the United
States.® . :

The term .“current funds” means current money, par funds, or money eir-
culating without any discount,! and is intended to cover whatever is receiv-
able and current by law as money, whether in the form of notes or ecoin.?

The term “dollar” means money, since it is the unit of money in this coun-
try,? and in the absence of qualifying words, it eannot mean promissory notes
or bonds or other evidences of debt.* The term also refers to specific coins of
the value of one dollar.? y

§ 9. Bank Notes.—The courts are not agreed whether bank notes are to
be classed as money, but the weight of authority and the better reason sup-
ports the rule that bank notes constitute a part of the common currency of
the country® and ordinarily pass as money.” They are a good tender as money
unless speci objected to.* They are not, like bills of exchange, considered
as mere securities or documents for debts,” and generally thew are classed

16 See supra, § 2.

1T Howe v. Hartness, 11 Ohlo St 449, 78
Am Dec 312.

18 Woodruff v, Mississippl, 162 US 291, 40
L ed 973, 16 S Ct 820; Galena Ins. Co. v.
Kupfer, 28 I11 332, 81 Am Dec 284.

19 Klauber v. Biggerstaff, 47 Wis 6551, 3
NW 357, 32 Am Rep 773.

Generally as to bank notes as money, see
infra, § 9

# Belford v. Woodward, 158 111 122, 41 NE
1097, 29 LRA 693

1Galena Ins. Co. v. Kupfer, 28 Il 332, 81
Am Dec 284: Klauber v. Blgcerstafl, 47 Wis
551, 3 NW 357, 32 Am Rep 778

3 Woodruff v. Mississippl, 162 US 291, 40
L ed 973, 16 8 Ct 820. ’ .

At one time, shortly after the first issue
in this country of notes declared to have the
quality of legal tender, it was a commo
practice of drawers of bills of exchange o
checks, or makers of promissory notes, to
indicate whether the same were to be paid
in gold or silver or in such notes; and the
term “current funds" was used to designate
any of these, all belng current and declared
by positive enactment to be legal tender.
Ibid.

% See supra, § 6. .«

¢ 27 Ohle Jur pp. 125, 126, § 8.

§ Unlted States v. Van Auken, 96 US 3686,
24 L ed 852.

§Bank of United States v. Bank of

Georgia, 10 Wheat(US) 333, 6 L ed 334;
Howe v. Hartness, 11 Ohio St 449, 78 Am
Dec 312; Vick v. Howard, 136 Va 101, 116
SE 465, 31 ALR 240; Klauber v. Biggerstaff,
47 Wis 551, 3 NW 357, 32 Am Rep 773.
Anno: 4 Ann Cas 630.
See Parment [Also 21 RCL p. 39, § 36].

TBank of United States v. Bank of
Georgia, 10 Wheat(US) 333, 6 L ed 334;
Howe v. Hartness. 11 Ohlo St 449, 78 Am
Dec 312; Crutchfield v. Robins, 5§ Humph
(Tenn) 15, 42 Am Dec 417; Ross v. Burling-
ton Bank, 1 Alk(Vt) 43, 15 Am Dec 664;
Klauber v. Biggerstaff, 47 Wis 551, 3 NW
357, 32 Am Rep 773..

Anno: 4 Ann Cas 639.

Bank notes lawfully issued and actually
current at par in lieu of 'coin are treated
as money because they flow as such through
the channels of trade and commerce with-
out question. Woodruff v. Mississippl, 162
US 291, 40 L ed 973, 16 S Ct 820; Klauber v.
Biggerstaff, 47 Wis 551, 3 N'W 357, 32 Am
Rep 773. Anno: 4 Ann Cas 630.

Bank notes are regarded as money to the
extent that they will pass by a bequest of
cash. Anno: 52 Am Dec 448,

See also 7 Am Jur 283, Bawks, §§ 400 et
Beq. .

8 See Infra, § 18, -

See PaymenTt [Also 21 RCL p. 40, § 36].

? Bank of United States v. Bank of
Georgia, 10 Wheat(US) 333, 6 L ed 334;
Klauber v. Biggerstaff, 47 Wis 651, 3 MW
357, 32 Am Rep T73.
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as money even in eriminal proceedings, where, as a rule, the greatest striet-
ness of construction prevails.® However, notwithstanding the generally pre-
vailing rule that bank notes are money, there is considerable authority, espe-
cially among the earlier cases, which maintains the rule that bank notes are
not to be classed as money.!? =

Even under the majority rule, all bank notes are not necessarily money,*
Twsuch only by the general consent and usage of the com-
munity.’® This consent and usage is based upon the convertahility of snch
notes into_coin, at the pleasure of the holder, upon their presentation to the
bank for red

emption.”* This fact is the vital principle which sustains their
character as m As long as they are in fact what they purport to be,

Da\ﬂ'wl‘aw:tdemm:d, common_consent gives them the crdinary attributes of
money.!* But, upon the failure of the bank by which they were issued, when
its doors are closed, and its inability to redeem its bills is openly avowed,
they instantly Jose the character of money, their circulation as currency ceas-

es with the usage and consent upon which it rested, and the notes become the
mere dishonored and depreciaied evidences of dekt.i® >

The power of states to make bank notes legal tender is discussed in a sub-
sequent section.l?

§ 10. Certificates of Deposit, Negotiable Instruments, etc.—Certificates of
deposits or other vouchers for money deposited in solvent banks, payable on
demand, are a most convenient medium of exchange, and are extensively
used in commerecial and financial transactions to represent the money thus
deposited, and as the equivalent thereof, and are considered in most trans-
actions as money.’* Similarly, a certified check, while not a legal medium of
payment, is a substitute for money which is commeonly and generally used in'
business and commercial transactions and likewise in legal proceedings and
may be considered as so much money. Thus, it has been held that under a
statute authorizing a money deposit in lieu of an undertaking, the deposit
of a certified check is a sufficient compliance with the statute,’® and it has

also been held that where the question involved is whether negotiable pa-
per was purchased with money, an uncertified check received and presently

paid in cash is equivalent to money.*

Generally as to bills of exchange, see T
Am Jur 790, BiLLs anp NoTes, § 6.

10 State v. Finnegean, 127 lowa 286, 103
NW 155, 4 Ann Cas 628; State v. Kube, 20
Wis 217, 91 Am Dec 390.

Anno: 4 Ann Cas 630,
See 18 Am Jur 574, EMBEZZLEMENT, § 6;
32 Am Jur 987, LarcENY, § 77.

11 Hamilton v. State, 60 Ind 193, 28 Am
Rep 653.

Anno: 4 Ann Cas 630.

12 Klauber v. Biggerstaff, 47 Wis 561, 3
NW 357, 32 Am Rep 773.

13 Westfall v. Braley, 10 Ohlo St 188, 76
Am Dec 508.

1¢ Howe v. Hartness, 11 Ohlo St 449, 78
Am Dec 312; Westfall v. Braley, 10 Ohlo
St 188, 75 Am Dec 509,

Money includes only such bank notes as
are current de jure et de facto at the locus
in quo; that is, bank notes which are issued
for circulation by authority of law, and are
in actual and general circulation at par with
coin, as & substitute for coin, Interchange-

able with coin; bank notes which actually
represent dollars and cents, and are paid
and received for dollars and cents at their
legal standard value. Whatever is at a
discount—that is, whatever represents less
than the standard value of coined dollars
and cents at par—does not properly repre-
sent dollars and cents, and is not muney.
Klauber v. Biggerstaff, 47 Wis 551, 3 N'W
357, 32 Am Rep 773.
16. 18 Westfall v. Braley, 10 Ohi

76 Am Dec 509, 7 Mt

17 See infra, § 13.

18 Allibone v. Ames, 9 SD 74, 68 NW 165,
33 LRA 585, State v. McFetridge, 84 Wis
473, 564 NW 1, 998, 20 LRA 223.

Anno: Ann Cas 1912C 356.

Generally as to the definition and nature
of certificates of deposit, see 7 Am Jur 361,
Baxks, §§ 491 et seq.

19 Smith v. Fleld, 19 Idaho 558, 114 P 668,
Ann Cas 1912C 3b4.,

20 Poorman v. Woodward, 21 How(US)
266, 16 L ed 151.
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III. COINAGE, ISSUANCE, AND REGULATION

§ 11. Generally.—It is obvious that a uniform monetary system is an es-
sential requisite of modern commerce, and that governmental control and
regulation is necessary in order to secure such uniformity. The powers of
various governmental authorities in this connection,! and particular matters
and subjects of regulation,® are considered in the following sections. The
establishment of a standard unit of value is discussed in a prior section.?

The issuance of bank notes is discussed under another title.*

§ 12. By Federal Government.—In order that money throughout the Unit-
ed States may be uniform, the Federal Government is given, by the Consti-
tution of the United States, the exclusive power to coin money and regulate
its value and the value of foreign coin. Congress has the power to make all
laws which shall be necessary and proper to carry into effect these powers.?
Hence, Congress may establish a uniform national currency, declare of what
it shall consist, endow that currency with the character and qualities of
money having a defined legal value, by requiring its acceptance at its face
value as legal tender in the discharge of all debts, and regulate the value of
such money, unless by so doing property is taken without due process of law.?
Moreover, Congress, under its power to provide a currency for the entire
country, may deny the quality of legal tender to foreign coins, and may pro-
vide by law against the imposition on the community of counterfeit and base
coin, and may restrain by suitable enactments circulation as money of any
notes not issued under its own authority.”

§ 13. By States—By the Constitution of the United States, the several
states are prohibited from coining money,® emitting bills of credit,® or mak-
ing anything but gold and silver coin a tender in payment of debts.”® Thus,

1See Infra, §§ 12 et seq.

2 See infra, §§ 12 et seq.

3 See supra, § 6.

4 See T Am Jur 284, Banks, § 402.

ed 204, 4 S Ct 122; Norman v. Baltimore &
O. R. Co. 266 NY 37, 191 NE 726, 92 ALR
1523, affirmed in 294 US 240, 79 L ed 885,
65 S Ct 407, 95 ALR 1352,

As to what money constitutes legal ten-
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states have no power to make bank notes legal tender,!! except in payment
of debts and dues owing the state.’®

As a general rule, the extent of a state’s power as to curreney is limited
to the right to establish banks, to regulate or prohibit the cireulation, with-
in the state, of foreign notes, and to determine in what the public dues shall
be paid,’* and inasmuch as a state is prohibited from coining money, the
money which it may coin cannot be circulated as such. A creditor will be
under no obligation to receive it in discharge of his debt; and if any statu-
tory provision of the state is framed, with a view of foreing the circulation
of such coin, by suspending the interest or postponing the debt of a creditor
where it is refused, such statute is void, because it acts on the thing prohib-
ited and comes directly in conflict with the Constitution.!* Similarly, ap-
plying the prohibition against making anything but gold or silver coin a
legal tender in the payment of debts, a state statute providing that a ered-
itor must, on penalty of delay, indorse his consent on an execution, to re-

ceive property in payment of his debt, is invalid.}® '

§ 14. By Municipalities.—It seems well established that a municipal cor-
poration in a state in which it is against publie policy, as well as express
law, for any person or corporate body to issue small bills to circulate as cur-
rency has no implied power to issue such bills. Moreover, such power is not

conferred by a clause in the city charter, authorizing the ‘borrowmg of mon-
ev. 18

§ 15. Value of Coin.—The power to regulate the value of coin may be ex-
ercised by Congress from time to time as the value of the metal changes for
the power to regulate the value of money coined, and of foreign coinage, is
not exhausted by a single initial regulation.’” Thus, it has been held that
Congress may issue coins of the same denominations as those already current
by law, but of less intrinsic value than those, by reason of containing a less
weight of the precious metals, and thereby enable debtors to discharge their
debts by the payment of coins of the lesser real value.!*

b Perry v. United States, 294 US 330, 79
L ed 912, 55 S Ct 432, 95 ALR 1335; Norman
v. Baltimore & O. R. Co. 294 US 240, 79 L
ed 885, 55 S Ct 407, 95 ALR 1352, affirming
265 NY 37, 191 NE 726, 92 ALR 1523; Ling
8u Fan v. United States, 218 US 302, 54 L ed
1049, 31 S Ct 21, 30 LRA(NS) 1176; Legal
Tender Case, 110 US 421, 28 L ed 204, 4 S Ct
122: United Statea v. Ballard, 14 Wall.(US)
467, 20 L ed B845: Legal Tender Cases, 12
Wall.(US) 457, 20 L ed 287; Veazie Bank
v. Fenno, 8 Wall.(US) 533, 19'L ed 482;
United States v. Marigold, 9 How.(US)
660, 13 L ed 257; Federal Land Bank v.
Wilmarth, 218 lowa 339, 252 NW 6507, 94
ALR 1338. .

Authority to impose requirements of uni-
formity and parity is an essential Jeature of
the control over the currency vested in
Congress. Norman v. Baltimore & 0. R.
Co. 294 US 240, 79 L ed 885, 556 S Ct 407, 95
ALR 1352, affirming 265 NY 37, 151 NE
T726. 92 ALR 1523.

As to the power of the Federal Govern-
ment to regulate the value of coin, gener-
ally, see infra, § 15.

As to powers of the Federal Government
with respect to matters of revenue, finance,
and currency, generally, see UNITED STATES
[Also 26 RCL p. 1426, § 17].

§ Legal Tender Case, 110 US 421, 28 L

der, see infra, § 18.

7 Legal Tender Case, 110 US 421, 28 L ed
204. 4 S Ct 122; Veazie Bank v. Fenno, §
Wall.(US) 533, 19 L ed 482.

It is against public policy to allow In-
dividuals or corporations to issue notes as
a common currency or circulating medium
without express legislative sanction. Thom-
::3\!. Richmond, 12 Wall.(US) 349, 20 L ed

8 Norman v. Baltimore & O. R. Co. 294
US 240, 79 L ed 885 55 S Ct 407, 95 ALR
1352; Legal Tender Case, 110 US 421, 28
L ed 204, 4 S Ct'122; Cralg v. Missouri, 4
Pet.(US) 410, 7 L ed 903.

Anno: 31 ALR 246.

As to flacal management of states, gen-
erally, see StaTes [Also 25 RCL p. 394, §§ 27
et seq.].

? See iInfra, § 17.

10 Legal Tender Case, 110 US 421, 28 L ed
204, 4 S Ct 122; Sturges v. Crowninshield, 4
Wheat.(US) 122, 4 L ed 529; Townsend v.
Townsend, Peck(Tenn) 1, 14 Am Dec 722,

Anno: 31 ALR 246.

The states cannot declare what shall be
money, or regulate its value, since whatever
power there is over the currency is vested
in Congress. Norman v. Baltimore & O. R.
Co. 294 US 240, 79 L ed 885, 55 S Ct 407, 95
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ALR 1352, afirming 265 NY 27, 191 NE 726,
92 ALR 1523.

If a state establishes a tender law it must
be for coin the value of which is regulated
by Congress. Anno: 31 ALR 246.

11 Markle v. Hatfield, 2 Johns.(NY) 455,
3 Am Dec 446; Westfall v. Braley, 10 Ohlo
St 188, 75 Am Dec 509; Thorp v. Wegefarth,
56 Pa 82, 93 Am Dec 789; Bayard v. Shunk,
1 Watts & S(Pa) 92, 37 Am Dec 441; Wain-
wright v. Webster, 11 Vt 576, 34 Am Dec
707; Tancil v. Seaton, 28 Gratt(Va) 601, 26
Am Rep 380.

12 Woodruff v. Trapnall, 10 How (US) 190,
13 L ed 383.

13 Woodruft v. Trapnall, 10 How(US) 190,
13 L ed 383.

The expression “intended to circulate as
money,” as used in provisions of some state
Constitutions to the effect that “the legis-
lature shall, in no case, have power to issue
treasury warrants, treasury hnotes, or
paper of any description intended to cir-
culate as money,” implies that the paper
in question must have a fitnesa for general
circulation as a substitute for money in the
common transactions of business: it does
not apply to warrants made payable to an
individual to whom the state is indebted,
although the state may direct its olfficers

[36 Am Jur]—30

to receive such warrants in payment of .
R.

debts due the state. Houston & T. C.
g?.s\;s'rem 177 US 66, 44 L ed 673, 20 8

14 Craiz v. Missourl, 4 Pet.(US) 410, T L
ed 9 ——
Tlu prohibition of Art. 1, § 10, of the
United States Constitution, expressly for-
bidding states to coin money or make any-
thing but gold and silver legal tender for
the payment of debts, takes from the paper
of state banks all coercive circulation, and
leaves it to stand on the credit of the banks.
Veazie Bank v. Fenno, 8 Wall.(US) 533, 19

L ed 482. Anno: 31 ALR 246.

8:. Bafly v. Gentry, 1 Mo 164, 13 Am Dec

18 Th v. Rich d, 12
349, 20 L ed 453,

As to the right of municipal corporations
generally to borrow money or incur in-
debtedness, see MUNICIPAL CORPORATIONS
[Also 19 RCL p. 779, § 84].

17 Legal Tender Cases, 12 Wall.(US) 457,
20 L ed 287.
18 Legal Tender Case, 110 US 421, 28 L ed

204, 4 S Ct 122; United States v. Ballard,
14 Wall.(US) 457, 20 L ed 845.

Wall.(US)
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the same rule has been applied with regard to an option to purchase propert
at the price offered to the cptionor by a third person.? ¥ i

G. CONSIDERATION

1. IN GENERAL; NECESSITY

§ 85. Generally; definitions and nature of consideration.

Technically, consideration is defined as some right, interest, profit, or ben-
efit accruing to one party, or some forbearance, detriment, loss, or respon-
sibility given, suffered, or undertaken by the other.® Again, consideration
for a promise is defined as an act or a forbearance; or the creation, modifica-
tion, or destruction of a legal relation; or a return promise bargained for
and given in exchange for the promise.”! Consideration is, in effect, the price
bargained' and paid for a promise’®—that is, something given in exchan,
for the promise.”* In some jurisdictions consideration is defined by statutcﬁg

Generally, considerations are classified as ‘“good” and “valuable.”’® A
“good” consideration, sometimes called a “meritorious” consideration, is such
as that of blood, or of natural love and affection, or of love and affection
based on kindred by blood or marriage,' whereas a “valuable” consideration
is generally understood as money or something having monetary value.!®

Although historically the terms **quid pro quo” and “nudum pactum” ap-
plied only with regard to contracts which were at common law enforceable
by an action of debt, these terms are now generally used with regard to the
consideration for contracts generally—that is, consideration is referred to as
the “quid pro quo,” and any promise not supported by consideration is said
to be “nudum pactum.”*® Consideration is, however, not identical with quid

12. La Flamme v Hoffman, 148 Me 444, 95
A2d 802; Re Sadler's Estate, 232 Miss 349,
98 So 2d 863; Coast Nat. Bank v Bloom, 113
NJL 597, 174 A 576, 95 ALR 528.

specified sum and as much more than such
sum as such stock may be sold for to any other
rson, was held in Huston v Harrington, 58
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pro quo. The policy of the courts in requiring a consideration for the main-
tenance of a contract action appears to be to prevent the enforcement of gra-
tuitous promises. It is said that when one receives a naked promise and
such promise is broken, he is no worse off than he was; he gave nothing for
it, he has lost nothing by it, and on its breach he has suffered no damage
cognizable by courts. No benefit acctued to him who made the promise, nor
was any injury sustained by him who received it. Such promises are not made
within the scope of transactions intended to confer rights enforceable at law.™
This argument loses much of its force because of the rule that the courts do
not ordinarily inquire into the adequacy of the consideration, and any con-
sideration, however slight, is legally sufficient to support even an oncrous
promise.! In view of this rule it has been said that consideration is as much
a form as a seal at common law.*

At common law, a seal was deemed to dispense with, or raisc a presumption
of, consideration. In most jursdictions now, however, private seals have
been abolished by statute and are declared to be without effect.* In addition,
in jurisdictions which have adopted the Uniform Commercial Code,' the
provision in the Code article on “Sales” that the affixing of a seal to a writing
evidencing a contract for sale or an offer to buy or sell goods does not con-
stitute the writing a sealed instrument applies, and the law with respect to
scaled instruments does not apply to such a contract or offer.®

§ 86. Necessity.
It is well settled, as a general rule, that consideration is an essential element
of, and is necessary to the enforceability or validity of, a contract.” It fol-

pay for. In the absence of quid pro quo, the Williston, Contracts 3d ed §§ 99 et seq,
engagement, except in the case of f'nrmal con- 103.
tracts, was t d “nudum tum''—a phrase 2

 the P Thon 1 Bn 1. § 102, infra.

derived from the civil law. When the English
courts finally declared that an action of as- 2. Holmes, J., in Krell v Cod 154 M

pc
Wash 51, 107 P 874, to be too indefinite and
uncertain, as to the price, to be enforced.

9. Slaughter v Mallet Land & Cattle Co.
(CAS5 Tex) 141 F 282, cert den 201 US 646,
50 L ed 903, 26 S Gt 761; Marske v Willard,
169 Il 276, 48 NE 290; Hayes v O'Brien, 149
Ill 403, 37 NE 73; Levy v Peabody, 230 Mass
164, 130 NE 261; Nu-Way Service Stations v
Vandenberg Bros. Oil Co. 283 Mich 551, 278
NW 683; Driebe v Ft. Penn Realty Co. 331
Pa 314, 200 A 62, 117 ALR 1091; Peerless
Dept. Stores v George M. Snook Co. 123
W Va 77, 15 SE2d 169, 136 ALR 130;
Goerke Motor Co. v Lonergan, 236 Wis 544,
295 NW 671.

Amnnotation: 136 ALR 139, 140.

10. Becker v Colonial Life Ins. Co. 153 App
Div 382, 138 NYS 491.

58 Columbia L. Rev 929 et seq.

It is said that the most widely used defi-
nition of “consideration” is a benefit to the
promisor or a loss or detriment to the prom-
isce. Test v Heaberlin, 254 Iowa 521, 118
Nwad 73. l

11. Byerly v Duke Power Co. (CA4 NC)
§l77 F2d 803, citing Restatement, CONTRACTS
.§75.

13. Howard College v Turner, 71 Ala 429;
Re Sadler's Estate, 232 Miss 349, 98 So 2d
863; Coast Nat. Bank v Bloom, 113 NJL
597, 174 A 576, 95 ALR 528.

14. Phoenix Mut. L. Ins. Co. v Raddin, 120
US 183, 30 L ed 644, 7 S Ct 500; Re Sadler's
Estate, 232 Miss 349, 98 So 2d 863; James
v Fulcrod, 5 Tex 512.

15. Wilson v Blair, 65 Mont 155, 211 P
289, 27 ALR 1235; Clements v Jackson Coun-
ty Oil & Gas Co. 61 Okla 247, 161 P 216

6-:96 Thompson v Thompson, 17 Ohie St

17. Williston, Contracts 3d ed § 110.
18. § 95, infra.

19. Contracts which were at common law
enforceable by an action of debt generally
derived their obligatory force from a duty
imposed by law. This duty was based either
on the form of the contract or on what was
known as quid pro quo. By this was meant
that the person owing the duty had received
from the person to whom the duty was due
something which he was bound to return or

427

sumpsit might be maintained for the nonper-
formance of a simple promise, they limited the
right of action to cases in which there existed
an clement which came to be known as “‘con-
sideration.” Any promise not supported by
a consideration they likewise termed “nudum
pactum.” The term “consideration” is thus in
some respects analogous to the causa of the
civil law and to quid pro quo in debt. In fact
the latter term has sometimes been treated
as though it were synonymous with considera-
tion. Shackleford v Hendley, 1 AK Marsh
(Ky) 496; Todd v Weber, 95 NY 181; Justice
v Lang, 42 NY 493.

Williston, Contracts 3d ed §§ 99 et seq,
103.

For translation of legal phrases and max-
ims, see AM Jur 2d Desx Book, Document
185.

The consideration, in the legal sense of the
word, of a contract is the quid pro quo, that
which the party to whom a promise is made
does or agrees to do in return for the prom-
ise. Phoenix Mut. L. Ins. Co. v Raddin, 120
US 183, 30 L ed 644, 7 S Ct 500,

20. Davis v Morgan, 117 Ga 504, 43 SE
732; Stohestreet v Southern Qil Co. 226 NC
261, 37 BE2d 676.

418

454, 28 NE 578.
3. Sce SeaLs (lIsted § 13).
4. See SeaLs (lsted § 8).

5. See AM Jur 2d Desx Boox, Document
130 (and supp).

6. Uniform Commercial Code § 2-203.

7. Tilley v Cook County (Tilley v Chi-
cago) 103 US 155, 26 L ed 374; Heryford
v Davis, 102 US 235, 26 L ed 160; Farrington
v Tennessee, 95 US 679, 24 L ed 558; Chor-
penning v United States, 94 US 397, 24 L ed
126; Byerly v Duke Power Co. (CA4 NC)
217 F2d 803; Lewis v Ogram, 149 Cal 505,
87 P 60; Davis v Seymour, 59 Conn 531, 21
A 1004; Porter v Title Guaranty & S. Co.
17 Idaho 364, 106 P 299; Leopold v Salkey,
89 Ill 412: Bright v Coffman, 15 Ind 371;
Caylor v Caylor, 22 Ind App 666, 52 NE
465; Stewart v Todd, 190 Iowa 283, 173
NW 619, 20 ALR 1272, reh den 190
Iowa 296, 327, 180 NW 146, 20 ALR 1301;
Neal v Coburn, 92 Me 139, 42 A 348;
Harper v Davis, 115 Md 349, 80 A 1012;
Hills v Snell, 104 Mass 173; De Moss v Rob-
inson, 46 Mich 62, 8 NW 712; Wilson v Blair,
65 Mont 155, 211 P 289, 27 ALR 1235;
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seal'” or bond or specialty,’ and the NIL docs not destroy the significance of
a seal in states where a seal imparts a special quality to a writing. The mere
fact, however, that a corporate instrument bears a scal does not necessarily
establish the instrument as a specialty as in the case of an individual, since
in such case the seal may be used only as a mark of genuineness.®

The Commercial Code—Commercial paper, declares that an igstrument
otherwise negotiable is within this article even though it is under a seal!
with the intent to place sealed instruments on the same footing as any other
commercial paper without affecting any other statutes or rules of law relating
to sealed instruments except so far as they are inconsistent.*

§ 214. Revenue stamps.®

Certain obligations for the payment of money come under the laws im-
posing stamp taxes, but instruments omitting required revenue stamps are
valid unless the statute expressly invalidates them.* The revenue stamp is
no part of a promissory note, and the omission of the stamp or failure to

cancel the stamps does not affect its negotiability.*

III. CONSIDERATION

A. In GeENERAL

§ 215. Generally.

This portion of the article treats of the necessity, sufficiency, and legality
of consideration for a bill or note or an obligation thercon. Treated elscwhere
are matters of consideration, or “value,” for a transfer of a bill or note,® con-
sideration for an ecxtension or modification, as distinguished from a renewal
instrument,? the effect of executory consideration on the unconditional nature
of an order or promise,* the effect of the presence or absence of a statement
of consideration,® and notice of, or from, the consideration.!

©17. Alropa Corp. v Myers (DC Del) 55 F
Jupp 936: Clarke v Pierce, 215 Mass 552,
102 NE 10%4. 3

Currie-McGraw Co. v Friedman, 135 Miss
701, 100 So 273; Bank of High Hill v
Rockey (Mo App) 277 SW 573; Security
State Bank v Brown, 110 Neb 237, 193 NW

18. Alropa Corp. v Myers (DC Del) 55 F
Supp 936; Wooleyhan v Green, 34 Del 503,
155 A 602.

19. Balliet v Fetter, 314 Pa 284, 171 A
466.

20. Sigler v Mt. Vernon Bottling Co. (DC
Dist Col) 158 F Supp 234, affd 104 App
DC 260, 261 F2d 378. .

1. Uniform Commercial Code § 3-113.

- 2. Comment to Uniform Commercial Code
§3-113,

See Otto v Powers, 177 Pa Super 253, 110
A2d B47.

3. Practice Aids.—Provision as to pay-

ment for revenue stamps. 2 Ax Jua LecavL

Foaums 2:748.

24. See Stave Taxes (lst ed §§ 12 et seq,
9).

5. Goodale v Thom, 199 Cal 307, 249 P
11; Newhall Sav. Bank v Buck, 197 Jowa 732,
197 NW 986; Farmers Sav. Bank v Neel, 193
Towa 685, 187 NW 533, 21 ALR 1116;

336.

6. §§ 334 et seq. infra.

While the NIL defines “value” in terms of
“consideration” (§ 216, infra); and uses the
term “‘value” in describing, the character of
an original party for accommodation (§ 118,
supra), in the Commercial Code *“consid-
eration” is distinguished from “‘value.”
The former refers to what the obligor has
received for his cbligation, and is important
only on the question whether his obligation
can be enforced against him. (Comment 1
to Uniform Commercial Code § 3-408).
“Value” is important only on the question
whether the holder who has acquired that
obligation qualifies as a particular kind of

holder. Comment 2 to Uniform Commnercial
Code § 3-303.

7. §§ 302 et seq., infra.

8. § 141, supra.

9. §§ 90, 145, 188, 189, supra,
l 10. §§ 452 et seq., infra.
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v Like any other contract, a negotiable instrument requires a consideration
as between the original parties, or a recognized substitute therefor,'* but such
an instrument is presumed to have been issued for a valuable consideration.’®

B. WuaT CONSTITUTES

§ 216. Generally.

The general principles as to what constitutes consiaeration for a contract,
full discussion of which appears in another article,'® apply in determining
what constitutes consideration for a bill or note. Any consideration, that is,
any valuable consideration as distinguished from “good” consideration,'® suf-
ficient to support a simple contract, supports a negotiable instrument.

Thus, while nothing is a consideration unless it is known and agreed to as
such by both parties,'® and these definitions are not completely comprehen-

sive,"

]

consideration may be said to consist in any benefit to the promisor, or

in a loss or detriment to the promisee,*® or to exist when, at the desire of the
Vs

11. § 237, infra.
12, See Vol. 12.
13. See ContrAcTs (1Ist ed §§ 75 et seq.).

14. Flores v Woodspecialties, Inc. 138 Cal
App 2d 763, 292 P2d 626.

Under the heading, “What constitutes con-
sideration,” the NIL declares that value is
any consideration sufficient to support a
simple contract. Negotiable Instrument Law

25. Compare Negotiable Instrument Law

191, which states that “value” means valu-
able consideration.

Apart from the “except” clause relating to
an antecedent obligation, other obligations
‘on an instrument are subject to the ordinary
rules of contract law relating to contracts
not under seal, with respect to the necessity
or sufficiency of consideration. Comment 3
to Uniform Commercial Code § 3-408.

18. Sullivan v Sullivan, 122 Ky 707, 92 SW
966; Campbell v Jefferson, 296 Pa 368, 145
A 912, 63 ALR 1180 (slight loss, inconven-
ience, or benefit is valuable); Re Smith, 226
Wis 556, 277 NW 141.

Courts often speak of “good” consideration
in the sense of a sufficient or valuable con-
sideration, rather than “good” in the tech-
nical and limited sense.

16. Philpot v Gruninger, 14 Wall (US) 570,
20 L ed 743; United Beef Co. v Childs, 306
Mass 187, 27 NE2d 962; Suske v Straka,
229 Minn 408, 39 NW2d 745 (while pre-
existing indebtedness would constitute consid-
eration for a note, this is not so where plain-

. tiff testified that the note was “a present”);

Leach v Treber, 164 Neb 419, 82 NW2d 544
(detriment to promisee); First Nat. Bank v
Chandler (Tex Civ App) 58 SW2d 1056,
ggoévt;ismd; Good v Dyer, 137 Va 114, 119

Consideration is the price voluntarily paid
for a promisor's undertaking. Philpot v
Gruninger, 14 Wall (US) 570, 20 1. ed 743;
Const Nat. Panl 113 NII. 597,

Rlanm

174 A 576, 95 ALR 528 (bargained for
and paid).

Consideration is a matter of contract, and
that which is claimed to be such must be
within the express or implied contempla-
tion of the parties. Van Houten v Van
Houten, 202 Iowa 1085, 209 NW 293.

It is a question of fact for the jury whether
a note given by a practically helpless in-
valid to his nurse was a gift, or compensa-
tion for services rendered. Meginnes v Mec-
Chesney, 179 Iowa 563, 160 NW 50.

17. Irwin v Lombard University, 56 Ohio
5t 9, 46 NE 63.

18. Howard v Tarr (CA8 Mo) 261 F2d
561 (applying Ohio law); Hance Hardware
Co. v Howard, 40 Del 209, 8 A2d 30; Tegt-
meyer v Mordlund, 259 IIl App 247; Kelley,
Glover & Vale, Inc. v Heitman, 220 Ind
625, 44 NE2d 981, cert den 319 US 672,
87 L ed 1713, 63 S Ct 1320; First State
Bank v Williams, 143 Iowa 177, 121 NW
702; Bryan v Glass, 6 La Ann 74b; Amherst
Academy v Cowls, 6 Pick (Mass) 427; Becker
County Nat. Bank v Davis, 204 Minn 603,
284 NW 789; Leach v Treber, 164 Neb 419,
82 NW2d 544 (trouble, injury, inconvenience,
prejudice, or detriment to promisee); Coast
Nat. Bank v Bloom, 113 NJL 597, 174 A
576, 95 ALR 528; Cockrell v McKenna, 103
NJL 166, 134 A-687, 48 ALR 234; Mills v
Bonin, 239 NC 498, 80 SE2d 365; L. A.
Randolph Co. v Lewis, 196 NC 51, 144 SE
545, 62 ALR 1474; City Trust & Sav. Bank
v Schwartz, 68 Ohio App 80, 22 Ohio Ops
176, 39 NE2d 548; First. Nat. Bank v Box-
ley, 129 Okla 159, 264 P 184, 64 ALR 588;
Van Bebber v Vechill, 166 Or 10, 109 PZJ
1046; Campbell v Jeflerson, 296 Pa 368, 145
A 912, 63 ALR 1180; Shayne of Miami, Ine.
v Greybow, Inc. 232 SC 161, 101 SE2d 486.

A valuable consideration in the sense of
the law may consist either in some right,
interest, profit, or benefit accruing to one
party, or some forbearance, detriment, loss,

" or responsibility given, suffered, or undertaken
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promisor, the promisee or any other person has done or abstained from doing,
or does or abstains from doing, or promises to do or to abstain from doing,
something, the consideration being the act, abstinence, or promise.”® It has
been said generally that to give a consideration value for the supporting of a
promise, it must be such as deprives the person to whom the promise is made
of a right which he possessed before, or else confers upon the other party a
benefit which he could not otherwise have had.®

Consideration may be given to the promisor or to some other person. It
matters not from whom the consideration moves or to whom it goes. If it
is bargained for as the exchange for the promise, the promise is not gratuitous.!
Consideration need not move from the promisee,® and it need not be pecuniary
or beneficial to the promisor.® Consideration moving to the promisor may be
a benefit to a third person* or a detriment incurred on his behalf.*

Consideration is not always a fact question. If all the facts concerning the

issue of consideration are without dispute, such issu¢ becomes a question of
law.*

§ 217. Adequacy.

The law concerns itself only with the existence of legal consideration for a
bill or note. Mere inadequacy of the consideration is not within this concern,’
in the absence of fraud,® mistake, undue influence,’ mental incapacity of the

by the other. Howard v Tarr (CA8 Mo)
261 F2d 561 (applying Ohio law); Currie v
Misa (Eng) LR 10 Exch 153; See Seth v
Lew Hing, 125 Cal App 729, 14 P2d 537,
15 P2d 190, which also sets forth a stat-
utory definition.

19. Becker County Nat. Bank v Davis, 204
Minn 603, 284 NW 789; Irwvin v Lombard
University, 56 Ohio St 9, 46 NE 63.

20. Westmont Nat. Bank v Payne, 108 NJL
133, 156 A 652.

#*1. Shayne of Miami, Inc. v Greybow, Inc.
232 SC 161, 101 SE2d 486 (quoting Restate-
ment, ContrACTs § 75(2)).

2 Flores v Woodspecialties, Inc. 138 Cal
App 2d 763, 292 P2d 626; Hance Hardware
Co. v Howard, 40 Del 209, 8 A2d 30.

3. Howard v Tarr (CAB8 Mo) 261 F2d 561
(2pplying Ohio law); Moriconi, v Flemming,
125 Cal App 2d 742, 271 P2d 182; Re Ber-
becker, 277 TH App 201; Kelley, Glover &
Vale, inc. v Heitman, 220 Ind 625, 44 NE2d
981, cert den 319 US 672, 87 L ed 1713, |
63 S Ct 1320; Chick v Trevett, 20 Me 462; ,
Greenwood Leflore Hospital Com. v Turner,
213 Miss 200, 56 So 2d 496; Leach v Treber,
164 Neb 419, 82 NW2d 544; County Trust
Co. v Mara, 242 App Div 206, 273 NYS
597, afid 266 NY 540, 195 NE 190; Fisst
Nat. Bank v Boxley, 129 Okla 159, 26%¢ P
184, 64 ALR 5388; Shayne of Miami, Inc. v
Greybow, Inc. 232 SC 161, 101 SE2d 486;
Ballard v Burton, 64 Vi 387, 24 A 769.

4. Bromfield v Trinidad Nat. Invest. Co.
(CA10) 36 F2d 6i6, 71 ALR 512; Teat-

meyer v Nordlund, 259 Il App 247; Green-
wood Leflore Hospital Com. v Turner, 213
Miss 200, 56 So 2d 496; Coast Nat. Bank
v Bloom, 113 NJL 597, 174 A 576, 95 ALR
528; First Nat. Bank v Boxley, 129 Okla 159,
264 P 184, 64 ALR 588; Swanson v Sanders,
75 SD 40, 58 NW2d 809; Barrett v Mahnken,
6 Wyo 541, 48 P 202,

S. Brainard v Harris, 14 Ohio 107; Third
Nat. Bank & Trust Co. v Rodgers, 330 Pa
523, 198 A 320; Skagit State Bank v Moody,
86 Wash 286, 150 P 425, LRA1916A 1215.

6. Jones v Hubbard (Tex Civ App) 302 SW
2d 493, errorrefnre.

7. Walker v Winn, 142 Ala 560, 39 So 12;
Poggetto v Bowen, 18 Cal App 2d 173, 63
P2d 857; Smock v Pierson, 68 Ind 405; Cen-
tral Sav. Bank v O'Connor, 132 Mich 578, 94
NW 11; Campbell v Jefferson, 296 Pa 368,

64 Vt 387, 24 A 769; Good v Dyer, 137 Va
114, 119 SE 277; Hatten’s Estate, 233 Wis
199, 288 NW 278.

8. Lorber v Tooley, 47 Cal App 2d 47, 117
P2d 421.

Inadequacy sufficient to shock the con-
science constitutes in itsel{ a badge of fraud.
Harshbarger v Eby, 23 Idaho 753, 156 P
619; Wolford v Powers, 85 Tnd 294; Haunon
v Fink, 66 Okla 115, 167 P 1152; Rauschen-
bach v McDaniel's Estate, 122 W Va 632, 11
SE2d 852.

9. Shocket v Fickling, 229 SC 412, 93 SE
2d 203; Ranschenbach v McDauiel's Estate,
122 W Va 632, 11 SE2d 852,
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obligor,’ or a statute requiring the quantum of consideration to be weighed."
The adequacy in fact, as distinguished from value in law, is for the parties to
judge for themselves.* It is ordinarily immaterial that the consideration for
a bill or note is inadequate as compared with the amount of the order or prom-
ise,”® or that the obligor, knowing the circumstances or having an opportunity
to inform himself, is disappointed in his expectations.™

Legal or valuable considergtion may be of slight value,' or it may be a
trifling benefit, loss, or act,'® or it may be of value only to the promising party."
It may be of indeterminate value,'® such as property the value of which is
incapable of reduction to any fixed sum and is altogether a matter of opinion,'
the good will of a business,” or an act which affords the promising party
pleasure or gratification, pleases his fancy, or otherwise merits, in his judgment,
his appreciation. However, it is obvious that in the case of a pecuniary or
property consideration, there is a more objective standard by which the law
can judge the nonexistence or gross inadequacy of value than in the case of

satisfaction of desire or fancy.!

10. Rauschenbach v McDaniel's Estate, su-
pra.

11. Herbert v Lankershim, 9 Cal 2d 409, 71
P2d 220 (statute providing that moral obli-
gation is good consideration to the extent
of the obligation but no further),

12. Philpot v Gruninger, 14 Wall (US) 570,
20 L ed 743; Price v Jones, 105 Ind 543, 5
NE 683; Amherst Academy v Cowls, 6 Pick
(Mass) 427; Re Hore's Estate, 220 Minn 374,
19 Nw2d 783, 161 ALR 1366; Ballard v Bur-
ton, 64 Vt 387, 24 A 769; Good v Dyer, 137
Va 114, 119 SE 277; Rauschenbach v Mec-
Daniel’s Estate, 122 W Va 632, 11 SE2d 852
(purely a matter for the deceased maker to
have determined, and his estate must pay the
note) ; Hatten’s Estate, 233 Wis 199, 288 NW
3;2; Sheldon v Blackman, 188 Wis 4, 205 NW

There is no rule by which the courts can
be guided if they undertake the determination
;f 9“:.uch. adequacy. - Wolford v Powers, 85 Ind

13. Littlegreen v Gardner, 208 Ga 523, 67
SE2d 713; Re Hore's Estate, 220 Minn 374,

. 19 Nw2d 783, 161 ALR 1366 (personal serv-
145 A 912, 63 ALR 1180; Ballard v Burton, *

ices may constitute sufficient consideration
regardless of their economic value as com-
pared to the amount of the note); Miller v
McKenzie, 95 NY 575; Shocket v Fickling,
229 SC 412, 93 SE2d 203; Hatten's Estate,
233 Wis 199, 288 NW 278.

A note is valid as founded on sufficient
consideration where, for a loan of $1,500 in
gold coin, made at a time when that amount
of gold would be worth $2,500 in paper cur-
rency, the note was executed for $2,500, with-
out specifying in what kind of money it was
payable. Cox v Smith, 1 Nev 161. Compare
Turner v Young, 27 Ind 373.

Appreciation of the way in which medical
services are performed will support a note to
a doctor for an amount exceeding what
wenld atherwise be the value of services.

Foxworthy v Adams, 136 Ky 403, 124 SW
381.

Valid consideration supporting a note need
not be of balanced value with the instrument.
Rauschenbach v McDaniel's Estate, 122 W Va
632, 11 SE2d 852.

14. Philpot v Gruninger, 14 Wall (US) 570,
20 L ed 743; Harshberger v Eby, 28 Idaho
753, 156 P 619; Smock v Pierson, 68 Ind
405; Hannon v Fink, 66 Okla 115, 167 P
1152.

15. First Nat. Bank v Trott, 236 Ill App
412; Smock v Pierson, 68 Ind 405; Good v
Dyer, 137 Va 114, 119 SE 277.

Slight loss or inconvenience to the promisee
upon his entering into the contract, or like
benefit to the promisor, is deemed a valuable
consideration. Campbell v Jefferson, 296 Pa
368, 145 A 912, 63 ALR 1180.

16. Ballard v Burton, 64 Vt 387, 24 A 769;
Good v Dyer, 137 Va 114, 119 SE 277.

17. Smock v Pierson, 68 Ind 405.

18, Price v Jones, 105 Ind 543, 5 NE 683;
Smock v Pierson, 68 Ind 405; Miller v Fin-
ley, 26 Mich 249; Sheldon v Blackman, 188
Wis 4, 205 NW 486.

19. Miller v Finley, 26 Mich 249.

20. Harshbarger v Eby, 28 Idaho 753, 156
P 619 (business, property, and good will);
Smock v Pierson, 68 Ind 405 (even though
business proves unsuccessful).

In Magee v Pope, 234 Mo App 191, 112
SW2d 891, it was held that the practice and
good will of a physician was not a salable
item and did not constitute consideration and
the maker was entitled to cancellation of a

Inotg given therefor.

1. Wolford v Powers, 85 Ind 29%; Foxworthy
v Adams, 136 Ky 403, 124 SW 381; Hatten’s
Estate, 233 Wis 199, 288 NW 278.
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U. 8., XX., 683); Gunn v. Barry, 15 Wall,,
610 (82 U. 8., XX, 212); Walker v. Whitehead,
16 Wall., 314 (83 U. 8., XXI., 857).

As to the position taken by the advocates of
the ‘“*homestead exemption,” that the Statescan
exempt articles of necessily as against anteced-
ent contracts, and that the amount of the ex-
emption must necessarily be a matter of legisla-
tive discretion, we must admit that there would
be greal force in the second branch of this prop-
osition, if the first were sound and could be
successfully maintained. But it is wmpldc!i
answered by the cases already herein cited.
Btate cannot minister, even to the most pressing
necessities of her citizens, by impairing the ob-
ligation of subsisting contracts. Whatever pow-
er a distinct civic community may have, in this
rzrct. to the States of this Union it is ib-
ited by the ex[iress language of the National
Constitution. In our view, the true doctrine,
sustained by the great weight of authority is,
that such property as was subject to execution
at the time the debt was contracted, must con-
tinue sybject to execution until the debt is paid,
#0 long as it remains in the hands of the debtor.

Mr. A. W, Tourgee,for defendant in error:

The remedy embraces everything that the
creditor may lawfully do or have done, in his
behalf, upon a violation of the contract. All
that is included in a sult or action, from the is-
sue of process to the satisfaction of judgment,

* is & part and parcel of the creditor's remedy. If
the term “‘obligation” includes the whole of the
remedy, then any change in the conduct of an
action or the enforcement of & judgment which
tends, in any degree, to prevent, hinder, delay
or render in any manner less speedy and effica-
cious, any part of the remedy, would be viola-
tive of the constitutional inhibition.

2 Kent, Com., 397; 3 Story, Com., sec. 1392,

. 268; Sturges v. Crowninshield, 4 Wheat. 122,

, 201: Mason v. Haile, 12 Wheat., 370; Beers
v. Haughton, 9 Pel., 829, 359; Cook v. Moffat,
5 How., 3186.

Again; if a creditor has a right to subject the
property of the debtor to the satisfaction of his
claim, he has the right to subject the whole of
it, not exempt at the date of his contract. Yet,

Bronson v, Kinzie, | How., 815, Chief Jus-
tice Taney, delivering the opinion of the court,
says: “‘Undoubtedly the State may regulate the
mode of proceeding in its courts at pleasure,
both as to past and future contracts. It may,
for example, shorten the periods within which
claims may be barred. It may, if it think prop-
er, direct that the necessary implements of agri-
culture or the tools of the mechanic, or articles
of necessity in household furniture, like wear-
ing apparel, be not liable to execution on judg-
ments.”

This language has becn several times cited
with approval.

Gunn v. Barry,15 Wall.,810(82 U. 8., XXI,
212).

There is no human subtility which can dis-
tinguish between an exemption from execution
against the person, and an exemption from exe-
cution against property. Both are a part of the
remedy. If the State has power 1o exempt cer-
tain articles because they are necessaries, the
power to definc what are necessaries must be
admitted.

There are certain decisions of the Supreme
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OGourts of some of the States, which take the
broad ground that the remedy is not within the
obligation of a contract, to any extent what-
ever, and is, consequently, within the absolute
control of the State. According to these, it is
inconsistent to hold that the State cannot ex-
empt from execution,property which the debtor
has an undoubted right to sell or incumber, up
to the very hour of lien obtained by the creditor.

The most important of these cases are: Morse .

v. Goold, 11 N. Y., 281; Jacobs v. Smallwood,
63 N. C., 112; Hill v. Kessler, 63 N. C., 437;

Garrett v. Chesire, 69 N. C., 896; Wilson v, -

Sparks, 72 N. C., 288; Edwards v. Kearzey, 75
N. C.. 409.
The effect of what is termed the homestead
provision of North Carolina, is not todeny the
creditor’s right, but to regulate the manner in
which il shall be enforced. It does not prevent
him from holding his debtor liable, but simply
says that & certain portion of the debtor’s real
estate shall not be subject tosale during his life
nor until the majority of his youngest child. It
is not so much for the ease and comfort of the
debtor, as for the benefit of the State that it
was enacted; not to favor the debtor, but to
prevent the evils of almost universal pauperism.
The purPoae of the provision is to prevent pau-
perism, ignorance and crime, by assuring the
citizen of a sufficiency to prevent absolute want
during his lifetime; not for his sake nor to pre-
vent his creditor from having his due, but be-
cause the public weal demanded that the scath
of the years of revolution should not fall upon
unprotected heads, and the State be burdened
with an unnumbered host of hopeless paupers,
iu cunsequence. y
It affects the remedy of the creditor only in-
cidentally, in the performance of a high public
beliest. The safety and health of the Eommon-
wealth are above private right. The sacredness
of private property disappears before the im-
perious demands of public necessity. When

two rights are in conflict, the greater must pre- .

vail.
See, Munn v. Il. (ante, 17); R. R. Co.v. Iowa
(ante, 94); Peik v. R. R. Co. (ante, 97).

Mr. Justice Swayne delivered the opinion
of the court:

The Constitution of North Carolina of 1868
took effect on the 24th of April in that year.
Sections 1 and 2 of article X., declare that per-
sonal property of any resident of the State, of
the value of $500, to be selected by such resi-
dent,shall be exempt from sale under execution
or other final process issued for the collection
of any debt: and that every homestead,and the
buildings used therewith, not exceeding in value
$1,000, to be selected by the owner, or, in lien
thereof, at the option of the owner, any lot in
a city, town or village, with the buildings used
thereon, owned and occupied by any resident
of the State, and not exceeding in value 1,000,
shall be exempt in like manner from eale for
the collection of any debt under final process.

On the 22d of August, 1868, the Legislature

assed an Act which prescribed the mode of
aying off the homestead,and sctting off the per-
sonal property so exempted by the Constitution.
On the Tth of April, 1869, another Act was
passed, which repealed the prior Act, and pre-
scribed a different mode of doing what the prior
95
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Act provided for. This latter Act has not been
repealed or modified.

hree several judgments were recovered
against the defendant in error: one on the 15th
of December, 1863, upon a bond dated the 25th
of September, 1863; another on the 10th of Oc-
tober, 1863, upon a bond dated February 27,
1866; and the third on the Tth of January,1868,
for a debt due prior to that time. Two of these
judgments were docketed, and became liens
upon the premisesin controversy on the 16th of
December, 1868. The other one was docketed,

* and became such lien on the 18th of January.

1869. When the debts were contracted for
which the judgments were rendered, the exemp-
tion laws in force were the Acts of January 1,
1854, and of February 16th, 1859. The first-
pamed Act exempted ceriain enumerated ar-
ticles of inconsiderable value, and ** such other
property as the freeholders appointed for that
purpose might deem necessary for the comfort
and support of the debtor's family, not exceed-
ing in value $50, at cash valuation.” By the
Act of 1859, the exemption was extended to
fifty acres of land in the country, or two acres
in & town, of not greater value than ,

On the 22d of January, 1869, the premisesin
controversy were duly set off to the defendant
in error, s a homestead. * He bad no other real
esiate, and the premises did not exceed $1,000
in value. On the 6th of March, 1869, the sher-
iff, under executions issued on the judgments,
sold the premises to the plaintiff in error, and
thereafter executed to him a deed in due form.
The regularity of the sale is not contested.

The Act of August 22, 1868, was then in
force. The Acts of 1854 and 1859 had been re-
pealed. Wilson v. Sparks, 72 N. C., 208. No
point is made upon these Acts by the counsel
upon either side. We shall,therefore, pass them
by without further remark.

The plaintiff in error brought this action ig
the Buperior Court of Granville County, to re-
cover possession of the premises so sold and
conveyed to him. That court adjudged that
the exemption created by the Constitution and
the Act of 1868 protected the property from lia-
bility under the judgments, and that the sale
and conveyance by the sheriff were. therefore,
void. Judgment was given accordingly. The
Bupreme Court of the State affirmed the judg-
ment. The plaintiff in error thereupon brought
the case here for review. The only federal
question presented by the record is, whether the
exemption was valid as regards contracts made

he adoption of the Constitution of 1868.

The counsel for the plaintiff in error insists
upon the negative of this proposition. The
counsel upon the other side, frankly conceding
several minor points, maintains the affirmative
view. Our remarks will be confined to this'sub-

The Constitution of the United States de-
clares that “‘No State shall pass any * * * law
impairing the obligation of contracts.”

A contract is the agreement of minds, upon |

a sufficient consideration, that something speci-
fied shall be done, or shall not be done.

The lexical detinition of **‘impair” is ‘‘to make
worse; to diminish in quantity,value, excellence
or etrength; to lessen in power; to weaken; to
enfeeble; to deteriorate.”—Webster, Dic.
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‘“Obligation ” is defined to be *‘the act of
obliging or binding; that which obligates; the
binding power of a vow, promise, oath or con-
tract,” etlc. Webslter, Dic.

** The word is derived from the Latin word
obligatio, tying up; and that from the verb obligo,
to bind or tie up; to engage by the ties of a
promise or oath, or form of law; and obligo is
compounded of the verbligo, to tie or bind fast,
and the preposition ob, which is prefixed to in-
crease its meaning.” Blair v. Williams, 4 Litt.,
35, and Lapsley v. Brashears, 4 Litt.,47. [Opin-
ion in above cases, 4 Litt., 63].

The obligation of a contract includes every
thing within its obligatory scope. Among these
elements nothing is more important than the
means of enforcement. This is the breath of
its vital existence. Without it, thecontract, as
such, in the view of the law, ceases to be, and
falls into the class of those *‘imperfect obliga-
tions,” as they are termed, which depend for
their fulfillment upon the will and conscience
of those upon whom they rest. The ideas of
right and remedy are inseparable. ** Want of
right and want of remedy are the same lhing."
1 Bac. Abr., tit. Actions in General, letter B.

In Von Eiy'mn v. Quincy, 4 Wall,, 535 [TL
U. 8., XVIIL., 403], it wassaid: **A statute of
frauds embracing pre-existing parol contracts
not before required to be in writing would affect
its validity. A statute declaring that the word
‘ton’ should, in prior as well as subsequent con-
tracts,be held to mean half or double the weight
before prescribed would affect its construction.
A statute providing that a previous contract of
indebtment may be extinguished by a process
of bankruptey would involve its discharge; and
a statute forbidding the sale of any of the debt-
or’s property under a judgment upon suchacon-
tract would relate to the remedy,”

It cannot be doubted, either upon principle
or authority, that each of such laws would vio-
late the obligation of the contract, and the last
ot less than the first. These propositions scem
to us too clear to require discussion. It is also
the settled doctrine of this court, that the laws
which subsist at the time and place of makin,
a contract enter into and form a part of it, as i
they were expressly referred to or incorporated
in its terms. This rule embraces alike thoee
which affect its validity, construction, discharge
and enforcement. on Hoffman v. Quincy
(supra), McCracken v. Hayward,2 How., 608.

In Greenv. Biddle,8 Wheat., 1,this court said,
touching the point here under consideration: **It
is no answer, that the Acts of Kentucky now in
question are regulations of the remedy, and not
of the right to the lands. If these Acts so change
the nature and extent of existing remedies as ma-
terially to impair the rights and interestsof the
owner, they are just as much a violation of the
compact as if they overturned his rights and in-
terests.”

“'One of the tests that a contract has been im-
paired is, that its value has b legls[almn 5505
diminished. It is not by the !fonstltutxon 1o be
impaired atall. 'Thisis not equeslion of degree

or ner or cause, but of encroaching in any re-

spect_on_iis_obligation—dis .nsm%_i_with any
part of its force.” Bk, v, Sharp, 6 How., 301y
It is to be understood that the encroachment

thus denounced must be material. If it be not

a6 11, 8,
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material, it will be rcgarded as of no account.

These rules are axioms in the jurisprudence
of this court. We think they rest upon a solid
foundation. Do they not cover this case; and
are they not decisive of the question before us?

We will however,further examine the suhject.
It isthe established law of North Carolina that
slay laws are void, because they are in conflict
with the national Constitution. Jacobs v. Small-
wood, 63 N. C., 112; Jones v. Chittenden, 1 L.
Repos. (N. C.), 385: Barnesv. Barnes, 8 Jones,
L. 866. This ruling is clearly correct. Such
laws change & term of the contract by post-
poning the time of payment. This impairs its
obligation, by making it less valuable to the
tor. But it doea this solely by operating
on the remedy. The contract is not otherwise
touched by the offending law. Let ussuppose
a case. A party recovers two judgments—one
against A, the other against B—each for the
sum of §1,500, upon a promissory note. Each
debtor has property worth the amount of the
judgment, and no more. The Legislature there-
after passes & law declaring that all past and
future judgments shall be collected *‘in four
equal annual installments.” At the same time,
another law is passed, which exempts from ex:
ecution the debtor’s property to the amount of
$1,500. The court holds the former law void
and the latter valid. Is not such a result a legal
solecism? Can the two judgments bereconciled?
One law postpones the remedy, the other de-
stroys it; except in the contingency that the
debtor shall acquire more property—a thing
that may not occur and that cannot occur if he
die before the acquisition is made. Both laws
involve the eame principle and rest oo the same
basis. They must stand or fall together. The
concession that the former is invalid cuts away
the foundation from under the latter. If a State
may stay the remedy for one fixed period, how-
ever short, it may for another, however long.
And if it may exempt property to the amount
here in question, it may do so to any amount.
This, as regards the mode of impairment we are
considering, would annul the inhibition of the
Constitution, and set at naught the salutary re-
it was intended to impose.
power to tax involves the power to de-
stroy. AMcCullochv. Md., 4 Wheat., 418. The
power to modify at discretion the remedial part
of s contract is the same thing.

But it is said that imprisonment for debt may
be abolished in all cases, and that the time
preacribed by a statute of limitations may be
abrid i :

h#ﬁwnm&m for debt is a relic of ancient
barbarism. Cooper’s Justinian, 658; 12 Tables,
Tab. 8. It has descended with the stream of
time. It is a punishment rather than a remedy.
1t is right for fraud, but wrong for misfortune.
It breaks the spirit of the honcst debtor,destroys
his credit, which is a form of capital, and dooms
bim, while it lasts, to helpless idleness. Where
there is no fraud, it is the opposite of a remedy.
Every right-minded man must rejoice when
syuch a blot is removed from thestatute book.
—-‘laim upon the power of a State, even in this
class of cases, sce the strong dissenting opinion
of Washington J., in Mason v. llaile,12 Wheat.,
370,

Statutes of limitation are statutes of repose.
Qs My
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They are necessary to the welfare of society.
The lapse of time constantly carries with it the
means of proof. The public as well as indi-
viduals are interested in the principle upon
which they proceed. They do not impair the
remedy, but only require its application within
the time specified. If the period limiled be un-
rcasonably short, and designed to defeat the
remedy upon pre-existing contracts, which was
part of their obligation, we should pronounce
the statute void. Otherwise, we should abdi-
cate the performance of one of our most dmpor-
tant duties. The obligation of a contract can-
not be substantially impaired in any way by &
state law. This restriction is beneficial to those
whom it restrains, as well as to others. No
community can haveany higher public interest
than in the faithful performance of contracts
and the honest administration of justice. The
inhibition of the Constitution is wholly prospect-
ive. The States may legislate as to contracts
thereafter made, as they may see fit. It isonl
those in existence when the hostile law is

that are protected from its effect.

In Bronson v. Kinzie, 1 How., 311, the sub-
ject of e:em'Ftions was touched upon but not
discussed. here a mortgage had been exe-
cuted in 1llinois. Subsequently, the Legisla-
ture passed a law giving the morlgagor a year
to redeem after sale under a decree, and requir-
ing the land to be appraised. and not to be sold
for less than two thirds of the appraised value.
The law was held to be void in both particulars
as to pre-existing contracts, What is said as to
exemplions is entirely obifer; but, coming from
80 high a source, it is entitled to the most re-
spectful ‘consideration. The court, speaking
tmugh ChiefJustics Taney, said: “‘A State may,
if it thinks proper, direct that the necessary im-
plements of agriculture, or the tools of the me-
chanie, or articles of necessity in household fur-
niture, shall, like wearing apparel, not be lia-
ble to execution on judgments. Regulations of
this description have always been considered in
every civilized community as properly belong-
ing 1o the remedy tobe executed or not by everr
sovereignty, n.ccordini'to its own views of pol-
icy and humanity.” He quotes with approba-
tion the passage which we have quoted from
Green v. Biddle. To guard against possible
misconstruction, he is careful to say further:
“‘Whatever belongs merely to the remedy dfiay |
be altered according to the will of the State, pro-
vided the alteration does not impair the obliga-
tion of the contract. But, if that effect is pro-
duced, it is immaterial whether it is done by
acting on the remedy, or dircctly on the con-
tract itself. In either case, it is prohibited by
the Coostitution.”

The learncd Chief Juatice seems to have had
in his mind the maxim * De minimis,” etc. Upon
no other ground can any exemption be justi-

fied. “Roliql' and humanil*" are dangerous.
guides in the discussion of a legal proposition..

¢ who Tollows tlicm far is apt to_bring back
[The means of error and delusion. _The prohibi-
dion contuins no qualification, and we have no

15 simply To execiile it
"'_“"EE‘

judicial authority to interpoluie any. Ourduty

cre [he Tucls are undisputed, it i3 always
the duty of the court to pronounce the legal re-
sult. AMerch. Bk, v. St. Bk., 10 Wull., 604 [77

Y
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U. B., XIX., 1008]. Here there is no question [

of legislative discretion involved. With the
constitutional prohibition, even as expounded
by the late Chief Justice, before us on one hand,
and on the other the State Constitution of 1868,
and the laws passed to carry out its provisions,
we cannot hesitate to hold that both the latter
do seriously impair the obligation of the several
contracts here in g::estion, We say, as was
eaid in Gunn v. Barry, 15 Wall., 62 [82 U.
8., XXI., 214], that no one can cast his eyes
upon the new exemptions thus created without
being at once struck with their excessive char
acter, and hence their fatal magnitude. The
claim for the retrospective efficacy of the Con-
stitution or the laws cannot be supported. Their
validily as to contracts subsequently made ad-
mits of no doubt. Bronson v. Kinzie, supra, .
The history of the National Constilution
throws a strong light upon thissubject. Between
the close of the War of the Revolution and the

adoption of that instrument, unprecedented
pecuniary distress existed throughout the coun-
tr

y.
“The discontents and uneasiness, arising in a
great measure from the embarrassment in which
& great number of individuals were involved,
continued to become more extensive. At length,
two great partics were formed in every State,
which were distinctly marked, and which pur-
sued distinct objects with systematic arrange-
ment.” 5 Marshall, L. of Washington, 75. Oney
party sought to maintain the inviolability of
contracts, the other to impair or destroy them.
““The emission of paper money, the delay of
legal proceedings, and the suspension of the col-
lection of taxes, were the fruits of the rule of
the latter, wherever they were completely dom-
inant.” 5 Marshall, L. of Washington, 86.

**The system called justice was, in some of
the States, iniq‘nir.y reduced to elementary prin-
ciples. * * In some of the States,
creditors were treated as outlaws. Bankrupts
were armed with legal authority to be persecu-
tors and, by the shock of all confidence, society
was shaken to its foundations.” Fisher Amﬂ
Works: ed. of 1859, 120. €

**Evidences of acknowledged claims on the
public would not command in the market more
than one fifth of their nominal value. The
bonds of solvent men, payable at no very dis-
tant day, could not be negotiated but at ‘a dis-
count of thirty, forty or fifty per cent. per an-
pum. Lande propen¥ would rarely command
any price; and sales of the most common arti-
cles for reac‘ljy money could only be made at
enormous and ruinous depreciation.

Btate Legislatures, in too many instances,
yielded to the necessities of their constituents,
and passed laws by which ereditors were com-
pelled to wait for the payment of their just de-
mands,on the tender of security, or to take prop-
erty at & valuation, or paper money falscly pur-
porting to be the representative of specie.” Ram
sey, Hist. U. 8., 77.

*The effects of these laws interfering between
debtors and creditors were extensive. They de-
stroyed public credit and confidence between
man and man, injured the morals of the people,
and in many instances insured and ageravated
the ruin of the unfortunate debtors for whose
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Besides the large issucs of continental money.
nearly all the States issued their own bills of
credit.  In many instances the amount was
very large. 2 Phillips’ Hist. Sketches of Am.
Paper Currency, 29. The depreciation of both '
became enormous.  Ouly one per cent. of the
“‘continental money" was assumed by the new
government, Nothing more was ever paid upon
it. Act of Aug. 4, 1790, sec. 4. 1 Stat. at L..
140. 2 Phillips’ Hist. American Paper Currency
184. It is needless to trace the history of the
cmissions by the States.

The Treaty of Peace with Great Britain de-
clared that “*The creditors on either side shall
meet with po lawful impediment to the recov-
ery of the full amount in sterling money of all
bona fide debts heretofore coniracted.” The
British Minister complained earnestly to the
American Secretary of State,of violations of this
guaranty. Twenty-two instances of laws in y
confiict with it in different States were specific-
ally pamed. 1 Am. St. Papers, pp. 195, 196
199, and 237. In South Carolina, ‘laws were
passed in which property of every kind was
made a legal tender in payment of debts, al-
though payable according to contract in gold
and silver. Other laws installed the debt, so
that of sums already due, only a third and after-
wards only a fifth, was securable in law.” $
Ramsey, Hist. 8. C., 429. Many other States

laws of a similar character. The obliga-
tion of the contract was as often invaded after
judgment as before. The attacks were quite as
common and effective in one way asin the other.
To meet these evils in their various phases, the
national Constitution declared that ““No State
should emit bills of credit, make anything but
gold and silver coin a legal tender in payment
of debts, or pass any law * * * impairing
the obligation of contracts.” All these provis-
ions grew out of previous abuses. 2 Curt. Hist.
of the Const. 866. See also the Federalist, Nos.
7and44. In the number last mentioned, Mr.
Madison said that such laws were not only for-
bidden by the Constitution, but were ‘‘contrary
to the first principles of the social compact, and
to every principle of sound legislation.”

The treatment of the malady was severe, but
the cure was complete.

0 800Der did (he new government begin its
auspicious course than orderscemed Lo arise out
of confusion. Commerce and industry awoke,
and were cheerful at their labors, for credit and
confidence awoke with them. Everywhere was
the appearance of prosperity, and the only fear
was that its progress was too rapid to consist
with the l:!)urit._v and simplicity of ancient man-
ners,” isher Ames' Works, supra, 122.

“Public credit was reanimated. The owners
of property and holders of money freely parted
with both, well knowing that no future law
could impair the obligation of the contract,” 2
Ramsey, Hist. sup. 433.

Chief Justice Taney, in Bronson v, Kinzie,
supra, speaking of the protection of the remedy,
said: **lt is this protection which the clause of A
the Constiti:tion now in question mainly intended
to secure.”

The point tecided in Dart. Coll. v. Woodward,
4 Wheat. 518, had not, it is believed, when the
Constitution was adopted, occurred to anyone,

temporary relicf they were brought forward,”
2 Ramsey, Hist. 5. C., 429,

There is no trace of it in the Federalist, nor in
any other contemporanenus publication. It was
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1877.

Xfirst made aud judicinlly decided under the
Constitution in that case. Its novelty was ad-
mitted by Chicf Justice Marshall, but it was met
and conclusively answered in his opinion.

We think the views we have expressed carr
out the intent of contracts and theintent of the
go_qeﬁl_?.ﬁoq-__ I'hie obligation former is
4D aced under the safeguard of the latter. No

1[gpre%gab[q and will De so while the organic

law_of the nation remains as it is. 'The trust
touching the subject wilh which this court is
charged is one of magnitude and delicacy. We
must always be careful to see that there isneither
non-feasance nor misfeasance on our part.

" The importance of the point involved in this
controversy induces us to restale succinctly the
conclusions at which we have arrived, and
which will be the ground of our judgment.

The remedy subsisting ‘in a State when and
where a contract is made and is to be performed
is a part of its obligation, and any subsequent
law of the State which so affects that remedy
as substantially to impair and lessen the value

xof the contract is forbidden by the Constitution,
and is, therefore, void.

The judgment of the Supreme Court of North
Carolina ts reversed and the cause will be re-
manded, with directions to proceed in conformity
to this opinion.

My. Justice Clifford, concurring:

1 concur in the judgment in this case, u[;::
the ground that the state law, passed subse-
quent to the lime when the debt in question was
contracted, so changed the nature and extent
of the remedy for enforcing the payment of
the same as it existed at the time as materially
to impair the rights and interests which the com-
plaining party acquired by virtue of the contract
merged in the judgment.

here an appropriate remedy exists for the
enforcement of the contract at the time it was
made, the State Legislature cannot deprive the
party of such a remedy, nor can the Legisla-
ture append to the right such restrictions or
conditions as to render its exercise ineffectual
or unaveiling. State Legislatures may change
existing remedies, and substitute othersin their
place; and, if the new remedy is not unreason-
able, and will enable the party to enforce his
rights without new and burdensome restric-
tions, the party is bound to pursue the new
remedy, the rule being, that a State Legislature
may regulateat pleasure the modes of proceed-
ing in relation to past contracts as well as those
made subsequent to the new regulation.

Examples where the principle is universall
mp:edp may be given to confirm the proposi-
tion. Statutes for the abolition of imprison-
ment for debt are of that character, and so are
statutes requiring instruments to be recorded,
and statutes of limitation.

All admit that imprisonment for debt may
be abolished in respect to past contracts as well
as future; and it is equally well settled that the
time within which a claim or ectry shall be
barred may be shortened, without just complaint
from any quartcr. Statutes of the kind have
often been passed; and it has never been held
that such analteration in such a statute impaired
the obligation of a prior contract, unless the

e

Epwanns v. KEArzey.

The obligation of the former is

Siate can fnvade if; and ToONETess 1s InCompe-
tent to authorize sucli invasion. Iis position is |

505-G11

perind allowed in the new law was so short and
unreasonuble as to amount to a substantial de-
nial of the remedy to enforce theright. Ang.,
Lim., 6th ed., sec, 22; Jackson v. Lamphire, 3
Pet., 280.

Beyond all doubt, a State Legislature may
regulate all such proceedings in its courts at
pleasure, subject only to the condition that the
new regulation shall notin any material respect
impair the just rights of any party to a pre-
existing contract. Authorities to that effect
are numerous and decisive; and it is equally
clear that a State Legislatur® may, if it thinks
proper, direct that the necessary implements
of agriculture, or the tools of the mechanic, or
certain articles of universal necessity in house-
hold furniture, shall, like wearing apparel, not
be liable to attachment and execution for sim-
ple contract debts. Regulations of the descrip-
tion mentioned have always been considered in
every civilized community as properly belong-
ing to the remedy, to be exercised or not by
every sovereignty, according to its own views
of policy and humanity.

reditors as well as debtors know that the
wer to adopt such regulations reside in every
tate, to enable it to secure its citizens from un-
just, merciless and oppressive litigation, and
protect those without other means in their pur-
suits of labor, which are necessary to the well-
being and the very existence of every commu-
nity.

Examples of the kind were well known and
universally approved both before and since the
Constitution was adopled, and they are now to
be found in the statutes of every State and
Territory within the boundaries of the United
States; and it would be monstrous to hold that
every time eome small addition was made to
such exemptions, that the statute making it im-
pairs the obligation of every existing contract
within the jurisdiction of the State passing the
law.

Mere remedy, it i3 agreed, may be altered, at
the will of the State Legislature, if the altera-
tion is not of a character to impair the obliga-
tion of the contract; and it is properly conceded
that the alteration, though it be of the remedy,
if it materially impairs the right of the party
to enforce the contract, is equally within the
constitutional inhibition. iticulty would
doubtless attend the effort to draw a line that
would be applicable in all cases between legit-
imate alteration of the remedy, and provis-
ions which, in the form of remedy, impair
the right; nor is it n to make the at-
tempt in this case, as the courts of all nations
agree, and every civilized community will con-
cede, that laws exempling necessary wearin
apparel, the implements of agriculture own
by the tiller of the sgoil, the tools of the me-
chanic, and certain articles or utensils of a
household character, universally recognized as
articles or utensils of necessity, are as much
within the competency of a State Legislature
as laws regulating the limitation of actions, or

laws abolishing imprisonment for debt. Bron- °

son v, Kinzie, 1 How., 811. .
Expressions are contained in the opinion of
the court which may be construed as forbidding
all such humane legislation, and it is to exclude
the conclusion that any such views have my
concurrence that I have found it necessary to
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state the reasons which induced me to reverse
the judgment of the state court.

Mr. Justice Hunt.
I concur in the judgment in this case, for the
reasons following:

BEJ the Constitution of North Carolina of
1868, the personal property of any resident of
the State, to the value of $500, is exempt from
eale under execution; also a homestead, the
dwelling and buildings thereon, not exceeding

_in value §1,000.

The debts in question were incurred before
the exemptions took effect. The court now
holds that the exemptions are invalid. In this
I concur, not for the reason that any and every
exemption made after entering intoa contract is
invalid, but that the amount here exempted is
80 large, as seriously to impair the creditor’s
remedy for the collection of the debt.

I think that the law was correctly announced
lﬁv Chn’e{]um'u Taney in Bronson v. Kinzie, 1

ow., 811, when he said: *‘A State may, if it
thinks proper, direct that the necessary imple-
ments of agriculture, the tools of a mechanic, or
articles of necessity in household furniture, like
wearing apparel, be not liable to execution on
judgments.”

he principle was laid down with the like
mcumgsby udge Denio, in Morse v. Goold, 11
N. Y., 281, where he says: **There is no uni-
versal principle of law that every part of the
property of a debtor is liable to be seized for the
psyment of a judgment against him. * * * The
question is, whether the law which prevailed
when the contract was made has been so far
changed that there does not remain a substan-
tial and reasonable mode of enforcing it in the
ordinary and regular course of justice. Taking
the mass of contracts and the situation and cir-
cumstances of debtors, as they are ordinarily
found to exist, no one would probably say that
exempling the team and household furniture of
a householder to the amount of $130, from levy
or execution, would directly affect the efficiency
of remedies for the collection of debts.” Mr.
Justice Woodbury lays down the same rule in
the Bk. v. Sharp, 6 How., 801.

In mgjudgment. the exemption provided for
by the North Carolina Constitution is so large,
that, in regard to the mass of contracts and the
situation and circumstances of debtors as they
are ordinarily found to exist, it would seriously
affect.the efficiency of remedies for the collec-
tion of debts, and that it must, therefore, be
beld to be void.

Dissenting, Mr. Justice Harlan.

T S T T BT
m.julné‘.'i.os.'m‘ +» 183, 213, 315, 418; 1 McCrary,

COUNTY OF RAY, Piff. in Err.,

0.
HORATIO D. VANSYCLE.
(See 8. C., 6 Otto, 675-688.)

Missouri Constitution—estoppel as to county bonds.

1. The section of the Constitution of Missouri re-
lating to municipal subscriptions, f8 & limitation
upon the future power of the Legisluture, and was
not Intended to retroact 2o as to have aoy control-
|on
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ling application to laws in existence when the Con-
stitution was adopted.

2. When a county, on issuing its bonds to a rail-
road company, received payment therefor in stock
of the company, which it continuesto hold, and bas
paid interest on such bonds for several years, it is
estopped from repudiating the acts of its agents in
{ssuing the bonds, as against & bona fide holder

thereof.
[No. 216.]
Argued Feb. 8, 1875.  Decided Apr. 15, 1878.

N ERROR to the Circuit Court of the United
States for the Western District of Missouri.
Statement by Mr. Justice Harlan,

This was an action by Vansycle to recover
the amount due on various interest coupons at-
tached to bonds, issued in the year 1869, in the
name of the County of Ray, Missouri, whereby
that County acknowledged itself indebted to
the St. Louis and St. Joseph Railroad Company
in the sum of §1,000, which it promised to pay
to that company or bearer, at the American
Exchange Bank in New York, on the first day
of January, 1879, with 8 per cent. interest, pay-
able annually, upon the presentation and de-
livery of the coupons.

Each bond contained these recitals:

‘“This bond being issued under and pursuant
to an order of the County Court of Ray County,
made under the authority of the Constitution
of the State of Missouri and the laws of the Gen-
eral Assembly of the State of Missouri,and au-
thorized by a vote of the people of said County
at a special election held for that purpose.

In testimony whereof the said County of Ray
has executed this bond, by the presiding jus-
tice of the County Court of said County, under
the order of said court, signing his name there-
to, and by the clerk of said court, under order
thereof, attesting the same, and aftixing thereto
the seal of said court. This done at the Town
of Richmond, County of Ray, aforesaid, this
second day of ——, 1869,

(L. 8.) C. W. NARRAMORE,
Premdingh.l ustice of the County Court of Ray
County, Missouri.

" Attest: Geo. N, McGek,
Clerk of the County Court of Ray County,
Missouri.”

Vansycle was a lawful holder for value of the
bonds, and received them without actual notice
or knowledge of any defects or irregularities in
their issue.

The main facts connected with the issue of
the bonds, and out of which this suit arises,
cover a period of more than ten years, com-
mencing with the year 1859,

An Actof the General Assembly of the State
of Missouri, approved December 5, 1859, and
amended January 5, 1860, incorporated the Mis-
souri River Valley Railroad Company, with
power to construct a railroad from any point
on the North Missouri Railroad in Randolph
County, by way of Brunswick, in Chariton
County; thence, through Carroll, Ray, Platie
and Clay Counties, to Weston, in Platte County;
and authorized the county court of any county
in which any part of such railroad might be, to
subscribe to the stock of the company to invest
its funds in such stock, and raise the funds by
tax to be voted by the legal voters of the county,
in such manuer as the conaty court might pre-
scribe for the purpose of payiong such stock. It

was declared that the provisions of the general
HTTH A
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The general principles stated above apply to the con-
stitutions as well as to the laws of the several states in-
sofar as they are repugnant to the Constitution and laws
of the United States.? Moreover, a construction of a stat-
ute which brings it in conflict with a constitution will
nullify it as effectually as if it had, in express terms, been
enacted in conflict therewith.1®

The Minnesota cases of Cook v. Iverson an.d State v. Sutton
correctly”set forth the binding effect of a constitutional pro-
vision. '

L. O. COOKE v. SAMUEL G. IVERSON

108 Minnesota Reports

P. 388

Reported in 122 N.W. 251 ~

“Every officer under a constitutional government must

act according to law and subject to its restrictions, and
every departure therefrom or disregard thereof must sub-
ject him to the restraining and controlling power of the
peopie, acting through the agency of the judiciary; for
it must be remembered that the people act through the
courts, as well as through the executive or the legislature.
One department is just as representative as the oth.er,
and the judiciary is the department which is charged with
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unconstitutional statute, to the irreparable injury of a
party in his person or property. Rippe v. Becker, 56 Minn.
100, 57 N.W. 331, 22 L.R.A. 857. If a statute be unconsti-
tutional it is as if it never had been. Rights cannot be
built up under it, and, if an executive officer attempts to
enforce it, his act is his individual and not his official act,
and he is subject to the control of the courts as would be
a private individual. Cooley, Const. Lim. 250; Ex parte
Young, 209 U.S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714.

The pivotal question then is: Can the language of this
constitutional prohibition be fairly construed as except-
ing therefrom the building by the state of free highways,
including bridges? If it can be, it is our duty so to con-
strue it. But it cannot be assumed that the framers of the
constitution and the people who adopted it did not intend
that which is the plain import of the language used. When
the language of the constitution is positive and free from
all ambiguity, all courts are not at liberty, by a resort to
the refinements of legal learning, to restrict its obvious
meaning to avoid the hardships of particular cases. We
must accept the constitution as it reads when its language
is unambiguous, for it is the mandate of the sovereign
power. State v. Sutton, 63 Minn. 147, 65 N.W. 262, 30
L.R.A. 630, 56 Am. St. 459; Lindberg v, Johnson, 93 Minn.
267, 101 N.W. 74.

the special duty of determining the limitations which the -STATE ex rel. H. W. CHILDS, Attorney

*law places upon all official action.” . " General v. JOHN B. SUTTON
If a member of the executive departrflent of :‘,he state is  gq Minnesota Reports
subject to the control of the judiciary in the discharge c_;f P. 147
purely ministerial duties, it logically follows that he is Reported in 65 N.W. 262

j irection if he is threatening to execute an ®
Sl S In treating of constitutional provisigns, we believe it is

*Gunn v Bal-ry_ 15 Wall (US) 610, 21 L ed 2i2; Cohen v Virginia, the general rule among courts to regard them as manda-
6 Wheat (US) 264, 5 L ed 257. : tory, and not to leave it to the will or pleasure of a legis-

: . 1067, 3 So 2d 244; Gilkeson v -
wﬂioslslorﬁ?{; Fl:‘.if:?é. g;zt'h?oﬂgé.l?glléaw ?:?g Peay v Nolan, 157 Tenn. lature to obey or disregard them. Where the language of
222, 7 SW 2d 815, 60 ALR 408.
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§ 394. Federal reserve banks as depositaries for and
fiscal agents of Home Owners' Loan Corporation.
The Fecderal Reserve banks are authorized, with
the approval of the Secretary of the Treasury, to
act as depositaries, custodians, and fiscal agents for
the Home Owners' Loan Corporation. (Apr. 27, 1934,
ch. 168, § 8, 48 Stat, 646.)

AporrsHMENT or HoMe OwnNERs' LoAN CORPORATION

For dlssolution and abolishment of the Home Ownera’
Loan Corporation, referred to In the section, by act June
30. 19563, ch. 170, § 21, 67 Btat. 126, see note under section
1463%f thia title

§395. Federal reserve banks as deposilaries, custo-
dians and fiscal agents for Commodity Credit
Corporation.

The Federal Reserve banks are authorized to act
as depositaries, custodians, and fiscal agents for the
Commodily Credit Corporation. (July 16, 1843, ch.
241, § 3, 57 Stat. 566.)

TraN2rer or FUNCTIONS
Administration of program of Commodity Credit Corpo-
ration was transferred to Becretary of Agriculture by 1046
Reorg. Plan No. 3, § 501, eff, July 16, 1946, 11 F. R. 7877,
80 Stat. 1100, BSee note under section 713 of Title 15,
Commerce and Trade,

EXCEPTIONS FROM TRANSFra or FUNCTIONS
Functious of the Corporations of the Department of
Agriculture, the boards of directors and officers of such
corporations; the Advisory Board of the Commodity Credit
Corporation; and the Farm Credit Administration or any
agency, officer or entity of, under, or subject to the super-
vision of the Administration were cxcepted from the
functions of officers, agencles and employees transferred
to the Secretary of Agriculture by 1853 Reorg. Plan No.
2, § 1, efl. June 4, 1953, 18 F. R. 3218, 67 Stat, 633, set out
as o note under section 611 of Title 6, Fxecutive Depart-

ments and Government Offcers and Employees.

FEDERAL RESERVE NOTES

§ 411, Issuance to reserve banks; nature of obligation;
redemption.

Federal reserve notes, to be issued at the discre-
tion of the Board of Governors of the Federal Re-
serve System for the purpose of making advances
to Pederal reserve banks through the Federal re-
serve agents as hereinafter set forth and for no
other purpose, are authorized.) The said notes shall
be obligations of the United States and shall be
receivable by all national and member banks and
Federal reserve banks and for all taxes, customs,
and other public dues. They shall be redeemed in
lawful money on demand al the Treasury Depart-
ment of the United States, in the city of Washing-
ton, District of Columbia, or at any Federal Reserve
bank. (Dec. 23, 1913, ch. 6, § 16, 38 Stat. 265; Jan.
30, 1934, ch, 6, § 3 (b) (1), 48 Stat. 337; Aug. 23,
1935, ch. 614, § 203 (a), ?9 Stat. 704.)

RerrrENcEs IN TExT

Phrase “hereinafter set forth" ls from section 16 of the
Federal Reserve Aoct, act Dec. 23, 1913. Reference probably
means as set forth in sectlons 17 et seq. of the Federal
Reserve Act. For dilstribution of the sections in this
code see note under sectlon 3268 of this title, and the
Tables,

CODIFICATION

Bectlon is comprised of first par. of sectlon 18 of act
Dec. 23, 1913. Pars. 3—4, 6 und 6, 7, 8—11, 13 and 14 of
section 16, and pars. 16—~18 of section 16, as added June
21, 1017, ch. 32, § 8, 40 Stat. 238, arc classified to sections
413—414, 415, 416, 418—431, 360, 248 (o) and’ 467, respec-
tively, of this title.

TITLE 12.—BANKS AND BANKING

Page 2160

Par, 12 of section 18, formerly classified to section 422
of this title, was repealed by act June 26, 1834, ch. 7566,
§ 1, 48 Stat. 1235.

AMENDMENTS

1934—Act Jan. 30, 1934, omitted provision permitting
redemption lu gold, from last sentence.
CHANGE OF NaME
Act Aug. 23, 18356, changed the name of the Federal
Reserve Bonrd to Board of Governors of the Federal
Reserve System.
Cross REFERENCES

Gold coinage dlscontinued, see section 315b of Title
31, Money and Finauce.

§ 412, Application for notes; collateral required.

Any Federal Reserve bank may make application
to the local Federal Reserve agent for such amount
of the Federal Reserve notes hereinbefore provided
for as it may require. Such application shall be
accompanied with a tender to the local Federal
Reserve agent of collateral in amount equal to the
sum of the Federal Reserve notes thus applied for
and issued pursuant to such application. The col-
lateral security thus offered shall be notes, drafts,
bills of exchange, or acceptances acquired under the
provisions of sections 82, 342—347, 347¢c, and 372 of
this title, or bills of exchange endorsed by a member
bank of any Federal Reserve district and purchased
under the provisions of sections 348a and 353—359
of this title, or bankers' acceptances purchased
under the provisions of said sections 348a and 353—
359 of this title, or gold certificates, or direct obliga-
tions of the United States. In no event shall such
collateral security be less than the amount of Fed-
eral Reserve notes applied for., The Federal Reserve
agent shall each day notify the Board of Governors
of the Pederal Reserve System of all issues and with-
drawals of Federal Reserve notes to and by the Fed-
eral Reserve bank to which he is accredited. The
sald Board of Governors of the Federal Reserve Sys-
tem may at any time call upon a Federal Reserve
bank for additional security to protect the Federal
Reserve notes issued to it. (Dee. 23, 1013, ch. 6, § 16,
38 Statl. 265; Sept. 7, 1916, ch. 461, 39 Stat. 754; June
21, 1817, ch. 32, § 7, 40 Stat. 236; Feb. 27, 1932, ch. 58,
§ 3, 47 Stat, 57; Feb. 3, 1933, ch. 34, 47 Stat. 794;
Jan. 30, 1934, ch, 6, § 2 (b) (2), 48 Stat. 338; Mar. 6,
1934, ch. 47, 48 Stat. 398; Aug. 23, 1935, ch. 614,
§$ 203 (a), 40 Stat. T04; Mar. 1, 1937, ch. 20, 50 Stat.
23; June 30, 1939, ch. 256, 53 Stat. 991; June 30, 1941,
ch. 264, 55 Stat. 385; May 25. 1943, ch. 102, 57 Stat.

1-85; June 12, 1045, ch. 186, § 2, 59 Stat. 237.)

CODIFICATION
Section 18 comprised of second par, of section 16 of
act Dec. 23, 1913. For claesification to this title of other
paragraphs of section 16, see note under sectlon 411 of
this title.
AMENDMENTS
1045—Act of June 12, 1945, substituted *, or direct obll-
gatlons of the United States.” for proviso following “gold
certificates” in first sentence which limited period during
which direct obligations of the United: States could be
accepted aa collateral security.
1043—Act May 25, 1943, substlituted "until June 30,
1945 for "until June 30, 1943, in proviso.
1941—Act June 30, 1041, substituted “until June 30,
1043" for “until June 30, 1941" In proviso. "
1938—Act June 30, 1939, substituted “until June 30,
1941" for "uwntil June 30, 1930" in proviso.
1937—Act Mar. 1, 1937, extended until June 30, 1938,
the perlod within which direct obligations of the United
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the Becretary of the Treasury under section 913 of
Title 31. Federal Reserve notes so deposited shall
not be reissued except upon compliance with the
conditions of an original issue. (Dec. 23, 1913, ch.
6, § 16, 38 Stat. 267; June 321, 1917, ch. 32, § 7, 40
Stat. 236; Aug. 23, 1935, ch. 614, § 203(a), 49 Stat.

704; June 30, 1961, Pub. L. 87-86, § 8(b), 75 Stat.

147.)
CobmricaTion
Bection is comprised of seventh par. of section 18 of sot
Dec. 23, 1013. PFor classification to this title of other para-
graphs of section 16, ses note under section 411 of this
title.
» AMENDMENTS
1981—Pub. L. 87-88 provided for r Yy of collateral
upon payment of notes of series prior to 1028 and removed
requirement of reserve or redemption fund for such notes.
Onaven or Nams
Act Aug. 38, 1988, changed the name of the Pederal
Reserve Board to Board of Governors of the Pederal

Reserve System.
TaaNsrEa or PUNCTIONS

All functions of all officers of the Department of the
Treasury, and all functi gencies and employ
of such Department, were transferred, with certaln ex-
ceptions, to the Becretary of the Treaaury, with power
vested In him to suthorize their performance or the per-
formance of any of his functions, by any of such officers,
agencles, and employees, by 1050 Reorg. Plan No. 26, §§ 1,
2, eff. July 31, 1050, 15 P. R. 4035, 64 Btat. 1280, 1281, set
out in note under section 241 of Title 8, Executive Depart-
ments and CGovernment Officers and Employees. The
Treasurer of the United Btates, referred to in this section,
is an officer of the Treasury Department.

a4 Cul.odf and safe-keeping of notes issued to and
collateral deposited with reserve agent.

All Pederal Reserve notes and all gold certificates
and lawful money issued to or deposited with any
Federal Reserve agent under the provisions of the
Federal Reserve Act shall be held for such agent,
under such rules and regulations as the Board of
QGovernors of the Federal Reserve SBystem may pre-
scribe, in the joint custody of himself and the Fed-
eral Reserve bank to which he is accredited. Buch
agent and such Federal Reserve bank shall be jointly
liable for the safe-keeping of such Federal Reserve
notes, gold certificates, and lawful money. Nothing
herein contained, however, shall be construed to pro-
hibit a Federal Reserve agent from depositing gold
certificates with the Board of Governors of the Fed-
eral Reserve Bystem, to be held by such Board sub-
ject to his order, or with the Treasurer of the
United Btates, for the purposes authorized by law.
(June 21, 1917, ch. 332, § 7, 40 Btat. 236; Jan. 30, 1934,
ch. 8, § 2 (b) (6), 48 Btat. 339; Aug. 23, 1935, ch. 614,
§ 203 (n), 40 Btat. 704.)

Rxrzxxwces v Text
For distribution of the Federal Reserve Act, referred
to in the text, in this code, .see section 238 of this title
and note thereunder,
AMENDMENTS
1934Act Jan. 80, 1934, dropped the word “gold” wher-
ever it appeared béfore words "gold certificates.”

OnanoE or NaMmz

Act Aug. 38, 1088, changed the name of the Pederal
Reserve Board to Board of Governors of the Federal
Reserve Bystem.

TaAwsrER oF FPUNCTIONS

All functions of all officers of the Department of the
Treasury, and all functions of all agencies and employses
of such Department, were transferred, with certain ex-
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ceptions, to the Secretary of the Treasury, with power
vested In him to authorize thelr performance or the per-
formance of any of his functions, by any of such officers,
agencies, and employees, by 1050 Reorg. Plan No. 26, §§ 1,
2, eff. July 31, 1850, 15 F. R, 4935, 64 Stat. 1280, 1381, set
out In note under section 241 of Title 5, Executive Depart-

and Cover Officers and Employses. The
Treasurer of the United States, referred to in this section,
is an officer of the Treasury Department.

Cnoss RerzazNcEs

Gold coinage discontinued, see section 3156b of Title 81,
Money and Finance.

§ 418. Printing of notes; denomination and form.

In order to furnish suitable notes for circulation
as Federal reserve notes, the Comptroller of the Cur-
rency shall, under the direction of the Secretary of
the Treasury, cause plates and dies to be engraved in
the best manner to guard against counterfeits and
fraudulent alterations, and shall have printed there-
from and numbered such quantities of such notes of
the denominations of $1, $2, $5, $10, $20, $50, $100,
$500, $1,000, $5,000, $10,000 as may be required to
supply the Federal reserve banks. Such notes shall
be in form and tenor as directed by the Secretary of
the Treasury under the provisions of this chapter
and shall bear the distinctive numbers of the several
Federal reserve banks through which they are issued.
(Dec. 23, 1913, ch. 6, § 16, 38 Btat. 267; Sept. 26, 1918,
ch. 177, § 3, 40 Stat. 969; June 4, 1963, Pub. L. 88-36,
title I, § 3,77 Stat. 54.)

Rerzaznces 1v TEXT

In the original “this chapter” reads “this Act,” meaning
the Federal Reserve Act, act Dec. 23, 1018. PFor distribu-
tion of the Federal Reserve Act in this code, ses note
under section 338 of this title,

CopIFicATION
Bection is comprised of eighth par. of section 16 of act
Dec. 23, 1013. For classification to this title of other
paragraphs of section 16, see note under section 411 of
this title.
AMENDMENTS
1963—Pub. L. 83-36 inserted 81, $2," following “notes
of the denominations of".

ExCEPTION AS TO TRANSFER OF PUNCTIONS

Functions vested by any provision of law in the Comp-
troller of the Currency, referred to in this section, were
not included in the transfer of functions of officers, agen-
cies and employees of the Department of the Treasury to
the Becretary of the Treasury, made by 1960 Reorg. Plan
No. 26, § 1, eff. July 31, 1950, 16 ¥. R. 4036, 64 Stat. 1280,"
set out in note under section 241 of Title 5, Executive
Departments and Government Officers and Employees.

§ 419. Place of deposit of notes prior to delivery to
banks.

‘When such notes have been prepared, they shall be
deposited in the Treasury, or in the designated de-
positary or mint of the United States nearest the
place of business of each Federal reserve bank and
shall be held for the use of such bank subject to
the order of the Comptroller of the Currency for
their delivery, as provided by this chapter. (Dec. 23,
1913, ch. 6, § 16, 38 Btat. 267; May 29, 1020, ch. 214,
§ 1, 41 Btat. 654.)

Rerzazwces IN TEXT

In the original “this chapter” reads “this Act,” meaning
the Federal Reserve Act, act Dec. 323, 1913. For distribu-

. tion of the Federal Reserve Act in this ocode, see note

under section 328 of this title.
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CobpIricaTiON
Bectlon Is comprised of ninth par. of section 16 of act
Dec. 23, 1913. For classification to this title of other
paragraphs of section 16, see note under section 411 of
this title.
EXCEPTION AS TO TRANSTER OF PUNCTIONS

Functions vested by any provision of law in the Comp-
troller of the Currency, referred to in this section, were
not included in the tr of functl of officers, agen-
cles and employees of the Department of the Treasury to
the Secretary of the Treasury, made by 1960 Reorg. Plan
No. 26, § 1, eff. July 31, 1080, 16 F. R. 4036, 64 Btat. 1280,
set out in note under sectlon 241 of Title 5, Executive
Departments and Government Officers and Employees.

§ 420. Control and direction of plates and dies by
comptroller; expense of issue and retirement of
notes paid by banks.

The plates and dles to be procured by the Comp-
troller of the Currency for the printing of such cir-
culating notes shall remain under his control and
direction, and the expenses necessarily incurred in
executifig the laws relating to the procuring of such
notes, and all other expenses incidental to their issue
and retirement, shall be paid by the Federal reserve
banks, and the Board of Gouvernors of the Federal

. Reserve System shall include In its estimate of ex-

penses levied against the Federal reserve banks a

sufficient amount to cover the expenses provided for

in sections 411—416 and 418—421 of this title. (Dec.

23, 1913, ch. 6, § 16, 38 Stat, 267; Aug. 23, 1935, ch.

614, § 203 (a), 40 Stat. 704.)

RermencEs 1IN TEXT

In the original “provided for in sections 411—4168 and
418—421 of this title" reads “herein provided for.”

CoprrFicATION

Bection 1s comprised of tenth par. of section 18 of act

Dec. 23, 1813. For classification to this title of other
paragraphs of section 16, see note under section 411 of
this title.
CHANOE oF NaME
Act Aug. 23, 1935, changed the name of the Federal
Reserve Board to Board of CGovernors of the Federal
Reserve Bystem.

ExcePTION AS TO TRANSFER OoF FUNCTIONS

Functions vested by any provision of law in the Comp-
troller of the Currency, referred to in this section, were
not included in the transfer of functions of officers, agen-
cles and employees of the Department of the Treasury to
the Becretary of the Treasury, made by 10560 Reorg. Plan
No. 26, § 1, eff. July 31, 1850, 15 F. R. 4935, 64 Stat. 1280,
set out in note under sectlon 241 of Title 5, Executive
Departments and Government Officers and Employees.

§ 421. Examination of plates and dies.

The examination of plates, dies, bed pleces, and so
forth, and regulations relating to such examination
of plates, dles, and so forth, of national-bank notes
provided for in section 108 of this title, s extended
to include notes provided for in sections 411—416
and 418—421 of this title. (Dec, 23, 1913, ch. 6, § 186,
38 Stat. 267.)

RErznENcEs IN TEXT

In the original “provided for in sections 411—4168 and

418—4321 of this title” reads “herein provided for."
CODIFICATION

Bectlon is comprised of eleventh par. of section 18 of
act Dec. 23, 1013. For classification to this title of other
paragraphs of section 16, see note under section 411 of
this title.

TITLE 12—BANKS AND BANKING
ilzz.zgsepealcd. June 26, 1934, ch. 756, § 1, 48 Stat.
1225.
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Bectlon, act Dec. 13, 1913, ch. 6, § 18, 38 Btat. 267,
made permanent appropriations for printing notes be-
sides authorizing the use of certain printing stock on
hand December 23, 1813. Bee section 726 (b) of Title
31, Money and Finance.

CIRCULATING NOTES AND BONDS SECURING
SAME

§ 441. Retirement of circulating notes by member
banks; application for sale of bonds securing cir-
culation.

At any time during a period of twenty years from
December 23, 1815, any member bank desiring to
retire the whole or any part of its circulating notes
may flle with the Treasurer of the United States
an application to sell for its account, at par and
accrued Interest, United States bonds securing cir-
culation to be retired. (Dec. 23, 1913, ch. 8, § 18,
38 Stat. 268.)

CODIFICATION

Bectlon 1s comprised of first par, of section 18 of act
Dec. 23, 1913, Pars. 1 and 3, 4, 8, and 7—@ of section 18
are classified to sections 442, 443, 444, and 446—448 of
this title, respectively. Par. 6 of sectlon 18, which was
classified to sectlon 4456 of this title, was repealed by act
June 12, 1046, ch. 186, § 3, 60 Btat. 238.

TraNSFrER or PUNCTIONS

All functions of all officers of the Department of the
Treasury, and all functions of all agencles and employees
of such Department, were transferred, with certaln ex-
ceptions, to the Secretary of the Treasury, with power
vested in him to authorize thelr performance or the per-
formance of any of his functions, by any of such officers,
agencles, and employees, by 18050 Reorg. Plan No. 26, §§ 1,
2, eff. July 31, 1850, 156 F. R. 4935, 64 Stat. 1280, set out in
note under section 241 of Title 5, Executive Departments
and Government Officers and Employees. The Treasurer
of the United Btates, referred to in this section, ls an offi-
cer of the Treasury Department.

§ 442. Purchase of bonds by reserve banks.

The Treasurer shall, at the end of each quarterly
period, furnish the Board of Governors of the Ped-
eral Reserve System with a list af such applications,
and the Board of Governors of the Federal Reserve
System may, in its discretion, require the Federal
reserve banks to purchase such bonds from the
banks whose applications have been flled with the
Treasurer at least ten days before the end of any
quarterly period at which the Board of Governors
of the Federal Reserve S8ystem may direct the pur-
chase to be made: Provided, That Federal reserve
banks shall not be permitted to purchase an amount
to exceed $25,000,000 of such bonds In any one year,
and which amount shall include bonds acquired
under sections 301—308 and 341 of this title by the
Federal reserve bank.

Provided further, That the Board of Governors
of the Federal Reserve System shall allot to each
Pederal reserve bank such proportion of such bonds
as the capital and surplus of such bank shall bear
to the aggregate capital and surplus of all the Fed-
eral reserve banks. (Dec. 23, 1813, ch. 6, § 18, 38
Stat. 268; Aug. 23, 1935, ch. 614, § 203 (a), 40 Stat.

704.)
CODIFICATION
Bection is comprised of second and third pars. of sec-
tion 18 of act Dec. 23, 19013, For classification to this title
of other paragraphs of section 18, see note under section
441 of this title.




§ 467

DmmivaTion
Act PFeb. 21, 1887, ch. 56, |3, 11 Stat. 168.
Onoss RErzaxwoss

All oolns and currencies of the United BStates to be
legal tender for all debts, see sections 463 and 831 of this
title.

§ 457. Gold eoins of United States.

The gold coins of the United States shall be a
legal tender in all payments at their nominal value
when not below the standard weight and lmit of
tolerance provided by law for the single piece, and,
when reduced in weight below such standard and
tdlerance, shall be a legal tender at valuation in pro-
portion to their actual weight. (R. B. § 3585.)

DEnIvaTiON
Act Peb. 12, 1873, ch. 131, § 14, 17 Btat, 438,

Cross REFERZNCES

Acquisition and use of gold in violation of law to sub-
ject the gold to forfeiture and subject person to penalty
equal to twice the walue of the gold, see section 443 of
this title.

All coins and currencles of United Btates as legal ten-
der, see sections 462 and 821 of this title.

Gold coinage discontinued and existing gold coins with-
drawn from circulation, see section 316b of this title.

Provisions requiring obligations to be payable In gold
declared against public policy, see section 463 of this title.

§458. Standard silver dollars; paid in silver.

Silver dollars coined under the Act of February 28,
1878, ch, 20, 20 Stat. 25, 26, together with all silver
dollars coined by the United States, of llke weight
and fineness prior to the date of such Act, shall be
& legal tender, at their nominal value, for all debts
and dues public and private, except where otherwise
expressly stipulated in the contract. But nothing
in this section shall be construed to authorize the
payment In sllver of certificates of deposit issued
under the provisions of sections 428 and 429 of this
title. (Feb. 28, 1878, ch. 20, § 1, 20 Btat. 25.)

CODIFICATION

Bectlon is from the first section of the Bland-Allison '

Colnage of Bilver Act.

Portlons of the original text omitted here provided for
the colnage of siiver dollars of the weight of 4121 grains
Troy of standard silver with the devices and superscrip-
tions provided by act Jan. 18, 1837, ch. 3, 5 Btat. 137; and
for the purchase of bullion to be colned into silver dollars,
The provision for the purchase of bullion was repealed
by act July 14, 1800, ch. 708, § 5, 26 Stat. 280. The provi-
sion for the coinage of silver dollars was omitted as
superseded or obsolete.

Cross REFERINCES

All coins and currencies of the United Btates, Including
Federal Reserve notes and circulating notes of Federal
Reserve banks and banking assoclations, to be legal tender
for payment of public debts, public charges, taxes, duties,
and dues, see sections 463 and 483 of this title.

Obligations payable in any coin or currency which at
the time is a legal tender notwithstanding a provision
for payment in a particular kind of coln or currency, see
section 463 of this title.

§ 459. Subsidiary silver coins.

The silver coins of the United States in existence
June 9, 1879, of smaller denominations than $1 shall
be a legal tender in all sums not exceeding $10 in full
payment of all dues public and private. (June 9,
1879, ch. 13, § 3, 21 Stat. 8.)

CODIFICATION
Prior to its incorporation into the Code, this section

read as follows: "The present silver colns of the United
Btates of smaller denominations than one dollar shall
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hereafter be a legal tender in all sums not excesding ten
dollars in full paymaent of all dues public and private.”

The twenty-cent plece, the oolnage of which was au-
thorised by act Mar. 3, 1875, ch. 148, § 1, 18 Btat. 478, was
made & legal tender at ita nominal value for any amount
not excesding five dollars in any one payment, by ssction
2 of that act. The act was repealed by act May 3, 1878,
ch. T, 20 Btat. 47.

Cross REFERENCES

All coins and currencies of the United States, including
Pederal Reserve notes and circulating notss of Federal Re-
serve banks and banking sssociations, to be legal tender for
payment of public debts, public charges, taxss, dutiss, and
duss, ses sections 462 and 831 of this title.

§ 460. Minor coina.

The minor coins of the United States shall be a
legal tender, at their nominal value for any amount
not exceeding 25 cents in any one payment. (R. 8.

§ 3587.)
DznivaTiON
Act Feb. 13, 1673, ch 131, § 16,717 Stat. 437,

Cross REFERENCES

All coilns and currencies of the United Btates, including
Federal Reserve notes and circulating notes of Federal
Reserve banks and banking associations, to be legal tender
for payment of public debts, public charges, taxes, duties,
and dues, see sections 482 and 831 of this title.

§ 461. Commemorative coins.
CODIFICATION

Bection, making certaln enumerated commemorative
coins legal tender, is omitted as executed in view of section
376a of this title discontinulng coinage and issuance of
commemorative coins under acts enacted prior to Mar, 1,
18389.

Bection was from acts Apr. 13, 100! ch. 1283, § 6, 33
Btat. 178; June 1, 1018, ch. 91, § 1, 40 Btat. 604; May 10,
1020, ch. 176, § 1, 41 Btat, 595; May 10, 1920, ch, 177, § 1,
41 Stat. 685; May 13, 1920, ch, 1832, § 1, 41 Stat. 607; Mar. 4,
1931, ch. 153, § 1, 41 Btat. 1363; Feb. 2, 1022, ch. 45, 42
Btat. 362; Jan. 24, 1923, ch. 88, § 1, 42 Btat. 1172, Feb.
26, 1923, ch. 1183, § 1, 43 Btat. 1287; Mar. 17, 1924, ch. 58,
§ 1, 43 Btat. 23; Jan. 14, 19326, ch. 79, § 5, 43 Btat. 749, Feb.
24, 1925, ch. 302, §§ 1—3, 43 Btat. 965, 966, Mar. 3, 1025,
ch. 482, § 4, 43 Stat. 1264; May 17, 19326, ch. 307, § 1, 44
Btat. 550; Mar. 7, 1928, ch. 135, § 1, 456 Btat. 198; June
15, 1933, ch, 832, § 1, 48 Btat. 149; May 9, 1934, ch. 268,
1 1—4, 48 Btat. 679; May 14, 1034, ch. 286, §§1—3,
48 Btat. T76; May 28, 1034, ch. 356, §§ 1—4, 48 Btat. 807;
June 21, 1034, ch. 605, §§ 1—4, 48 Btat. 1300; May 2, 1935,
ch. B8, §i 1—5, 40 Btat. 185, 168; May 3, 1935, ch. 90,
§§ 1—4, 40 Btat. 174; June B, 1935, ch. 176, 49 Btat. 324;
Mar. 18, 1036, ch. 149, §§ 1—5, 40 Stat. 1165; Mar. 20,
1936, ch. 164, §§ 1—3, 40 Btat. 1187; Apr. 13, 1936, ch. 313,
§§ 1—3, 40 Btat. 1205; May 5, 1036, ch. 300, §§ 1—3,-49
Btat. 1257; May B, 1936, ch. 304, §§ 1—3, 49 Btat. 1250, May
8, 1936, ch. 331, §§ 1—3, 49 Btat. 1263, 1263; May 15, 19386,
ch. 300, §§ 1—3, 40 Btat. 1278; May 15, 1036, ch. 403, §§ 1—3,
49 Btat. 1277, 1278; May 18, 1936, ch. 406, §§ 1—3, 40 Btat.
1352, 1353; May 38, 1038, ch. 466, §§ 1—3, 49 Btat. 1387,
1388; June 16, 1036, ch. 583, §§ 1—3, 49 Btat. 1623; June
16, 18368, ch. 684, §§ 1—3, 40 Btat. 1523; June 16, 1036,
ch, 586, §§ 1—3, 40 Btat. 1524; June 24, 1036, ch, 760,
§§ 1—3, 40 Btat. 1011; June 26, 1038, ch. 835, §§1—3,
40 Stat. 1973; June 26, 1936, ch. 837, §§ 1—3, 49 Btat. 1973;
June 24, 1937, ch. 377, §§ 1—3, 50 Btat. 308; June 28, 1937,
ch. 384, §§ 1—3, 50 Btat. 333, 323,

'§462. Coins and currencies.

All coins and currencles of the United States (ln-
cluding Federal Reserve notes and circulating notes
of Federal Reserve banks and riational banking asso-
clations) heretofore or hereafter coined or issued,
shall be legal tender for all debts, public and private,
public charges, taxes, duties, and dues, except that
gold coins, when below the standard welght and
limit of tolerance provided by law for the single
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many cases the absence of authority affords a strong presumption against its
having any legal foundation.'

§ 50. Actions contrary to public policy and practical considerations.
It does not follow, from the general statement that there is no wrong without
2 remedy, that a remedy is always obtainable in the courts.” Indeed, it is not
sufficient for the maintenance of an action to remedy a supposed wrong that
t.a technical right of action exists, unless it is at the same time practical, and in
the interest of sound government to permit the action to prevail.'® Practical
considerations must at times determine the bounds of correlative rights and
duties and the point beyond which the courts will decline to impose legal
liability.” Thus, because of their legal unity, actions between husband and
wife were ordinarily barred at common law;" and considerations of public
.policy forbid the bringing of actions against the state or its subdivisions, except
with its consent. The maxim that there is no wrong without a remedy is
not applicable to acts which the written law has declared to be rightful,®
especially things not malum in se, authorized by a valid act of the legislature
and performed with duc care and skill in strict conformity with the provisions
of the act! Public policy also forbids the maintenance of any suit in a court
of justice, the trial of which would inevitably lead to the disclosure of matters
which the law itself regards as confidential, and respecting which it will not
allow the confidence to be violated.*

§ 51. Actions based upon plaintifi’s wrongful, illegal, or immoral acts or
conduct.

It is universally recognized that any conduct or any contract of an illegal, -

vicious, or immoral nature cannot be the proper basis for a legal or equitable
proceeding,® and the parties will be left in the dilemma which they themselves
devised.* The law does not permit one to profit by his own fraud or take
advantage ol his own wrong or found any claim on his own iniquity or acquire
property by his own wrong,” and no court, particularly a court of equity,® will
lend its aid to a party who grounds his action upon an immoral or illegal act’
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or an illegal contract,® or whose conduct in connection with the transaction
upon which his claim is based is illegal or criminal.® No action can be founded
upon acts which constitute a violation of criminal or penal laws of the state'
or upon one’s own dishonest, fraudulent,' or tortious act or conduct,' or upor
his own moral turpitudc."} ﬁcncc, an action will not lie to recover money

property which is the fruit of an employment involving a_violation of law.
where a recovery would haye to be based on the illegal contract,) or to recover
back the consideration given for the maintenance of illicit relations with the
defendant.’®

L]
§ 52. — Where partics are in pari delicto.

The principle which precludes an action based upon the plaintiff’s wrongful
immoral, or illegal act applies where both plaintiff and defendant were partie:
to such act; there may be times when the objection that the plaintiff has broker
the law may sound ill in the mouth of the defendant,'® yet, as a general rule
under the doctrine of in pari delicto,'” no action will lie to recover on a_clain

14. Shearman v Folland (Eng) [1950] 2
KB 43, 18 ALR2d 652.

18. Pacific Steam Whaling Co. v United
mtu, 187 US 447, 47 L ed 253, 23 S Ct

18. Robertson v New Orleans & G. N. R. Co.
158 Miss 24, 129 So 100, 69 ALR 1180.

17. Comstock v Wilson, 257 NY 231, 177
NE 431, 76 ALR 676.

18. See Hussanp AnD Wire (st ed § 584).

19. See States, Termrrories, AND DEPEND-
Encies (Isted § 91).

20. Pietsch v Milbrath, 123 Wis 647, 101
NW 388, 102 NW 342.

1. Frazer v Chicago, 186 Ill 480, 57 NE
1055.

2. Totten v United States, 92 US 105, 23
L ed 605.

3. Miller v Miller (Ky) 296 SW2d 684, 65

AT TAY mAn

4. Robenson v Yann, 224 Ky 56, 5 SwW2d
271; Piechowiak v Bissell, 305 Mich 486, 9
NWw2d 685. .

5. Davis v Brown, 94 US 423, 24 L ed 204;
Union Bank v Stafford, 12 How (US) 327,
13 L ed 1008; Watts v Malatesta, 262 NY
80, 186 NE 210, 88 ALR 1072; Riggs v
Palmer, 115 NY 506, 22 NE 188; Byers v
Byers, 223 NC 85, 25 SE2d 466; Merit v
Losey, 194 Or 89, 240 P2d 933; Smith v
Germania F. Ins Co. 102 Or 569, 202 P
1088, 19 ALR 1444; Slater v Slater, 365 Pa
321, 74 A2d 179; Langley v Devlin, 95 Wash
171, 163 P 395, 4 ALR 32.

Hyams v Stuart King [1908] 2 KB (Eng)
696 (CA). ;

6. Finnie v Walker (CA2) 257 F 698, 5
ALR 831.

7. The Florida (Collins v The Florida) 101
US 37, 25 L ed 893; Hunter v Wheate, 53
App DC 206, 289 F 604, 31 ALR 980: West-
ern U. Teleg. Co. v McLaurin, 108 M’ss 273,
66 So ?39;ﬂ_l’enning!0n v Todd, 47 NJ Eq

e T R 1

based upon, or in any manner depending upon, a fraudulent, illegal, or immora

transaction™ or contract™ to which the plaintiff was a party.

It'isa trite anc

(S ————

8. Standard Oil Co. v Clark (CA2 NY)
163 F2d 917, cert den 333 US 873,92 L ed
1149, 68 S Ct 901, 902.

9. Falconi v Federal Depoasit Ins. Corp. (CA3
Pa) 257 F2d 287.

There is no recorded instance where a
court of law or of equity has given aid or
comfort to one wrongdoer against his fel-
low wrongdoer seeking a division of the loot.
Picchowiak v Bissell, 305 Mich 486, 9 NW2d
685.

10. Capps v Postal Teleg.-Cable Co. 197
Miss 118, 19 So2d 491; Desmet v Sublett,
54 NM 355, 225 P2d 141; Lloyd v North

Caralina. R .Co.. 151 NC_536,.66 SE 604;.

Stevens v Hallmark (Tex Civ App) 109 SW
2d 1106.

11. Picture Plays Theatre Co. v Williams,
75 Fla 556, 78 So 674, 1 ALR 1; D. I. Fel-
senthal Co. v Northern Assur. Co. 284 Il
343, 120 NE 268, 1 ALR 602; Baltimore &
0. 5. W. R. Co. v Evans, 169 Ind 410, 82
NE 773.

12. Talbot v Seeman, 1 Cranch (US) 1, 2
L ed 15.

13. Levy v Kansas City (CA8) 168 F 524;
Newton v Illinois Oil Co. 316 Ill 416, 147
NE 465, 40 ALR 1200.

14. Boylston Bottling Co. v O’Neill, 231
Mass 498, 121 NE 411, 2 ALR 902; Woodson
v Hopkins, 85 Miss 171, 37 So 1000, 38 So
298; Buck v Albee, 26 Vt 184; Lemon v
Grosskopf, 22 Wis 447.

Annotation: 2 ALR 906.

15. Hill v Freeman, 73 Ala 200; Monatt v
Parker, 30 La Ann 585; Otis v Freeman, 199
Mass 160, 85 NE 168; Platt v Elias, 186 NY
374, 79 NE 1; Denton v English, 11 SCL
(2 Nott & M'C) 581; Lanham v Meadows,
72W V- 61078 SE 750,

g ey ot e
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16. Western U. Teleg. Co. v McLarvin, 10
Miss 273, 66 So 739.

17. Grapico Bottling Co. v Ennis, 140 M’
502, 106 So 97, 44 ALR 124.

18. Hunter v Wheate, 53 App DC 206, -
F 604, 31 ALR 980; Kearney v Webb, 27
Il 17, 115 NE 844, 3 ALR 1631; Re Brow:
147 Kan 395, 76 P2d 857, 116 ALR 101
(holding that such rule does not apply whe:
the one complained of is an official of tl
court, who seeks to retain to his own u
certain moneys he acquired by his official mi
~<omduct) ; Bowlan v-Luonsford,-176 Okla 11”
54 P2d 666 (plaintiff attempting to recov:
damages from a man who induced her to su’

" mit to an operation which produced an abo

tion where she was of full age and volunta
ily consented to the operation) ; Gulf, C. & *©
F. R. Co. v Johnson, 71 Tex 619, 9 SW 60.

A court will not extend aid to either of tl
parties to a criminal act or listen to the
complaints against each other, but will lea:
them where their own act has placed ther
Stone v Freeman, 298 NY 268, 82 NE_
571, 8 ALR2d 304.

19. Ring v Spina (CA2 NY) 148 F2d 6+
160 ALR 371; Reilly v Clyne, 27 Ariz 43
234 P 35, 40 ALR 1005; Berka v Woodwar
125 Cal 119, 57 P 777; Western U. Tel. C
v Yopst, 118 Ind 248, 20 NE 222; Grapi
Bottling Co. v Ennis, 140 Miss 502, 106 ¢
97, 44 ALR 124; Short v Bullion-Beck
C. Min. Co. 20 Utah 20, 57 P 720; Rolle
Murray, 112 Va 780, 72 SE 665.

Major v Canadian P. R. Co. 51 Ont L R
370, 67 DLR 341, affid 64 Can SC 367,
DLR 242.

That which one promises to give for
illegal or immoral consideration he can:
be compelled to give, and that which he !
given on such a consideration he cannot
cover. Platt v Elias, 186 NY 374, 79 :
1.
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commonplace maxim that where parties are equally in wrong the courts will
not give one legal redress against the other but will leave them where it finds
them.! Neither law nor cquity interferes to relieve either of the persons who
engage in fraudulent transactions, against the other from the consequences of
their own misconduct.®

Some courts have applied the rule in pari delicto to transactions with a public
officer or an official of the court,® but most take the position that the rule does
not apply to prevent maintenance of an action against public officers for the
recovery of money acquired by official misconduct.

However, illegality is no defense when merely collateral to the cause of action
sued on;® one offender against the law cannot set up as a defense to an action
the fact that plaintiff was also an offender, unless the parties were engaged in
the same illegal transaction. It is only in such a case that the maxim, “in pari
delicto potior est conditio defendentis et possidentis,” applies,® and not even then
when the plaintiff’s unlawful participation was innocent, being induced by
the fraud of the defendant on which the action is based.” Nor will a plaintiff
be barred of his action against the defendant by the fact that he has done
a wrong to a third person. Moreover, courts will grant relief against present
wrongs and to enforce existing rights, although the property involved was ac-
quired by some past illegal act.® It is generally agreed, although there is
authority to the contrary,’® that one who has entrusted another with money or
property for an illegal use or purpose may maintain an action to recover such
property or money so long as it has not been used by the person to whom it was

VIII. DEPARTMENTAL SEPARATION OF GOVERNMENTAL
POWERS

A. In GENERAL

§ 210. Principle of separation, generally.

In considering the nature of any government, it must be remembered that
the power existing in every body politic is an absolute despotism; in constituting
a government, the body politic distributes that power as it plcases and in the
quanuty it pleases, and imposes what checks it pleases upon its public func-
tionaries. The natural and necessary distribution of that power, with respect to
individual security, is into legislative, exccutive, and judicial départments. Tt

Is obvious, however, that every community may make a perfect or imperlect
separation and distribution of that power at its will.?

given.!

There can be no recovery as between the
parties on a contract made in wiolation of
a statute, the violation of which is prohibited
by a penalty, although the statute does not

nce the contract void or expressly pro-
ibit the same. Sandage v Studebaker Bros.
Mfg. Co. 142 Ind 148, 41 NE 380.

Although a man may contract that a future
event may come to pass over which he has
8o, or only a limited, power, including con-
tracts for the conveyance of land that he
does not own, an agreement that on its face
requires an illegal act, either of the contractor
or a third person, no more imposes a liability
to damages for nonperformance than it cre-
ates an equity to compel the contractor to
perform. Sage v Hampe, 235 US 99, 59
L ed 147,355 Ct 94.

20. Ford v Caspers (CA7 Il1l) 128 F2d 884;
Duncan v Dazey, 318 Ill 500, 149 NE 495.

1. Clark v United States, 102 US 322, 26
L ed 181; Re Brown's Estate 147 Kan 395
76 P2d 857, 116 ALR 1012; Smith v Smith,
68 Nev 10, 226 P2d 279.

Annotation: 116 ALR 1018.
2. Ford v Caspers (CA7 Ill) 128 F2d 884.
3. Annotation: 116 ALR 1019, 1023.

4. Re Sylvester, 195 Towa 1329, 192 NW
442, 30 ALR 180; Re Brown's Estate, 147
Kan 395, 76 P2d 857, 116 ALR 1012; Ber-
man v Coakley, 243 Mass 348, 137 NE 667,
26 ALR 92.

Annotation: 116 ALR 1023-1031.

5. Loughran v Loughran, 292 US 216, 73
L ed 1219, 54 S Ct 684, reh den 292 US
615, 78 L ed 1474, 5¢ S Ct 861.

8. Wallace v Cannon, 38 Ga 199.

7. Doe ex dem. Hutchinson v Horn, 1
Ind 363; Jekshewitz v Groswald, 265 Mass
413, 164 NE 609, 62 ALR 525; Cooper v
Cooper, 147 Mass 370, 17 NE 892; Sears v
Wegner, 150 Mich 388, 114 NW 224 ; Blossom
v Barrett, 37 NY 4"4 Morrill v Pa]mer 68
gt}'l 33 A 829; Pollock v Sullivan, 53 Vi

This ptinciple is particularly applicable
in actions for deceit in mdm:lng unlawful
cohabitation by representations of a lawful
marriage. See Annotation: 72 ALR2d 956.

8. Langley v Devlin, 95 Wash 171, 163 P
395, 4 ALR 32; Matta v Katsoulas, 192 Wis
212, 212 NW 261, 50 ALR 291.

9. Loughran v Loughran, 292 US 216, 78
L ed 1219, 54 S Ct 684, reh den 292 US
615, 78 L ed 1474, 54 S Ct 861.

10. Lancaster v Ames, 103 Me 87, 68
533; Stone v Freeman, 298 NY 268, 82 NEZd
571, 8 ALR2d 304.

,Aunolalmn' 8 ALR2d 314, §3; 316, § 4.

11. Okeechobee County v Nuveen (CA5 Fla)
145 F2d 684, cert den 324 US 881, 89 L ed
1432, 65 S Ct 1028; Kearney v Webb, 278
Il 17, 115 NE 844, 3 ALR 1631; Ware v
Spinney, 76 Kan 289, 91 P 787.

Annotation: 8 ALR2d 312, § 3; 317, §5.

-

17. Halter v Nebraska, 205 US 34, 51 L ed
696, 27 S Ct 419; Columbus Packing Co. v
St.ate, 100 Ohio Sl 285, 126 NE 291, 29 ALR
1429, ovrld on another point 106 Ohio St 469,
140 NE 376, 37 ALR 1525; State v Pccl,
B0 Vit 449, 63 A 661; State ex rel. Jarvis v
Daggett, 87 Wash 253, 151 P 648.

Absent congressional action the test is that
of unlfonmty agaxnsl locality; more accurate-
ly, the question is whether the state intcrest
is outweighed by a national interest. Cali-
fornia v Zook, 336 US 725, 93 L ed 1003,
69 S Ct 841, 'reh den 337 US 921,93 L ed
1729, 69 S Ct 1152.

The right of the several states to enact
legislation during the silence of Congress has
been recognized in respect to such subjects
"—

§ — insolvency. See InsoLvency (lst ed

8).

— the regulation of dealers in patented ar-
ticles. Sce PaTtents (Istced § 8).

— the recital of the consideration of notes
given for the price of patent rights. Woods v
Carl, 203 US 358, 51 L cd 219, 27 S Ct 99.

— the prohibition for the use of the United
States flag for advertising purposes. Halter v
Nebraska, 205 US 34, 51 L ed 696, 27 S Ct
419, afig 74 Neb 757, 105 NW 298,
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— the establishment of quarantine regula-
tions. See Heavrtu (lIsted §7).

— regulations with regard to the speed of
railroad trains. See RAILROADS.

— regulations with regard to rates of trans-
portation between points within the bounda-
ries of a state. See PusrLic UTILITIES.

— the erection of bridges, dams, and other
structurcs consmutmg obstructions to nawga-
tion or otherwisc pertaining to navigation. See
HicuwAys, STREETS, AND Bripces (lst ed,
Brioces § ll); WaTzRs.

— pilotage. See SHIPPING.

18, Mérgan's L. & T. R. & Co. v
Board of Health, 118 US 455, 30 L ed 237, 6
S Ct1114.

19. Mayo v United States, 319 US 441, 87
L ed 1504. 63 S Ct 1137, 147 ALR 761, reh
den 320 US 810, 88 L ed 489, 64 S Ct 27.

1. Compagnic Francaise de Nav. a Vapeur
v State Bd. of Health, 186 US 380, 46 L ed
1209, 22 S Ct 811.

And see § 150, supra.

2. Livingston v Moore, 7 Pet (US) 469, 8
L ed 751 (per Johnsonm, ].).
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A characteristic feature,® and one of the cardinal* and fundamental principles,
of the American constitutional system is that the governmental powers are
divided among the threce departments of government, the legislative, executive,
and judicial, and that each of these is separate from the others.* The principle
of separation of the powers of government operates in a broad manner to con-
fine lcgislative powers to the legislature, executive powers to the executive
department, and those which are judicial in character to the judiciary.* We are
not a parliamentary government in which the executive branch is also part
of the legislature.”

It has been said that the object of the Federal Constitution was to establish
three great departments of government: the legislative, the executive, and the
judicial departments. The first was to pass the laws, the second, to approve and
execute them, and the third, to expound and enforce them.! And since the
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§ 211
constitutional distribution of the powers of governmeat was made on the as-
sumption by the people that the several departments would be equally careful
to use the powers granted for the public good alone, the doctrine is generally
accepted that none of the several departments is subordinate, but that all are
co-ordinate.® independent,” cocqual,'" and potentially cocxtensive.” The rule
1s generally recognized that constitutional restraints are overstepped where one
department of government attempts to exercise powers exclusively delegated to
another; officers of any branch of the government may not usurp or cxercise
the powers of either of the others,!* and, as a general rule, one branch of govern-
ment cannot permit its powers to be exercised by another branch.’®

§ 211. — As express or implied constitutional requirement.’
Frequently, there appears in a state constitution an express division of the
powers of government among the three departments;'” and all persons charged’

3. Trybulski v Bellows Falls Hydro-Electric
Corp. 112 Vi 1, 20 A2d 117.

4. Bloemer v Turner, 281 Ky 832, 137 SW
2d 387.

5. O ue v United States, 289 US
516, 77 L ed 1356, 53 S Ct 740; Springer v
Philippine Islands, 277 US 189, 72 L ed 845,
48 S Ct 480; g. W. Hampton Jr., & Co. v
United States, 276 US 394, 72 L ed 624, 48
S Ct 348; Evans v Gore, 253 US 245, 64
L ed 887, 40 § Ct 550, 11 ALR 519; Kilbourn
v Thompson, 103 US 168, 26 L ed 377;
Fox v McDonald, 101 Ala 51, 13 So 416;
Hawkins v Governor, 1 Ark 570; Denver v
Lynch, 92 Colo 102, 18 P2d 907, 86 ALR
907; Stockman v Leddy, 55 Colo 24, 129 P
220; Norwalk Street R. Co.'s Appeal, 69 Conn
576, 37 A 1080, 38 A 708; Florida Nat. Bank
of Jacksonville v Simpson (Fla) 59 So 2d 751,
33 ALR2d 581; Burnett v Green, 97 Fla 1007,
122 So 570, 69 ALR 244; Re Speer, 53 Idaho
293, 23 P2d 239, 88 ALR 1086; People v
Kelly, 347 Ill 221, 179 NE 898, 80 ALR 890;
People ex rel. Rusch v White, 334 Ill 465,
166 NE 100, 64 ALR 1006; Greenfield v Rus-
scl, 292 Il 392, 127 NE 102, 9 ALR 1334;
Ellingham v Dye, 178 Ind 336, 99 NE 1, error
dismd 231 US 250, 58 L ed 206, 34 S Ct 92;
Overshiner v State, 156 Ind 187, 59 NE 468;
Parker v State, 135 Ind 534, 35 NE 179;
State v Barker, 116 Iowa 96, 89 NW 204;
Harris v Allegany County, 130 Md 488, 100
A 733; Opinion of Justices, 279 Mass 607, 180
NE 725, 81 ALR 1059; Anway v Grand
Rapids R. Co. 211 Mich 592, 179 NW 350,
12 ALR 26; People v Dickerson, 164 Mich
148, 129 NW 199; Veto Case, 69 Mont 325,
222 P 428, 35 ALR 592; Searle v Yensen, 118
Neb 835, 226 NW 464, 69 ALR 257; Tyson
v Washington County, 78 Neb 211, 110 NW
634; Saratoga Springs v Saratoga Gas, E. L.
& P. Co. 191 NY 123, 83 NE 693; State ex
rel. Atty.-Gen. v Knight, 169 NC 333, 85
SE 418; Re Minncapolis, S5t. P. & S. Ste. M.
R. Co. 30 ND 221, 152 NW 513; State v
Blaisdell, 22 ND 86, 132 NW 769; Riley v
Carter, 165 Okla 262, 25 P2d 666, 88 ALR
1018; Simpson v Hill, 128 Okla 269, 263 P
635, 56 ALR 706; Baskin v State, 107 Okla
272, 232 P 333, 40 ALR 941; Wilson v Phila-
delphia School Dist. 328 Pa 225, 195 A 90,

[16 Am Jur 2d]—29

113 ALR 1401; State ex rel. Richards v Whis-
man, 36 SD 260, 154 NW 707, error dismd
241 US 643, 60 L ed 1218, 36 S Ct 449;
Langever v Miller, 124 Tex 80, 76 SW2d
1025, 96 ALR 836; Trimmier v Carlton, 116
Tex 572, 296 SW 1070; Peterson v Grayce
Qil Co. (Tex Civ App) 37 SW2d 367, alld

128 Tex 550, 98 SW2d 781; Kimball v Grants-
ville City, 19 Utah 368, 57 P 1; Sabre v Rut-
Jand R. Co. 86 Vt 347, 85 A 693; State v
Huber, 129 W Va 198, 40 SE2d 11, 168 ALR
%0&;‘2501.3& v Thompson, 149 Wis 488, 137

Annotation: 3 ALR 451; 69 ALR 266.

The theory of our government is one of
scparation of powers. Att. Gen. ex rel. Cook v
O'Neill, 280 Mich 649, 274 NW 445.

Our constitution and fabric of government
divide governmental powers into three grand
divisions and prohibit the assumption by those
exercising the powers of onc of them of the
just powers of another. Butler v Printing
Comrs. 68 W Va 493, 70 SE 119.

See State v Bates, 96 Minn 110, 104 NW
709, for a good discussion of the source of
the doctrine of the separation of the powers
of government.

6. Norwalk Street R. Co.'s Appeal, 69 Conn
576, 37 A 1080, 38 A 708; State v Warmoth,
22 La Ann 1; McCrea v Roberts, 89 Md
238, 43 A 39; Wright v Wright, 2 Md 429;
Wenham v State, 65 Neb 394, 91 NW 421;
Henry v Cherry, 30 RI 13, 73 A 97; State
v Fleming, 7 Humph (Tenn) 152.

Annotation: 69 ALR 266.

Neither the legislative, executive, nor ju-
dicial department of the federal government
can lawfully exercise any authority beyond
the limits marked out by the Constitution.
Scott v Sandford, 19 How (US) 393, 15 L ed

Sgl Pcople v Tremaine, 281 NY 1, 21 NE2d

8. Ma?rﬁn v Hunter, 1 Wheat (US) 304, 4

ed 97.

The differcnce between the departments is
that the legislature makes, the executive exe-
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cutes, and the judiciary construes, the law;
but the maker of the law may commit some-
thing to the discretion of the other depart-
ments. Wayman v Southard, 10 Wheat (US)
1,6 L ed 253.

9. Hale v State, 55 Ohio St 210, 45 NE 199;
Blalock v Johnston, 180 SC 40, 185 SE 61,
105 ALR 1115.

10. § 213, infra.

The United States Supreme Court has said
that so far as their powers are derived from
the Constitution the departments may be re-
garded as independent of each other, but be-
yond that all are subject to regulations by law
touching upon the discharge of dutics required
to be performed. Ewvans v Gere, 253 US 245,
64 L ed 837, 40 S Ct 550, 11 ALR 519;
Kendall v United States, 12 Pet (US) 524,
9 L ed 1181; People v McCullough, 254 Ill
9, 98 NE 156.

11. Humphrey v United States, 295 US
602, 79 L ed 1611, 55 S Ct £69.

12. Per Marshall, Ch. J., Osborn v Bank
ga“Unitcd States, 9 Wheat (US) 738, 6 L ed

13. Snodgrass v State, 67 Tex Crim 615,
150 SW 162.

By reason of the distribution of powers un-
der a constitution, assigning to the lcgisla-
ture and the judiciary each its scparate and
distinct functions, onc department is not per-
mitted to trench upon the functions and pow-
ers of the other. State ex rel. Bushman v
Vandenberg, 203 Or 326, 276 P2d 432, 280
P2d 344.

14. State ex rel. Du Fresne v Lesie, 100
Mont 449, 50 P2d 959, 101 ALR 1329; State
v Fabbri, 98 Wash 207, 167 P 133.

15. Any fundamental or basic power neces-
sary to government cannot be delecated. Wil-
son v Philadelphia School Dist. 328 Pa 225,
195 A 90, 113 ALR 1401,

16. As to whether the Federal Constitution
requires departmental separation of state gov-
ernmental powers, sce § 215, infra.
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17. Porter v Investors’ Syndicate, 287 US
346, 77 L ed 354, 53 S Ct 132 (Montana
Constitution) ; Abbott v McNutt, 218 Cal 225,
22 P2d 510, 69 ALR 1109: Re Dattelle, 207
Czl 227, 277 P 725. 65 ALR 1497; Denver
v Lynch, 92 Cole 102, 18 P2d 907, 86 ALR
907; Stockman v Leddy, 55 Colo 24, 129 P
220; Burnett v Greene, 97 Fla 1007, 122 Seo
570, 69 ALR 244: State v Atlantic Coast Line
R. Co. 56 Fla 617, 47 So 969; Re Speer, 53
Idaho 293, 23 P2d 239, 886 ALR 1086;
Winter v Barrett. 332 Il 441, 126 NE 113,
89 ALR 1398; Pcople v Kelly, 347 IIF 221,
179 NE 898, 80 ALR £90; Pcople ex rel
Rusch v White, 334 Il 465, 166 NE 100, 64
ALR 1006: State v Shumaker, 200 Ind 716,
16+ NE 408, 63 ALR 218: State v Barker,
116 Iowa 96, £9 NW 204; Rouse v Johnson,
234 Ky 473, 28 Sw2d 745, 70 ALR 1077;
Stat: ex rel. Young v DButler, 105 Me 91,
73 A 560: Harris v Allecany County, ‘130
Md 488, 100 A 733; Re Opinion of Justices,
279 Mass 607, 180 NE 725, 81 ALR 1039;
American State Bank v Jones, 184 Minn 493,
239 NW 141, 78 ALR 770; University of
Mississippi v Waugh, 105 Miss 623, 62 So 827,
affd 237 US 589, 59 L ed 1131, 35 § Ct
720: State v J. J. Newman Lumber Co. 102
Bhiiss 002, 59 So 923; State ex rel. Hadley v
Washburn, 167 Mo 680, 67 SW 592; State
v Field. 17 Mo 529; Scarle v Yensen, 118
Neb 835, 226 NW 464, 69 ALR 257; Follmer
v State, 94 Necb 217, 142 NW 90G; Tyson v
Washington County, 78 Neb 211, 110 NW
634: State v Roy, 40 NM 397, 60 P2d 616,
110 ALR 1; State ex rel. Dushek v Watland,
51 ND 710, 201 NW 680, 39 ALR 1169;
Riley v Carter, 165 Okla 262, 25 P2d 666,
83 ALR 1018; Simpson v Hill, 128 Okla 269,
263 P 635, 56 ALR 706; Hopper v Oklahoma
County, 43 Okla 288, 143 P 4; Macartney
v Shipherd, 60 Or 133, 117 P 814; State v
George, 22 Or 142, 29 P 356; Biggs v Mc-
Bride, 17 Or 640, 21 P £78; Lancever v
Miller, 124. Tex 80, 76 SW2d 1025, 96 ALR
836: Union Cent. L. Ins. Co. v Chowning, £6
Tex 654, 26 SW 982; State v Mounts, 36
W Va 179, 14 SE 407; Public Serv. Com. v
Grimshaw, 49 Wye 158, 53 P2d 1, 109 ALR
534. Sce also State ex rel. Dishek v Wat-
land, 51 ND 710, 201 NW 630, 39 ALR 1169.

[16 Am Jur 2d])
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with official duties under one of the departments may be forbidden from
exercising any of the functions of another except as expressly permitted by the
constitution itself.' A state constitutional provision that no person belonging
to one department shall exercise the powers properly belonging to another is to
be strictly applied." The constitution may, however, make it a duty for officers
of one department of the government to assist in the functions of another depart-
ment, and laws passed in furtherance of such acts are not violative of the doc-

trine of separation of powers.*

A constitutional requirement with respect to the separation of the three
dcpartments of the government which exists in a state constitution is generally
held to refer to the state government and state officers, and not to the govern-
ment of municipal corporations or their officers.?

Annotation: 69 ALR 266; 89 ALR 1114,
1115; 79 L ed 476.

The origin of a constitutional provision de-
crecing a separation of powers is very well
known. It first found expression, at least
with clarity and precision, in the writings of
Montesquieu, with which the members of the
Federal Constitutional Convention of 1787
were familiar, early appeared in the organic
laws of some of the states, and was adopted as
a basic principle in the Constitution of the
United States in 1787, from which it entered
into the constitutions of nearly all of the
states, including that of Texas, both as a re-
public and as a state. Langever v Miller, 124
Tex 80, 76 SW2d 1025, 96 ALR 836.

18. Porter v Tnvestors’ Syndicate, 287 US
346, 77 L ed 354, 53 S Ct 132 (Montana
Constitution) ; Montgomery v State, 231 Ala
1, 163 So 365, 101 ALR 139%: Hawkins v
Governor, 1 Ark 570; Abbott v McNutt, 218
Cal 225, 22 P2d 510, 89 ALR 1109: Re Bat-
telle, 207 Cal 227, 277 P 725, 65 ALR 1497;
Denver v Lynch, 92 Colo 102, 18 P2d 907,
86 ALR 907; Stockman v Leddy, 55 Colo 24,
129 P 220; Florida Nat. Bank of Jacksonville
v Simpson (Fla) 59 So 2d 751, 33 ALR2d
581; Burnett v Greenc, 97 Fla 1007, 122 So
570, 69 ALR 244; Singleton v State, 38 Fla
297, 21 So 21; Re Speer, 53 Idaho 293, 23 P
2d 239, 88 ALR 1086; Winter v Barrett,
352 Ill 441, 186 NE 113, 89 ALR 1398; Pco-
ple v Kelly, 347 Ill 221, 179 NE 898, 80
ALR 890; Fergus v Marks, 321 Ill 510, 152
NE 557, 46 ALR 960; State v Shumaker, 200
Ind 716, 164 NE 408, 63 ALR 218; State v
Noble, 118 Ind 350, 21 NE 244: Rouse v
Johnson, 234 Ky 473, 28 SW2d 745, 70 ALR
1077; Re Dennctt, 32 Me 508; Harris v Al-
legany County, 130 Md 488, 100 A 733; Re
Opinion of Justices, 279 Mass 607, 180 NE
725, 81 ALR 1059; American State Bank v
Jones, 1864 Minn 498, 239 NW 144, 78 ALR
770; State ex rel. Hadley v Washbum, 167
Mo 680, 67 SW 592; Searle v Yensen, 118
Neb 835, 226 NW 461, 69 ALR 257; Foll-
mer v State, 94 Neb 217, 142 NW 908; State
v Roy, 40 NM 397, 60 P2d 646, 110 ALR
1: Riley v Carter, 165 Okla 262, 25 P2d 666,
3 ALR 1018; Simpson v Hill, 128 Okla 269,
263 P 635, 56 ALR 706; Hopper v Oklahoma
County, 43 Okla 280, 143 P 4; Union Ccnt.

L. Ins. Co. v Chowning, 86 Tex 654, 26 SW
982; Kimball v Grantsville City, 19 Utah
368. 57 P 1; Public Serv. Com. v Grimshaw,
49 Wyo 158, 53 P2d 1, 109 ALR 534.
Annotation: 69 ALR 266, 267; 89 ALR
1115; 79 L cd 476.

A state constitutional provision that no per-
son or group of persons charged with the ex-
ercise of powers properly belonging to one of
the departments of government shall exercise
any power properly belonging to either of the
others establishes a government of laws in-
stead of a government of men, a government
in which laws authorized to be made by the
legislative branch are equally binding upon
all citizens, including public officers and em-
ployees. Springfield v Clouse, 356 Mo 1239,
206 SwW2d 539.

The plain meaning of state constitutional
provisions declaring that ncither of the three
departments of government shall exercise
powers properly belonging to either of the
others, and that no person shall exercise the
powers of more than one of them at the same
time, is that no judge of any court can act
as a member of the legislature or fill an ex-
ecutive office, and that no member of the leg-
islature or any official of the executive de-
partment can fill a judicial office. State v
Huber, 129 W Va 198, 40 SE2d 11, 163 ALR
808.

19. Transport Workers Union, etc. v Gadola,
322 Mich 332, 34 Nwad 71.

20. A statute requiring the governor to se-
cure the introduction into the legislature of
budget hills prepared by the budget commis-
sion and cause amendments to be presented,
if desirable, during the passare of the bill
is not invalid on the theory that it attempts
to confer power on the governor and budget
commission to dictate the introduction of bills
in the legislature, where the constitution makes
it the governor's duty to recommend for the
consideration of the legislature such mcasures
as he may deem expedient, and also makes it
the duty of the officials who constitute the
budget commission to prepare a general reve-
nue bill to be presented to the house of repre-
sentatives by the governor. Tayloe v Davis,
212 Ala 282, 102 So 433, 40 ALR 1052.

1. Poynter v Walling (Del) 177 A2d 641;
431
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On the other hand, in the Federal Constitution,? and in a few of the state
constitutions,® no specific provision is made for a separation of governmental
powers. Under these constitutions, however, and even under the constitutions
in which such a clause has actually been inserted, irrespective of the existence
of such a distributing clause, it is held that the creation of the three depart-
ments may operate as an apportionment of the different classes of powers. It
has been said that where the provision that the legislative, executive, and
judicial powers shall be preserved separate and distinct is not found in a con-
stitution in terms, it may exist there in substance in the organization and dis-
tribution of the powers of the department.* The basis of this theory is that
the distribution of the powers of the state by the constitution to the legislative,
executive, and judicial departments operates by implication as an inhibition
against the imposition upon any one department of such powers which dis-
tinctively belong to one of the other departments.* Thus, it has been said that
grants of legislative, executive, and judicial powers of the three departments
of government are, in their nature, cxclusive, and that no department, as such,
can rightfully exercise any of the functions necessarily belonging to the other.®
It has also been said that the mere apportionment of sovereign powers among
the three co-ordinate branches of the government, without more, imposes upon
cach of those branches the affirmative duty of exercising its own peculiar powers
for itself, and prohibits the delegation of any of those powers, except in cases
expressly permitted.”

A distributive clause in a state constitution prevents the exercise of the func-
tions of one department of the government by another department, but has
no relation to the exercise or division of the powers of one particular branch
of the government by the officers who comprise that branch and docs not control
the question as to which one of several executive officers should perform an
executive function.®

§ 212. — Importance of principle.
It has been said that the principle of the separation of the powers of govern-
.ment is fundamental to the very existence of constitutional government_as

Sarlls v State, 201 Ind 88, 166 NE 270,
67 ALR 718 (statute providing commission
and city manager forms of governments for
cities) ; State v Mankato, 117 Minn 458, 136
NW 264; Barnes v Kirksville, 266 Mo 270,
180 SW 545; State v Neble, 82 Neb 267, 117
NW 723; Greenville v Pridmore, 86 SC 442,
68 SE 636; Walker v Spokane, 62 Wash
312, 113 P 775.

Annotation: 67 ALR 740.

2. Springer v Philippine Islands, 277 US
189, 72 L ed 845, 48 S Ct 480.

Annotation: 79 L ed 476.

3. Re Sims, 54 Kan 1, 37 P 135 (Kansas
Constitution).

Ohio, for another example, has no specific
constitutional provision for a scparation of
powers.

4. Springer v Philippine Islands, 277 US 119,
72 L ed 845, 48 S Ct 480 (Federal Constiti-
tion); State v Brill, 100 Miaon 499. 111 NW
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294, 639; Zanesville v Zanesville Tel. & Tel.
Co. 64 Ohio St 67, 59 NE 781; Kimball v
Grantsville City, 19 Utah 368, 57 P 1.

The doctrine of separation of powers ariscs
not from any single provision of the Federal
Constitution but because behind the words
of the constitutional provisions are postulates
which limit and control. National Mut, Ins.
Co. v Tidewater Transfer Co. 337 US 582,
93 L ed 1556,69 S Ct 1173.

5. Zanesville v Zanesville Tel. & Tel. Co. 64
Ohio St 67, 59 NE 781.

6. State ex rel. Mason v Baker, 69 ND 488,
288 NW 202.

7. Reclfoot Lake Levee Dist. v Dawson, 97
Tenn 151, 36 SW 1041, ovrld on another
point Arnold v Knoxville, 115 Tenn 195, 90
S5W 4069.

8. State rx rel. Kostas v Johnson, 224 Ind
510, 69 NE2d 592, 167 ALR 1118; Follmer
v State, 94 Neb 217, 142 NW 908.
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established in the United States.® The princi
2 principle has also been ref:

one ol the chiel merits of the American system of written comtitui?gg.'so :IL:
has bcg'n_dcclart_:d that_the division of governmental powers into executive
legislative, and judicial represents probably the most important principle of
government declaring and guaranteeing the libertics of the people ll:’:md that it
s a matter of fundamental necessity," and is essential to the mai;xlcnanoc of
;cpubhca:; f;:rm of government.” One of America’s most distinguished jl]ris&

as stated that no maxim has been i i cherish
itk ol lomh more universally reccived and ed

i
Although th i i i s, i
X 0: 3 :: ere may be a blending of powers in certain respects,” in a broad

observance of the independence of the scveral departments.” Each consttutcs
a check upon the exercisc of its power by any other department,'’ and, accord-
ingly, a concentration of power in the hands of one person or class is prevented,*
alna:]a :::rnmmghng of essentially different powers in the same hands is pr,c-
cluded.™ No arbitrary and unlimited power is vested in any department;*

9. National Mut. Ins. Co. v Tidewater 496; Lincoln Federal Labor Union v North-
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such power is re ed as a condition subversive of the constitution,! and the
chid Earactcnsue and cvil of tyrannical and despotic forms of government."

§ 213. Independence of scparate departments.
Each of the several departments of government derives its authorty directly
or indirectly from the people and is responsible to them? Each has exclusivey’

izance of the matters within its jurisdiction® and is supreme within its own

sphere.® In the exercise of the powers of government assigned to them severally,

the departments operate harmoniously and independently of each other, and

the action of any one of them in the lawful exercise of its own powers is not

subject to control by either of the others®* Each department of government
Erwise

myst _exercise its own dele ated powers, and unless o
constitution, cach excrcises such inherent power as will protect it in the per-_

rcises
formance of its major_duty; gne department may not be controlled or c%m
ins.” For

embarrassed by another department unless the constitution 50 ordains.' F
any onc of the three equal and co-ordinate branches of government to police

or supervise the operations of the others strikes at the very heart and core of 1\

Transfer Co. 337 US 582, 93 L ed 1556
S Ct 1173; Norwalk Street R. Co’s A'L.;ualg
69 Conn 576, 37 A 1080, 38 A 708; Pcople ex
rel. Leaf v Onvis, 374 Ill 536, 30 NE2d 28,
132 ALR 1382, cert den 312 US 705, 85 L ed
1138, 61 S Ct 827; Tyson v Washington
County, 78 Neb 211, 110 NW 634; Enter-
r:lu v itta_ltle. 15152?!1_ 623, 69 P2d 953; Lang-
er v Miller, 80,
e s ) 835. ex 80, 76 SW2d 1025,
It is necessary, if gove t i -
tion constitutionally, for ::cul':tﬂo( :wwr::::-
ilt.;““ of cmﬁnimtimal power to keep within
T. escue Army v Municipal Court
of I’:s Angeles, 331 US 549
67 5 Ct 1409, " Hel

10. O'Donoghue v United States, 289
516, 77 L ed 1356, 53 S Ct 740; ﬁilhur:JE
Thompson, 103 US 168, 26 L ed 377; People
v Brady, 40 Cal 198; State v Brill, 100 Mian
499, 111 NW 294, 639; Searle v Yensen
118 Ne'b 835, 226 NW 464, 69 ALR 25?"
Enterprise v State, 156 Or 623, 69 P2d 953,

11. Searle v Yenscn, 118 Neb 835, 226 N
464, 69 ALR 257; Enterprise v State, 15“:
Or 623, 69 P2d 953 (quoting the famous
declaration of Montesquieu that “‘there can
ben;llbertr . .:dfiflhepw-troljndg-
ing not separat rom the islati
executive powers”). e

2;:- Tucker v State, 218 Ind 614, 35 NE2d

13. Tucker v State, supra; Dearbo
v Dail, 334 Mich 673, 55 Nw2=:i 2(?11. L

14. Dash v Van KI
(par Kot i ). cocks T Jokas (NY) 477

15. § 214, infra.

Ilsc-i ;\;c(zlliag :‘Ul?m‘d States, 195 «.. ., 49
. cd 78, 21 § Ct_769; Powell v Pennsylvani

127 US 678, 32 L cd 253, 8 S Ct 992, 1257:
Kilbourn v Thompson, 103 US 168, 26 L ed
377; Sinking Fund Cases, 99 US 700, 25 L od

western Iron & Metal Co. 149 Neb 507, 31
NW2d 477; Wenham v State, 65 Neb 394, 31
NW 421; Ex parte Kair, 28 Nev 127, 425, 80
P 1—63, 82 P 453; State ex rel. Schorr v Ken-
nedy. 132 Ohio St 510, 9 NE2d 278, 110
ALR 1428; State ex rel. Bushman v Vanden-
berg, 203 Or 326, 276 P2d 432, 280 P2d 344;
El:n.crprllc v State, 156 Or 623, 69 P2d 953;
;.I'Ll}lgnl;rmBa%Iey, l_llP:); 77, 245 P 1074, 46
; State v Splint Coal
W Va 802, 15 SE 1000. o
The preservation of the inherent ™
the tl'mie branches of government, Ii):e:efm:
encroac| t or infr t by one upon the
other, is essential to the safckeeping of the
American system of comstitutional rule. Sim-
mons v State, 160 Fla 626, 36 So 2d 207.

As to the independence of the separa
parumcnts, see § 213, infra. .

17. Grecnwood Cemetery Land Co. v Routt
17 Colo 156, 28 P 1125; ies, f
89, 61 NE 118. SRRl e

18. State v’Dermy, 118 Ind 382, 21 NE
252; Enterprise v State, 156 Or 623, 69
,}’gd 953; De Chastellux v Fairchild, 15 Pa

By the mutual checks and balances
between the branches of government, m
racy undertakes to preserve the liberties of the
::ogle froom_ace;u&e concentrations of au-

ority. nit ic Worke Mitchell,
330 US 75, 91 L ed 754, 67 !‘:'C‘; 55l6.

The primary purpose of the doctrine of
separation of powers is to prevent the com-
bination in the hands of a single person or
group of the basic or fundamental powers of
government. Parker v Riley, 18 Cal 2d 83
113 P2d 873, 13¢ ALR 1405. ’

19. O'Donoghue v United States, 289 US
516, 77 L. cd 1356, 53 S Ct 740.

) It is particularly essential that the respec-
t: : branches of the goveinment keep within
the powers assigned to each by the constitu-

tivn. Lichter v United States. 334 US 742,
453

the entire structure.®

92 I ed 1694, 68 S Ct 1294, reh den 335
US 836, 93 L ed 389, 69 S Ct 11.
Separation of powers is not a mere matter
of convenience or of governmental mecha-
nism, but its object is basic and vital, namely,
to preclude a commingling of the essentially
different powers of government in the same
hands. State ex rel. Black v Burch, 226 Ind
445, 80 NE2d 294, 560, 81 NE2d 850.

20. State ex rel. Davis v Stuart, 97 Fla 69,
120 So 335, 64 ALR 1307.

1. Sinking Fund Cases, 99 US 700, 25 L ed
496; McPherson v State, 174 Ind 60, 90
l:l&aﬂo; State v Johnson, 61 Kan 803, 60 P

2 State v Barker, 116 Iowa 96, 89 NW
204; State v Johnson, 61 Kan 803, 60 P 1068;
State v Brill, 100 Minm 499, 111 NW 294,
ggg; Enterprise v State, 156 Or 623, 69 P2d

3.

3. Wright v Wright, 2 Md 429; De Chastel-
lux v Fairchild, 15 Pa 18; Ekern v McGov-
ern, 154 Wis 157, 142 NW 595; State ex rel.
;-(ouellﬂ v Thompeon,

4. Fox v McDonald, 101 Ala 51, 13 So
416; White County v Gwin, 136 Ind 562, 36
NE 237; State v Denny, 118 Ind 382, 21 NE
252; State v Noble, 118 Ind 350, 21 NE 244;
State v Doherty, 25 La Ann 119; McCully
v State, 102 Tenn 509, 53 SW 134.

5. Montgomery v State, 231 Ala 1, 163 So
365, 101 ALR 1394; Hawkins v Govemor, 1
Ark 570; Denver v Lynch, 92 Colo 102, 18
P2d 907, 86 ALR 907; People ex rel. Billings
v Bissell, 19 Ill 229; Wright v Wrisht, 2 Md
429; Re Opinion of Justices, 279 Mass 607,
180 NE 725, 81 ALR 1059; State v Blaisdell,
22 ND 86, 132 NW 769; McCully v Siate,
102 Tean 509, 53 SW 134; Lanccver v Mil-
ler, 124 Tex $0, 76 SW2d 1025, 25 ALR

434

836; Kimball v Grantsville City, 19 Utah 368,
57 P 1; State ex rel. Mueller v Thompson,

149 Wis 488, 137 NW 20.

6. Humphrey v United States, 295 US 602,
79 L ed 1611, 55 S Ct 869; O’'Donoghue v
United States, 289 US 516, 77 L ed 1356,
53 S Ct 740; Parsons v Tuolomne County
Water Co. 5 Cal 43; State v Atlantic Coast
Line R Co. 56 Fla 617, 47 So 969; Pcople
v Bisscll, 19 Ill 229; State v Shumaker, 200
Ind 716, 164 NE 408, 63 ALR 218; Blalock v
Johnston, 180 SC 40, 185 SE 51, 105 ALR
1115; Langever v_Miller, 124 Tex 80, 76
SW2d 1025, 96 ALR 836; Christie v Lueth,
265 Wis 326, 61 Nw2d 338.

Each department should be kept complete-

/ly independent of the others, independent not

in the sense that they shall not co-operate in
the common end of carrying into effect the
purpose of the constitution, but in the sense
that the acts of each shall never be con-
trolled by, or subjected to, directly or in-
directly, the coercive influence of either of
the other departments. State ex rel. Black
v Burch, 226 Ind 445, 80 NE2d 294, 560,

149 Wis 488, 137 NW A81 NE2d 850.
| Annotation: 153 ALR 522.

7. State v Shumaker, 200 Ind 716, 164 NE
408, 63 ALR 218.
When a written constitution provides for
‘the separation of powers of government be-
tween three major branches, it is presumed to
intend that within the scope of their constitu-
tionally conferred fields of activities the three
separate departments of government are to be
independent, subject, of course, to any limita-
tions upon this presumption found in the
clear and express provisions of the constitu-

Ation itsclf. Du Pont v Du Pont (Sup) 32 Del

Ch 413, 85 A2d 724.

8. Renck v Superior Court of Maricopa
County, 66 Ariz 520, 187 P2d 656.
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§ 219. Generally.!
The power to maintain a judicial department is an incident to the sovereignty
of each state.® Under the doctrine of the separation of the powers of govern-
ment,? judicial power, as distinguished from executive and legislative power,
is vested in the courts as a scparate magistracy.*
~The judiciary is an independent department of the state and of the federal
government, deriving none of its judicial power from either of the other depart-
ments.  This is true although the legislature may create courts under the
provisions of the constitution. \When a court is created, the judicial power
is_conferred by the constitution, and not by ihé act creating the court® It
was said at an carly period in American law that the judicial power in every
well-organized government ought to be coextensive with the legislative power
so far, at least, as private rights are to be enforced by judicial proceedings.
The rule is now well settled that under the various state governments, the
constitution confers on the judicial department all the authority necessary to
excrcise powers as a co-ordinate department of the government.” Morcover,

C. JupiciaL Powers

1. In GENERAL

the independence of the judiciary is the means provided for maintaining the

supremacy of the constitution.*

In a general way the courts possess the entire body of judicial power. The
other dcpartments cannot, as a general rule, properly assume to cxcrcis:c any
part of this power,® nor can the constitutional courts be hampered or limited
in the discharge of their functions by cither of the other two branches.*®

1. Discussed at this point is the judicial
power in its constitutional relationship to the
other powers of government. A broad dis-
cussion of judicial power, generally, will be
found in the article, CourTs.

2. Hoxie v New York, N. H. & H. R. Co.
82 Conn 352, 73 A 754.

3. §2_IO. supra.

4. Brydonjack v State Bar, 208 Cal 439, 281
P 1018, 66 ALR 1507; Norwalk Street R. Co.'s
Appeal, 69 Conn 576, 37 A 1080, 38 A 708:
Brown v O’'Connell, 36 Conn 432; Burnett
v Green, 97 Fla 1007, 122 So 570, 69 ALR
244: Ex parte Earman. 85 Fla 297, 95 So 755,
31 ALR 1226; State v Shumaker, 200 Ind 623,
157 NE 769, 162 NE 441, 163 NE 272, 58
ALR 954; State v Denny, 118 Ind 382, 21
NE 252; Flournoy v Jefersonville, 17 Ind
69; Opinion of Justices, 279 Mass 607, 180
NE 725, 81 ALR 1059; American State Bank
; Jones, 184 Minn 498, 239 NW 144, 78 ALR

70.

5. Brown v O'Connell, 36 Conn 432; Nor-
walk Street R. Co.'s Appeal, 69 Conn 576,
37 A 1030, 38 A 703; Parker v Statg, 135

Ind 534, 35 NE 179; Opinion of Justices, 279
Mass 607, 180 NE 725, 81 ALR 1059.

6. Kendall v United States, 12 Pet (US)
524, 9 L ed 1181.

7. Opinion of Justices, 279 Mass 607, 180
NE 725, 81 ALR 1509.

8. Riley v Carter, 165 Okla 262, 25 P2d 666,
88 ALR 1018.

9. State v Noble, 118 Ind 350, 21 NE 244;
Attorney General ex rel. Cook v O'Neill, 280
Mich 649, 274 NW 445; Washington-Detroit
Theatre Co. v Moore, 249 Mich 673, 229 NW
610, 68 ALR 105.

The whole of judicial power reposing in
the sovereignty is granted to courts except
as restricted in the constitution. Washington-
Detroit Theatre Co v Moore, supra.

10. Vidal v Backs, 218 Cal 99, 21 P2d 952,
86 ALR 113%; Shaw v Moore, 104 V¢ 529,
162 A 373, 26 ALR 1139.

And sce § 217, supra, and §§ 234 et scq,
infra.
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I certify that the foregoing is my
amended return to Order to Show Cause issued
out of the District Court on January 8, 1969.

: The Act of February 12, 1873, 17 Stat
426 fixed the Gold Dollar at 25.8 grains,
Troy weight 9/10 fine for the Gold Dollar.

The Act of February 28, 1878 fixed the
Silver Dollar at 412 1/2 grains Troy weight
of Silver. These are the last two Constitu-
tional Act of Congress, pursuant to the
Constitution in which they coined money,
regulated the value thereof and fixed the
Standard of weights and measures. The
Congress cannot abdicate or delegate these
legislative powers. Usurpation by the
Executive or his Agents is void. Thus the
Silver clad-copper coins are a debasing of
the Coins when once the Standard has been
fixed. They are also not a legal tender,
and are unconstitutional and void. These
debased Coins and void Federal Reserve Notes
constitute a shallow and impudent artifice,
the least covert of all modes of knavery, a
miserable scheme of robbery, all of which
were the final characteristics of Arbitrary
and profligate governments preceeding
their downfall. No longer does any sentiment
of honor influence the governing power of
this Nation.

Based upon the Law and Facts presented
the Appeal is not allowed in this

77T r R
February 4, 1969 //X"fﬂéﬁﬁ ¢.

/ Justice of e Peace
Credit River Twp.
Scott County, Minn.

to me,
Court.




Lightning Over the Treasury
Building

CHAPTER 1
THE GOLDSMITHS

Once upon a time, gold—being the most useless of all
metals—was held in low esteem. Things which possessed
intrinsic ‘:aluc were labored for—fought for—accumulated
—and prized. These things became the standards of value
and the mediums of exchange in the respective localities
producing them.

Ope of the most urgent requirements of man is a wife,
and it used to be that one of the most prized possessions of
a fat.hcr was a strong, hard working daughter; and she was
considered his property. In those days he didn't give a
dowry with her to get rid of her—but if a young blade de-
sired her he had to recompense the Dad before he could lead
her away to his cave. Good milch cows were as scarce as
good girls—so a2 wooer hit upon the happy idea, one day
of offering a cow to the “'Old Man" for his daughter. The
f:lcal. was made and cows became, probably, the first money
in history.

Since that ancient date most everything that you can think
of has been used for money. Carpets, cloth, ornaments
beads, shells, feathers, teeth, hides, tobacco, gophers’ tails,
woodpeckers’ heads, salt, fish hooks, nails, beans, spcars:
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bronze, silver and gold—and later, receipts for gold which
did not exist—have all been used for money.

The latter article was the invention of the goldsmith and
has yielded greater profits than all other inventions com-
bined. It all came about like this:

Women have always had a fondness for beautiful orna-
ments. The plainer women—the ones who needed decorat-
ing with trinkets—were the ones who received the fewest
ornaments. This was because men were the ones who sup-
plied them, and—as contradictory as it may seem—the
more beautiful the lady was, the more ornaments she usually
received. Rings for her fingers—rings for her toes—rings
for her ears—and rings for her nose—bracelets, anklets,
tiaras, throatlets, pendants and foibles of yellow gold were
hung on her like decorations on 2 Christmas tree.

Gold was also used to beautify the palaces of the kings,
and of the near kings, shrines and temples. It was held in
such high esteem that the people actually began to worship
it—making gods and goddesses of it. It became the most
desired of all substances. Because of the high esteem in
which it was held it superseded all of its competitors in the
civilized world as a medium of exchange. The value of
other goods was measured by the amount of gold for which
those goods could be exchanged.

The yellow metal, for convenience sake, and because the
gold itself—and not the ornaments which could be made
from it—was in demand, was shaped into rings, bars, discs
and cubes, usually bearing an imprint of the kingly or
princely owner.

Every community, or city, had its king or ruler. These
rulers were all eager to increase their hoard of gold. Raid-
ing expeditions were promoted and the weaker tribes, or
kingdoms, were looted of the gold which they had accumu-
lated. At times they would become so prosaic and unro-

mantic as to carry on legitimate trade with other communi-
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ties and obtain the gold in that way—but that was usually
too slow and unexciting.

When the king arrived home with the precious stuff, his
worries were not over. There were thieves in those days.
There were also goldsmiths. The goldsmiths were the man-
ufacturers of the ornaments which the ladies wore, and they
always had a considerable amount of the coveted metal on
hand. To safeguard their treasures they built strong-rooms
on their premises in which to store the gold entrusted to
their care.

It was not surprising, then, that the custom grew for the
leader, upon his return from his thieving expedition, to leave
the hoard of gold which he had obtained, with the gold-
smith for safe-keeping. The merchants, too, who had traded
profitably with other nations, communities or tribes, as well
as other merchants and raiders passing through the city
where the goldsmith lived, found it convenient—and usually
safe—to leave their gold in the strong-room of the gold-
smith,

When the gold was weighed and safely deposited in the
strong-room, the goldsmith would give the owner a ware-
house receipt for his deposit. These receipts were of vari-
ous sizes, or for various amounts; some large, others
smaller and others still more small. The owner of the gold,
when wishing to transact business, would not as a rule take
the actual gold out of the strong-room but would merely
hand over a receipt for gold which he had in storage.

The goldsmith soon noticed that it was quite unusual for
anyone to call for his gold. The receipts, in various
amounts, passed from hand to hand instead of the gold
itself being transferred. He thought to himself: “Here I
am in possession of all this gold and I am still a hard work-
ing artisan. It doesn’t make sense. Why there are scores
of my neighbors who would be glad to pay me interest for
the use of this gold which is lying here and never called for.
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It is true, the gold is not mine—but it is in my possession,
which is all that matters.”

The birth of this new idea was promptly followed by
action. At first he was very cautious, only loaning a little
at a time—and that, on tremendous security. But gradually
he became bolder and larger amounts of the gold were
loaned. '

One day the amount of loan requested was so large that
the borrower didn’t want to carry the gold away. The gold-
smith solved the problem, pronto, by merely suggesting that
the borrower be given a receipt for the amount of gold
borrowed—or several receipts for various amounts totalling
the amount of gold figuring in the transaction. To this the
borrower agreed, and off he walked with the receipts, leav-
ing the gold in the strong-room of the goldsmith.

After his client left, the goldsmith smiled broadly. He
could have a cake and eat it too. He could lend gold and
still have it. The possibilities were well nigh limitless.
Others, and still more neighbors, friends, strangers and ene-
mies expressed their desire for additional funds to carry on
their businesses—and so long as they could produce sufficient
collateral they could borrow as much as they needed—the
goldsmith issuing receipts for ten times the amount of gold
in his strong-room, and he not even the owner of that.

Everything was hunky-dory so long as the real owners of
the gold didn't call for it—or so long as the confidence of
the people was maintained—or a whispering campaign was
not begun; in which case, upon the discovery of the facts,
the goldsmith was usually taken out and shot.

In this manner, through the example of the goldsmiths,
bank credit entered upon the scene. The practice of issuing
receipts—entries in bank ledgers and figures in bank pass
books—balancing the borrower’s debt against the bank’s
obligation to pay, and multiplying the obligations to pay by
thirty or forty times the amount of money which they (the
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banks) hold, is a hangover of the goldsmith’s racket and is
the cause of most of the distress in America and the civilized
world today.

As a result of the enormous profits being made by

the bankers, the United Nations scheme has been

* formed to protect them in their franchise and to enable
them to exploit the world.

The Bank of Amsterdam, established in 1609 in the City
of Amsterdam, was, it seems, the first institution which fol-
lowed the practice of the goldsmiths under the title of bank-
ing. It accepted deposits and gave separate receipts for
cach deposit of its many depositors, each deposit comprising
a new account. The procedure greatly multiplied the num-
ber of receipts outstanding. The receipts constituted the
medium of exchange in the country.

At first these bankers did not think of or did not intend
to follow the practice of the goldsmiths in issuing more re-
ceipts than they had in gold, but their avarice soon gained
control and that practice was introduced and pursued. The
receipts were not covered by gold but by mortgages and
property which they believed could be converted into gold
on short notice, if necessary.

All went well for a time, but in 1795 the truth leaked out.
It was found that the outstanding receipts called for several
times the amount of gold which was held by the bank. This
discovery caused a panic and a run on the bank resulting in
its destruction—because the demand for its gold far ex-
ceeded its supply.

The collapse of the Bank of Amsterdam should have been
an object lesson to all posterity, but alas, avaricious men
again took advantage of the forgetfulness and gullibility of
the people and the fraud was revived and perpetuated.

~foe S
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CHAPTER II
THE BANK OF ENGLAND

For centuries, in England, the Christians were taught,
and believed, that it was contrary to Christian ethics to loan
money at usury, or interest. During those centuries the
Church and the State saw eye to eye, for they were practi-
cally one and the same. It was, therefore, not only un-Chris-
tian, but also illegal to loan money at interest.

The laws of King Alfred, in the Tenth Century, provided
that the effects and lands of those who loaned money upon
interest should be forfeited to the Crown and the lender
should not be buried in consecrated ground. Under Edward
the Confessor, in the next Century, it was provided that the
usurer should forfeit all his property, be declared an out-
law and banished from England.

During the reign of Henry II, in the Twelfth Century,
the estates of usurers were forfeited at their death and their
children disinherited. In the Thirteenth Century, King John
confiscated and gathered in the wealth of all known usurers.
In the Fourteenth Century, the crime of loaning money at
interest was made a capital offense, and during the reign of
James I, it was held that the taking of usury was no better
than taking a man’s life.

:In view of these facts it is quite understandable how the
ews became, for the most part, the money lenders and the

goldsmiths of England. They for some reason had no com-
punction of conscience on the matter. They lived outside the
pale of the teachings of the New Testament and ignored
the unmistakable commands of the Old regarding usury. It
is true that they had to carry on theix business secretly, but
carry it on they did.
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On the Constitutionality of the Bank
- of the United States, 1791

Jefferson to Washington:

I consider the foundation of the Constitution as laid on this
ground: That “all powers net delegated to the United States,
by the Constitution, nor prohibited by it to the States, are
reserved to the States or to the people . . ."” To take a single
step beyond the boundaries thus specially drawn around the
powers of Congress is to take possession of a boundless field
of power, no longer susceptible of any definition.

The incorperation of a bank, and the powers assumed by
this bill, have not, in my opinion, been delegated to the United
States by the Constitution.

I. They are not among the powers specially enumerated:
for these are: 1. A power to lay taxes for the purpose of pay-
ing the debts of the United States; but no debt is paid by this
bill, nor any tax laid. Were it a bill to raise money, its origina-
tion in the Senate would condemn it by the Constitution.

2. “To borrow money.” But this bill neither borrows money
nor insures the borrowing it. The proprietors of the bank will
be just as free as any other money-holders to lend or not to
lend their money to the public. The operation proposed in the
bill, first, to lend them two millions, and then to borrow them
back again, cannot change the nature of the latter act, which
will still be a payment, and not a loan, call it by what name
you please.

3. To “regulate commerce with foreign nations, and among
the states, and with the Indian tribes.” To erect a bank, and
to regulate commerce, are very different acts. He who erects a
bank creates a subject of commerce in its bills; so does he who
makes a bushel of wheat or digs a dollar out of the mines;
yet neither of these persons regulates commerce thereby. To
make a thing which may be bought and sold is not to pre-
scribe regulations for buying and selling. Besides, if this was
an exercise of the power of regulating commerce, it would be
void, as extending as much to the internal commerce of every
State, as to its external. For the power given to Congress by
the Constitution does not extend to the internal regulation
of the commerce of a State (that is to say of the commerce
between citizen and citizen), which remain exclusively with its
own legislature; but to its external commerce only, that is to
say, its commerce with another State, or with foreign nations,
or with the Indian tribes. Accordingly the bill does not propose
the measure as a regulation of trade, but as “productive of
considerable advantages to trade.” Still less are these powers
covered by any other of the special enumerations.

II. Nor are they within either of the general phrases, which
are the two following: g

1. To lay taxes to provide for the general welfare of the
United States, that is to say, “to lay taxes for the purpose of
providing for the general welfare.” For the laying of taxes is
the power, and the general welfare the purpose for which the
power is to be exercised. They are not to lay taxes ad libitum
for any purpose they pléase but only to pay the debts or pro-
vide for the welfare of the Union. In like manner, they are not
to do anything they please to provide for the general welfare
but only to lay taxes for that purpose. To consider the latter
phrase, not as describing the purpose of the first, but as giving
a distinct and independent power to do any act they please,
which might be for the good of the Union, would render all
the preceding and subsequent enumerations of power com-
pletely useless.

It would reduce the whole instrument to a single phrase,
that of instituting a Congress with power to do whatever would
be for the good of the United States; and, as they would be the
sole judges of the good or evil, it would be also a power to do
whatever evil they please.
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It is an established rule of construction where a phrase will
bear either of two meanings to give it that which will allow
some meaning to the other parts of the instrument and not
that which would render all the others useless. Certainly no
such universal power was meant to be given them. It was
intended to lace them up straitly within the enumerated
powers, and those without which, as means, these powers
could not be carried into effect. It is known that the very
power now proposed as a means was rejected as an end by
the Convention which formed the Constitution. A proposition
was made to them to authorize Congress to open canals, and
an amendatory one to empower them to incorporate. But the
whole was rejected, and one of the reasons for rejection urged
in debate was that then they would have a power to erect a
bank, which would render the great cities, where there were
prejudices and jealousies on the subject, adverse to the recep-
tion of the Constitution.

2. The second general phrase is “to make all laws neces-
sary and proper for carrying into execution the enumerated

wers.” But they can all be carried into execution without a
ank. A bank therefore is not necessary and consequently not
authorized by this phrase.

It has been urged that a bank will give great facility or con-
venience in the collection of taxes. Suppose this were true: yet
the Constitution allows only the names which are “necessary,”
not those which are merely “convenient” for effecting the
enumerated powers. If such a latitude of construction be al-
lowed to this phrase as to give any nonenumerated power, it
will go to every one, for there is not one which ingenuity may
not torture into a convenience in some instance or other, to
some one of so long a list of enumerated powers. It would
swallow up all the delegated powers and reduce the whole to
one power, as before observed. Therefore it was that the Con-
stitution restrained them to the necessary means, that is to say,
to those means without which the grant of power would be
nugatory. . . . .

Perhaps, indeed, bank bills may be a more convenient
vehicle than treasury orders. But a little difference in the de-
gree of convenience cannot constitute the necessity which the
Constitution makes the ground for assuming any nonenum-
erated power. . . .

It may be said that a bank whose bills would have a cur-
rency all over the States would be more convenient than one
whose currency is limited to a single State. So it would be
still more convenient that there should be a bank whose bills
should have a currency all over the world. But it does not
follow from this superior conveniency that there exists any-
where 2 power to establish such a bank or that the world may
oot get on very well without it.

Can it be thought that the Constitution intended that for
a shade or two of convenience, more or less, Congress should
be authorized to break down the most ancient and fundamen-
tal laws of the several States; such as those against mortmain,
the laws of alienage, the rules of descent, the acts of distri-
bution, the laws of escheat and forfeiture, the laws of mon-
opoly? Nothing but a necessity invincible by any other means
can justify such a prostitution of laws, which constitute the
pillars of our whole system of jurisprudence. Will Congress
be too strait-laced to carry the Constitution into honest effect,
unless they may pass over the foundation laws of the State
government for the slightest convenience of theirs?

The negative of the President is the shield provided by the
Constitution to protect against the invasions of the legislature:
1. The right of the executive. 2. Of the judiciary. 3. Of the
States and States legislatures. The present is the case of a right
remaining exclusively with the States, and consequently one
of those intended by the Constitution to be placed under its
protection. . . .
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Veto of the Bank Renewal Bill,

Andrew Jackson, 1832

The bill “to modify and continue” the act entitled “An act to
incorporate the subscribers to the Bank of the United States™
was presented to me on the 4th July instant. Having considered
it with that solemn regard to the principles of the Constitution
which the day was calculated to inspire, and come to the con-
clusion that it ought not to become a law, I herewith return
it to the Senate, in which it originated, with my objections.

A bank of the United States is in many respects convenient
for the Government and useful to the people. Entertaining this
opinion, and deeply impressed with the belief that some of the
powers and privileges possessed by the existing bank are un-
authorized by the Constitution, subversive of the rights of the
States, and dangerous to the liberties of the people, I felt it
my duty at an early period of my Administration to call the
attention of Congress to the practicability of organizing an
institution combining all its advantages and obviating these
objections. I sincerely regret that in the act before me I can
perceive none of those modifications of the bank charter which
are necessary, in my opinion, to make it compatible with
justice, with sound policy, or with the Constitution of our
country.

_The present corporate body, denominated the president,
directors, and company of the Bank of the United States, will
have existed at the time this act is intended to take effect twenty
years. It enjoys an exclusive privilege of banking ynder the
authority of the General Government, a monopoly of its favor
and support, and, as a necssary consequence, almost a monop-
oly of the foreign and domestic exchange. The powers,
privileges, and favors bestowed upon it in the original charter,
by increasing the value of the stock far above its par value,
operated as a gratuity of many millions to the stockholders.

An apology may be found for the failure to guard against
this result in the consideration that the effect of the original
act_of incorporation could not be certainly foreseen at the time
of its passage. The act before me proposes another gratuity to
the holders of the same stock, and in many cases to the same
men, of at least seven millions more. This donation finds no
apology in any uncertainty as to the effect of the act. On all
hands it is conceded that its passage will increase at least 20 or
30 per cent more the market price of the stock, subject to the
payment of the annunity of $200,000 per year secured by the
act, thus adding in a moment one-fourth to its par value. It is
not our own citizens only who are to receive the bounty of our

Government. More than eight millions of the stock of this bank
are held by foreigners. By this act the American Republic pro-
poses virtually to make them a present of some millions of
dollars. For these gratuities to foreigners, and to some of our
own opulent citizens the act secures no equivalent whatever.
They are the certain gains of the present stockholders under
the operation of this act, after making full allowance for the
payment of the bonus.

very monopoly and all exclusive privileges are granted at
the expense of the public, which ought to receive a fair equiva-
lent. The many millions which this act proposes to bestow on
the’ stockholders of the existing bank must come directly or
indirectly out of the earnings of the American people. It is due
to them, therefore, if their Government sell monopolies and
exclusive privileges, that they should at least exact for them as
much as they are worth in open market. The value of the
monopoly in this case may be correctly ascertained. The
twenty-eight millions of stock would probably be at an advance
of 50 per cent, and command in market at least $42,000,000,
subject to the payment of the present bonus. The present value
of the monopoly, therefore, is $17,000,000, and this the act
proposes to sell for three millions, payable in fifteen annual
installments of $200,000 each.
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It is not conceivable how the present stockholders can have
any claim to the special favor of the Government. The present
corporation has enjoyed its monopoly during the period
stipulated in the original contract. If we must have such a cor-
poration, why should not the Government sell out the whole
stock and thus secure to the people the full market value of the
privileges granted? Why should not Congress create and sell
twenty-eight millions of stock, incorporating the purchases
with all the powers and privileges secured in this act and putting
the premium upon the sales into the Treasury?

But this act does not permit competition in the purchase of
this monopoly. It seems to be predicated on the erroneous idea
that the present stockholders have a prescriptive right not only
to the favor but to the bounty of Government. It appears that
more than a fourth part of the stock is held by foreigners and
the residue is held by a few hundred of our own citizens, chiefly
of the richest class. For their benefit does this act exclude the
whole American people from competition in the purchase of
this ly and dispose of it for many millions less than it
is worth. This seems the less excusable because some of our
citizens not now stockholders petitioned that the door of
competition might be opened, and offered to take a charter on
terms much more favorable to the Government and country.

But this proposition, although made by men whose aggre-
gate wealth is believed to be equal to all the private stock in
the existing bank, has been set aside, and the bounty of our
Government is proposed to be again bestowed on the few who

have been fortunate enough to secure the stock and at this
moment wield the power of the existing iastitution. I can not
perceive the justice or policy of this course. If our Government
must sell monopolies, it would seem to be its duty to take
nothing less than their full value, and if gratuities must be
made once in fifteen or twenty years let them not be bestowed
on the subjects of a foreign govgrnment nor upon a designated
and favored class of men in our own country. It is but justice
and good policy as far as the nature of the case will admit, to
confine our favors to our own fellow-citizens, and let each in
his turn enjoy an opportunity to profit by our bounty. In the
bearings of the act before me upon these points I find ample
reasons why it should not become a law.

It has been urged as an argument in favor of rechartering
‘the present bank that the calling in its loans will produce great
embarrassment and distress. The time allowed to close its con-
cerns is ample, and if it has well managed its pressure will be
light, and heavy only in case its management has been bad. If,
therefore, it shall produce distress, the fault will be its own,
and it would furnish a reason against renewing a power which
has been so obviously abused. But will there ever be a time
when this reason will be less powerful? To acknowledge its
force is to admit that the bank ought to be perpetual, and as a
consequence the present stockholders and those inheriting their
rights as successors be established a privileged order, clothed
both with great political power and enjoying immense pecu-
niary advantages from their connection with the Government.

The modifications of the existing charter proposed by this
act are not such, in my view, as make it consistent with the
rights of the States or the liberties of the people. The qualifica-
tion of the right of the bank to hold real estate, the limitation
of its power to establish branches, and thé power reserved to
Congress to forbid the circulation of small notes are restrictions
comparatively of little value or importance. All the objection-
able principles of the existing corporation, and most of its
odious features, are retained without alleviation. . . .

In another of its bearings this provision is fraught with
danger. Of the twenty-five directors of this bank five are
chosen by the Government and twenty by the citizen stock-
holders. From all voice in these elections the foreign stock-
holders are excluded by the charter. In proportion, therefore,
as the stock is transferred to foreign holders the extent of
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suffrage in the choice of directors is curtailed. Already is almost
a third of the stock in foreign hands and not represented in
elections. It is constantly passing out of the country, and this
act will accelerate its departure. The entire control of the
institution would necessarily fall into the hands of a few
citizen stockholders, and the ease with which the abject would
be accomplished would be a temptation to designing men te
secure that control in their own hands by monopolizing the
remaining stock. There is danger that a president and directors
would then be able to elect themselves from year to year, and
without responsibility or control manage the whole concerns
of the bank during the existence of its charter. It is easy to
conceive that great evils to our country and its institutions
might flow from such a concentration of power in the hands of
a few men irresponsible to the people. :

Is there no danger to our liberty and independence in a bank
that in its nature has so little to bind it to our country? The
president of the bank has told us that most of the State banks
exist by its forbearance. Should its influence become concen-
tered, as it may under the operation of such an act as this, in
the hands of a self-elected directory whose interests are iden-
tified with those of the foreign stockholders, will there not be
cause to tremble for the purity of our elections in peace and
for the independence of our country in war? Their power
would be great whenever they might choose to exert it; but if
this monopoly were regularly renewed every fifteen or twenty
years on terms proposed by themselves, they might seldom in
peace put forth their strength to influence elections or control
the affairs of the nation. But if any private citizen or public
functionary should interpose to curtail its powers or prevent
a renewal of its privileges, it can not be doubted that he would
be made to feel its influence. .

Should the stock of the bank principally pass into the hands
of the subjects of a foreign country, and we should udfor-
tunately become involved in a war with that country, what
would be our condition? Of the course which would be pursued
by a bank almost wholly owned by the subjects of a foreign
power, and managed by those whose interests, if not affections,
would run in the same direction there can be no doubt. All its
operations within would be in aid of the hostile fleets and
armies without. Controlling our currency, receiving our public

, and holding thousands of our citizens in dependence,
it would be more formidable and dangerous than the naval
and military power of the enemy.

If we must have a bank with private stockholders, every
consideration of sound policy and every impulse of American
feeling admonishes that it should be purely American. Its
stockholders should be composed exclusively of our own
citizens, who at least ought to be friendly to our Government
and willing to support it in times of difficulty and danger. So
abundant is domestic capital that competition in subscribing
for the stock of local banks has recently led almost to riots.
To a bank exclusively of American stockholders, possessing
the powers and privileges granted by this act, subscriptions for
$200,000,000 could readily be obtained. Instead of sending
abroad the stock of the bank in which the Government must
deposit its funds and on which it must rely to sustain its credit
in times of emergency, it would rather seem to be expedient to
prohibit its sale to aliens under penalty of absolute forfeiture.

It is maintained by the advocates of the bank that its con-
stitutionality in all its features ought to be considered as settled
by precedent and by the decision of the Supreme Court. To
this conclusion I can not assent. Mere precedent is a dangerous
source of authority, and should not be regarded as deciding
questions of constitutional power except where the acquies-
cence of the people and the States can be considered as well
settled. So far from this being the case on this subject, an
argument against the bank might be based on precedent. One
Congress, in 1791, decided in favor of a bank; another, in 1811,
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decided against it. One Congress in 1815, decided against a
bank; another in 1816, decided in its favor. Prior to the present
Congress, therefore, the precedents drawn from that source
were equal. If we resort to the States, the expressions of legis-
lative, judicial, and executive opinions against the bank have
been probably to those in its favor as 4 to 1. There is nothing
in precedent, therefore, which, if its authority were admitted,
ought to weigh in favor of the act before me.

If the opinion of the Supreme Court covered the whole
ground of this act, it ought not to control the coordinate
authorities of this Government.-The Congress, the Executive,
and the Court must each for itself be guided by its own
opinion of the Constitution. Each public officer who takes an
oath to support the Constitution swears that he will support
it as he understands it, and not ag it is understood by others.
It is as much the duty of the House of Representatives, of the
Senate, and of the President to decide upon the constitution-
ality of any bill or resolution which may be presented to them
for passage or approval as it is of the supreme judges when
it may be brought before them for judicial decision. The
opinion of the judges has no more authority over Congress
than one opinion of Congress has over the judges, and on
point the President is independent of both. The authority of
the Supreme Court must not, therefore, be permitted to con-
trol the Congress or the Executive when acting in their legis-
lative capacities, but to have only such influence as the force
of their reasoning may deserve. . ..

The bank is professedly established as an agent of the execu-
tive branch of the Government, and its constitutionality is
maintained on that ground. Neither upon the propriety of

resent action nor upon the provisions of this act was the
Elecut.ivc consulted. It has had no opportunity to say that it
neither needs nor wants an agent clothed with such powers
and favored by such exemptions. There is nothing in its
legitimate functions which makes it necessary or proper. What-
ever interest or influence, whether public or private, has given
birth to this act, it can not be found either in the wishes or
necessities of the executive department, by which present action
is deemed premature, and the powers conferred upon its agent

not only unncessary, but dangerous to the Government and

It is to be regretted that the rich and powerful too often
bend the acts of government to their selfish purposes. Distinc-
tions in society will always exist under every just government.
Equality of talents, of education, or of wealth can not be pro-
duced by human institutions. In the full enjoyment of the gifts
of Heaven and the fruits of superior industry, economy, and
virtue, every man is equally entitled to protection by law; but
when the laws undertake to add to these natural and just
advantages artificial distinctions, to grant titles, gratuities, and
exclusive privileges, to make the rich richer and the potent
more powerful, the humble members of society—the farmers,
mechanics, and laborers—who have neither the time nor the
means of securing like favors to themselves, have a right to
complain of the injustice of their Government. There are no
necessary evils in government. Its evils exist only in its abuses.
If it would confine itself to equal protection, and, as Heaven
does its rains, shower its favors alike on the high and the low,
the rich and the poor, it would be an unqualified blessing. In
the act before me there seems to be a wide and unnecessary
departure from these just principles.
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Nor is our Government to be maintained or our Union
preserved by invasions of the rights and powers of the several
States. In thus attempting to make our General Government
strong we make it weak. Itg true strength consists in-leaving
individuals and States as much as possible to themselves—in
making itself felt, not in its power, but in its beneficence; not
in its control, but in its.protection; not in binding the States
more closely to the center, but leaving each more unobstructed
in its proper orbit.

Experience should teach us wisdom. Most of the difficulties
our Government now encounters and most of the dangers which
impend over our Union have sprung from an abandonment of
the legitimate objects of Government by our national legisla-
tion, and the adoption of such principles as are embodied in this
act. Many of our rich men have not been content with equal
protection and equal benefits, but have besought us to make
them richer by act of Congress. By attempting to gratify their
desires we have in the results of our legislation arrayed section
against section, interest against interest, and man against man,
in a fearful commotion which threatens to shake the founda-
tions of our Union. It is time to pause in our career to review
our principles, and if possible revive that devoted patriotism
and spirit of compromise which distinguished the sages of
the Revolution and the fathers of our Union. If we can not at
once, in justice to interests vested under improvident legisla-
tion, make our Government what it ought to be, we can at least
take a stand against all new grants of monopolies and exclusive
privileges, against any prostitution of our Government to the
advancement of the few at the expense of the many, and in
favor of compromise and gradual reform in our code of laws
and system of political economy.

ANDREW JACKSON

Note:From the Journals and debates

of the Constitutional Convention

and the ratification debates in

the State Legislatures, it was almost

universally agreed that the express

purpose of their meetings was to

put an end to paper money of anv

and all descriptions as a legal tender

and to insure that the obligation

of Contract would no longer be

impaired or invaded by any Government.
A standard unit of value no

longer exists. Paper money is not

redeemable in any thing. Contracts

between individuals lack integrity.

German paper "Fiat" Money after

WW 1 depreciated so fast that the

employees would not accept their

wages once a week. They demanded

and spent their waages twice a day

and re-negotiated cic.r employment

contract after each 1/7 day. If

permitted tc continue the same thina

will happen here.
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and herds of the west are protected from the

devastations of those destructive :mrl numerous
animals; the **crow certificates,” the rewards
of those who =save the ficlds of the husbandman
from the spoils of their worst ¢nemies, are all
reecivable for taxes, and all are equally ob-
noxious to the exceptions taken to the certifi-
cates issued under the law of Missouri.

The eoncideration for the note which is the
subject of this suit was a good and valuable
consideration, and the note is binding on the
partics 1o it by the express terms of the six-
teenth section of the law.  The note furnished
the parties with the means of paying their
taxes, and was a benefit to them. Al the cér-
tificates have been' redeemed by the State.

Congress is not authorized to issue bills of
credit. The States inay do all that is not pro-
hibited, while Congress can do nothing which
is not ﬂrdnlul Ly the Constitution. Congress
bhad no express authority 1o issue treasury
notes, but they were issued. These notes were
precisely like the Missouri certificates.

The treasury notes were not bills of credit;
for they were not made, by the act under which
they were issued, a legal tender.  They were
freely eirculated throughout the United States
without objections, and they were most useful
instruments in the financial operations of the
wovernment during the last war.

This court has not jurisdiction of the case.
It is not within the requirements of the twenty-
fifth section of the Judiciary Act. The validity
of the State law was not drawn in question be-
fore the courts of Missouri, and no decision
was made in those courts upon the validity of
the objection now set up under the Constitu-
tion of the United States.

The pleadings do not show that the law was
drawn in questiou; they only deny the promise
charged in the declaration.  Upon the matters
thus presented, and on no others, did the courts
of Missouri decide.

Mr. Sheffey, in reply. The whole argument
on the part of the State of Missouri in founded
424*] on the assumption that *the certificates
are not bills of credit, because they are not
made a legal tender.

The provision of the Constitution was intro-
duced to prevent a mischief; one of the most
fatal effcets on the property of the citizens of
the United States; and thus considered. it is to
be construed liberally. A strict construction,
and particularly ene which would render it in-
operative, or fecble in its influence, would not
be justifiable.

'llhe evils are the same, and the notes will
circulate as frecly and as extensively whether
they ure made 2 tender ornot.  Whatever paper
promi-e is circulated on the credit of the State
15 a bill of credit, aud is within the scnse of the
Constitution,

Tlns provision in the Constilution was intro-
duced to prevent the States from resarting to
State necessity as an apolozy for the i»‘-ue of
paper.  The States are not allowed to ** coin
money,” and the object clearly was o prevent
anything e de Lov the States which would
SCTVE as 1 r medinm.

" s a peculiar expression
The States may horrow meney and give notes,
bt that i= not coining money, nor s it emit
ting bills of credit; and =0 wolf and crow
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scalp certificates " are only evidence that the
counties in the States which authorize them
owe so much money for meritorious and bene-
ficial services.

It is denied that the power of the United
States to issue bills of eredit is the saime which
has been claimed by the State of Misouri un-
der this law. It docs not follow that beeause
the Unpited States may issue such biils the states
may do so. The States are epecially prohibited
such issues by the Constitution.

The proposition which was made in the con-
vention to give to Congress the power to issue
billsof credit may hiave been rejected because that
power had been already given in the power to
coin money, and regulate its value. -~ Congress
has this power, as an incident, like the power
to issue debentures:; which is exercised as an
incidenl to the power to regulate commerce.

® Mr. Chief Justice MARsn Al.l.tleli\'er-+'425
ed the opimwn of the court, Justices THOMP-
soN, JoaxsoN, and M'LEAN dissenting:

This is a writ of error to a judgment ren-
dered in the Court of Last Resort ic the State of
Missouri, affirming a judgiment obtuined by the
State in one of its inferior courts against ITiram
Craig and others on a promissory note;

The judgment isin these words: “*And after-
wards at a court,” &c., *‘ the partics came into
court by their attorneys, and, neither party de-
siring a jury, the cause is submiticd to the
court; therefore, all and sinzular the matters
and thm‘m bcmﬂ' seen and heard Ly the court,
it is found by them that the said defendants
did assume, upon themselves, in manner and
form, as the plaintiff by her counsel alleged.
And the court also find that the consideration
for which the writing declared upon and the
assumpsit was made was for the lonn of loan-
olfice certificates, loaned by the Siate at her
loan-office at Chariton; which certificates were
issued and the loan made in the munner pointed
out by an Act of the Legislature of the said
State of Missouri, *lpproud the 27th day of
June, 1821, entitled * An Act for the establish-
ment of loan-offices,’ and the acts amendatory
and supplementary thereto: and the court do
further find that the piuintiff bas sustained
damages by reason of the nonperformance of
the assumptions and undertakings of them, the
said defendants, to the sum of two hundred and
thirty-seven dollgrs and seventy nine cents, and
do assess her dum ages to that sumn,  Therefore,
it is considered,” &e.

The first inquiry is into the jurisdiction of
the court.

The twenty-fiith section of the Judicial Act
declares **that a final judzment or decree in
any suit in the highest court of law or equity of
a State, in which a decision in the \llﬁ could be
had, where is drawn in question” ** the validi-
tv of a statute of, or an autlority e xercised un-
der any State, on the ground of their being re-
pugnant to the Constitntior 1, treaties or Jaws of
the United States, and the de m is in favor
of such their validity,” * may be re-examined,
and reversed or aflinmed in the Supreme Court
of the United Stutes.™

To wive jurisdiction to this court, it must ap-
pear in the *recond. L That the vatid- [*4 ’()
ity of & statute of the State of  Mi--onri we
drawn in question on the ground of ':I.\ T iug

Peters 4.
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repugnant to the Constitution of the United
States. 2. That the decision was in favor of
its validity.

1. Te determine whether the validity of a
statute of the State was drawn in question, it
will be proper to inspect the pleadings in the
cause, as well as the judgment of the ceurt.

The declaration is on a promissory note, dated
on Lhe 1st day of August, 1823, ﬁromising to

y to the State of Missouri on the 1st day of

" November, 1822, at the loan-office in Chariton,
the sum of one hundred and ninety-nine dollars
pinety-nine cents, and the two _per cent. per
annum, the interest accruing on the certificates
borrowed from the 1st of October, 1821. This
note is obviously given for certificates loaned
under the Act ‘' for the establishment of loan-
offices.” That act directs that loans on person-
al securities shall be madebf sums less than two
hundred dollars. « This note is for one hun-
dred and npinety-nine dollars ninety-nine cents.
The act directs that the certificates issued by
the State shiall carry two per cent. interest from
the date, which interest shall be calculated in the
amount of the loan. The note promises to re-
pay the sum, with the two per cent. interest ac-
cruing on the certificates borrowed. from the
1st duy of October, 1821. It cannot be doubted
that the declaration is on a note given in pur-
suance of the act which has been mentioned.

Neither can it be doubted that the plea of
non assumpsit allowed the defendants to draw
into question at the trial the validity of the
canaiﬂeration on which the note was given.
Everything which disaffirms the contract,every-
thing which shows it to be void, may be given
in evidence on the general issue in an action
of assumpsit. The defendants, therefore, were at
liberty to question the validity of the consider-
ation whic‘i\ was the foundation of the contract,
and the constitutionality of the law in which it
originated.

ave they done so?

Had the cause been tried before a jury, the
regular course would have been to move the
court to instruct the jury that the act of As-
sembly in pursuance of which the note was

iven was rcpugnant to theConstitution of the
427#)] United States, ®and to except to the
charge of the judges if in favor of its validity:
or a special verdict might have been found
the jury stating the act of Assembly, the exe-
cution of the note in payment of certificales
loaned in pursuance of that act, and referring
its validity to the court. The one course or the
other would have shown that the validity of
the act of Assembly was drawn into question
on the ground of its repugngncy to the Consti-
tution, and that the decision of the court was in
favor of its validity. But the one course or the
other would have required both a court and
jury. Neither could be pursued where the
office of the jury was performed by the court.
In such a case, the obvious substitute for an in-
struction to the jury, or a special verdict, is a
statement by the court of the points in contro-
versy, on which its judgment is founded. This
may not be the usual mode of proceeding, but
it is an obvious mode: and if the court of the
State has adopted it, this court cannot give up
substance for form.

The arenments of counsel cannot be spread
on the recond. The points urged in argument

Peters 4.
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cannot appear. But the motives stated by the
court on the record for its judgment, and which
forn a part of the judgment itself, must be con-
sidered as exhibiting the points to which those
arzuments were directed, and the judgment as
showing the decision of the court upcn those
points. There was no jury to find the facts
and refer the law to the court ; but if the court,
which was substituted for the jury, has found
the facts on which its judgment was rendered,
its finding must be equivalent to the finding of
a jury. Has the court, then, substituting itself
for a jury, placed facts upon the record which,
connected with the pleadings, show that the act
in pursuance of which this nole was executed
was drawn into question on the ground of its
repugnancy to the Constitution? ‘
After finding that the defendants did assume
upon themselves, &c., the court proceeds to
find ““that the consideration for which the
writing declared upon snd the assumpsit was
made was the loan of loan-office certificates
loaned by the State at ber loan-office at Chari-
ton: which certificates were issued and the loan
made in the manner pointed out *by an [*4 28
Act of the Legislature of the raid Btate of
Missouri, approved the 27th of June, 1821, en-
titled,” &e. i
Why did not the court stop immediately
after the usual finding that the defendants as-
sumed upon themselves? Why proceed to find
that the note was given for loan-office certifi-
cates issued under the act contended to be un-
constitutional, and loaned in pursuance of that
act, if the matter thus found was irrelevant to
the question they were to decide? .
Suppose the statement made by the court to
be contained in the verdict of a jury which con-
cludes with referring to the court the validity
of the note thus taken in pursuance of the act;
would not such a verdict bring the constitu-
tionality of the act as well as its construction
directly before the court? We think it would:
such a verdict would find that the consideration
of the note was loan-office certificates issued
and loaned in the manner prescribed by the act.
What could be referred teo the court by such a
verdict but the obligation of the law? It finds
that the certificates for which the note was
iven were issued in pursuance of the act, and
Fl:at the contract was made in conformity with

it. Admit the obligation of the act, and the
verdict is for the plaintiff; deny its obligation,

and the verdict is for the defendant. On what
d can its obligation be contested, but its re-
ugnancy to the Constitution of the United
iates? Nootherissug, . Atanyrate,itis
opento that objection. Ifitbein truth repugnant
to the Constitution of the United States, that
repugnancy might have been urged in the
State, and may consequently be ur in this
court; since it is presented Ly the facts in the
record, which were found by the court that
tried the cause.

It is impossible to deubt that, in point of fact,
the constitutionality of the act under which
the certificates were issued that formed the con
sideration of this note, constitnted the only real
question made by the parties, and the only real
question decided by thecourt.  But the record
is to be inspected wiili judicial eyes; and, as it
does not_state in express terms that this point

was made, it has been conterdod thal this count
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canuot assume the fact that it was made or de-
termined in the tribunal of the State.

429*]  *The rccord shows distinctly that
this point existed, and that no other did exist;
the special statement of facts made by the court
uas exhibiting the foundation of its judgment
contains this point and no other. The record
shows cll:arzly that the caunse did depend, and
must depend, on this point alone, If, in such
a case, the mere omission of the court of Mis-
souri 10 say, in terms, that the act of the Legis-
lature was constitutional, withdraws that point

from the cause, or must close the judicial eyes,

of the appellage tribunal upon it, nothing can
be more obvious than that the provisions of the
Constitation and of an act of Congress may be
always evaded; and may be often, as we think
they would be in this case, unintentionally de-
feated. :

But this question has frequently occurred,
and has, we think, been frequently decided in
this court. Smith v. The State of Maryland (6
Cranch, 286), Martin v. Hunter's Lessee (1
Wheat., 355), Miller v. Nicholls (4 Wheat,,311).
Williams v. Norris (12 Wheat., 117), Wilon et
al. v. The Bluck Bird Creeck Marsh Company (2
Peters, 243), and [larris v. Dennie, in this term,
are all, we think, expressly in point. There
has been perfect uniformity in the construction
given by this court'to the twenty-fifth section
of the Judicial Act. That construction is, that
it is not necessary to slate, in terms, on the rec-
ord, that the Constitution or a treaty or law
of the United States has been drawn in ques-
tion, or the validity of a State law. on the

und of its repugnancy to the Constitution.

t is sufficient if the record shows that the Con-
stitution, or a treaty or law of the United States
must have been construed, or that the consti-
tutionality of a State Jaw must have Leen ques-
tioned, and the dccision has been in favor of
the erty claiming under such law. -

We think, then, that the facls stated on the
record presented the question of repughancy
between the Constitution of the United States
and the act of Missouri to the court for its de-
cision. If it was presented. we are to in-
quire,

2. Was the decision of the court in favor of
its v'alidi?’?

The judgment in favor of the plaintiff is a
decision in favor of the validity of the contract,
4307*] and, conscquently, of *the validity of
the law by the authority of which the contract
was made.

The case is, we think, within the twenty-
tifth scction of the Judicial Act, and, conse-
quently, within the jurisdiction of this court.

This brings us to the great question in the
cause: Is the act of the Legislature of Mis-
souri repugnant to the Constitution of the Unit-
ed States?

‘The counsel for the plaintiffs in error main-
tain that it is repugnant to the Constitution,
because its object is the emission of bills of
credit contrary to the express prohibition con-
tained in the tenth section of the first article.

The Act under the authority of which the
certificates loaued to the plaintiffs in error were
issued was pasced on the 26th of June, 1821,
and is entitled ** An Act for the establishment
of loan-oftices.” The provisions that are ma-
terial to the present inquiry are comprehended
910

Surneve Counrr ofF TugE UNITED Srales

in the third, thirteenth, fifteenth, sixteenth,
twenty-third, and twenty-fourth scctions of the
act, which are in these words:

Section the third cnacts ** that the auditor of
public accounts and treasurer, under the direc-
tion of the governor, shall, and they are here-
by required to issue certificates, signed by the
said auditor and treasurer, to the amount of
two hundred thousand dollars, of denomina-
tions not cxcveding tén dollars, nor less than
fifty cents (to bear such devices as they may
deem the most safe), in the following form, to
wit: ** This certiticate shall be receivable at
the trcﬂ.surf, or any of the loan-oftices of the
State of Missouri, in the discharge of taxes or
debts due to the State, for the sum of § 3
with interest for the same, at the rate of two
per centum per anoum from this date, the———
day of 182 .”

e thirteenth section declares ** that the cer-
tificates of the said loan-office shall be receiv-
able at the treasury of the State, and by all
tax-gatherers and" other public officers, in pay-
ment of taxes or other moneys now due to the
State or to any county or town therein, and
the said certificates &hall also be received by all
otficers, civil and military, in the State, in” the
discharge of salaries and fees of office.”

The tifteenth section provides ** that the
commissioners ®*of the said loan-offices [*431 .
shall have power tp make loans of the said
certificates to citizens of this State, residing
within their respective districts only, and in
each district a proportion shall be loaned to the
citizcns of each county therein, according 4o
the number thereof,” &ec.

Section sixteenth. ** That the said commis-
sioners of each of the said offices are further
authorized to make loans on personal securities
by them deemed good and sufficient for sums
less than two hundred dollars; which securities
shall be jointly and severally bound for the
payment of the amount so loaned, with inter-
est thereon,” &e.

Section twenty-third. ** That the General
Assembly shall, as soon as may be, cause the
salt springs and lands attached thereto, given
by Congress to this State, to be leased out, and
it shall always be the fundamental condition in

‘| such leases™ that the lessee or lessees shall re-

ceive the certificates hereby required to be is-
sued in payment for ealt, at a price not exceed-
ing that whéch may be preseribed by law; and
all the proceeds of the said salt springs, the in-
terest accruing to the State, and all estates pur-
chased Ly oilicers of the said several ofiices
under the provisions of this act, and all the
slebts now due or hereafter to be due to this
State, are hereby pledzed and constituted a
fund for the redemption of the certificates
hereby required to be issued, and the faith of
the State is hereby also pledged for the same
purpose.”

Section twenty-fourth. * That it skall be the
duty of the said auditor and treasurer to with-
draw annually from circulation one-tenth part
of the certificates which are hereby required to
be issued,” &e.

The clanse in the Consitution which this act
is supposed to violate is in these words:  ** No
State shall™ ** emit bills of credit.”

What is a bill of credit? What did the Con-
stitution mean to forbid? ’

Peters 4,
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In its enlarzed, and perhaps its literal sense,
the term ** bill of credit may comprehend any
instrument by which a State engzages to pay
money at a future day; thus including a certifi-
cate given for money borrowed.  But the lan-
432*] zuage *of the Coustitution itself, and
the mischief to be prevented, which we know
from the history of our country, equally limit
the interpretation of the terms. The word
**emit " is never employed in describing those
coutracts by which a State binds itself to pay
money at & future day for services actually re-

“ceived, or for money borrowed for present use;
nor arc instruments exccuted for such pur-
poscs, in commou ' language. denominated
““bills of credit.” To **emit bills of credit,”
conveys to the mind the idea of issuing paper
inl.r.ncLl to circulate through the cornmu;il
*for ils ordinary,:purposes, as money, whic
plpﬂ'ia_mdu:lyab at a future day. This is
the semsc th which the terms Lave been always
uaderstood. L4

At a very early period of our colonial history

the attempt to supply the want of the precious

metals by a paper medium was made to a con-

siderable extent, and the bills ited for this

office they were to perform. The denomina-
tions of the bills—from ten dollars to fifty
cents —fitted them for the purpose of ordinary
circulation and their reception in payvment of
taxes, and debts to the government and to cor-
porations, and of =alarics and fees, would give
then currency.  They were to be put into cir-
culation; that is, emitted, by the government.
In addition to all these evidences of an inten-
tion 1o make these certificates the ordinary cir-
culuting medium of the country, the law speaks
of them in this character, and dircets the au-
ditor and treasurer to withdraw annually one-
tenth of them from circulation. Had they |
been termed ** bills of credit,” instead of ** cer-
tificates,” nothing would have been wanting to
bring them within the prohibitory words of the
Constitution. !

And can this make any real difference? Is

the proposition fo be maintained that the Com-

stitulion_meant to prohibii names and %
ings? al a very im ant act, big w

t and ruinous mlscElci, hich resaly

f'm which 18 exg ¥
orbiiden DY WO most _appropriaie Tor

purpose have been frequently denominated bills
of credit. During the war of our revolution,
we were driven to this expedient, and necessily
compelled us to use it to a most fearful extent.

._The tern has !Sr;“i"d an nFErupriulc meaning;
and " Dills of credil ~ signi Z“E"PE-’ medium,
miended to circulate between individuals an

stween government and individuals, Tor tlie
ordinary purposes of sociely. Such a mediom
hasDeen always liable To considerable Hucina-
!lion. ;Evn!ummmu A i :
these chan offen greal and sudden; exposée
individuals to immense Toss, are the sources of

ruinous speculutions, and destroy all confidence

Mgm&%mwwt
tion of a name¥ That the Constitution, in o
of its most imporfant provisions, may De o] 'ni
evaded by giving a new name to an old Lljl_lﬁi!
| We cannot t :iﬁt s0. We think the certificates
emitted under the uutherity of this act

are as
; | entirely bills of credit as if they had been so 1'

denominated in the act itself.

But it is contended that thongh these certifi-
cates shopld be *deemed bills of credit, [*4 34
according to the common acceptation of the
term, they are not so in the sense of the Con-
stitution, because . they are not made a legal
‘tender.

The Constitution itself furnishes no counte-
to this distinction. The prohibition s |

hefween man_and man. To cul up ihis mis
chiel by the roots, a_mischiel wlucii was felt
thirough the Unifed States, and_which deeply
Zffected the interest and prosperity of all, the

sople declared in their Constitution that no
ﬁihﬁmmr
bitiun means anyl[nng, if the words are not
empty sounds, it must comprehend the emis-
sion of any paper medium by a State govern-
ment for the purpose of common circulation.
What is the character of the certificates is-
sued by authority of the act under considera-
tion? What office are they to perform? Cer-
tificates signed by the auditor and treasurer of
the State are to, issued by those officers to
. 4:33%] the *amount of two hundred thousand
dollars, of denominations not cxceeding ten
dollars, nor less than fifty cents. The paper
purports on its face™to be receivable at the
treasury, or at any loan-office of the State of
Missouri, in discharge of taxes or debts due to
the State. ? e 4
The law makes them receivable in discharge
of all taxes or debts due to the State, or any
county or town therein: and of all salarics and
fees of office to all officers, civil and military,
within the State, and for salt sold by the les-
sces of the public salt-works. It also pledges
the faith and funds of the State for their re-
demption,
It seems impossible to doubt the intention of

general. It extends to all bills of credit, not
to bills of a particular description. That tri-
bunal must be bold indeed, which, without the
aid of other explanatory words, could venture
on this construction. It is the less admissible
in this case, beecause the same clause of the
Constitution contains a substantive prohibition
to the enactment of tender laws. The Consti-
tution, therefore, considers the emission of
bills of credit and the enactment of tender laws
as distinct operations, indcpendent of each
o'her, which may be separately performed.
Both are forbiiden. To sustain the one be-
cause it is not also the other; to =ay that bLills
of credit may be emitted if they be not made a
tender in payment of debts, is, in effect, to_ex-
punge that distinct independent prohibition,
and to read the clause us if it had been entirely
Qp_:l]ilted.- We are not at liberty to do this.

e history of paper mooey has been referred |
to for the purpose of showing that its great
mischief consists in being made a tender, and
that, therefore, the general words of the Con-
stitution may be restrained to a particular in- \
tent.

Was it even true that the evils of paper
moncy resulted solely from the quality of its
being made a tender, this court would not feel
itself authorized to disregard the plain mean-
ing of words, in search of a conjectural intent
to which we are not conducted by the language

the Legislature in passing this act, or to mis-
take the character of these certificates, or the
Peters 4.

of any part of the instrument.  But we do not
think that the history of cur country proves
911
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either, that being made a tender in payment of
debts is un essential guality of bills of eredit,
of the only mischicf resulting from them. It
may, indced, be the most pernicious: hut that
will not authiorize a court to convert a oeneral
into a particular prohibition.

We learn from Hutchinson's History of Mas:
sachusetts (Vol. I, p. 402). that bills 'of credit
were emitted for the first time in that colony in
1690. An urmy returning unexpectedly from
an  expedition against Canada (which bhad
proved as disastrous as the plan was maguifi-
4:35*] cent) found the government *totally
unprepared to-meet their claims,
crudit were resorted to for telief from this em-
barrassment. They do not appear to lhave
becg made a tender, but they were not on that
account the less bills of credit, nor were they
absolutely harmless. The emission, howéver,
not being considerable, and the bills being soon
redecmed, the experiment would have been

roductive of not much mischief had it not

n followed by repeated emissions to a much
larger amount.  The subsequent history of
Massachusetts abounds with proofs of the evils
with which paper money is fraught, whether it
be or be not a legal tender.

Paper money was also issued in other colo-
nies, both in the north and south; and whether
made a tender or not, was productive of evils
in proportion to the quantity emitted. In the
war which commenced in America in 1755,
Virginia issued paper money at several succes-
sive sessions under the appellation of treasury
notes.  This was made a tender. Emissions
were afterwards made in 1769, in 1771, and in
1773.  These were not made a tender, but they
circulated together; were equally bills of credit,
and were productive of the same effects. In
1775 a considerable emission was made for the
purposes of the war. The bills were declarced
to be current, but were not made a tender.
In 1776, an additional emission was made, and
the bills were declared to be a tender. The
bills of 1775 and 1776 circulated together, were
equally bills of credit, and weré productive of
the same consequences.

Congress emitted bills of credit to a large
amount, and did not, perhaps could not, make
them a legal tender. This power resided in
the States. In May, 1777, the Legislature of
Virginia passed an Act for the first time mak-
ing the bills of credit issued under the author-
ity of Congress a tender so far as to extinguish
interest. It was not until March, 1781, that
:'ri:i:inia passed an Act making all the bills of

it which had been emitted by Congress,
and all which had been emitted by the State, a
legal tender in payment of debis. Yet they
were, in every sense of the word, bills of
credit previons to that time, and were pro-
ductive of all the consequences of paper money.
We cannot, then, assent to the proposition
436*] *that the hitery of our country fur-
nishes any just arcument in favor of that re-
stricted construction of the Constitution for
which the counsel for the defendant in crror
contends,

The certificites for which This nofe was given,
being iu truth **bills of eredit” in the sense of the
Constitution, we are brousht to the inguiry:

I< the note valid of which they form the con-
sideration
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It has been long settled that a promise made
inco alion of _an el which 15 forbtdden-
aw is voiud. It will nof Te quesiioned that

act forbidden Ly iTie Constitulion of {he
United _States, whicli is The supreme Taw, is
Against law. Now, the Constitution forbids a
State 10 "emit bills of credit.” The loan of
these certificates is the very act which is for-
bidden. It is not the makiog of them while
they lic in the loan-offices, but the issuing of
them, the putting them into eirculation, which
is the act of emission—the act that is forbidden
Ly the Constitution. The consideration of this.
note is the emission of bills of credit by the
State. The very act which constitutes the
goosideration is the act of cmiiting bills of
T A AL 8
Missourd, which act 1s prohibi e Lon-
stitution o 1!:?0@’8%&& =

ases which we cannot dislinguish from this
in principle have been decided in State courts
of great respectability, and in this court. Im
the case of The Springfield Bank v. Merrick
el al. (14 Mass. Rep., 322), a note was made
ayable in certain bills, the loaning or negoti-
ating of which was prohibited by statute, in-
flicting & penalty for its violation. The note
was held to be void. Had this note been made
in consideration of these bills, instead of being
made payable in them, it would not have been
less repugnant to the statute; and would con-
ne(i uently have been equally void.

n Hunt v. Knickerbocker (5 Johns., Re s
327), it was decided that an agreement for t
sale of tickets in_a lottery not authorized b
the Legislature of the State, although insti-
tuted under the authority of the government of
another State, is contrary to the spirit and pol-
icy of the law, and void. The consideration
on which the agreement was founded being
illegal, the agreement was void. The books,
both of *Massachusetts and New York, [*437
abound with cases to the same effect. They
turn upon the question whether the particular
case is within the principle, not on tﬁe princi-
ple itself. It has never been doubted that
cote given ol & consideration which I8 prohi
ited by law, is void. Had (he issuing or circn-
ation of certificates of this or of any other
description been prohibited by s statute of
Missouri, could a suit have been sustained in
the courts of that State on a note given in con-
sideration of the prohibited certificates 1If it
leould not, are the prohibitions of the Consti-
tution to be held less sacred than those of a
State law? -

It had been determined, independently of
the acfs of Congress on_ibat subject, that sall-
ing under the iu:ense of an epemy is illegal.
F:ffah v. Nicholson (3 Wheat., ..%] was a suil
brought in one of the courts of this district on
a note given by Nicholson to Patton, both
citizens of the United States, for a DBritish
license.  The United States were then at war
with Great Britian. but the license was pro-
cured without any intercourse with the enemy.
The judzment of the Circnit Court was in
favor of the defendant, and the plaintiff sued
ont 2 writ of error. The counsel for the de-
fendant in error was stopped, the court de-
cluring that the use of a license from the
ceremy heing unlawful. one citizen had no
fricht to purchose from or sell to another such

Peters 4.
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a license, to be used on board an American
vessel. The consideration for which the note
was given being  unlawful, it followed of
course that the note was void.

A majority of the court feels constrained to
say that the consideration on which the note
in this case was given is against the highest
law of the lund, and that the note itself is
utterly void. In rendering judgment for the
plaintiff, the coyrt for the State of Missouri
decided in favor of the validity of a luw
whick is repuguant to the Constitutivn of the
United States.

In the argument we have been reminded by
one side of the dignily of a soverciga state; of
the humiliation of her submitting herself to
this tribunal; of the dangers which may result
from intlicting & wound on that dignity: by
the other, of the still superior dignity of the
4:38*] people of the United States, *who
have spoken their will in terms which we
carnot misunderstand.

To these admonitions we can m:l_y answer,
that if the exercise of that jurisdiction which
has been imposed upon us by the Constitution
and laws of the United States shall be calcu-
lated to bring on those dangers which have
been indicated, or if it shall be indispensable to
the preservation of the Union,and consequently,
of the independence and liberty of these Statcs,
these are considerations which address them-
sclves to those departments which may with
perfect propriety be influenced by them.
This department can listen only to the man-
dates of law, and can tread only that path
which is marked out by duty. i

The judgment of the Supreme Court of the
State of Missouri for the First Judicial Dis-
trict-is reversed, and the cause remanded, with
directions to enter judgment.for the defend-
ants. . L

Mr. Justice JoHXBOR.

This is a case of a new impression and in-
trinsic difficulty. and brings up questions of
the most vital importance to the interests of
this Union.

The declaration is in the ordinarg form, and
the rt of the record of the State court
which raises the.qguestions before us, is ex-
pressed in these words: “‘At a court, &c., came
the parties, &c., and neither party requiring a
jury, the cause is submitted to the court; there-
ore, all and singular, the matters and thin
and evidences, Eemg seen and heard by the
court, it is found by them that the said de-
fendants did assume upon themselves in the
manner and form as the plaintiffs by their
counsel allege: and the court also find that
the cousideraffen for which the writing de-
clared ui)on and the asumpsit was made, was
for the loan of loan-office certificates, loaned

by the State at her loan-office at Chariton;
which certificates were issued and the loan .
made in the manner pointed out by an Act of |
the Legislature of Missouri, approved. &c.
And the court do further find that the plaint-
iff hath sustained damages by reason of the

nonperformance of the assumptions and un-;

dertakings aforesaid, of them the said de-
4:39%) fendants, *to the sum, &c.; and there-
fore it 1s considered that the plaintiff recover,”
&e.

Peters 4. U. 8, Book 1.

In order to understand the cuse, it muay be

proper to premise that the territory now ocecu- -

pied by the State of Missouri having been sub-
ject to its Spanish government, was at the
time of its cession governed by the civil law
as modified by the Spanish government; that
it so continued, subject to certain modifica
tions introduced by act of Congress, until it
became a Stale; when the people incorporated
into their institutions as much of the civil law
as they thought proper: and hence, their courts
of justice now partake of a mixed character,
perhaps combiuing all the advantages of the
civil and eommon law forms. By one of the

rovisions of this law the trial by jury is
orced upon no one; is yet open to all, and
when not demanded, the court acts the double
part of jury and judge.

It is obvious, therefore, that the maiter cer-
tified from the record of the State court be-
fore recited is in nature of a special verdict,
and the judgment of the court is upon that ver-
dict, and in this light it shall be examined.

The purport of the finding is that the vote
declared upon was given ‘‘for a loan of loan-
office certificates loaned by the State under
certain State acts, the caption of which is

ven.”

Some doubts were thrown out in the argu-
ment whether we could take notice of the
State laws thus found without being set out at
length; but in this there can be o guestion;
whatever laws that court would take notice of,
we must of necessity receive and consider, as
if_fully set out. !

By the acts of the State designated by the
court in their finding, the officers of the treas
ury department of the State were authorized
to create certificates of small denominations—
from ten dollars down to fifty cents—bearing
interest at two per centum per annum, and to
loan these certificates to individuals; taking in
lieu thereof promissory notes, payable not ex-
ceeding one year from the date, with not more
than six per cent. interest, and redeemable by
installments not exceeding ten per cent. every
six months, giving mortgages of landed prop-
erty for security.

#These cerliﬂycates were in this form: [*440
““ This certificate shall be receivable at the
treasury, or any of the loan-offices of the
State of Missouri. in the discharge of taxes or
debts due the State, for the sum of $§———
with interest for the same, at the rate of two
per centum per annum from this date, the

day of , 182 ;” which form is set

out in and prescribed by the act designated in
the finding of the court. :

This writ of error is sued out under the
twenty-fifth section of the Judiciary Act, up-
on the suPposilion that the State act is In

violation of that provision in the Constitution
which prohibits the States from emitting bills
of credit; and that the note declared on is
void, as having been taken for an illegal con-
sideration, or without consideration.

As a preliminary question, it has been argued
that the case is pot within the provisions of
the twenty-fifth section; because it does not
appear from anything on the record that this
gronnd of defense was specially set up in the
courts of the State.  But this we consider no
longer an open guestion; it has repeatedly
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ADDITIONAL MEMORANDUM

At the trial on December 7,1968 John
R. Elsom's BooK, "LIGHTNING OVER THE TREASURY"
was recieved in evidence. See included herein
pages 11 thru 15 for the origin of this
Bank racket. Also included is Jefferson's
objection to the First Bank of the United
States and his reasons and also Andrew Jack-
son's Veto of the Second Bank of the United
States,

Whether it is Constitutional for the Gov.
of the U.S. to incorporate a Bank, this Court
need not pass upon, for it is immaterial to
the issues here involved. Such a Corporation
certainly cannot have any more rights than
a natural person. The emission of Bills of
Credit upon their Books, without consideration
and the Issuance of Federal Reserve Notes
without consideration to circulate as a legal
tender for the payment of debts is not permitted,
expressly or impliedly by the Constitution of
the United States. Paper, whether money or
not, is always illegal unless it is fully
representative of some material commodity.

The issuance of a paper money without backing
by the Banks is the same as if a grain warehouse-
man were to issue Warehouse Receipts for grain
that he did not have. There must be a full
representative consideration behind the paper
or it is void as premised in fraud. No rights
can be acquired by fraud. The law does not

sanction an intentional wrongto th Citj;ﬁﬂ either

in War or in Peace,. ; " / j =
x"l
\ '
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//Martin'V. Mahoney/

/ Justice of the Peace

- Credit River Township
Scott County,Minnesota
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And for whatever purposes the Minnesota Rules
Procedure parmit.
Well, I take the position those rules are unconsti
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record, please?

Minnesocta, is that correct?
To date, that's right.

When were you admitted to nractice?

May 13, 1953, Or May 14, 1953,

&
And in this particular action you are appearing

for Leo Zurn and pro se on behalf of yourself,

coryraot?

1y, when did you first meet the defendant

on whom you
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A I would say —- let's see, I think it was in September
16
Octaobar of 1963.
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Q Have you represented him since that time for most of
18
legal matters, or all of tham?
19
. I represented him in cne case at that time.
20 -
0 Are you aware of any other legal matters that he i:
21
involved in, or was involvad in, that he did
22
you as legal counsel? .
23
m I aware of it? Well, I represented him in the cas
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25
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probably sat at the same westaurant and had coffee with
him. I don't think I have had anything to drink with him,
I don't socialize with him.

T see. Nave you ever doné any business with him in' his
business ot Savage, purchased auto parts or
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\ somathing of that na
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A I purchasaed parts from tn
25
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5
remambey if he was a them or not.

Q 2t any rate, you have been his legal counsel --

A A tax pay .

Q vou have been his legal ccunsel primarily since 196272

A No, I wouldn't say that, no.

0 Hos your relationship, Mr. Daly, with Mr, Zurn been
strictly an attorney-client relationship, professional
relaticnship?

A Well, vou understand that at the termination of that case,
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hat ty of tender Aid he malke, Mr Dalv?
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a2 same offer was made to your client, Leo Zurn?

that it was. I mean just fron hearsay.
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Formally ian court?
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1is deposition?

2cially since this last business

-

And your representation: of him has not in any manner

changed?

Except that my authority has been limited. If he has

.

got to sign anything or any agreements. - It's beer

o A

revoked to that extent.

Mr. 'Daly, are you aware of anv parties at this time that

oy whareabouts of this car?

Mr. Daly?
vouldn't know about it.
est of your knowledge, the car has not been sold?

That's right.‘ And I beliaeve it's my instructions it has
not been sold. That damn thing probably still belongs to
General Motors, or whoever made. it.. ¥or 211 I know. Sure
is a screwed up affair, isn't it?
Mr.-Daly, to the best of your knowledge, has the condition
of that automobile changed in any manner since July 1lst

of this year?

know. Could belo: ] 12 Indians. T think the
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Excuse me, Mr., Daly, I think we have +o nrocead in
more serious vein.
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I am being sericus.
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[0 the bect of your knowledge; hen, the conditior

avtomobile has n )
accident or anythince of that natura?
Well, 1€ it has, I don't know about it
Mr. Daly, do you know where the car was
at the commencement of +his action?
Same objection.

That being privileged?

Yes.

Mr. Daly, was Justice Mahoney paid any fees for the

that took place in his court respecting this scar?
Be acted without fee.

He was given no gratuities of any form?

No. Well, he had a lot of fun handling this case

-

- tr rrhath oy — - L ' .,
know whether you weovld call thit a gratultv or not.

Mr., Daly, are you familiar with the defendant Reaar
- Y Wlth tThe derendant ROaey

L™
-
tate
t
—
]
v
°

ot changed ané has not been involved in

Wwas on nT’:j_'_‘-_? ?’_"!"'

th P 1360 7

an

action

T don't




Mr. Daly,

.y F
yourself,

4 ¥4
- ad

matters?

L

.

:
-h your client?

Tyer tq

by oy B
nat.

consi

: 2. s, DRy W .
';"-3.3'?;. O Snorten

I mear.

na

W NTro Sse

IE WITNESS Not of myself,

. KITCHAX: Are vou willing to waive

gigning of the reenrd?

THE WITNESS: 2And noticz of

that T
T = do :
What is

oy

re, rank

readi




L‘.‘.LIL'-‘.‘_}-]I I:" o




UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF MINNESOTA - THIRD DIVISION

Civil Action File No. u;a@}(~37/0

Alfred M. Joyce, as Executor of
| the Last Will and Testament of
| Helen A. Patterson, Decedent,

Plaintiff,
Vs. COMPLAINT

| Supreme Court of the State of

{| Minnesota, Oscar R. Knutson,

| Thomas Gallagher, Martin A.
Nelson, William P. Murphy, James
| C.. Otis, Walter F. Rogosheske,

| Robert J. Sheran, The District

|| Court of the County of Dakota -
| First Judicial District -

| State of Minnesota, and The

| State of Minnesota

PLAINTIFF, FOR HIS COMPLAINT HEREIN, STATES AND ALLEGES:
L
That Plaintiff is a citizen and resident of the State

| of Minnesota. That Plaintiff is the Executor of the Last will

;;and Testament of Helen A. Patterson, Decedent, she having died
| in the City of Hastings, County of Dakota, on the 31st day of
: January, 1965, and who was at the time of her death a resident
| of Hastings, in the County of Dakota, State of Minnesota, and

left an estate consisting of real and personal property in the

| County of Dakota, State of Minnesota. That on the 24th day of

| June, 1965, the Probate Court of the State of Minnesota establisheé
{

!
géand allowed the Last Will and Testament of the Decedent, Helen

EA. Patterson, and admitted it to probate, which named Plaintiff

|
:!Alfred M. Joyce as one of the Executors of said Last Will and

Testament.

# s
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~ Filed
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II.
That Plaintiff is a Legatee under said Last Will and
Testamenl and also as Executor of said Will, is under obligation
; imposed by Law to preserve, defend and protect the estate of
E Helen A. Patterson and all its assets. . That the Defendant
ﬁ District Court has jurisdiction of an action now pending therein
: involving the estate and its assets. That the Defendant, The
i Supreme Court of Minnesota is the Court of Last Resort in the
| state of Minnesota, and the Defendant Knutson is the Chief
I Justice of said Court. That Defendants Otis, Nelson, Rogesheske,
| Murphy '
I Sheran,/and Gallagher are associate justices of said Court. That
| the Defendant State of Minnesota is ‘a necessary party to this
I proceeding because the administration of its Constitution is
involved.
IIT:
That this Court has jurisdiction because this is a
ﬁ case or controversy in Law and in Equity, arising under and
| involving rights protected by the following:

(A) The Declaration of Independence and more specifi-

! cally the following portions thereof:

- Paragraphs One, Two, Three, Seven, Fifteen, Twenty,
Twenty-two, Twenty-three and Twenty-nine, and the
same is referred to as though set out in full.

(B) The Constitution of the United States and more
|| specifically the following parts thereof which are referred to
| as though herein set out in full, which are, to-wit:

The Preamble, Article I, Article II, Article III,
Article IV, Amendments I through X?_inclusive and
Amendment XIV, thereof.

(C) The Constitution of the State of Minnesota from

1947 to date, and the following parts thereto, including Amend-

ments thereof, which are referred to as though herein set out

in full, to-wit:




The Preamble, Artic I - Bill of Rights; Article ILL =
Distribution of The Powers of Government; Article IV -
Legislative Departiiont; Article VI - Judiciary;

Article XIV - Amendments to the Constitution.

(D) That this Court has jurisdiction under the

:iprovisions of the Civil Rights Act, 42 U.S.C., Sections 1983

| and 1988, and 28 U.S.C., Section 1343, Subdivision 3, and is

brought to redress a deprivation of rights secured by said

lUu. s. Statute.

IV

That Volume 27, Minnesota Statutes Annotated contains

j'what purports to be the Rules of Civil Procedure for the District
|| courts of Minnesota, found therein in page 74 through page 158,

| and which are referred to herein as though set out an fulkl.

v.

That attached hereto and made a part hereof as Exhibit

; A, a true and correct copy of the Enabling Act, passed by the

| Minnesota Legislature Laws 1947, Chapter 498.

That attached hereto and made a part hereof as Exhibit

B, is the Order of the Supreme Court of the State of Minnesota,

which orders the said rules to be effective on January 1,0 19582,

f That all other orders amendatory thereof are referred to as

E though set out in full.

Vi.
That the Enabling Act referred to in Exhibit A is an
attempted delegation of legislative power by the Legislature

to the Judicial Branch of the State of Minnesota.

That the Order of the Supreme Court dated June 25,
1951, is an attempted exercise of legislative power by the Judiciai
Branch of the Government of the State of Minnesota. That the
Supreme Court of the State of Minnesota never did have and

does not now have the power and authority to abolish, render




ineffective, void, Or negate any statute of the State of
Minnesoﬁh;'nor can said Court or its members enact substansive
laws for the courts oOr people of Minnesota in the form of court
rules or otherwise.

That Chapters 540 through and including 550 of
Minnesota Statutes Annotated have never been repealed, and are
in full force and effect, notwithstanding the action of the
Legislature and Supreme Court of the State of Minnesota, as
is set out in Exhibits A and B herein to invalidate the same.

VII.

That in enacting said Rules, said Supreme Court of
Minnesota, and the Judges thereof, including pefendants herein,
acted and are continuing to act, wholly without Jurisdiction,
contrary to the Constitution of the State of Minnesota. That
the said rules of civil Procedure is used for the purpose of
circumventing and defeating plaintiff's rights as protected
by the Declaration of Independence, constitution of the United
States and Constitution of Minnesota.

That said activity as is hereinbefore alleged con-
stitutes a transfer of lggislative and political power to the
Minnesota State Bar Association and the member lawyers thereof,
to the Judges of the Supreme court of Minnesota and to the
District Courts Judges of Minnesota.

That the District court of Dakota County, Minnesota
is and has been following the procedure set up by the said
New Rules of civil Procedure pursuant to the Order of the Supreme
Court. ; ?

VIII. |
That during Helen A. Patterson's 1ifetime and up to

her death on January 31, 1965, by reason of said rules, she was

removed from her homestead valued in excess of $100,000.00,

without jury trial and without Due process of Law, nor any

e B




trial whatsoever. That using .ae New Rules of Civil Procedure
a basis summary, Judgment was srdered against her. 1In addition
thereto, she was deprived of her personal property without due
| process of law.
That the procedure set up by the Rules entailed sub-
stantial additional expense to the litigation Helen Patterson
was involved in.

That between 1961 and 1964 Helen A. Patterson made

through her Counsel, numerous applications, in appropriate pro-
ceedings, to the Supreme Court, to invalidate and set aside the
said Rules and to avoid the effect thereof. All applications and
petitions were premptorially denied. That further application
or petition to said Court or the Justices of the Supreme Court
is useless.

That Plaintiff is satisfied, to a moral certainty,
that the Justices of said Supreme Court harbor a subsisting

prejudice against the Declaration of Independence, Constitution

of the United States and the State of Minnesota, and bias in favoﬁ
of the annulment, avoidance and nullification thereof. That ‘
Chief Justice Knutson has refused to honor Affidavits of Prejudice
made in good faith and upon substantial grounds in matters where
Helen A. Patterson was involved and effectuated decisions

against her. That he has openly come out for the unqualified
abolition of the ancient and sacred right to trial by Jury in the
United States. = That there are other instances of denial of
Constitutional Rights, too numerous to mention here. That there-

fore, it is apparent and clear that further application to said

Court or the Justices thereof is useless.

IX5
That the Estate of Helen A. Patterson 1s still involvedi
in litigation in the Dakota County District Court at the present
time. That because of said Rules, Plaintiff is deprived of the

benefit of Statuatory and legal procedure and has been subjected




to a procedure foreign to our Constitution and unacknowledged

by our laws.
e

That actual additional expense for legal service is :

caused by the said Rules by reason of the provisions thereof.

| That said Rules constitute a violation of the unreasonable search i

and seizure provision of the U. S. Constitution, an invasion ;
of privacy and a nuisance. :
That the Discovery Provisions of said Rules cause
additional expense, not contemplated for by the Constitution or
Statutes of Minnesota to Plaintiff's actual damage. That said !
Discovery Rules are found in Volume 27 A, M.S.A, and are referred
to herein as though set out in full. |
Probate 1
That the/Court has made an Order allowing the Will 1
of Helen A. Patterson which is now on appeal in the Dakota |
County District Court.
X.
That in the District Court it is impossible to obtain
a Judgment that complies with the requirements of Due Process of
Law with the Rules in apparent force and effect.
XI.
That there will be of necessity, further litigation

in the District Court of Dakota County in the administration

of the estate of Helen A. Patterson. ;

WHEREFORE, Plaintiff, as named Executor of the Last
Will and Testament of Helen A. Patterson, demands relief and
Judgment as follows:

1. Pursuant to Sections 2281 through 2284 28 USC
Plaintiff hereby makes application that the above entitled
action be heard and determined by a District Court of Three
Judges under Section 2284, United States Code.

‘2. For declaratory Judgment that:

A.  The Enabling Act set out in Exhibit A to
the Complaint be declared unconstitutional.
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B. . The Order of the Supreme Court of Minnesota
fdated June 25, 1951 and all Orders amendatory thereof, is de-

clared Unconstitutional.

| 3. That the Supreme Court of Minnesota and the

||Justlces thereof be permanently enjoined from enacting rules of

i
||lsubstantive law, whether Procedural or otherwise, for the

1District Courts of Minnesota, pursuant to the Enabling Act re-

|
|| ferred to herein or otherwise.
I
(I 4. Thatthe District Court of Dakota County be permanently

!
enjoined from giving any force or effect to said Rules.

5. For costs and disbursements incurred herein.

Jerome Daly
Plaintiff's Attorney

' 28 E. Minnesota Street
Savage, Minnesota

Dated this 22nd day of November, 1966
"at Savage, Minnesota

|STATE OF MINNESOTA,
|couNTY OF scoTT :) SS
i | ' 7

i ALFRED M. JOYCE, being duly sworn, states he is the
i._Pla:’.ntiff in the above entitled action, that he has read the

ﬁforegoing Complaint and that the same is true
| -

| U Db [ -

| Affatd I,

!1 AlfredK{IM. Joyce . ¢
JSubscribed and sworn to before me this 22nd day of November,
1

11966 at Savage, Minnesota.

]

Jerome Daly, Notary Public
SCOTT COUNTY, Minnesota

My Commission expires
January 17, 1973




AT e e M

Enabling St
* (Laws 1947, c. 498; M.S.A. § 480.051 et seq.),

—_— .

An act authorizing the supreme court to reg_ulate by
. rules the pleading, practice, and procedure in civil cases
" in all the courts of this state. ;

z Be it enacted by the Legislature of the State of Minnesota:

[480.051] Section 1. Regulate pleading, practice, and pro-
cedure. The supreme court of this state shall have the power
. to regulate the pleadings, practice, procedure, and the forms
thereof in civil actions in all courts of this state, other thanl the .
probate courts, by rules promulgated by it from time to nrpe. R
Such rules shall not abridge, enlarge, or modify the substantive
" rights of any litigant..

[480.052] Sec. 2. Advisory committee. Beforg any rules
are adopted the supreme court shall appoint an advisory com-
mittee consisting of eight members of the.bar of the state and
at least two judges of the district courts and one judge of a.

" municipal court to assist the court in cpnsidering and prgpa.ring'
such rules as it may adopt. ; =

[480.053] Sec. 3. Recommendations by judicial council.
- The judicial council, upon the request of the supreme court or
upon its own initiative in accordance with the provisions of
Minnesota Statutes 1945, Chapter 483, may at any time make
. recommendations to the court for its consideration concerning
rules of pleading, practice, procedure and the forms thereof in
civil actions. A g |
'[480.054] Sec, 4. Distribution of proposed rules; hear-
ing. Before any rule for the district or muni_cipal courts is
adopted, the supreme court shall distribute copies of. the pro-
posed rule to the bench and bar of the state for their consid-
eration and suggestions and give due consideration to such sug-
gestions as they may submit to the court. - The Minnesota State
Bar Association, the District Court Judges Association or the
Municipal Couit Judges Association may file with the court a
petition specifying their suggestions concerning any existing or -
: LETS) o <

-

proposed rule and requesting a hearing thereon. The court shall
thereupon grant a hearing thereon within six months after the
filing of the petition.

[480.055] Sec, 5. Rules not in conflict. Subdivision 1.
Other courts. Any court, other than the supreme court, may
adopt rules of court governing its practice; the judges of dis-
trict courts, pursuant to Minnesota Statutes 1945, Sections
484,52, 484.33, and the judges of municipal courts, pursuant to
Minnesota Statutes 1945, Section 488.16, may adopt rules not
in conflict with the rules promulgated by the supreme court.

Subd. 2. Bureaus. This act shall not affect the power of any
other statutory body to make rules governing its practice.

[480.056] Sec. 6. Present laws effective until modified,
All present laws relating to pleading, practice, and procedure,
excepting those applying to the probate courts, shall be effec-
tive as rules of court until modified or superseded by subsequent
court rule, and upon the adoption of any rule pursuant to this
act such laws, in so far as they are in conflict therewith, shall
thereafter be of no further force and effect.

[480.057] Sec. 7. Promulgation. Subdivision 1. Effec-
tive date of rules; publication. All rules promulgated under this
chapter shall be effective at a time fixed by the court and shall
be published in the appendix to the official reports of the supreme
court and shall be bound therewith.

Subd. 2. Index; printing, publishing and distributing. The
revisor of statutes shall index and the commissioner of admin-
istration shall print, publish, and distribute copies thereof to the
bench and bar and as required by law.

Sec. 8. Right reserved. This act shall not abridge the right
of the legislature to enact, modify, or repeal any statute or mod-
ify or repeal any rule of the supreme court adopted pursuant
thereto.

Approved April 23, 1947,

FXRIBYT "A"
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EXHIBIT "B"

/ State of Minnesota
in Supteme Court

ORDER OF PROMULGATION OF THE RULES
GOVERNING THE REGULATION OF PLEADINGS.
PRACTICE, PROCEDURE. AND THE FORMS THERE-
OF IN THE DISTRICT COURTS OF THE STATE OF
MINNESOTA.

Whﬁteaﬁ, The Advisory Committee appointed by
the Supreme Court under the provisions of L.1947, c. 498,
Sec. 2, to assist the court in considering and preparing
rules governing the regulation of plecdings, practice, pro-
cedure cnd the forms thereo! in the District Courts, has
reported and recommended to this court tae hereto an-
nexed 89 pages of rules numbered 1 to 88.02, together
with 14 pages of appendices thereto, and whereas this
court has considered all of the rules so reported and finds
them in the furthercmce of justice,

Doto therefore, it IS orDered That the
hereto cnnexed rules be, cnd the dame hereby are, pro-
mulgated and shall be effective on Jenuary 1, 1952, for
the regulation of pleadings, practice, procedure, end the
forms thereof in the District Courts of the State of Minne-
sota.

Dated June 25, 1951.
BY THE COURT
HARLES LORING
Chief Justice

THOMAS GALLAGHER
CLARENCE R. MAGNEY
LEROY E. MATSON
FRANK T. GALLAGHER
OSCAR R. KNUTSON
THEODORE CHRISTIANSON

Filed 25, 1951 5 ¥
fiad juna A Associate Justices

Grace Kaercher Davis, Clerk

L———_




NOTICE OF APPLICATION

TO: THE DEFENDANTS NAMED HEREIN AND TO EACH OF THEM:

You will Please take Notice, that Plaintiff herein

|
will make application to the United States District Judge in i
I

charge to the Civil Special Term, to be designated by the
Clerk of United States District Court, for the relief in pﬂragrap%
one of the Werefore Clause to wit: the application that the %
above entitled action be heard by a District Court of Three !
Judges pursuant to United States Statutes. |
That said Application will be made at the United States
District Court House, 6th and St. Peter Streets, St.Paul,
WMinne§9t§F,3fd floor before said assigned Judge at 10:00 A.M.
J’%%.ggggogg;Eﬁgreafter as Counsel can be heard.

The said Application will be based upon the verified

Complaint herein .

November 22,1966 -
Savage,Minnesota TJerome Daly ;
' Plaintiff's Attorney
28 East Minnesota Street
Savage,Minnesota




IN THE UNITED STATES DISTRICT COURT
FOR THE DIETRICT OF MINNESOTA
FOURTH DIVISION

Jerome Daly, Plaintiff, 4_69 CN. 3 } {

COMPLAINT

Minnesota State Bar Association,

GCeorge R. Ramier, Miles W. Lord,

Patrick Foley, William H. Eckley,

John Dce, Richard Roe and Tom Mce, Defendants.

Plaintiff, for his cause of action herein states and alleges:

I.

That this action is brought pursuant to the Declaration of
Independence, The Constitution of the United States of America
and more particularly Article 6 thereof and the Horthwest Ordinance
which is incorporated into the Constitution of the U.S. thereby,
the Bill of Rights, the 13th and l4th Amendments and Title 28 Section
1343 USCA end Title 42 Sections 1581 thru Sections 1988 USCA for
the recovery of damages to Plaintiff's person and property and
charachter because of rights, priviledges and immunities secured to
Plaintiff as a Citizen of the United States by acts done in furtherance
of any conspiracy menticned in section 1985 of Title 42, U.S.C.A.
That this action is further to recover damages from Defendants and
each cf them who failed to prevent or to aid in preventing any worngs
mentioned in Section 1985 to Title 42 which they had knowledge were
about to occur and power to prevent; further this action is to redress
the deprivation, under color of any State law, statute, ordinance,
regulation, custom or usage, of any right, privilege or irmmunity
secured by the Constitution of the United States or by any Act of
Congress providing for equal rights of citizens or of all persons
within the jurisdiction of the United States and for damages to

Plaintiff's person, property and character. . directly caused by a

/1led §£/7£/’/¢//fﬁ 5 1069

Frank A/ Massey, Clerk.
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conspiracy to interfere with civil rights and from preventing Plaintiff
as an Attorney at Law licensed to practice in the United States
District Courts of Minnesota from freely, without intimidation,

force and threat, from discharging his duties as defense counsel

for Defendant Carl R. Anderson in the case of United States of America

vs.ICarl R. Anderson which case was brought by Indictment in the
above Court of the United States on or about May 1,1968.
II.

That Plaintiff is a citizen of the United States of America,
and a resident of the County of Dakota and a freeholder of the State
of Minnesota. Further Plaintiff is licensed to practice Law in the
State of Minnesota and before the United States District Courts in
and for the State of Minnesota.

IXI.

That Defendant Minnesota State Bar Association is a private
corporation organized under and by virtue of the Laws of the State
of Minnesota, the member of which are certain select Lawyers and
Judges of the State of Minnesota who are in cosspiracy to control
and channel litigation and the business of the Courts and by
intimidation and ﬁhraata to control the lawyers of the State of
Minnescta and to condition them to submit to the control and whim
of the dominant perscnality in said asgsociation, and also those
Lawyers not members of the association. Plaintiff is not a member of
the "Association". That said Asscociation is at all times herein
material and has been in the past been engaged in the deprivation,
under color of Minnesota State Law, statute, ordinance, regulation,
custom or usage, of rights, priviledges and immunities securred by
the Constitution of the United States by proceeding against Lawyers
and their clients directly and indirectly wihth force, threats,
intimidation and unconstitutional procedures under the guize of
disciplinary proceedings to effect the deprivation of life, liberty,
property and the pursuit of happiness resulting in treason against
the Constitution of the United States and the State of Minnesota and

the Displecement of the Government based thereon.




That The Defendant Minnesota State Bar Association has a
Practice of Law Committee composed of certain Lawyers who belong to
the said Association. That Defendants Tom Roe, John Doe and Richard
Roe are ficticious persons named so that additional defendants can
be substitutéd and named as appear to have participated in the

wrongful acts as are hereinafter set forth., That Defendant George

R. Ramier is acting Attorney for the Practice of Law Committee of

the Minnesota State Bar Association at all times herein material.
V.

That at allt times herein material Defendant Miles Lord is
acting as a United States District Judge in and for the State of
Minnesota and more particularly in the case of United Etates of
America vs. Carl R. Anderson. In the same case Defendant Partick Foley .
is the United States Attorney and Defendant Williem H. Eckley is Assistant
Clerk of United States District Court in and for the State of
Minnesota, Fourth Division.

VI.

That after May 1,1968 and after Carl R. Anderson was Indicted
by the Grand Jury in the United States District Court of Minnesota
Defendant Lord entered into a devious, oblique course of conduct
to defeat Anderson's right to choice of counsel of his own choice
and actively entered into conspiracy with certain of his political
cronies and members of the Minnesota State Bar Association to deprive
Cazl R. Anderson of his rights securred by the Constitution of the
United States. That said Lord directed his intimidation againat
Plaintiff and against Plaintiff's friends and has repeatedly threatened
Plaintiff with disbarment and has prostituted the "willing” Defendant
Minnesota State Bar Asscociation and its pretended authority to the
attempted gatisfaction of such base and vile ends.,

As a result of Lord's prejudice Plaintiff prepared and filed
an affidavit of prejudice against Defendant Lord who refused to
disqualify himself and remove from the case.

That Carl R, Anderson executed a Power of Attorney to Alfred M.

Joyce to appear and represent him as assistance of Counsel in the




action of United States of America vs. Carl R. Anderson in the zbove

Court Criminal file No. 4~68 Criminal No., 47. That said Lord
Ordered Defendant Willimm H, Eckley, Assistant Clerk of Court to
not file cexrtain papers, motions and affidavits and the power of
Attorney Executed by 2Anderseon to Joyce in the file at all and to
deliver them to himself, Leord. Defendant Lord was plaging these
gaﬁera in his personal file which he kept on the case and which
never has been made accessadble to Anderson, Joyce or Plaintiff,
That certain of the papers, including the power of Atterney in
sriting to Joyce did not show up as havirng been filed on the Clerk's
Docket record kept by Ecklesy, notikithstanding the fact that Alfred
M. Joyce was and is admitted to practice in the United States
District Courts since 1926, his anme and rights never having been
removed or stricken fxom the Roll. Upon information and belief
Plaintiff is satisfied that Lord and Eckiley ngtered into & coanspiracy
not to record and file said Power of Attorney which was joined ianto
ané ratified later by Defendant Foley. That Joyce's nare was removed
and stricken from the Roll of Attorneys in Minnesota by the Minnesota
Supreme Court in a proceeding which was unconstitutional in all
respects all to the knowledge of Defendant Lord and posgssibly Poley.
At one of the hearings Lord Ordered that Joyce Could not be in
the Courtrocm or the Court House to aid and assist Anderson and
Plaintiff, as a result had teo esingelhandedly defend Defendant Carl
R. Anderson against 23 counts of mail fraud and Securities Fraud
Charges in a trial that lasted a wmonth.
ViI.

That the Pefendants and sach of them and others acting in
consort with them actively entered into a conspiracy in violation
of the express terms of the Constitution of the United States and
Title 28, Section 1343 and Title 42 Sections 1981 thru Sections 1988
USCA to deprive Plaintiff of his Contractual relationship with
hizs client Carl R. Anderxson and his asscoclated and friends. That
Defendants deprived plaintiff of his freedom of association, freedom
of intimidation and frecdom of free access to the Courts of the

United States without pppression.




That the Deferdants and each of them and others acting in
concert with thom entered into a conspiracy to intimidate and oppiess
Defendant Carl R. Anderson and deprive him of his day in Court
with aid, assistance and counsel of his cho
before an unprejudiced tribunal/ That Plaintiff was directly damaged

by the intimidation and oppression by Defendants and each of them.

That the Defendants and each of them actively participated in the

conmission of the several unlawful zots or procurred, commandad,
directed, advised, encouraged, asided or abbetted its commission or
ratified it after Lt was done.
PIRST CAUSE OF ACTION
X.
Plaintiff re-alleges all the foregoing the same as if hereafter

set ocut in full,
Iz,

That on October 1,1968 Plaintiff went to the United tates
Court House in the City of Minneapolis, Minnesota for the purppse
of checking the Carl R, Anderson File to see if it was in ordex,
That while Plaintiff was in the Clerk's office after coming from
Judge Lord's office, and while Plaintiff was trying teo ascertain
there whereabouts of miesing affidavits from the file and the Power
of Attorney and the missing Docket entries in the Docket kept in
the Clerks Office and after Clerk Eckley stated that he was proceeding
under Orders from Judge Loxd, Goerge R, Ramier, Attorney for the
Practice of Law Cormistee of the iinnesota State Bar Associaticn
appeared in the Clerk's Office, invited me out of the Clexk's office
and into the hallway, informed me, Plaintiff that he was there on
behalf of tha Bar Association anéd then and there unlawfully intinidated
and threatened Plaintiff., That Ranler followed Plaintiff to the deoor
of the U.S.Attorney's Office and waited there while Plaintiff finished
his business with the Gov. Accountant and then followed Plaintiff into
the basement where client Carl R. Anderson was having coffee. That
pefendant Ramier, while acting as Attorney and Agent for the Defendant

Minnesota State Bay Association thon andf therxe continueé to threaten




Plaintiff and his client Carl R. Andersor and voluntesred unsolicited
advice to Defandant Anderson and threatened him by saying that* in
these Policical Pights it is better to "Cop" a plea of Guilty than
go to Jail for 15 years to a Federal Panitentiary. Ramier further
warged Plaintiff that any thing Plaintiff might say could be used
against him although the only purpose of Plaintiff's going to the’
Court Fouse that morxrning was to see that the Court's fils and the
Clerk's Docket entries were in order and complete, That said action
part and parcel of a

was but a/long train of abuse, oppression and throats used against
Plaintiff in an attempt to intimidate and deprive Plaintiff and
Defendant Carl R, Anderson of his rights sacurred by the Conatitution
of the United States to Plaintiff's damage, general, special and
punative in the sum of $256,000.00.

That in aggravation ¢f said unlawful actz Defendants and sach

of them are engaged in an unlawful, treasonable conspiracy to overthrow

Article I, Sections 9 and 10 of the Constitution of the United

States and Amendenents 1, 5 and l4th thereof.
That the foregoing intimidation, oppression and harrasement
is directed specifically at Plaintiff because Plaintiff is attempting
to suppoxt the Constitution of the United States in keeping with his
oath and duty as an ordinary citiszen,
" BECOND CAUSE OF ACTION
I.
Plaintiff re~alleges all the foregoing with the same full
force and effect as though hexeafter set out in full.
I,
That on Octobeyr 2,1968 dDefendant Lord called Plaintiff into
bis chambers and in the presence of a Court Reporter and several
others including the U.S.Marshalls personell along with Defendant
Partick Foley further threatensd, intimidated and harrassed Defendant
Carl R. Anderson and Plaintiff stating that the Minnesota State
Bar association already had disbarment proceedings under way against
Plaintiff, that the case was Ordered continued over the term and

that Pefendant Carl R. Anderson would have to get a different Lawyer




as Plaintiff would not have a license to practice Law when the

case would come up again., That the harrasement and intimidation

by Lord and Foley continued at least for 30 minuets on October 2,

1968 resulting in a denial to Defendant Carl R. Anderson's right

to a speedy trial and loss of time, work and material to Plaintiff.
That as a direct result of Plaintiff's loss of time, material

and labor and deprivation of rights securred by the Constitution

of the United States at the hands of the Defendants and each of them

and because of the wilfull, maliciocus acts of the Defendants and each

of them and others acting in consort with them Plaintiff is entitled

to damages against the Defendants and each of them in the sum of
$250,000,00, general, special and punative,
THIRD CAUSE OF ACTION
I.

Plaintiff re-alleges the foregoing with the same full force

and effect as though herein set out in full,
IX.

That Trial of the action of U,8. vs, Carl R, Anderson began
on August 22,1969. The Jury was empanneled and sworn and the U.S.
called its furst witness. On cross examination of the first witness
who was a banker I inqguired of him if he had any gold and silver
coin in his vaults at the Marquette National Bank in keeping with
Article 1 Section 10 off the Constitution of the United States, orx
questions to that effect, whereupon Plaintiff was immediately falsely
imprisoned in the Hennepin County Jail without being informed of
the nature and cause of the accusation and without bail in complete
violation of the Constitution of the United States. That the false
imprisonment continued until April 23,1969 when Plaintiff was led
down the street handcuffed to other prisioners and delivered into
Judge Lord's Courtroom where Plaintiff was Ordered by Judge Lord to
resume the defense of Defendant Carl R. Anderson although Plaintiff
did not even have the benefit of obtaining his files on the case
that Plaintiff had prepared for Defendant Anderson.n All of the
time Alfred M. Joyce was ordered to stay out of the Court house and

not from within the Court house aid and assist Plaintiff or Anderson.




That the intimication and harrasement continued thruought the
trial,
That as a direct and proximate result of the unlawful acté
of Defendant Lord in ecnspiracy with the othar Defendants and others
Plaintif? is entitled to damages, general, special and punative in
the sum of $250,0008.00.
FOURTH CAUSE OF ACTION
X
. Plaintiff ze-zlleges all of the foregoing with the same full‘
force and effect as though herein set out im full.
XX,
That thereafter and on or about April 23,1969 Defandant George
R, Ramier sent Plaintiff apncther latter that an ethics committe
hearing would be held by the ethics cumnittee of the Minnesota State
BAr Association on April 26,1969 which waz only set far the purposes
of further harrassment and intimidation of Plaintiff in his attempt
to defend the 1life, liberty and property of Carl R. Arnderson.
That by reason thareof plninti{f has been danmaged and is entitled

to damegas, general, special and punative in the sum of $250,000.00

against the Defendants and each of them.

FIFTH CAUSE OF ACTION
b A
Pladdtiff ze-alleges all of the feregeing the same as though

herein set cut in full,
IX.

In his continuing connivery with the Defendants and each of

on September 2,1969
thenm and with others Defendant Lord entered an COrder/without Notice,
basis, foundation and unjustified for any purpose in a so called actien
of Tha United States of Anerica v, Jerome Daly Yo, 4~69 Cr. 35
disnissing a criminal contempt charge against Plaintiff that never
existed at any time for any purpose for the express purpcse of attempting
to give the Minnesota f£tate Bar Association some sembelance £or a
disbarment proceeding in an attempt to injure Plaintiff's reputation.

That meetings are presently being held to promote this despicable




project by Defendants and others actively engaged in conspiracy to
overthrow the Constituition of the United States of America.

That Plaintiff is damaged by this intimidation to his persen,
property and charachter and i{s entitled to damages againat the
Defendants and each of them, general, special and punative in the
sux of $250,000.00,

WHERSFORS Plaintiff demands Judgment: -against the Defendants
and each of them and as for punative general and special damages
in the sum of $250,000.00 and costs,

Plaintiff further demands declaratory Judgment that Yo Thing
but gold and silver Coin shall be & gatisfaction of thedudgnent
entered herein and that No Thing other than gold and silver Coin
shall be tendered to Plaintiff,

=
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“Jerome. Daly 7
Attorney for Himself
28 fast Mirnesota Street
Savage,Minnesota

September 4,1969

... PLATNTIFP DEMANDS A JURY TRIAL BY 12 JURORS




IN THE UNITED STATES DISTRICT COURT FOR TilE MIDDLE
M e

DISTRICT OF ALABAMA, NORTHERN DIVISION Rl “';

e -;. NArf sem )
A’Jt f {II\}L
q_nﬁc.nppsox.cnuux
By oot | :

U
CR. NO. 12,252 . Derdly Ciek

-

UNITED STATES OF AMERICA,

Plaintiff,

VS.

CHARLES ROBERT MUNCASTER,

e R A A S A

Defendant.

Charles Robert Muncaster was indicted by a grand jury that reported .
to this Court September 12, 1969, for violating certain provisions of the
¢riminal code of the United States relating to the wilful and knowing failure
and refusal to register or to submit to registration as required by the Military
Selective Service Act of 1967. The defendant appeared for arraignment upon
these charges in open court on October 6, 1969. Upon this occasion, as the file
in this case reflects through a transcription of the proceedings, this Court
denied the father of the defendant the right to represent this dofgnda;t upon
the trial of this case., The basis for this denial was and is-thac the defendant's
father 1s not an attorney. Upon this arraignment proceeding, this defendant was
specifically advised that if he did not have the funds to employ.and pay counsel!
to represent him in this case this Court would, if he requested it, appoint a
competent attorney to represent him without cost, Upon this offer, this Court
was advised by the defendant that he and/or hfa father would employ counsel of his
own choosing. The matter proceeded to arraignment and the defendant pleaded
not guilty, The case was set for trial for the jury term commencing November
17, 1969,

On November 8, 1969, Jerome Daly of Savage, Minnesota, filed with

the Clexk of this Court a power of attorney and an appearance to act as counsel

for the defendant in this case. The Clerk of this Court by letter dated November

10, 1969, advised Jerome Daly that prior to the time ho could appecar and act

as counsel for the defendant in this case it would be necessary that he file

with the office of the Clerk of this Court a certificate avidencing his admission
to practice in the United States courts of Minnecsota and evidencing that ho was

a meaber of fho Bar in good ncanding in the Minnesota fedoral courts. On November

12, 1969, this Court was advised by the Clerk of tha Suprema Court of Minnesota
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that Jerome Daly's privilege to practice law in the courts of the State of

Minnecsota was suspended by formal opinion and order of the Supreme Court of

Minnesota filed September 5, 1969, and that this suspension was effective

October 1, 1969. On November 14, 1969, this Court was advised by a copy of a

formal order entered by the United States District Court for the Disé;ict of

Miﬂncéota that Jerome M. Daly was, effective October 1, 1969, suspended from

further practice in the United States District Court for :hg District Court

of Minnesota. ‘ .
Upon consideration of the foregoing, it is the ORDER, JUDGMﬁNT

and DECREE of this Court that the said Jerome Daly be and he is hereby denied

leave to appecar as counsel for Charles Robert Muncaster or for any other defendant,

or in any other proceeding in this court until the orders suspending his right
and privilege to practice law as entered by the Supreme Court of Minnesota

and the United States District Court for the District of Minnesota have been
set aside.

Done, this the 1l7th day of November, 1969.

e
UNITED STATES DISTRICT JUDGE




\ 2
‘v\:E-C E \Kf -:"‘ L/

NOV 1 0 1969

A A, IN THS UNTED STATES LISTRICT COURRT
“ ek FOR THZ MIDDLE DISTRICT OF ALADAMA
J. . DISTRICT COURT _ NORTHERN DIVISIO)

\DDLE DIST, OF ALA.

~GUTGOMERY, A
R4 )
‘UNLTED STATES OF AMERICA, , Plaintif?f, Cr. No. 12,252 N

MOTIOQN AND NOTICE OF MOTION

_ CHARLES ROEGRT MUNCASTER,  Defendant.

TO: IRA DE MENT, ATTORNEY FOR PLAINTIFF
Sir: .[
You will please take Notice that on November 20,1969 at 9:00 A.M.
or As soon thore after as Defendant can be heard or at a later time
sot by the Court, Dofendant will move tho Court to dismiss and quash
tho Indictment horein upon the following grounds; afier the following
relief is granted:

1. Defendant hereby moves the Court to vacate the plea of Defendant

heretofore entered upon the grounds that Dofendant was not rop:;esenwd
by Counsel pursuant to Amoncirnant 6, US Constitution.

2. Defendant then moves to dismiss the Indictment herein upon the
following grounds;

a. That the Indictment does not charge a public offense.

b. That tho Defondant is indicted under an Ex Post Facto Law in
that the so called Military Selective Service Act was passed June 30, 1967
and Defondant is charged with having committed a purported offonse from
January 17,1967 through January 22,1967. |

¢. That for the same roason and others contained in"b" above the
said Military Scloective Sorvice Act constituies a bill of attaindor and
a bill of pains and penalties in violation of the Constitution of the

Unitod States.
% LA . 2 Service Admitted this November 18,1969
f ).y H N it . / .; Z
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d. That the Indictment does not state a public offensa.
¢. That thoe Indictment is not definmlfio and certain in that it does
not spacifically set out tho United States Statute that is claimed to
be violated nor is Defendant informed of the nature and cause of the
agcusation. ;
f. That the so called Military Solective Sexrvice Act of 1967 4s un
constituticnal and void in that it provides no Notice to the minor chilé.
» 4t acts upon; it is in vioclation of the due process of law clause of the &
5th amendment and the slavory provisions of the 13th amenduent.That it is
in violation of ¢ he Declaration of Independence and the entire letter and
dpirit of the Constitulion of the United Statres of Auerica.
g« That the Hilitary Selootive Service Act dooes not provide for Notice
to prospective draftees and the Indictmont does 'not allege that Dofcndant
recelved any Noticoe to register for any Draft or Notice that Defendant's
life, liberty and property were going to be condenned without'just.

compensation or at all.

h. That the Military Selective Servico Act is 4n no rospectss sufficiently

defininite and certain nor doos it set up any ascertainable standards

so that any clticen may know what to do or what not to do all in violation
of Due Process of Law. See 21 Anm Jur 2d Criminal Law See, 16 and 17.

4. That the Rules ;and Remﬂatio?:s and Orders promulgated and put out

by tho Prosident of tho United Statos and his agonts and servants and

tho Director of Seloctive Service constiltitos an unlawful delegation

of Legislative Power to the Executive Branch of the Govermment of t he
Uidted States to make up and set out the conditions for Crinimat Statutes
and the Violations thoreof and constitutis a doprivation of life,

liborty and property without due process of Law. Sco 16 An Jur 2d on
Constithtional Law Sections 542 to 58k,




je That the Orders and Rules and Regulations of tho Exccutlve and his
agents and dolegatos are wnconstitutional and void wpon the grounds that
the constiibte a suspension of tho operation of statutes and the Constitution
of The United States and an amendnent or supplylng of a legislative

void or defect in the operation Qf Statutes at the whim of the E:a'acutd.va
all of which is uncoz:s‘citutionall and void. {

k. That the Indictment doas not even set forth any of the so called
Executive Orders or Orders of the Director of Sclective Service which

are claimed to bo violated so that Defondant 4s not informed of the nature
and cause of the accusation and it is not possible to prepare a Dofense

to the Indictmont. -

1. That the Military Sclective Service Act is unconstitutional and volid

as constiluting the infliction of punishment, inveluntary servituds,
peonage and slavery upon Dofendant without due process of Law in a € ime of

Peacd and by subversives at that.

. That the Indictment does not alloge that Defendanat was ever Ntoified of

any Duty to Register in 2 COnsti-Zﬁtiorial Mannor or At all.

n. That the Indictment does not allege that Defendant was able to register
or that he was not prevented from registering by gircumstances beyond

his control.

o. That the Military Sclective Service Act and the Executive Orders, Rules
and Regulations promulgated thore undor and issucd thereundsr constituie
constitute a most vicious form of oppression(not even stoopod to by King
George tho IIT against his owm people or the peoplo of the Colenies of
the Umited States tratiorsously knowm as Loyalists at the time), to
perpetuate the unconstiZitienal Federal Reserve and National Banking
System which has ostablished a a Dictatorship in the United Statos for
the purpose of monopolizing the Nation's Monoy, Crodit and Currency

and the Armed Forces to enforce unconstitutdion2l oppression upon




the people of the Unitod States.

Dofendant furthor moves the Court to vacate its Order dated Noveubor
17,1969 adjudging and Decreeing that Jerome Daly is denied leave to appear
as Counsel for Defendant in this Case as being unconstitutional and void
and completoly contrary to Due Process of Law in all respects. Upon the
further grounds that the Judge in the Case is my advorsary, accepts his
a;alary in unconstitutional monsy and is subsorviant to people out to
do-stroy the Constitution of the United States and is therefore my adversary?
4n the Case and has no right to dotermine or limit ny CGod glven right
to fircedon of assoblation and freodom or right to peaceable asscmble
and petition the Gov. for a redress of grievances and freedem of right
to ;hoice of Counsel

Defondant further Moves the Court to Order the Clerk of this Courd
to File all papers herein and to record all papers and letters sent heroin
on the Clerk's Dockel entries Sheel 4n his Offico at once for the securlty
of Defendant's rights upon € ho groundsa <that the Clerk is not filing
these papers but on the Contrary the Clerkis Docket shows that thore is

a 1~Iaiver of Counsel filed which is not and nevor has been tho case so far.

Defendant further moves that the Court enter an Order and allow

Jerome Daly, Lawyer of 28 Eastf /I.mno sota Street Savage,ianesoia to appear
-+

and defend 1t this Case for Béfendmt and tha.t the Court continme all
__ these Motions for the purpose of allowing M. Doly time to appear, argue
and present Law in support thereof. | |

This Motion is based upon the Affidavit of Jerome Daly dated Nov.
1&,;969 and previously filed herein, upen the Power of Attorney I have
previously Eaused to be filod appointing Jerome Daly as my Attornsy, upon
Mr. Daly's publication "The Daly Ezgle" of Feb. 7,1960 filed herein snd
upon the d&cision of U.S. Tarlowsid of 7/22/69 attached horeto and upon

all the letters forwarded to tlie U.SJAttorney to Judge Johnson and to




the Clerk of the Court and upon all the files, records and proceedings

- harein., including my affidavit and the affidavits of my Fathor and Mother

and Jerome Daly of Nov. 15,1959 attached hereto.

November 19,1949
1138 South Perry Strost ﬂ (e S 4,;/ A(,(‘,:g’zi/

Meatgomery, Alabama Chiarlos Robert lMunecas
1153 South Perry Etroot
Hontgomery, Alabama

(//, ,://7»7’/'1:/3”7/

Jerome Daly

Attornsy for Defondant
28 Bast Minnesota Strect
Savage,Minnesota




IN TIE UNITED STATES DISTRICT COURT
FOR THD MIDDLE TISTRICT OF ALABAMA
NORTIERN DIVISION

UNITED STATES OF AMERICA, Plaintiff,
AFFIDAVIT OF;
CHARIES ROBGRT NUNCASTER,
ROBERT MUNCASTER,
ESTHER MUNCASTER, AND .
JEROME DALY -
CHARLES ROBERT XUMCASTER, Dofondant. ,

STATE OF ALABAMA
COUNTY OF }-IOI'E'I.‘G{}I-EEE'{ISS
Jorome Daly, being ﬁrs’q—"’.duly sworn doposes and states that he is
employed Counsel for Defendan? horein, having been pald a retainer foo by
Defendant's Father to pro“coct. Dofendant in all of his Constitutional Rights.
That attached hereto is a Declaration of World Citizenship signod and
subseribod to by Oscar R. Knutson, Chief Justice of the Supreme Court of
Minnesota and Harold Levander, Governor of Mimnescta., It was Knutson who
fronted up the assault upon Jercme Daly's License to Practice Law in the
Minnesota Supreme Court when it was illegally suspended. That I have
practiced Law in Minnesota for 16 years, nodl befors a bitterly antagonistic
Court staffed by subversives and fronted up by Knutson who has openly come
ocut for the cemplete abolition of the Jury Systom in the Unlled States and
who has denounced the Constitution of ths United States and the Government
based thereupon and who has pledged his alleglances to thoe foreign United Nations
Govermment which 4s out to destroy our Government and enslave us, but inspite
of this Court, and I have steadfastly supperted the Constitution in keeping |
with my Oath. That the Federal Courts in Mimnssota are fronted up by Judges .
Lord and Devitt who think nothing about flouting the Law and who have no

ﬁ “ita/ncy to act as accessories after the fact in covering up infommation’
/
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"~ about political assassinations.

It 4s characters like those (Knutson, Lord and Devitt) that this Courd
and 4its personnel urge that I obtain a “Certificate of Godd Standing" frou,
when, thoy aro totally incompetant o issus a MCortificate of Good Standing?
to any one this side of Hell. That I doubt very much whothor any'of those
Judges ever qualified when they recited their Oath of 0ffice. They did not
conform to their Oath nor attompt to, oither before or after taking up 'ij.hci.r
positions of gain, when they qualified themselves by beginning with a Perjuxy.
No rights can be acquired by fraud. Dofendant herein could nol possibly
obtain protection under the Censtitution of the United States by any ono who

is in good standing with these subversives.

That furthermore I accompanied Dofendant's Father and Mother into the

Clerkt's Office on November 18, 1969, to inspect the File in this action. Clexik
Gutherie sheed us the File which contained the papers filed so far but would
not show us the file or Clerk's Docket Sheet contoining a recording of the
papoers filed. Head Clerk Dobson finally showed it to us and it indicated

that “thore was filed a "waiver of right to Counsel® which is false as nene

was ever filed. Thers was nothing indicated that any othor papers or letters

T had forwarded to the Clerk!s Office wero Docketed including the Power of
;"Lttarr.ejr. notwithstanding my warning and aduonition to the Clerk of Novembor 13,
1969, to keep his Docket in Order. OGuthoriel!s attifude, manmer and demecnor
was very bad, he was very nervous and cranky, typlcal of other Clerl;s I have
caught with incorrect Dockets and entries which wore the product of misfeasance,
nenfeasance and skullduggery in atlempting to defeal individual Constitutional
guarantees afforded Defondants subjected to the Oppression of the Court!s in
their attempted enforcement of the Administrative Dictatorship now boirg

heaped wpon our People by subversive agents of the Government of the United

State and the International Bankers.




This.1s by no moans an isolated instance of this type of activity on
tho part of Clerks of Court that I havo seen. Whon tho Case goes Lo an
Appollate Court the Clerk!s Docket would show that .Counsel had been wedved
and tha Power of Attornoy form and othor substantiating papers of course
would be conveniently lost and not aveilable to an Appellato Court. 'Trom
my expericnce sowmo of these Clerk's will stoop to anything including rigging
a Jury boforchand for a particular Defendant they and the Dominant Pers;nﬂity
in and about our Govermment wants to got out of the way. : P e SR

‘Robert Munecaster, being first duly sworn depeses and states that he is
Father of Charles R. Muncaster and lives at 1158 Scuth Perry Streot, lMontgomery,
Alabama, with his wife and family and that the Defondant herein is a minor and
lives at home, .

Taat I 2ccompanied Mr. Daly to the Clork's Office and the facts related
1ith roforence to the activity of Clork Guiherie is true. The Clork's Docket
Statement did not reflect a true statement of the papers filed, recorded and
to be Docketed in the Glalrlc's Office. . I was stumod and cculd not believe ¢ ¢
1y ©YeS when tho Clerk's Docket reflected that Dofendant hevoin wmived a

« Lawyor or his- right to Counsel and that it did not reflect that Defendant had
appointed Mr. Daly to defend him.

I was torrified when I was confronted with the fact that tho Judieclal
Power of the Urdited States Goveryment was being used to forbid my Attornoy
and ny Son's Attorney Mr. Daly from finding out things that wore necessary
for my Son's lawful dofenso.

Charged with the natural rights and obligations to lock out for the

best interest of my minor Son, Defendant herein, I have absolutely concludad

that Mr. Daly is my sole cholce for Counsel for the Dofense of my Son,

Dofondant heyein. I heve forbldden my son to retain, confer or cooporate

with any other Attorney or Counsel in this Case. With Mr. Daly defonding my

Son I have confidencs that his liberties will bs protectod with the whole power
13




48 the Unitsd States againot hime I do ot have ary falih in any cno that
Judge Johmson would appoind or ougpost and T weuld have o foevor tovard any
Judpe Johnson would not wante. avd publically actnsed hia of violaticas

WATS
tha U.be Constitutlon in 1o past. X do nob trast Judps Jehmson for ony
ourpcso whers the Wverty of oy Soa 4s ab stuke, y
Tathor Muncaster, Dofendunt'c wother, balug sworn stabos thal she 2
acqusintod with ths clrousstancsy and facts sab out sbove with refersncs
wthoriets sctivity on Hovesbex 1B, 1969. That the fovcgcing stalwzodd
L9 true with rofercnes Lo Cullisries
Gutherie 1s nol a good and falthful and kiand publie sorvant
I aa concornod.

Charles Behord Munsastor, bolng first duly sworn depossy that ho is

Lafandend horoln; a ainor and rosides wlih his Fathayr at 11."8 South Poryy

I az sequainted with tho fore iavid ant mpon information and
L
beliof T believs the facls thorels sl
T & poing to adhore to Uie ordars and dirgctlons of ny Father, Roberd

1) -9

Kureaster, and I aa not golng Lo accept, canlor o cogparale with any Larror
Ly ¢of Savaygo, Mimuosols. X domes $u hix end an

wild protect sy rigntes I have no ewifidence in any

udzge Johnsen would appodnt.
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A Joir:! Resolution of the Hennepin County Board of Comm:'ssfantu,
Mayor and City Council of Minneapolis

-

F
1
i

WHEREZAS, in recagnition of the greatly increased interdependence of the

world in this nuclear age, and

WHEREZRS, realizing that the common interests of man can only be met through

- P P .

A —— b A ., A .. R . et g
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world cocperation, and

WHEREZRS, secking to free mankind from the curse of war and fo harness all

available sources of energy and knowledge to the service of men’s necds, and

WHEREZAS, aware that we can best serve our c:t;,;s.mty, state and nation when

we also think and act as World citizens,

NOW, GHEREFORE BE IT RESOLVED, that we, the Mayor,
City Council of Minneepolis, and Hennepin County Board of Commissioners

recognize the sovereign right of our citizens to declare that their citizenship vesponsi-

Bilities extend beyond our city and nation. We hereby join with other concerned people

of the world in a declaration that we share in this world responsibility and that our

/
cilizens are in this sense citizens of the world. We pledge our efforts as world citizens

to the establishment of permancnt peace based on just world lan, and to the use of world

resources in the service of man and not for his destruction.

BE I FUROHER RESOLVED, that as a symbol of our obligations
as world citizens we request the Municipal Building Commission to proudly display the

United Nations flog on suitable occasions al the main entrance to the City Hall and
the main enlrance to the new counly building.

Ohe guestion nas on the adoplion of the resolution and it nas unanimously passed
on March 5,1968.

7 ;/
DGR O, g L

Chairman, @?Co Mayor, Minncapolis Lresident,
Board of Commissioners ' Ci'fy Council

We, the undenigned, commend the Hennepin County Board of Commisioners,
the Mayor and City Council of Minneapaliv, for the abave splendid World
Citirenship Resolution. This is the first American community that we know of
to take such action, We hope that many other cities and counties will follow this
example which ls & valuable step in building a world community and world peace.
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No. Sp. Supreme Court Per Curiam

In Re Jerome Daly

No. 42174

STATE OF MINNESOTA
ss
COUNTY OF RAMSEY

Jerome Daly, being first duly sworn deposes and states as follows:

1. That I am appearing specially and not generally herein

and reserve my objections o the jurisdiction of this Court over
the subject matter herein and over my person because of a total
failure of due process of Law, procedural and substantive.

2. That because I have already conducted an investigation,
have been retained, and was involved as Attorney for clients in
the following litigation:

State of Minnesota vs. James H. Stafford Henn Co. Municipal

State of Minnesota vs. Wayne A..en Krul, Henn Co. Junevile

State of Minnesota vs. Richard Soderberg, Henn Co. Municipal

State of Minn. vs. Louis Evans, Dakota County Criminal

Charter Investment Co. Vs. Village of Burnsville, Dak. Co.

Marti Irmen vs. Thunderbird Motel and R. Wallace, Dak. Co.

Herbert Hauer vs. Cargill Inc. and Travelers Ins Co. Ind Comm.

State vs. Robert Leo Mahoney, Hastings Municipal Court

Carolyn A. Nelson vs. City of Bloomington, et al, Henn Co.649437
Calvert vs. Calvert, Dak. Co.

Donald Poupard vs. Robert Nagele Sr. and Robert Nagele Jr.

and Lord Fletcher's ' :

Robert O. Naegele Jr., vs. wrxdxRizkgkgx Donald Poupard. Hen Co.

Carl Lidberg vs. A & H Machinery et al, Henn Co. 637151

USA vs. Wilbur Milton, et al and Carl Lidberg,

Rose M. Green vs. Kenneth Hageback, et al, Henn Co0.647064

Oscar Husby vs. Carl R. Anderson, A & J. Builders et al, Dak.Co.65865
A & J. Builders vs. Oliver Harms, Dak. Co. and Supreme Court of Minn.

That to avoid unnecessary expense to clients and to avoid any
further delay and at the request of my clients I appear to and before
the Court and petition the Court to make exception to the suspension
Order of September 5,1969 and that I be granted permission to
appear for my clients in the above entitled actions.

Subscribed and sworn to before '(5122%@2726 /¢£;Z4i:
me this 13th day of October,1969 Jgyome DAly =




ORDER

Upon the foregoing petition and upon application of
Jerome Dalym
IT IS HEREBY ORDERED, That Jerome Daly be, and hereby is
authorized to appear and represent his clients as their Attorney at

Law in the above refered to litigation now pending.

BY THE COURT

7
JUSTICE

Dated Dctober : 42 { ,1969




LGl < e 42174
ZM//%
;szizfl UHITED STATES DISTRICT COUDRT

DISTRICT OF MINMESOTA
THIRD DIVISION

United States of America and )
‘Raymond H. Ehlers, Revenue
Agent, Internal Revenue Service, )
Petitioners,) No. 3-66-349 Civ.
vs. )

Jerome Daly, )

Raapandent.).

Honorable Patrick J. Foley, United Statea Attorney,

By Stanley H., Green and Steven Z, Lange, Federal
Building, 110 So. 4th Street, Minneapolis, Minnesota,
attorneys for petitioners; Jerome Daly, 28 E. Minnesota
Street, Savage, Minnesota, attorney pro sa.

ORDER OF COUTEMPT

Upon the affidavit of petitioner Raymond H. Ehlers, with
timely notice thereof to Jerome Daly; the hearing therecn on
March 27, 1967; =nd upon the record of the case, the Court makes

the following Findings of Fact and Conclusions of Laws

PINDINGE OF FACT

l. On Apxil 16, 1966, Jerome Daly filed with the District
Director of Internal Revenue, St. Paul, Minnesota, a Form 1040,
idisclosing his name, address and signature but none of tha other
information required by such form. Attached to such form was a

memorandum in which he stated his cbiections to completing the

return. A copy of such form and attached memorandum is a part
>f the record in this case. A comparable document was filed with

the Btate of Minnesota as his state incoms tax return for the

1

|

I
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yeaxr 1965. A copy of such document is a part of the record in
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2. Raymond H. Ehlers is a Revenue Agent for the Internal
Revenue Service attached to the Audit Division of the District
Director of Internal Revenue, St. Paul, Minnesota. His post of
duty is Minneapolis, Minnesota,

3. In the course of his duties as a Revenue Agent for
the Internal Revenue Service, he was assigned the task of perform-
ing an investigation to determine the correct income tax liability
of the respondent Jerome Daly for the year 1965. Respondent Jerome
Daly is a resident of Rosemount, Minnesota, and has cffices at
28 East Minnesota Street, Savage, Minnesota.

4. On July 21, 1966, in the course of such investigation,
Revenue Agent Ehlers iﬂsge& and served Jerome Daly with a summons

pursuant to the provisions of Secs. 7602 and 7603 of the Internal

Revenue Code of 1954, The summons is a part of the record in the
case,

5; The summons directed Jerome Daly to appear before
Revenue Agent Ehlers on August 10, 1966, at W-108l1 First National
Bank Building, St. Paul, Minnesota, and to produce certain docu-
ments specified therein relating to his income tax liahiliﬁy fox
1965 and, in addition, to testify with respect therete. At the
request of Mr. Daly, the time for the return of summons was

postponed until September 28, 1966. On September 28, 1966,

Mr, Daly again requested a delay until September 30, 1966.

6. On September 30, 1966, Mr. Daly appeared before
Revenue Agent Ehlers at W-l081 First National Bank Building, St.
Paul, Minnescta, At such time he refused to bhe sworn and to give
testimony with respect to his income tax liability for 1965 and
he refused to produce the documents required to be produced by
the suuamons, Moreover, he refused to state whether he had

brought such decuments with hinm,




7. Pursuant to a petition filed by the petitioners to
enforce such swummons and upon hearing thereof, this Court entered
an order enforcing the summons requiring the testimony of Jerome

Daly and the production of the documents called for by the summons,

g8, At the time specified in the order, Jerome Daly did
appear before Revenue Agent Ehlers at the designated place and
submitted a notice of special appearance objecting to his juris-
diction and to the jurisdiction of this Court. Reserving such
objections, Jerome Daly then took the oath pursuant to the

provisicns of See. 7602 of Title 26, U.S.C.

’ 9. Except to state his name, address, occupation, marital

1status. Social Security number and age, Jerome Daly refused to
Lomply with said order of Court by refusing to answer every question.
but to him. The testimony of Jerome pDaly upon his examination by
RevenueiAgent Ehlers was recorded by an official United States

court reporter and is a part of the record in this case.

10. Jerome Daly also refused to comply with the order
enforcing the sumvons by refusing to produce for examination the
records specified in the summons.

11. The documents specified in the summons and the testi-
nony of Jerome Daly are essential to a determination of his correct
income tax liability for 1965.

CONCLUSIONS OF ILAW

1. By refusing to answer the questions propounded to him
by Revenue Agent Ehlers and by refusing to produce for examination
the recoxds required by the administrative summons served upon him,
rerome Daly has refused to comply with the order of this Court
sntered December 29, 1966.

IT IS HEREBY ORDERED, adjudged and decreed that the re-

fpondent Jerome Daly is in contempt of court,
|




3T IS FURTHER ORDERED that the United States Marshal shall

'[rrest and confine Jercie Daly until such time as he complies with
[™

he order of this Court entered December 29, 1866, by testifying
and producing for examination the records called for by the summons.
IT IS FURTHER ORDERED that a copy of this order be immedi-
atciy served by the United States Marshal upon the respondent Jerome
Daly.

IT IS FURTHER ORDERED that execution of that portion of
this order directing the arrest and confinement of Jexome Daly
iz stayed for ten (10) daye following service of a copy of this
ordex upcon Jercome Daly,

IT IS FURTHER ORDERED that a stay of exccution of this
brder upon appeal may be obtained by a £iling of a notice of
appeal and thgt the personal cognizance and integrity of Jercme
Daly shall constitute a sufficlent supersedeas bond or stand in
lieu thereof.

Dated this 3rd day of May, 19567.

United States District Judge




Let the within Mandate be filed and recorded
and judgment entered accordingly. )

MILES W. LORD

Judge, U,.S.District Court
Dated May 7, 1968 MANDATE

UNITED STATES OF AMERICA, ss:

THE PRESIDENT OF THE UNITED STATES OF AMERICA,

To THE HONORABLE THE JUDGES OF THE UNITED STATES
DisTRICT COURT FOR THE

DISTRICT OF Minnesota.

WHEREAS, lately in the United States District Court for the

District of Minnesota , before you, or some of you
in a cause between United States of America and Raymond H. Ehlers,
Revenue Agent, Internal Revenue Service, Petitioners, and Jerome Daly,
Respondent, Civil No. 3-66-349, Third Division, wherein Order of the
District Court adjudging respondent in contempt of Court, etec., was
entered on the 3rd day of May, A. D, 1967, which Order is set out in
the record from the District Court, and is incorporated herein by

Reference thereto,

as by the inspection of the record  of the said District Court,
which was brought into the United States Court of Appeals for the Eighth Circuit by virtue of an appeal

AND WHEREAS, at the September - - term, in the year of our Lord one
thousand nine hundred and sixty-seven - - , the said cause came on to be heard before the
said United States Court of Appeals, on the record from the United States District
Court for the District of Minnesota, and was argued by counsel.

On Consideration Whereof, It is now here Ordered and Ad ju ged by
this Court that the judgment of the said District Court, in this cause,
be, and the same is hereby, vacated.

And it is further Ordered by this Court that this cause be, ang it is

hereby, remanded to the District Court for a plenary hearing.

-

Filed May 9, 1968 | bl W, LG
FRANK A, MASSEY, Clerk, P rgrantrmne 2 YY) e

%y Leona B. Stoddard, Deputy. 42174 ( /i,’/é;{//
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
THIRD DIVISION
No. 3-66 Civil 349
1

UNITED STATES OF AMERICA,
and RAYMOND H. EHLERS, Revenue
Agent, Internal Revenue Service,

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER FOR JUDGMENT

Plaintiff,

e S M N il Nt Vi Nl Nt

Defendant.
—

The Qbove matter came on for hearing before the Court pursuant to

a remand of the United States Court of Appeals for the Eighth Cirecuit,
Case No. 18,906, for a determination of whether Jerome Daly's objections
to questions propounded to him by Raymond Ehlers, Revenue Agent, Internal
Revenue Service, pursuant to his subpoena, were proper.

Jerome Daly, attorney-at-law, Savage, Minnesota, appeared personally
and on his own behalf and Assistant United States Attorney J. Earl Cudd
appeared in behalf of the plaintiff, United States of America and
Raymond H. Ehlers, Revenue Agent, Internal Revenue Service.

FINDINGS OF FACT

I.

On July 21, 1966, Revenue Agent Ehlers issued and served on Jerome
Daly a summons pursuant to Sections 7602 and 7603 of the Internal Revenue
Code of 1954 requesting him to appear, to give testimony, and to produce
verious documents. Jerome Daly appeared but refused to give testimony or

produce documents.

/] L
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II.

On December 1, 1966, the United States Attorney for the District of
Minnesota filed a Petition to Enforce Internal Revenue Summons in the
District Court of Minnesota together with a copy of the summons, affidavit
of Raymond Ehlers, and Jerome Daly's tax return listing his neme and
occupation (lawyer and farmer). The tax return was otherwise blank
but attached to it were a memorandum containing Jerome Daly's constitutional
objections and a memorandum attacking the constitutionality of the Federal
Reserve System.

ITI.

On December 2, 1966, this Court entered an order requiring Jerome Daly
to appear before the Court on December 28, 1966, to show cause why he
should not be compelled to obey the Internal Revenue summons served on
July 21, 1966. On December 6, 1966, Jerome Daly admitted service of
the order but recited that he was appearing specially and objected to
the jurisdiction of the Court. On December 29, 1966, this Court entered
an order directing Jerome Daly to appear before Agent Ehlers for examination

on January 6, 1967, at St. Paul, Minnesota pursuant to Section 7602, 7603,

and 7604(a), Internal Revenue Code of 1954. Jerome Daly did not appeal

this order. On January 6, 1967, Daly appeared before Agent Ehlers, objected
to the Jjurisdiction, was then sworn, and stated:

"Now, in view of United States statutes 26, United States
Code, Internal Revenue Code, Section 7202 and 7203 == well,
Chapter 75 of 26 United States Code, 7201 through 7212, including
but not limited to Section 1918(b) of Title 28, Section 7207 of
Title 26, Section 6531 of Title =-- no, strike that.

"In the face of those criminal statutes, I am going to
refuse to answer the question that you asked me, Mr. Ehlers,
upon the grounds that it infringes upon my rights as secured
by the Constitution of the United States; and more specifically
the fourth, fifth and sixth amendments thereof."
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IV.
Raymond Ehlers filed an affidavit on Jenuary 26, 1967, reciting the
events on January 6, 1967. On March 20, 1967, this Court entered an order

to show cause why Jerome Daly should not be adjudged in contempt for

refusal to comply with the order entered December 28, 1966. Daly appeared

before this Court on March 27, 1967, and was given 20 days to file a
brief.
V.

On May 3, 1967, this Court entered Findings of Fact, Conclusions of
Law and adjudged appellant in contempt with failure to comply with the
Court's order on December 28, 1966. Jerome Daly appealed this order to the
United States Court of Appeals for the Eighth Circuit who remanded the
case for the above-recited hearing.

VI.

Pursuant to the remand of the Eighth Circuit, this Court on
July 2, 1968, issued an order directing Jerome Daly to appear before it
on July 8, 1968. At Mr. Daly's request, the matter was continued to
July 17, 1968, and on that day Mr. Daly appeared and a hearing was held.

VII.

At the hearing, Jerome Daly reaffirmed that he declined to answer the
questions read to him from Exhibit B (Transcript of the proceedings before
Internal Revenue Service, January 6, 1967). Mr. Daly declined to answer
the questions or to produce documents on the ground that to do so would
tend to ineriminate him.

VIII.

Jerome Daly asserted other grounds for declining to answer the

questions propounded to him. These were Article 6 of the Constitution

of the United States and the fourth, sixth and ninth amendments.
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CONCLUSIONS OF IAW

As to each question asked, it is evident from the implications of the
question in the setting in which asked that a responsive answer to the
question may tend to incriminate Jerome Daly.

ORDER

IT IS HEREBY ORDERED that the order of this Court dated May 3, 1967,

adjudging Jerome Daly in contempt of the Court's order of December 28,

1966, is hereby vacated.

STATES DISTRICT JUDGE




STATE OF MINNESOTA "IN DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Faye V. Peterson, . Plaintiff, Case No., 632581
cal., No. J. 61823
V5.
_ AFFIDAVIT OF PREJUDICE
Marcia Bartels, et al., Defendants.

STATE OF MINNESOTA
SS
COUNTY OF SCOTT
Jerome Daly, being first duly sworn, deposes and states

that he is one of the Dafendants herein. That he was at one time

for a brief period, Attorneyffor Plaintiff's former husband

pPalmer A. Peterson, M.D. who has had a "Divépce Marathon Case"
going on in the above Court since 1961, without a Constitutionally
legal Judgment having been entered yet. That your affiant has
charged certain Judges of the above Court with fraud in said
Divorce case and with a well organized plan, design and attempt
to flout, subvert and overthrow the Constitutions of the United
States and the Constitution of the State of Minnesota. That your
affiant has been informed by various lawyers, and your affiant
believes that it is now common knowledge that I cannot personally
get a fair trial before any Judge on the Hennepin County District
Bench. Because of their attitude, manner and demeanor in the past
I am satisfied beyond a reasonable doubt that I cannot get a fair
trial before any one of the following Judges to- wit: Rolf Fosseen,
tanley Kane, Donald T. Barbeau, Crane Winton, William D. Gunn,
John A. Weeks, Eugene Minenko, Edward J. Parker, Irving G. Iversonm,
Tomas Bergin, Elmer R. Anderson and Lindsay G. Arthur. Further
that Eugene Minenko was a former Law Partner, so I am informed,
of James Rorris, self styled Divorce Lawyer, and one of the
principals to said divorce fraud. That because of said bias and
prejudice said Judges would be not qualified to serve as jurors
herein and as a result are disqualified to act as Judges according
to law. Purther—your—affiant saith-not—except—that—this—affidavid

is~made-to-disqualify-said-Judges—for—all—purposes.

Notary Public.Dakota Co..Minn.. Camm Ren 1.17-77

D L 7 |
P 42174
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Further your affiant states that there is in and about
said Court House a dominant personality, seIf appointed and
self anointed who is determined that the clerk's office is to
be run contrary to law. That your affiant has filed a proper
demand for a changer of venue. That the Clerk has wholly refused
to transfer this case to Dakota County where it belongs on the
denmand for a changer of venue, which demand aggeges that I
cannbdt recieve a fair trial before any Judge in Hennepin County.

Further your affiant saith not except that this affidavit
is made to disqualify said Judges named herein: for.all purposes
as a matter of Law. I i

Subscribed and sworn to before me |
this 21st day o March 1968

_._.// /// N S /7 /M,&‘//Jg
Iotary Publlc -Dakota County,Mlnn. L goeromeDaly i éi
My Comn1351on Expires Jan. 17,1973 ; % ¥
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CLERK OF pis Im “N

STATE OF MINNESOTA, COUNTY OF HENNEPIN
Certified to be a true and correct copy of the -

hce .
original gnjxﬁ%mdewd in my of :

GERALD RN ?@Q;§ of District Court
B2 A~ ,/ -C'é/;'? Deputy
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STATE OF MINNESOTA IN DISTRICT COURT
COUNTY OF DAKOTA FIRST JUDICIAL DISTRICT

Oscar J. Husby, Reeeiver of
Ridge Lutheran Home Inc., et al., P2aintififs,

AFFIDAVIT OF PREJUDICE
Carl R. Anderson and Julian Vinge,
individually and as co-partners
dba A & J. Builders and A & J.

Builders Inc., and Burnsville
Plumbing and Heating Inc., Defendants.

STATE OF MINNESOTA
’ 5SS
COUNTY OF SCOTT

Carl R. Anderson, being first duly sworn deposes and states
that he is President of A & J. Builders Inc., That he makes this
affidavit to disqualify District Judge Robert J. Breunig on behald
of A & J Builders Inc., That he has good reason to believe, does
believe and so states that because of actual bias and prejudice on
the part of Robert J. Breunig against the Constitutiéns of the
United States and the State of Minnesota a fair trial or hearing of
any kind cannot result with Judge Breunig presiding and therefore
Defendant A & J. Builders makes thiés Affidavit to disqualify said
Judge for all purposes.

Further that he is President of Burnsville Plumbing and Heatinc,Inc.
one of the Defendants herein. That he has cood reason to believe, does
believe and so states that because of bias and prejudice on the part
of John Fitzgerald, one of the Judges of the above named Court a
fair trial cannt result with said John Fitzgerald presiding and there-
fore Burnsville Plumbing and Heating Inc. makes this affidavit to
discualify said Judcge John Fitzgerald for all purposes.

That personally, on his own behalf as a Defendant herein, he
has cood reason to bhelieve, does believe and so states that because
of bias and prejudice on the part of John B. Friedrich a fair trial

or hearing of any kEind cannot result and therefore he makes this

L,'/%ZZ/%W G S/

D

42174
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affidavit to disgualify said Judge John B. Friedrich for all

purposes.
The Clerk of this Court is requested to send and assign this

action to some other Judge of the District for any further hearings.

éf;;éf;/fﬁ;{;;?;ﬁi, >

Subscribed and sworn to before Carl R. Anderson as President
me this 12 day of August,1968 of A & J. Builders Inc.and
as President of Burnsville

)4 J Plumbing and Heating Inc. and
[ fiZ ezt LAl Individually, on his own behalf
~AJerome Daly, Notary Public
Dakmta County,Mihnesota
My Commission Expires 1-15-73




STATE OF MINNESOTA IN DISTRICT COURT
CCUNTY OI' DAKCTA FIRST JUDICIAL DISTRICT

Oscar J. Husby, Receiver of %‘-g &/% oA ? S

Ridge Lutheran Home, Inc.,

Ridge Lutheran Home Inc.,

Caroline F. Siebert and Emma Steffen, Plaintiffs,
VS. AFFIDAVIT OF JEROME DALY
Carl R. Anderson and Jdudaan

Vingé; et al., Defendants

STATE OF MINNESOTA
COUNTY OF SCOTT >

JeigTi Daly, being first duly sworn deposes and states that
he is/ittorney for Carl R. Anderson, A & J. Builders Inc., and
Burnsville,Plumbing and Heating Inc., and still a member of the Bar
of Minnesota not-withstanding a vicious assault, slander and threat
upon my License to practice Law by United States District Judge
Miles Lord and U.S.Attorney Patrick Foley on Yom Kippur Day (October
2,1968) in the U.S.Court House, Minneapolis,Minnesota.

That he is informed on October 3,1968 that on October 4,1968
a hearing is to be held before Judge John B. Friedrich at Hastings,
Minnesota. That I have good reason to believe, do believe and so state
that because of bias and prejudice on the part of Judge Freidrick
a fair trial of any kind or nature cannot result before Judge Friedrick
and therefcre this affidavit is made to disqualify said Judge for all
purposes. Further I believe and so state that Judge Friedrick has a
Prejudice against the Declaration of Independence and the Constitution
of the United States and the Constitution of Minnesota and a bias in
favor of that element advocating the nullificaticn and overthrow of
it. That this Ease involves a dispute with the Lutheran Church,
Missouri-Synod which is composed of preachers arrogating attributes
of Diety to themselves in association with Papal Jewish Hegemony, all
of whom are in vortex with each other rotating and operating on

a common axis sited in Hell. That Judge Friedrich is in sympathy with

this combination and their activity all of which makes him incompetent

R Yl (o
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to act in the gbove entitled action in any matter involving Carl.

R. Anderson of A & J. Bwilders Inc. or Burnsville Plumbing and

Harting Inc.,

That Judge Friedrich has in the past demonatrated an antagonism

toward me in the past which I am sure stems from his prejudice against

the Constitution and my insistance that it be upheld as written.

That the foregoing makes a fair trial before said Judge

impossible.

To: Conrad Carr, Attorney for Defendant Vinge, Hyman Edelman,

Attorney for Plaintiffs, and to Gerald W. Kalina, Attorney for Robert

Laddusaw;

You will please take Notice that at each and every time that

Judge Friedrick attempte to exercise his office as Judge in the above

entitled action that Defendants Anderson, A & J. etc. will move the

Court and Judge Friedrich that he disqualify himself.

Subscribed and sworn to before me
this 3rd day of October,1968

)
d - y
. - -
tary Pubc

JANIS 71
Tiolary Pumt
Mv Comm|

Anderson, A & J. Builder's
Inc., and Burnsville, Plumbing
and Heating.




State of Minnesota, )

y 85,
County of Swift. )

Willard L. Rheingans, being first duly sworn, deposes and says that he is
a person more than 21 years of age, that on the 25th day of July, 1966, at the
Village of Appleton, Minnesota, he served the within and attached Order on
Jerome Daly, by deposting a true and correct copy thereof in a sealed envelope
with sufficient postage thereto affixed and addressed to Jerome Daly, 28th
East Minnesota Street, Savage, Minnesota, in the United States Mails.

IHellnboxt At

Subscribed and sworn to before me

this 26th dcuy of July, 1966.
/ / / /

K‘ENN'TH
MUNICIFA
APPLETO




STATE OF MINKIESOTA,)
). 58
COUNTYJOF SWIFT. )

Kenneth Kivley, being first duly swom, deposes aad says that he is
a person more than 21 years of age; that on the 26th day of July, 1966, at the
City of Montevideo, Minnesota, he served the within and attached Order on
the law firm of Prindle, Maland and Ward, attomeys for the defendants oral Nelson
and Nina Nelson, by handing to and leaving with Donald L. Maland, one of the
members of said firm a true and correct copy thereof; and

that on the 26th day of July, at the Village of Appleton, Minnesota,
he served the wi thin and attached Order on the law. firm of Bennett and-Bodger,
attorneys for the defendan t Northwestern State Bank of Appleton, Minnesota, by
handing to and leaving with James R. Bennett, one of the members of said firm,

a true and correct copy thereof.

o et y

~O\

Subscribed and sworn to be fore me
this 26th day of July, 1966. - v

A /’7 )
)—/{O"’f' Ll /( /F' ol A ﬁj“/
t A
\-/ﬁgg?‘yRPu%ﬁpg%tﬁff County, Minn.
My Commission expires Aug. 9th, 1971
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No. 3309—Return of Persdpal Service ExhibitingJ udga B S{gnnture T A Miller-Davis Co., Minneapolis

State of Minnesota, . .

88,
County of .........ChIPPOWA......ccvecrerrcssis i 3 Weveby Certify and Return, That at the City of

..Montevideo County and State aforesaid, on the.....25th. dayof.....July......19..66

I scrvcd the hitherto attached.. Qrder... .on the wathm named
Ao B, . Kief,. as.Cuardian.of. t.he Estate of -Iefi‘ery Allan Lincoln Compton... 0.

personall_; by then and there handing to and leaving with.......Ad. E.. Kief atrue and correct
copy thereof, and at the same time and place exhibiting to..As E, Kief . .50 that he could
see and read the same, the original signature of Honorable.... Ge. Aa. Rollafi' go_ =
Judge of District Cowurt of..........! Chippewa.......... County, Minnesota, to smd ondmgz

Dated this.......R21 day of. TRy 19.66.
Sheriff Fees—Service, §......8000.. e o Hans. Strand

TXBVEL, B iciiiomvnsisissiviassssisni

Total, §.....2




STATE OF MINNESOTA IN DISTRICT COURT

COUNTY OF CHIPPEWA EIGHTH JUDICIAL DISTRICT

A. M. Joyce, Plaintiff
Vs,

Northwestern State Bank of Appleton, Minnesota, Oral Nelson and Nina
Nelson, husband and wife, Kenneth Kivley and Nettie B. Krebs, as

co-executors under the Will of A. O. Krebs, deceased, Alfred M. Joyce,

Jr., and Mary Compton,
Defendants

ORDER

The above entitled matter came on for hearing at the
Court’s Cha;ers in the Court House in the City of Montevideo,
Minnesota, on the '22nd day of July, 1966, upon the motion of the
defendants Kenneth Kivley and Nettie B. Krebs, co-executors under the
Will of A. O. Krebs, deceased, to make A, E. Kief, as Guardian of the
Estate of Jeffery Allan Lincoln Compton, a party to the action, and to
have the Court’s leave to serve a Summons and an answer with Counter-
claim for interpleader upon him;

Kenneth Kivley, appeared for the said defendants and Donald
L. Maland of the firm of Prindle, Maland and Ward, attorneys for
Oral Nleson and Nina Nelson, husband and wife, two of the defendants in
this action, appeared in support of the motioﬁ; téS@EWas no appearance
by or on behalf of the plaintiff, but a letter was received from
Jerome Daly, the Plaintiff’s attorney, requesting a continuance of the

(/-...;4 S / P £ - (_[4—- ,_{:....u—-r-\ ——
7 /

matter; JV¢4/ i Comnt
The Court beinginformed in the matter:dnd having considered
the matter presented by said motion and the affidavit in support thereof;
IT IS ORDERED That leave be and hereby is granted to the
defendants Kenneth Kivley and Nettie B. Krebs, as co-executors under the
Cerelor
wlll of A. O, Krebs, to serve a Summons and Aﬁﬂ%wer with COH*%-Clalm .

il
upoédA E, Kief, as Guardian of the Estate of Jeffery Allan Lincoln

s
; and
T t hence forth the action be entitled as follows:
A. M. Joyce, Plaintiff vs. Northwﬁé;ern State Bank of Appleton,

Minnesota, Oral Nelson and Nina Nelson? husband and wife, Kenneth




Kivley and Nettie B. Krebs, as co-executors under the Will of A. O.
Krebs, deceased, Alfred M. Joyce, Jr. and Mary Compton, and A, E.
Kief, as Guardian of the Estate of Jeffery, Allan Lincoln Compton,

Defendants.

Let copies of the Order be served upon A, E, Kief, as

Guardian of the Estate of Jeffery Allan Linkon Compton; Jerome Daly,

Attorney for the Plantiff; James R. Bennett, Attorney for the Northwestern
State Bank of Appleton, Minnesota, and Prindle, Maland and Ward,
Attorneys for Oral Nelson and Nina Nelson, husband and wife.

Dated July 22nd, 1966.




No. 3038Y; (S) Certificate of Transcript.

MILLER-DAVIS CO.. MINNEAFPOLIS

State of Minnesota, }”_ DISTRICT COURT,
County of Chippewa L Eighth ... Judicial District
A. M. JO:\rce ..........................
Plaintiff...
ve. Clerk’s Certificate

Northwestern State Bank of Appleton,

Minnesota, Oral Nelson and Nina Nelson,

Jhusband..and.wife,. Kenneth . Kivliey. and ...

Nettie B. Krebs, as co-executors under
the Will of A. O. Krebs, deceased, Alfred

M.Joyce,Jr. and Mary Compton Defendant

I, A, Milton Johnson

..... ..Clerk of the above named Court
do hereby certify that I have compared the paper’s writing, to which this certificate is attached, with the

original ... ORDER

as the same appears of record and on file in the said Clerk's office, at the Court House in said County,
in the above entitled causs, and that the same is a true and correst copy of the same and the whole

thereof

IN TESTIMONY WHEREOF, I have hereunio set my hand and

affived the seal of said Court at. . Montevideo, Minnesota —  ghis

......... 5th dayof..... obruaTy ,4.D.19..7%

AsMidton. dohnson Clerk

%T@W gl




No. 11524
State of Minnesota P2TI2%
County ofChlppewa

: : DISTRICT COURT,

RIS~ 51/ 5 vl S Judicial District

Certificate of Transcript

“ - A. M. Joyce

~ Plaintiff

vs,

MILLER-DAVIS CO., MINNEAPOLIS
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STATE OF MINNESOTA IN DISTRICT COURT

COUNTY OF CHIPPEWA . EIGHTH JUDICIAL DISTRICT

A. M. Joyce,
Plaintiff, NO. 11524,

vs, ORDER ON PLAINTIFF'S
PETITION.

A. 0. Krebs, Northwestern State
Bank of Appleton, Minnesota, Ernest
Dalen, Tommy Thompson, Kragero
Township, Derall La Grange, W. D,
Prindle, Jr., Sam Gandrud, C. A.
Rolloff, State of Minnesota,
Minnesota Valley Light, Heat and
Power Company,

Defendants.

This appears to be an action to determine adverse claims.
While the Complaint is dated February 14, 1963 it was not filed
until April 14, 1964. No Summons was served until May 18, 1965,
Plaintiff noticed a motion for an order granting the petition
attached thereto. The matter was heard at Monfevideo on July 5,
1966. Alfred M. Joyce appeared as attorney pro se. James Bennett
appcared as attorney for the defendant Northwestern State Bank of
Appleton, and Mr. Kenneth Kivley appeared as one of the co-
executors of the Estate of A, O. Krebs, deceased. Oral and Nina
Nelson were served with Notice of the motion, but there was no
appearance by either of them nor was there any appearance on
their behalf,

The Petition states that the action is dismissed as of the date
of the Notice of Motion as against the State of Minnesota, Ernest
Dalen, Tommy Thompson, Kragero Township, Derall La Grange, W, D,
Prindle, Jr., Sam Gandrud, C. A. Rolloff and Minnesota Valley
Light, Heat and Power Company. The original Complaint also named
Melvin Anderson as a defendant. No service appears to have been
made as to said party, and his name is stricken as one of the
defendants, It also having been made to appear that A. 0. Krebs
is now deceased, IT IS ORDERED that his name be stricken from the

title. There has been no service of the Summons and no dismissal




as to Alfred M, Joyce, Jr. and Mary Compton.

At the time of the hearing on the Petition Mr. Bennett made
a motion that the action be dismissed as to Northwestern State
Bank on the ground that at the time the bank was served with the
Summons the original Complaint did not name the bank as a party
defendant. The files disclose that an Answer was interposed on
behalf of said bank. Under Rule 12,08 the motion is denied.

From a consideration of all that was submitted at the time
of the hearing

IT IS HEREBY ORDERED:

1.

That Nettie B. Krebs and Kenneth Kivley, as executors under
the Last Will and Testament of A. O, Krebs, deceased, be sub-
stituted as parties defendant for A. O, Krebs, deceased.

2.
That Oral Nelson and Nina Nelson be made parties defendant.
3.

That leave is granted plaintiff to amend his Complaint in
accordance with the proposed Amended Complaint attached to the
Petition, except as to the title thereof,

4,

That all subsequent pleadings be entitled as follows:

A. M. Joyce, Plaintiff, vs. Northwestern State Bank of. Appleton,
Minnesota, Oral Nelson & Nina Nelson, husband and wife, Kenneth
Kivley and Nettie B. Krebs, as co-executors under the Will of
A. 0. Krebs, deceased, Alfred M. Joyce, Jr. and Mary Compton,
defendants,

5.

IT IS ORDERED that the plaintiff forthwith procure service

of the Summons to be made upon Alfred M. Joyce, Jr. and Mary Compton.

6.
That the co-executors and Oral Nelson and his wife, Nina

Nelson, have twenty (20) days from the date of notice of this

_—De




Order from the Clerk within which to answer the Amended Complaint

attached to the Petition.

7.
That the action be tried on the merits at Montevideo on

August 22, 1966 at 9:30 a.m,

g 8 @ﬂ

Sy

MEMORANDUM,

The substitution of parties is granted under Rule 25,01,

On the face of the Complaint and the affidavits submitted
by the executors there is an issue of fact as to whether the
claim of the plaintiff is extinguished or barred.

These proceedings by the plaintiff have been dilatory, and
the pleadings on the part of the plaintiff are in an utter state
of confusion. The Court by the above order has attempted to
bring some degree of order to the proceedings and to expedite the

disposition thereof.




No. 3038Y; (S) Certificate of Transcript. MILLER-DAVIS CO., MINNEAPOLIS

State of Minnesota, | DISTRICT COURT,

A, M, Joyce

Clerk's Certificate
A. 0. Krebs, Northwestern State Bank of
Appleton, Minnesota, et al

I, : e Cl6TIS OFf the above named Court

do hereby certify that I have compared the paper's writing, to which this certificate is attached, with the

ORDER ON PLAINTIFE'S PETITION

as the same appears of record and on file in the said Clerk's office, at the Court House in said County,

in the above entitled causs, and that the same ls a frue and correot copy of the same and the whole

IN TESTIMONY WHEREOF, I have hereunto set my hand and

afflved the seal of said Court at Vontevideo, Minnesota $his

February

Ay Milton Johnson Clerk




No. 1152k

State of Minnesota

County of......... .Chippewa

DISTRICT COURT,

.. Judicial Districl

Certificate of Transcript

A, M. Joyce

" Plaintiff
vs.

A. O, Krebs, Northwestern State

Bank of Appleton, Minnesota,

ﬁé}’endant

MILLER-DAVIS CO., MINNEAPOLIS




No.3114%—Afidavit of Service, S. F. . . ) " Miller-Davis Co., Minneapolis

T Stateof S, v

R O it LAM, Joyce . being duly

sworn, on oath says: that on thf’23 BN 1+ 1 ofmaYslg66 T iy A ey

he served the attached Amended. Summons..and. Complaint. and Notice of Motion....

upon....Nettie. O - | T et oo S S TR e

therein named, personally, atAppleton'MinneBOta

b S ————— o GPOSEEING -8 - Crue-and coww
in the County of SWift, State of Minnesota, by kenwdiangiamawhbavsdidlcea |

correct copy thetfeof in a sealad envelope,.addressed to Nettie B. Krebs |

Appleton nnesota and depositing the same in the U,S, mail, postage.

prepaid. ;

T Ol M- CUT et T = TR Tof. I 7~ PR (/K

Subscribed and Sworn to Before Me this 23xd . dayﬂjj;my// ooy 18 66..

/

Notary Public, Dakota County, Minnesota. %.My commissio pires ... 1w 17 =73 l




No.3114%—Afdavit of Service, S. F. ; : ; : Miller-Davis Co., Minneapolis

State of Minnesota,

County of
sworn, on oath says: that on the.....23¢Q.....o.. daiy of
he served the ﬂ"-fﬂr‘:’.’.ﬂrf%rgﬁﬂdﬁd---sumn-ﬁ--»ﬁném complﬂnt

nd notice ofMotion

in the County of SCOLE g gy StAEC OF Minnesota, by RO tranrl-lemtes wth ;
copy thereof in a sealed envelope addressed to Kenneth Kivley, Appletom,
Minnesota and depositing the same in the United St

b oo vOY = = e = ¥

Subscribed and Sworn to Before Me this. . 23xd . dayof MAY.. . .ppouc.
N PR RUE. L5500

Notary Public, Dakota . . . County, Minnesota. My commissior{e.:cpires..'1,....f.,...l,'.z.,...'.._.,,l_?.z_.a'




No. 3114% Al II vit of Service, 8. P, i % Miller-Davia Co,, Minneapolis

\wrr of flinnesota,
County of .ScOtt ; ‘ £ b TR Joyce o AT dwly
sworn, on oath says: th
he served the atlached
wpon....... Northwestem State Bank _
therein named, personally, at Savage, Minnesota

s depositing a true and
in ”’" County o [TotY Sta 1[ egola, ?m ?"Hﬁhﬁ*‘*ﬂ'm‘-#ﬁ-vﬂﬂﬁ'-
correct co%y thereof in a sealed ehveiog ad d%éésed to R.C. Krebs,
, Minnesota and placing the

T
,,66' ;ﬁ%\‘

Notary Public, SCQEE Dakota  County, Minncsota. My commission expires 1 _17_ 73




No.3114%—Afdavit of Service, 5. F. - i ; Miller-Davis Co., Minneapolis

“State of ﬁ’iinnesﬁtd: ‘ ,
County of .. Scott .AM.. . Jayce... ., being duly

sworn, on oath says: tlmf on Hu' B 25 & o= S da,J (1) R . , 18. 65
he served, the attached Amended summona..and. complaint and. notice of. motion
T

therein named, per s‘onal{;, a,t....Savaga_.....,,.................,.
PO _depositing a true a true

in Hw (’mmh; nj SCOtt Pt Sfa,h- of Minnesota, h]ﬂamhaa&m&mi‘.hu-n-m&.--
and correct copy thereof in a sealed envelope addressed to James D.

. Bennett, Lawyer, Appleton, Minnesota and depositing thecsame in the. U, S.

dmsimrmimiam i wmm = mmbmwef=  mall postage prepaid.p L Zywjhh,
Subscribed and Sworn lo Before Me this .. .23.. . day of May ......... S

,J} ’?3‘?“‘"‘ 7{ g
Notary Publie, DakOta kst O OUTIEY, -Minnf sota, My mmmzcs',qn {’Iptres 1 o 17 e 1973




STATE OF MINNESCTA DISTRICT COURT
COUNTY OF CiIPPEWA EIGHTH JUDICIAL DISTRICT
Alfred M. Joyce,

Plaintiff,

VS. AVENDED COMPLAINT

vettie B. Krebs and Kenneth Kivley,
as Executors of the Last Will and
Testament and the Estate of Arthur
0. Krebs, aka, A. O. Krebs,
Decedent, Oral Nelson and Ninna
Nelson, husband and wife, and
Northwestern State Bank of Appleton,
Appleton, Minnesota,

Defendants.

PLAINTIFF, FOR HIS AMENDED COMPLAINT HEREIN, STATES AND ALLEGES:
I.
Plaintiff is at all times herein material, the possessor and is now in
ﬁossession and has never lawfully surrendered possession, in fact or otherwise,
of the following described premises, to-wit:
The South One-half (S 1/2) of the Northeast Quarter (NE 1/4)
and all of the Southeast Quarter (SE 1/4) of Section 23, Township
119, Range 42 West of the Fifth Principal Meridian, according to
the original U. S. Govéinment Survey located in the County of
Chippewa, and State of Minpfsota.
II.
That the defendants, and each of them, claim some right, title, estate, interest,
lien, or right of possession in and to said premises, whereas they have none.
I11.
That the Defendants, Oral Nelson and Ninna Nelson, have attempted to trespass
and intrude upon the South Eighty acres of said above described premises, against no
trespasssing signs and with full knowledge of plaintiff's claim of possession and right,
That Defendants Nettie B. Krebs and Kenneth Kivley are co-executors of fhe last

Will and Testament and the Estate of Arthur O. Krebs, having been apointed by

the Swift County, Minnesota Probate Court on February 11,1966.




No, 30381 (S) Certificate of Transcript. MILLER-DAVIS CO., MINNEARPOLIS

State of Minnesota, | DISTRICT COURT,

oo Eighth  Judicial Distriot

ve. Clerk's Certificate

I, Clerk of the above named Court

do hereby certify that I have compared the paper’s writing, to whioch this certificate is attached, with the

as the same appears of record and on file in the said Clerk’s office, at the Court House in said County,
in the above entitled cause, and that the same is a true and correct oopy of the same and the whole

thereof ...

IN TESTIMONY WHEREOF, I have hereunto set my hand and

affived the seal of said Court at. Montevideo, Minnesota

2th dayof........ LS RTRATY. ,d.D. 18.7Qs.

A, Milton Johnson Clerk




No. 11524

State of Minnesota

. - County of....Chippewa

3 DISTRICT COURT,

Eighth  Judicial District

Ll ¥ A Y

Certificate of Transcript

_ Alfred M, Joyce

 Plaintiff
vs.

Nettie B. Krebs and Kenneth Kivley,
et al

Déa}’enda';i;""

MILLER-DAVIS CO., MINNEAPOLIS




e A. M. JOYCE o

Ve A P gt AT VY OV Tl ¥ =2 TR 1 m IIRT
STATZ OF MINNLESCTA LN DISTRICT COURI

CCUNTY OF CHIPPENWA EICHTH JUDICIAL DISTRICT

A. M. JOYCE,

» Plaintiff

' Vs

~ A. O. Krebs, ilorthwestern State Bank of Appleton, iiinnesota,
irnest Dalen, Tommy Thompson, Kragero Township, Derall La
Grange, W.D., Prindle, Jr., San Grandrud, C.A. Rolloff,
State of lMinnesota, lMinnesota Valley Light, Heat and Power
Company, ;

Defendants.

SUMMONS .
THE STATE OF MINNZSOTA TO THE ABOVE NAMED DEFENDANTS, AND LACH CF

=~
..

THEM

LT

YOU ARE HEREBY SUM{ONED and required to answer the complaint

of plaintiff in the above entitled matter, which has been filed

in thex office of the Clerk of the above named court,within 20

days of the service of this Summons upon you; and if you fail to answe
said complaint within the time aforesaid, by serving a copy of your
Answer upon the undersigned plaintiff at his designated address,

plaintiff will apply to the court for the relief demanded in said"

complaint.

A. M, Joy
ovn behaLf

RFD
Milan, Minnesota.




OHTPPENA TGHTI . TCIAL DI D
- Ay T T ATYMTTIR
et L iy ELldvlivi 4Bl
.0.KRERS, STATE OF MINNESOTA, MINNESOTA VALLY
CO-CP T.IGIHT AND POWER ASSN. ,MELVIN ANDERGON,
TRNRST DALEN, TCMMY THCUMPSON, , KRAGERO TOWNGHIP,
~-tATT. LA GRNNGE, , @{. D.TRINDLE,JR,. SAM GRANDRUD, ,
. A. ROLLCFF, ALFRED M. JOYCE, JR., AND MARR CCHMFTON,
DEFENDANTS.
COMPLAINT 4
For his complaimt herein, plaintiff alleges: -

I.
That plaintiff is in possession of the premises hereinafter
described. -~
ITL

That the premises above referred to are located in the

State of.Minnesota, countynof Chippewa and are descrited as follows, to-
wit: +the south half of the NE and the southeast quarter all in

Sec. 231,Township 119, Rangw 42west of the fifth principal

meridian, according to the original U.S. Government survey.

LI1T5
That the defendants, and each of them, claims some right,
title, estate, interest or lien in and to sald premises.
IV.
That defendants, and eagh of them, have no right, title,
estate interest or lien upon sald premises and are put to the proff
as to.their claim.

WHEREFORE, plaintiff prays Jjudgment that defendants, and
ecach of them have no right, title, estate, 4nterest or lien
in and to sald premises. - (jl' LQ? [2[6?71}(

: r ; 2 ;

4
A.M. JOYCﬁQ?}N HIS OWN FE®ALF.
* VAC, BILOXI DIV. EILOXI, MISSISSIZPI.

STATE OF MISSISSIPPI
COUNTY OF HARRISON

Al A. M. JOYCE, being duly sworn, deposes
?gdtgig? that he 1is plaintiff and that the forea&f%érﬁﬁ%pl

-

Subseribed and swoen to before me

this 141t y February A.D. 1963.
%
.o L el S LN e

f weminasion Lesiaess Noy, 29, 1:33.: “;,\."_, \ -‘.l\
Ny iy
B ! ’ L Sy
S L v | N o ak o
Ls oo Q‘\ I\ \ g } \._fi&n-\'\!\:\):.-\-.ai\\\
- oY\ | ¢
|

L A IR TR 8

1 5\

LTIV P TRO SO S T o
\! \ '

. -3.\‘)J~-1=‘ TR S

CN g ! at bk
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No. 30381 (S) Certificate of Transcript. MILLERDAVIS CO,. MINNEAFOLIS

State of jﬂinmﬁnta, }... DISTRICT COURT,

County of ... Chippewa LBighth .. Judicial Distriot

A. M. Joyce

ve. Clerk’s Certificate

A.O.Krebs, State of Minnesota, Minnesota
Valley Co-op lLight and Power Assn.,Melvin
Anderson.. Ernest. Dalen.. Tomuy. Thompsaona...

Kragero Township, Derall La Grange, Wm.D.
Prindle,Jr., Sam Grandrud, et al

I A, Milton JORNSON .~ Clerk of the above named Court

do hereby certify that I have compared the paper’s writing, to which this certificate is attached, with the

original . SUMMONS. AND COMPLATNT

as the same appears of record and on flle in the said Clerk’s office, at the Court House in said County,

in the above entitled cause, and that the same ls a true and correct copy of the same and the whole

e L L L e e A el Rt e s v SRRl Bt s e e e

IN TESTIMONY WHEREOF, I have hereunio set my hand and

affived the seal of said Court at.Montevideo, Minnesota | shis

s

2 dayof........Leoruary , 4. D. 19..79:

Ao Nilten. Jdohnson Clerk

e TQ&W;;, A




No. 11524 N 7{ ] D : 297 Ty S “‘\.I

State of Minnesota
A VA

County of..Chippewa

DISTRICT COURT,

e Bighth  Judicial District

Certificate of Transcript

~ Plaintiff

vs,

A» 02 Erebs, et oal v tw

" Defendant

MILLER-DAVIS CO.. MINNEAFPOLIS




5302—Return of Service—Defendant Not Personally Served. i DEWALD PUBLISHING CO., MEW ULM, MINN.

State of Ainnesota, '},3,

County of. I hereby certify and return, that at the Town
of. Krageeo in said County on the 16th day of..........aeptembar 19.. 68..
I served the annexed......Summons.and. Complaint

by leaving a true and correct Cop...y......thereof at usual place of abode
with one Nina--Nelson---(wife) a person of suitable age and discretion, then
resident therein in said County, defendant not being found.

Dated this............. . 38 day of.. eptember......1968...

Sheriffs Fees, Service §..2.00......._...
Mileage,




SA04 0 Hetwrn of Service of Sumimons Vo Atiaeh,

State of Mumesota, }W I hereby certify and return, that on the. 16th...

County of ...Chippewa......... sl i . day of.....~eptember. . . .. .. . .. 19.68 .., I served the

within and attached summons upon the within nanved Defenrud@mut...........ooeeeooeeeeoeeeeseeeeseesseessesssessssssssseseses

. Nia Nelsom . by then and there handing to and leaving with him a

true Copy of the same in the Town of........ Kragera............ County of
State of Minnesota.
Dated this ... 16th.......day of ... Septembar
Sherif]"s Fees, Return, §.....2.00..... R P

Mileade ... )
Sheriff........Ghlppewa.........County, Minn.

P —_
By .., _}(r..-..J-_.ﬂ,....\a-..\/" A Hrrr. Deputy.
By 7 y




STATE OF MINNESOTA COUNTY OF CHIPPEWA

DISTRICT COURT EIGHETH JUDICIAL DISTRICT

Alfred M. Joyce PLAINTIFF
VS. SUMMONS
Oral Nelson and

Nina Nelson DEFENDANTS

The State of Minnesota to the above-named Defendant:

You and.each of you are hereby summoned and reguirecd to
serve upon plaintiff's attorney an answer to the complaint which
is herewith served upon you, within 20 days after service of this
summons upon you, exclusive of the day of service. If you fail
to do so, judgment be default will be taken against you for the

relief demanded in the complaint.

Signed
red M. Jo
Pro. se.

R. F. D. Milan, Minnesota

Dated: September 12, 1968 -

-
o
S,igne{ Z/‘zﬁ?ﬁ—:’ oo Ay
" s : B
Jerome Dalyrof Counsel
28 East Minnesota St.

Savage, Minnesota




STATE OF MINNESOTA COUNTY OF CHIPPEWA

DISTRICT COURT EIGHTH JUDICIAL DISTRICT
Alfred M. Joyce PLAINTIFF
vs. COMPLAINT

Oral Nelson and

Nina Nelson DEFENDANTS

Plaintiff for his complaint herein states and alleges:
. I

In the Spring of 1964, Defendants did then and there
being, willfully, wrongfully and unlawfully and feloniously
intrude upon Plaintiff's premises located in Chippewa County
described as follows; the S % of the S E % of Section 23, Town-
ship 119 Range 42 West of the 5th P. M. and have since continued
in criminal trespass to Plaintiff's damage, special, general
and punative in the sum of $25,000.00 payable in gold or silver
coin as provided by law.

IT e

Defendants are still in unlawful possession the;éof and .
unlawfully withholds the possession of the same from'Eiaintfffﬁ
Wherefore Plaintiff demands Judgment as followsz;;n = ; ;

1. Recovery of the possessicn thereof. }".‘ i

2. Damages in the sum of $10,000.00 for general damages

and $15,000.00 punative damages and costs.

KF/VL\KJQM QH//LULL/

Alfred M. Joyce.

P se.

R. F. D. Milan, Minnesota.

September 12, 1968
/- / 7
\\ _,‘cx P .--"L—<_,
Jeré%e Daly of Counsé/
28 East Minnesota St.
Savage, Minnesota




No. 3038, (S) Certificate of Transcript. MILLER-DAVIS CO.. MINNEAPOLIS

State of Minnesota, } DISTRICT COURT,
County of........... -ppewa o Bighth  Judicial District
Altred M. davee - on o
Plaintiff ..
va. Clerk’s Certificate
Oral Nelson and Nina Nelson
Defendant......
1, £ 75 ton Johnsen I L Clerks of the above named Court

do hereby certify that I have compared the paper’s writing, to which this certificate is attached, with the
original SUMMONS AND COMPLAINT

as the same appears of record and on flle in the said Clerk’s office, at the Court House in said County,

in the above entitled cause, and that the same is a true and correct copy of the same and the whole

7y ARt e DI B it - WO el WG 1 TG S TN 3 B e SR T

IN TESTIMONY WHEREOF, I have hereunto set my hand and

ajflved the seal of said Coutt at Montevideo, Minnesota $his

........ 2th day of February ,4.D.19.79:

A. Milton Johnson Clerk




. State of Minnesota
: Feree

Covnty-of = S gy A e h ST

DISTRICT COURT,

e aanent Lo sTibdietial  District

Certificate of Transcript

Plaintiff

vs.

" Defendant

MILLER-DAVIS CO., MINNEAPOLIS




STATED OF MINNESOTA DISTRICT COURT

COUNTY OF CHIPPEWA EIGHTH JUDICIAL DISTRICT

A.M.Joyce, Plaintiff,

' MARY COMPTON
JOYCE JR.

Northwestern State Bank of :
Appleton, et al Defendants.

I.

- Maxry Compton, for ker answer herein states and alleges
as follows:

A. As an answer to all cross claims, counterclaims and
Plaintiff's Complaint Mary Compton alleges that this Court has
not acquired Jurisdiction according to law cover her person or
over the subject matter herein,

B. That she is the Mother and Natural Guardian of the 3 year
ofd minor child, Jeffery 3Allan Compton. That said Guradianship
herein was stazted by A.0.Krebs, an interested party herein during
his lifetime based upon a frauduleht petition by A.0.Krebs, not in
the interest of said minor but in the interest of A.0.Krebs. That
said petition did not allege the true nature and extent of the
property owned and possible potential ownership of said minor child.
That said guardianship waé and 1s a fraud upon the rights of gaid mino:x
That neo guradianship was ever needed and that the present guardian
is not protecting the interest of said minor. That said minor is the
owner in fee of the South 80 acres of land of the Alfred Joyce Sr.
farm which land 'is described in the complaint, which is the S1/2 of

SE 1/4 Sec 23 Twp 119 R 42 'W,

'-“V'#;,"
.ﬁéﬂii4fﬁ-




Oral Nelson and 4, O. Krebs or his estate has no
interest in or lien upon any of the property
the Complaint herein.
5 4
A.M.Joyce Jr, adopts the answer of Mary Compton

except that he is not one of the Natural Cua

WHEREFORE, these answering Defendants pray f#yhak That the

nstate of A.O.Krebs has nothing herein and that Oral Nelscn and

Nina Nelson take nothino herein.

;} L:(
e _/f'{; 'z;_:._."-f"’_ . M
k‘!’eZ‘E’n{éﬁ%i‘y ": d 7

Attorney for Defendants rlfred
M. Jovee Jr. and Mary Compton

A

Dated August 30,1966
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EXHIBIT "A"

STATE OF MINNESOTA IN DISTRICT COURT
COUNTY OF CHIPPEWA EIGHTH JUDICIAL DISTRICT

Alfred M. Joyce,
Plaintiff,

v8.

Northwestern State Bank of Appleton,

Minnesota, Oral Nelson and Nina Nelson,

husband and wife, Kenneth Kivley and Nettie

B. Krebs, as co—executors under the Will of

A. O. Krebs, deceased, Alfred i, Joyce, Jr.,
Mary Compton, and A. E. Kief, as Guardian

of the Estate of Jeffery Allan Lincoln Compton,

Defendants.

- - T ———— - - - . —— . . -

FINDIRGS OF FACT,
CONCLUSIONS OF LAV
ORDER r»OR JUDGMENT,

—— . i T S T - — . ——— T - - g - - — -

This is an action to determine adverse claims. It was on the
June 1966 General Term Calendar. It was tried on August 22, 23,

24 and 30th. MNr. Jerome Daly appeared as attorney for the plain-
tiff. Bennett & Bodger appeared as attorneys for the Northwestern
State Bank of Appleton., Prindle, Maland & Vard appeared as attor-
neys for the defendants Nelson., Mr. Kenneth Kivley appeared as
attorney for himself and Nettie B. Krebs, as co-executors under the
Will of A. O, Krebs, deceased. lir. A. E. Kief appeared as attorney
and guardian for Jeffery Allan Lincoln Compton, It was made to
appear that an Affidavit for Publication of the Suunmons was made
and filed as required by law, that the Summons and theo Oxder of
this Court dated July 7, 1966 were personally served upon Alfred M.
Joyce, Jr. and Mary Compton on July 29, 1966 in the City of
Huntsville, Alabama. Proof of said services is shown by the
affidavit on file herein. The defendants Alfred M. Joyce, Jr.

and Mary Compton are in default for want of an Answer,

The defendants Nelson gssorted a crossclaim against Hary
Compton and Alfred M. Joyce, Jr. This crossclaim was not served
until August 9, 1966. Tﬁe issues raised by the crossclaim were
ordered tried separately.

Counsel for plaintiff was to file the first brief within 20

days. Since the trial the plaintiff has discharged lr. Daly as hb

e i /5;; 2Ly 0



attorney, and no brief has heon\filed on his behalf. The last
brief was received from other coungel om October 1, 1966. From
a cénaideration_ot the evidence adduced the Court makes the
following

FINDINGS CF FACT,

: O
A. O, Erebs died on January 20, 1965, and Kenneth Kivley and
Nettie B. Krebs are the duly appointed, qualified and acting co-
executors under the Will of A. 0. Krebs, doceased, A. E. Kief was
appointed on July 15, 19€5 as guardian of the estate of Jeffery
Allan Lincoln Compton. This appointment was with the approval and
consent of the plaintiff herein., A. E. Kief is now, and since
July 15, 1965, has been the duly qualified and acting guardian of
the estate of said minor.
2.
The plaintiff is the owner and in possession of the 8 1/2

—————

of the NE 1/4 and the N 1/2 of the SE 1/4, Section 23, Township

T s
119, Range 42, Chippewa County, Minnesota, subject, however, to the
‘.‘-——_—.___--‘__ g

following mortgages:

A. Uortgage to A. O. Krebs dated Hay 20, 1957, recorded in
the Office of the Register of Deeds of Chippewa County on Hay 20,
1957 in Book 67 of kortgages, Page 4C0. This mortgage secured a
note of the plaintiff of even date in the sum of $4,000.00. There
is due on said note the sum of $4,000,00, with interest at 6% from
March 1, 1961. _

B. HMortgage to A. O. Krebs dated Harch 24, 1958 and recorded
in the Office of the Registor of Deeds of Chippewa County, illinnesota,
on March 29, 1958 in Book 67, Mortgages, Page 507. This mortgage
secures a note of tho plaintiff of even date in the sum of $3,500.00.
There is due on said note the sum of $3,500,00, with interest at ©%
from March 1, 1961, A. O. Krebs was the owner and holder of both
of said notes and mortgages at the time of his death.

3.

That the defendants other than Eenneth Kivley and Nettie B.
Erebs, as co-executors of the estate of A, O. Krebs, deceased,
have no right, title, estate, interest or lien in or upon said

real estate.

--2-—



4.

That the plaintiff is vot in possession and is not the owner
of the 8 1/2 of the SE 1/4 of Section 23, Township 119, Range 42,
Chippewa County, Minnesota, but that Oral Nelson and his wife
Nina Nelson, now and ever since April 17, 1964 bhave been the owners
as joint tenants and in possession of said premises. The warranty
deed to Nelsons is dated April 17, 1964, It was recorded on
November 8, 1965 in Eha Cffice of the Register of Deeds of Chippowa
County, Hiunesota, in Book 87 of Deeds, Page 391. The title of
the Nelsouns is subject, however, to a wortgage by the Nelsons to
the Northwestern Statq Rank of Appleton, Minnesota, dated December
31, 1964 and recorded in the Office of the Register of Deeds of
Chippewa County, Minnesota, on November 8, 1965 in Book 77 of
Mortgages, Page 381, This mortgage secures a note of the Nelsons,
dated December 31, 1864, im the sum of $12,000.00. This mortgage,
togother with the note secured thereby, was assigned by the
Northwestern State Bank of Appleton to A. O, Krebs by an assigumaent
dated yovomber 18, 1965 and recorded in Book K of Assignments, Page 103,
and that A, O. Krebs was the owner and holder of said note and
mortgage at the time of his death.

5.

That the plaintiff and the defendants Northwestera State Bank
©f Appieton, Minnesota, Alfred M. Joyce, Jr., Mary Compton, and
Jeffery Alian Lincoln Compton have no right, title, estate, interest
or lien in or upon said 8 1/2 of the SE 1/4 of Section 23, Township

119, Range 42, Chippewa County, linnesota.

CONCLUSIONS CF LAW,

That the plaintifif is entitled to the judgment of this Court:

A. Dotermining thﬁt he i;‘in.possession and is tho owner in
fee of the following described premises situate in Chippewa County,
Minnesota, to~-wit: the 8 1/2 of the NE 1/4 and the N 1/2 of the
SE 1/4 of Section 23, wanahip 119, Range 42, subject, however,
to the following mortgages:

(1) lMortgage given by plaintiff to A. d. Erebs, dated

May 20, 1957, and recorded im the Office of the Register of Deeds
of Chippewa County in Book 87 of Mortgages, Page 460.

=P



(2) Mortgage given by plaintiff to A. O. Krebs, dated

March 21, 1958, and recorded in Book 67 of Mortgages, Page 507.

That none of the defendantis except Keuneth Kivley nﬁd Nettie
8. Krebs hawe any right, title, estate, interest or liemn in or
upon the premises described, and that A. 0. Krebs was the owner
and holder of said wortgages at the time of his death.

B, That the defendants Oral Nelson and Nina Nelson are the
owners in fee as joint tenants and in possession of the following
described property in Chippewa County, Minnesota, to-wit: &S 1/2_

e

of SE 1/4, Section 23, Township 119, Range 42, subject, however,

——————

to the mortgage given by Oral Nelson and Nina Nelson to the

—_—

Northwestern State Bank of Appleton, Minnesota, dated December
31, 1964 and recorded in thoe Office of the Register of Deeds of
Chippewa County in Book 77 of Mortgages, Page 381, which mortgage
was assigned to A. 0. Krebs who was the owner and holder thereof
at the date of his death. I

2.

That the plaintiff and’the defendants Northwestern State Bank
of Appleton, Minnesota, Alfred M. Joyce, Jr., Mary Compton and
Jeffery Allan Lincoln Compton have na_fight, title, estate,
interest, or liem in or upon the premises last above described.

Let Judgmeat be entered accordingly forthwith,

oA
Dated November A/ , 1966.

—— s

C. A. ROLLOFF
JUDG E,

MEMNORANDUUN

This Memorandum will deal only with the issues as to the 8 1/2
of the SE 1/4 of Section 23, Township 119, Range 42. On April 16,
1964 plaintiff executed and delivered a quitclaim deed to said tract
to A, O. Krebs. This deed was filed on August 4, 1964 in the Office
of the Register of Deeds of Chippoewa County and recorded in Book
83 of Deeds, Page 553. On December 29, 1964 plaintiff executed
another quitclaim deed to A. O. Krebs covering said 80-acre tract.

This deed was filed on November 8, 1965 in the Office of the Registier

of Deeds of Chippewa County and recorded in Book 87 of Deeds, Page

380, This second deed was given because of an objection raised by

ken



a title examiner as to the validity of the first deed by reason of

2 statement on the deed "No consideration for this deed.". This
atatemen£ was added to the deed afﬁer it was delivered by the plain-
+1f? to Mr. Erebs. A. O. Krebs executed and delivered a warraﬁty
deed to the Nelsons onm April 17, 1964. The plaintiff claims that
the quitclaim deedshe executed were not intended to relinquish any
title which he had. He has taken several inconsistent positions
with reference to said deeds. His claim that the guitclaim deeds
were not given to relinquish title is not sustained by the evidence,
In fact, his own letters and conduct prove otherwise. His letter

of April 15, 1964 (Bank Exhibit 12-9) directs how the proceeds of
the sale of the 80 are to be disbursed. A statement of distribution

was furnished to the plaintiff (Bank Exhibit 12-10). By letter

dated April 1964 (Bank Exhibit 12-12) plaintiff approved of the

transaction. On April 20, 1864 one-half of the proceeds were sent
to the plaintiff's son as per instructions (Bank Exhibit 12-13).
On May 11, 1964 plaintiff again ackunowledged the sale of this tract.
(Bank Exhibit 12-14), The fact that after some dispute between
plaintiff and A. O. Krebs (Bank Exhibits 12-2 through 12-13) plain-
tiff gave a second quitclaim deed, dated December 20, 1964, is a
further indication of an intention to convey and relinquish any
right he had to this 80-acre tract.

After Nelson had purchased the 80-acre tract with which we
are concerned and were in possession, plaintiff executed a warranty
deed to the 80 acres and two other 80-acre tracts owned by him, with
a notation "meaning to convey hereby all rights reserved in me,
including the gas, o0il and mineral rights in said land.". He also
filed a second Lis Pendens at that time. This deed has no effect
on the title held by the Nelsons. The Nelsons have paid the taxes
on the South 80 acres since they acquired title. As further evidence
of the plaintiff having divested himselfi of the South 80-acre tract,
the fact is shown E&Pt a chattel mortgage given June 29, 1964 did
not include:?ﬁia 80~acre tract. The preceding year a similar
chattel mortgage to the same moringee covered the crops on all three
80's owned by the pléintiff.

- G




$6 dn alse signifiont that on April X8, 1064; The same datse
as the original quitclaim deed was given by the plaintiff to Krebs,
he discharged the Lis Pendens in this action as to the South 80
acres., This partial discharge was filed April 21, 1664 and
recorded in Book 42 of Satisfactions, Page 117.

It is also to be noted that on February 20, 1964 plaintiff
signed the A.8,.C. application for intention to participate in the
Feed Grain Program covering the three 80-acres tracts owned by him,
On March 5, 1965 he signed the same kind of an application form,
but this described only the two remaining 80's owned by him. In
1965 the Nelsons made separate applicatioa for A.S8.C. participation
&8 to the 80 acres purchased by then.

The plaintiff's testimony and some of his letters are so
inconsistent and much of it incredible, that it has little or no

weight.

Let this Momorandum be made a part of the Findings herein.
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EXHIBHT "B"
STATE OF MINNESOTA el IN DISTRICT COURT
COUNTY OF CIIPPEWA EIGHTH JUDICIAL DISTRICI
Alfred M. Joyce, Plaintiff

VS

Northwestern State Bank of
Appleton, Minnesota, Oral
Nelson and Nina Nelson,husband
and wife; Kenneth Kivley and
Nettie B. Krebs, as co-executors
under the Will of A. O. Krebs, de~ JUDGMENT
ceased; Alfred M. Joyce, Jr.,

Mary Compton and A. E. Kief,as
Guardian of the Estate of Jeffery
Allan Lincoln Compton, !

Defendants

This 1s an action to determine adverse clalms. It was on the June
1066 General Term calendar. It was tried on August 22nd, 23rd, 2hth and 30th,
1966. Mr. Jerome Daly appeared as attorney for the plaintiff. Bennett & Bodger
appeared as attorneys for the Northwestern State Bank of Appleton. Prindle,
Maland & Ward appeared as attorneys for the defendants Nelson. Mr. Kenneth
Kiviey appeared as attorney for himself and Nettie E. Krebﬁ, as co-executors
under the Will of A. O. Krebs, deceased. Mr. A, LI, Kief appeared as attorney
and guardian for Jeffery Allan Lincoln Compton. An Affidavit for Publication of
the Summons was made and filed, as required by law. Such Summons and the Order
of this court, dated July 7th, 1966, were personally served upon Alfred M. Joyce,
Jr. and Mary Compton on July 29th, 1966 in the City of Huntsville, Alabama, Proof
of sald personal services is shown by the Affidavit on file herein. The defendants
Alfred M. Joyce, Jr. anﬂ Mary Compton are in default for want of an Answer.

The Court, having conside;gd the evidence adduced, did make its Findings
of Fact, Conclusions of Law and Order for Judgment, on file herein.

NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:

1. That the plalntiff, Alfred M. Joyce, is in possession and is the

owner in fee of the following described premises situate in Chippewa County, Minne-

sota, to-wit:

The South Half (S3) of the Northeast Quarter (NE}) and the
North Half (1) of the Southeast Quarter (SE}) of Section
Twenty-three (23), Township One Hundred Nineteen (119), Range
Forty-two (42), subject, however, to the following mortgeges:

(A) Mortgage given by plaintiff to A. O. Krebs, dated
May 20, 1957 and recorded in the office of the

Regioter of Deeds of Chippewa County in Book 67
of Mortgapges, page 460,

(1)

- Vs g Gl




(B) Mortgage given by plaintiff to A. O. Krebs, dated March ok,
1958, and recorded in tthe office of the Register of Deeds
of Chippewa County in Book 67 of Mortgages, page 507.
That none of the defendants, except Kenneth Kivley and Nettie B. Krebs
| ]
have any right, title, estate, inte_rest or'lien in or upon ‘the premises deseribed,
and that A, O. Krebs was the owner and holder of sald mortgages at the time of
his death.
2, That the defendants Oral Nelson and Nina Nelson are the owners in
i '

fee as joint tenants and in possession of the following described property in

Chippewa County, Minnesota, to-wit: , |

The South Half of the Southeast Quarter (8% of SBJ) of Section
Twenty-three (23), Towmship One Hundred Nineteen (119), Range
Forty-two (42, . |
subject, however, to the mortgage glven by Oral Nelson and Nina Nelson to the
Northwestern State Bank of Apple:ton, Minnesota, dated December 31, 1964 and ‘e~
corded in the office of the Register of Deeds of Chippewa COupty in Book TT7 of
|
Mortgages, page 381, which mortgage was assigned to A. O. Krebs who was the
owmer and holder thereof at the date of his death.

3. That the plaintiff and 'l;‘rie. defendonts Northwestern State Dank of

Appleton, Minnesota, Alfred M. Joyce, Jr., Mary Compton and Jeffery ' Allan

Lincoln Compton have no right, title, estote, interest or liem In or upen the

premises as above described in paragraph 2. '

Dated: December _ 1ith |, 1966.

/)
4.,

it a il LE’/ y IWJ
-

Clerk of the District Court




STATE OF MINNESOTA DISTRICT COURT
COUNTY OF SCOTT 'IRST JUDICIAL DISTRICT

First National Bank of Minneapolis,
a national banking association,

Plaintiff,
VS e

Leo Zurn, Jerome Daly, Roger D,
Derrick, John Doe, and Mary Roe,

Defendants,

DEPOSITION OF:

JEROME DALY

Daniel M, Larkin
Court Reporter

PETITIONER"S EXHIBIT £
2/, /70 L.M,F. _
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1 recar i A i xa ’
record. Did you previously state just a moment ago _.you
2 did have the car in vour possession for safe keerning on

3 July 16 when we met on Mr. Mahonev's farm?

5 0) e PNy L= s
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13 A Same obdjection. ‘
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15 A Same obijection.

16 Q Did you ever have the automobile?

17 A Same objection.
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24 Q Do you personally know Roger Derriecl?

25 A Same objection.
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STATE OF MINNESOTA i hi?rﬁgm;ﬁ&ang GOURT
R

COUNTY OF DAKOTA FEA A Ffﬂéf‘JUDICIAL DISTRICT

File No. 67255
Mary Agnes Dearing,
Plaintiff,
VS.
Colin F. Dearing,

De fendant.

Plaintiff and her counsel, Lawrenc% Lenertz, ap-
peared pursuant to motion of Defendant, scheduled for August
15, 1969. Defendant failed to appear and the‘;ourt having
considered the matters presented;

O RO RS e

1. Motion to reduce child support denied.

2. Plaintiff has executed and delivered the quit
claim deeds set forth in the decree and directed such docu-
ments to Jerome Daly, Counsel for Defendant,

3. Plaintiff's counsel has the stock certiftcates
available for delivery to Defendant's counsel upon delivery of
a receipt therefor.

4. Defendant shall pay to plaintiff at the office
of her attorney the sum of $100.00 towards her attornmeys'
fees incurred herein.

e [/

.','-""r l’gjﬂf t} 30 \-D;TIJ‘-) By the Court
AT Al

e 3

Dated this 20th day

’ £ A 969. «
M?‘r ugu.t' 1 I)E, O!ngl'lﬂl on s Iliﬁ ﬂf

J' fice this 3rd .ﬂqﬂ
19 69 (
GENE/CASSERLY  ~
slerk of District Court
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27 // DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

PLAINTIFE'S

Faye V. Peterson, ' .
FILE NO. 566224 EXHIBIT 2.2

H, J. STASIK

)
)
Plaintiff, )
)
vs. )
) ORDER APPOINTING
Palmer A. Peterson and ) RECEIVER AND REFEREE
Paul L. Halverson, )
individually and as )
Trustee, )
)
.)

Defendants

On motion of plaintiff, and upon all the files, records

and proceedings herein, IT IS HEREBY ORDERED as follows:

1. That this Court does hereby sequester all of the
personal estate of the defendant, Palmer A. Petersom, and does
hereby appoint Joe A. Walters, 845 Northwestern Bank
Building, Minneapolis, Minnesota, Receiver thereof, pursuant
to M.S.A. 518.24, and all other applicable statutes, with all
the po 2rs and authority of a Receiver under the statutes and

common law of the State of Minnesota.

7. That said Joe A. Walters is also appointed a
rReferee of this Court pursuant to Rule 53 of the Minnesota
rRules of Civil Procedure, with all the powers and authority
srantea by said rule or any other applicable rules or statutes

<tate of Minnesota.




3. That without limiting the powers, duties and author-

ities above granted to said Receiver and Rzferee, he is specifically

authorized and directed as follows:

(a) Said Receiver and Referee shall forthwith
take into his possession all of the financial records
of the defendant, Palmer A. Peterson, including, but
not by way of limitation, all of said defendant's
books of account, daily or other records of patients
seen and services rendered, account receivable re-
cords, duplicate deposit records, bank and savings
account records, and records of securities.

(b) Said Receiver and Referee shall proceed with
all reasonable dispatch to collect all accounts re-
ceivable of defendant, Palmer A. Peterson, and to take
whatever legal or other action may be deemed necessary
or advisable to enforce collection thereof.

(c) Said Receiver and Referee shall take into
his possession all securities held by defendant,
Palmer A. Peterson, or in his name, and all bank
or savings accounts in his name or under his control
in any domestic or foreign banks, savings and loan as-
sociations or other financial institutions.

(d) Said Receiver and Referee shall make such in-
vestigation, including the issuing of subpoenas and the
taking of testimony of any witnesses if deemed by him
to be appropriate, as he may deem necessary and ad-
visable to ascertain the nature and amount of the per-
sonal estate of the defendant, Palmer A. Peterson.

(e) Upon receiving any assets of value, said
Receiver and Referee shall apply to this Court for
its further Order fixing his bond. Until said Re-
ceiver and Referee receives any property of monetary
value, no bond shall be required.
4. Within a reasonable time after receiving any of
the records or personal estate of the defendant, Palmer A.

Peterson, the Receiver and Referee shall apply to the Court

for its further Order in reference to the disposition thereof.




5. The Receiver and Referee hereby appointed having
filed with the Clerk of the above Court his oath in form which

is hereby approved by the Court, said Receiver and Referee shall

enter upon his duties forthwith.

BY THE COURT

e

istrict Judge \\\xgzs \5
Dated: January 11, 1965

05, B
r_,\'l'_'-, I~.r-’"; 3
STATE & MINNESOTA, COUNTY OF HENNEPIN 398 UH TR i)
Certiftad to be a true and correct copy of the .
ariginal on file and of record “i%';ggs
JAN T
SO Court ‘c'_-r;'.,,: e .t .IT.,..ﬁ.I‘._
PHILIP_C. SCHMIDT, Clerk of District bty G gD
OV, Lo phf L e Lo £ oeputy | o
A L e i o
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