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August 15, 1962 

Honorable Riohard W. Ervin 
Attorney General 
State of Florida 
Tallahassee, Florida 

near General: 

I have been carefully .tudying your recent letter 
"inviting the Attorneya General of all statea to submit 
amicus briefs'" on your behalf in the pending cas. of 
Gideon v. Oochran. You maintain in that case that people 
too poor to hire lawyers need not have any provided them 
by the state, but must defend themselves against lerious 
felony charge,s alone, as best (or as badly) they can. 

I cannot accept your invitation. 

You oppose the requiremen~ that oounsel b. appointed 
for all indigent felony defendants beoause such a 
reqllirement "would infringe on the right of the Itates to 
determine their own rule. of cr1mlnal procedure." I 
believe in federalism and states' rights too. But I also 
believe 1n the Bill of Rights. I believe deeply that, as 
Justice William Brennan put it

l 
"federalislll should not be 

raised to the plane of an abso. ute, nor the 8ill of Rights 
be reduced to a precatory trust." Bremwm,. The Bill of 
Rights and the States, 36 N.Y •. U.L. aev. 761, "4 (1961). 
I also share the view of Justice Walter Schaefer of the 
Illinois Supreme Oourt, Schaefer, Federall.1Il and State 
oriminal procedur., 70 Harv. L. Rev. 1, 26 (1956), that: 

"Oonaiderations of federaliam of course remain 
important. But in the world today they must be 
measured against the competing demands arising out 
of the relation of the United States to the rest of 
the world. The quality of • nation's civilization 
can be largely measured by the methods it us.. 1n 
the enforoement of it. criminal law. That measure .. 
ment is not taken merely in retro.pect by social 
historian. of the future. It i. taken from day to 
day by the peoples of the world, and to them the 
criminal procedure .anctioned by any of our .tate. 
u the procedure sanctioned by the United State .... 
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much the penal ties imposed on the defendant upon 
conviction, but the need for skilled representation 
in the proceedings d1rected to the establishment of 
guilt. There is little basis for the belief that 
trials of capital cases ,in general, produce greater 
need than trials of several other categories of 
serious, non-capital felonies. Most experienced 
defense Lawyers would probably testify that a murder 
prosecution, which may result in imposition of the 
death penalty, is not by any means ordinarily the 
case most difficult to defend. Indibtments charging 
the accused with sueh crimes as embezzlement, con-
f idence game ,or conspiracy, are lUtely to place 
the unrepresented ·defendant in a far more helpless 
position. The rule, therefore, seems vulnerable 
t o fundamental criticism ***. rr 

It may come as a surprise to some that a law enforcement 
officer is concerned about the rigbts of defendants. But 
one of our basic duties is to see that t he defenaaht has a 
fair trial. As Brooklyn District Attorney Edward s. Silver 
noted with j U8tified pride -- at a time when he waa 
president of the National Association of District Attorneys -­
he and other New York district attorneys have introduced a 
number of bills aimed at protecting the rights of defendants. 
Silver, The Wireta in - Eavesdro i problem: A Prosecutor's 
V i~w, 44 , nne • ev. ,- • t n Mr. S ver 
spoke f or all sttorneys gene.ral and prosecutors who Illeet 
their r esponsibilit ies when he said : "Justice, and only 
justice, must be our goal and a desire for results that 
will insure statistical excellence may frequently interfere 
tdth the attainment of this end." I d . at 852 n. 60. Since 
t firmly believe that any person cliiFged with a felony 
should be accorded a right to be represented by counsel 
regardless of his financial condition, I would welcome the 
courts' imposition of a requirement of appointment of 
counsel in a ll state f e lony pr.osecutions. 

WFH:jc 

Sincerely 'Yours 

WALTER F. MONDALE 
Attorney General 
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Honorable Walter F. 
Attor-ney General 
state of IVIinnesota 
st. Faul, Minnesota 

TALLAHASSEE 

August 21, 1962 

Mondale 

( 

Re: Right to counsel; Gideon v. Cochran 

Dear General Mondale: 

Thank you for your recent letter pertaining to the above 
case. I am compelled to answer because I feel that you do 
not fully under'stand my position in the matter. 

Gideon petitioned the Florida Supreme Cour't for a writ 
of habeas corpus, allegi ng that an attorney should have been 
appointed for' him, even though he was charged with a non­
capital felony. Since, under Florida statutory law, there 
is no absolute duty imposed upon a trial court to supply an 
indigent defendant with counsel in a non-capital case, the 
Florida Supreme Court denied the petition without a hearing 
or a return. It is from that denial that the United States 
Supreme Court granted cer'tiorari. 

I have thus been placed in the position of an advocate, 
and as I see it, my duty is to present to the Supreme Court 
the str'ongest possible argument on why the doctrine of Betts 
v. Br'ady should be adher'ed to. My personal f eelings on 
whether Betts is a good r ule or' not are of no consequence, 
due to my status as an advocate. 

Due to the far-reaching implications of the Gideon case 
in the fields of constitutional and criminal law, I invited 
the Attorneys Gener'al of all the states to submit amicus 
curiae briefs. I sent such requests to those states which 
have laws mandatorily requiring a~pointment of counsel in 
felony cases for two reasons: (1) Attorneys General of some 
of those states might strongly believe that the states them­
selves should be entitled to set up their own rules of 
criminal procedure, and that the states themselves should be 
allowed to decide when to require automatic appointment of 
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counsel in felony prosecutions, and (2) If the Supreme Court 
overrules Betts v. Brady, there is at least a small possi­
bility that the Sixth Amendment's right to counsel provision 
will be specifically incorporated in the Fourteenth Amend­
ment. If this happens, it seems to me that states may be 
required to appoint counsel in misdemeanor cases as well as 
in felonies. Since many states do not provide counsel in 
misdemeanor cases, they may be interested in filing amicus 
briefs on this point . 

I hope these r 'emarks will clar'ify my position in the 
Gideon case. 

With best wishes, I am 

RWE/bjvh 

ichard W. r 
Attorney General 
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September 10, 1962 " 
I , 

The Honorabl e Rich'ard . Ervin 
Attorney General 
State Capitol 
T,a1~}lassee, Florida 

, r 
De,ar Geaeral Ervin: 

Than you very , much for your recent 
letter e~pl,ainiDg more fully your pasi tiOD in ' 
the case of Gideon v. Cochran. I understand 
fully your re,sponsibili ty un'de r F~orida law to 
defend the Florida criminal procedures when 
l ega lly attacked. I truly understand and 
respect your po itiom as an advocate. However, my 

" s,t,J'~~~g belief iI? tbe. doctrine tila t every person, 
regardless of i1Danc.1al resources, sbould have a 
right t~ counsel, requires me to contiBue to 
adv,oc:ate the position wbich was out lined in my 
previous tetter. ' 

WPM:dck 

Sincerely yours, 

WALTER F .. l.ONDALE 
Attorney General 
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OFFIOES OF THE 

THOMAS F. EAGLETON 
ATTORNEY GEN E.RAL 

ATTOR~Y GENERAL OF MISSOURI 

JEFFERSON OITY 

October 24, 1962 

Honorable Walter F. Mondale 
Attorney General 
State of Minnesota 
St. Paul, Minnesota 

Dear Walter: 

I will be happy to join with you in an amici curiae brief 
in the United States Supreme Court in the case of Gideon v. 
Cochran. 

It is my understanding that this case squarely challenges 
the doctrine of Betts v. Brady, 316 US 455, 62 S. Ct. 1252, 
86 L. Ed. 1595, and I believe that those states which have 
taken it upon themselves to guarantee the right of counsel 
to indigent defendants should be heard on this issue. 

Since 1825, Missouri has provided by statute for the 
appointment of counsel in felony cases to represent defendants 
unable to employ counsel, upon the request of the defendant. 
More recently, this right has been extended by Missouri Supreme 
Court Rule 29.01 to provide that, upon arraignment on a felony 
charge, if it shall appear to the court that the defendant is 
unable to employ counsel the court has the affirmative duty 
of informing the defendant of his right to counsel. The court 
must then make specific inquiry to determine whether defendant 
desires to have counsel appointed, and if so desired, make 
the appointment. 

I have long felt that the distinction drawn by the United 
States Supreme Court between capital and noncapital cases in, 
determining the right to appointed counsel is an artificial 
one. The Fourteenth Amendment guarantees due process of law, 
whether it be life, liberty or property of which a person is 
to be deprived. Moreover, the rash of cases in recent years 
in which the Supreme Court has found due process to be vio­
lated for failure to appoint counsel in noncapital cases 
evidences the failure of the Court's piecemeal approach. 
Undoubtedly, for every case reversed, dozens never reach 
the high court, probably, ironically enough, for want Of 
counsel to pursue the appel~te or habeas corpus routes. 
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Honorable Walter F. Mondale 

The injustice of the present Florida procedure is aptly 
demonstrated by the opinions in Carney v. Cochran, 369 us 
506, 82 S. Ct. 884, 8 L. Ed. 2d 70, particularly that of 
Mr. Justice Douglas, concurring. To my mind, the only ef­
fective remedy lies in a declaration by the S~preme Court 
that due process of law requires that counsel be made availa­
ble for every defendant charged with a felony. I certaiwl~ 
hope that the amici brief which you propose will assist the· 
court to that conclusion, and I am pleased to add the name 
of the State of Missouri to it. 

Yours very truly, 

~fuf~ 
Attorney General 

P.S. 
If it is your desire to include in your brief any "local 

law" on this question insofar as the states which are joining 
you in the amicllls brief, we would be only too happy to furnish 
you with a memorandum of Missouri law on the right of an 
accused to be supplied counsel. 
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For Amic i Curiae vJhich vras filed. with the United s t ates 

Supr emo Cour t in the matter of Q-i ~e on Vo Co~_hran. 

With all b as t wishes, 

r: YOfrSlfvery tr7~)V' ~) 
\ 

I j / (;\ " I I . 
CA' i / " // ~ - I J / . ' I ' . Y . I l \:\j--/"L---\J-\~~~ 
~ 1NARD J. Mc CORHAC Jr. ~ Attorn ey General "", \ .J ---. "', \ "'-. . ..... :~. 
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