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STATE OF MINNESOTA} __ DISTRICT COURT,
COUNTY OF CARVER L RIGHTH JUDICIAL DI STRICT,

S R R e W R e e e e W W W W e b e e e et - . -

Theresia Kesler, Rosa Schmidt, Joseph
Kesler, Frank Késler, Barney Xesler, Anna Dibos
and Victoria Kesler,

Plaintiffs, SUPPLEMENT AL ANSWER.
The Chicago, Milwaukee & St, Paul Railway

NPT« Defendant.

Pra——— e e L D I R i e i e L LT

The defendant, by way of supplement to its original
answer, served herein on the 14th day of September, 1906, alleges
that thereafter and on the 9th day of August, 1907, the plaintiffs,
by warranty deed, dated on sald last named day, granted, bargain-
ed, sold and conveyed unto John Hudinsid, of the County of Carver,
State of Minnesota, all that tract, or parcel, of land lying and
being in the County of Carver and State of Minneso ta, described
as follows, to wit:-

The West Half of Northwest quarter (W of N.W.}) and the Northwest
quarter of Southwest quarter (N.W.} of S.W. 4) of Section Twenty-
Nine (29) and the Northeast quarter of Southeast quarter (¥.E,% of
S,B.}) of Section Thirty (30), all in Township One Hundred and
gixteen (116), Range Twenty Three (23), containing 13%.73/100 acres,
more or less; excepting therefrom the South Twenty (20) acres off
of said NW: of SW of Section 29 and off of NE} of SE} of Section
30, and also excepting 6.27/100 acres heretofore sold to the H. & D.
Ry. Co. for right of way, which sald tract, or parcel, of land,

so granted, vargained, sold and conveyed, ig the same tracts, or
parcels, of land described in the complaint in this action.

WHEREFORE, the defendant demands judgment against said
plaintiffs that their complaint and action be dismissed, and that

the defendant recover its costs and disbgrsements of sald action.
P e r s

ﬁ/'x..%
Gl ey
Attorney for Defendant.
25 Milwaukee Station,

Minneapolis, Minn,
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STATE OF MINNESOTA
COUNTY OF HENNFEPIN

¥, W. Root, being duly sworn on his said oath, says,
that he is the Attorney for the Defendant in the above entitled
action; that tle foregoing Supplemental Answer is true to the
best of his knowledge and belief; and that the reason why this
verification is not made by said Defendant is that it 1s a corpora-
tion duly organized under the laws of the State of Wisconsin and
absent from, and has no officer acquainted with the facts and cap-
able of making this verification within, the County of Ramaey, in

sald State of Minnesota, wherein resides its aa}d Attorney.

//-*’7"
/
/a‘///'

Subscribed and sworn to before me
this ¢"* 3""5 __day of February, A.D,1909,

Notary Public,

Ramsey County, Minnesota.

My commisaion expires /73:_._5/___/"157/«’ =

(SFAL)
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STATE OF MINNESOTA
DIST COURT,
CO'TNTY OF CARVER

WEtsteir IR 3T

=SS gyT TR
Theresia Kesler, Rosa Schmidt
Joseph Kesler, Frank Kesler, fiarney
Kesler, Anna Divos and Victoria
Ked ey

Plaintiffs, !
THY CHICAGO, MILWAUKER & ST. PAUL
RAITLWAY COMPANY,

Defendant,
SSnEmrys e I=IIeIT T T sEdMTI 1S asa=a
SUPPLFMENT AL, ANSWER,

R e e F - P e Ty T =23

S T S S ———

Due service of the within Supple=
mental Answer is hereby acknowledg =

I
ed this day of y 1909,

|

Attornevs for Plaintiffs.

CARVER COUNTY,

FILED




STATE OF WIN%ESUTA} DISTRICT COURT, %
COUNTY OF CARVEFR : EIGHTH JUDICIAL DISTRICT.

Theresia Kesler, Rosa Schmidt, Joseph

Kesler, Frank Kesler, Barney FKesler,

Anna Divos and Victoria Kesler,
Plaintiffs, and

John Hudinski, substituted therefor,

V8=
The Chicagoe, Milwaukee & St, Paul Railway

Compa
manie i Def endant .,

This cause came on for trial before the court without a jury
on the 8th day of Novemher, 1906, the testimony of the several
witnesses produced was taken, and, on the 6th day of February,
1909, arguments were made by the respective counsel, and the cause
submitted.
It was stipulated orally by the counsel that the restrain-
ing order theretofore made and served in said cause, should be va-
cated, and an order entered by the court to that effect,
Having dulv considered the testimony, and listened to \

the arguments of counsel, the court finds the following facts: ‘

FINDINGS OF FACT.

October 11th, 1880, !fichael ¥Xesler and wife, then belng
owners and in possession of the land described in the complaint,
conveyed by warranty deed, without reservation, to the Hastings
and Dakota Railroad Company, a One Hundred (100) foot right-of-way
strip, running in a northeasterly and southwesterly direction,
through the SW} of the NW of said Section Twenty-nine (29), and
the NE} of the SF} of said Section thirty (30), which deed is re-
corded, in the office of the Register of Deeds of said Carver
County, in Book"D"of deeds, at page 497.

Thereafter, and on the 28th day of December, 1882, sald
Hastings and Dakota Railroad Company conveyed the said right-of-
way to the Chicago, Milwaukee % St, Paul Railway Company, the de=
fendant in this action,

The line of railroad was constructed upon said right-of=

L way Btriy in the year 1880, leaving a part of sald land upon el ther J

side thereof.




., Upon the said right-of-way strip there was a low wet
place or marsh, which permitted water to pass from one side there=-
of to the other, and, in constructing said line of railroad, the
Railway Company, a8 was usual in such case, constructed a trestle
about Fightv (80) feet in length, with two openings in the center,
in the clear ahout Sixteen (16) feet in width and Twenty (20) feet
high dcroes eaid low ground or marsh, upon which its track was
laid.

In the year 1886 the defendant constructed fences upon
ei ther side of its said right-of-way across said land, but, as was

usual in such case, connected said fences with the ends of said
+ 3 4 r ¥k « -
trestle, instead of continuing them across said low ground or .

marsh.

Michael FKesler continued to live upon the land until his
death, in February 1882,

Upon the death of the sald Wichsael Xesler, the plaintiffs
in this action succeeded to the title, and continued %o live upon
and cultivate said land as ocne farm.

During all said time the Railway Companies maintained,
for the benefit of the occupants of said farm, two farm crossings
at grade, one thereof being locat ed, about ,upon the section line
between Sectiona29 and 30, and the other some distance westerly

thereof,

In addition to makine use of these crossings, the occu=

=

pants of said farm, during all said vears, used the easterly of
said two openings of said trestle to zo to and from the farm
buildings, located on the north side, to that part of the farm lo=-
cated on the south side of the track,

In the Fall of the year it was customary 10 drive the
gt ock to and from the pasture, upon the south side of the track,
through said easterly opening.

There was also a private road-way leading from said open=-
ing northerly to the public high-way, which road-way was used in
hauling wood and crops from the land south of the track to the
buildings upon the north side.

There was no part of the land upon the south side of the
track, that could not be reached by crossing from the north side
upon the main farm crossing, 80 called, located near, or upon, the

section line hetween said Sections 29 and 30, but it was more cone

venient to use said easterly opening. -]

2.




It was withou! dispute that the difference in the value
of the farm, with and without the passage way, was bDetween $500,00
and $1000,00,

At the time of the cormencement of this action defendant
was about to fill the space with earth and thereby cempletely ob=
struct further passage under the track.

Plaintiffs brought this action to estahlish an easement
by prescription under the track at this point, and to compel defen-
dant to keep open and maintain such opening for the use of plain-
tiffs, and for other relief,

Subsequent te the cormencement of this action, and on
the Oth day of August, 1907, the plaintiffs by warranty deed, sold
and conveyed unto John Hudinski, of the County of Carver, and
State of Minnescta, without reservation, the land described in
the complaint herein,

Thereaft «r, and hy verbal stipulation hetween the Attor-
neys, the sald John Yudinski, as successor in interest to sald

plaintiffs, was substituted as plaintiff in said asction.

CONCLUSIONS OF LAW.

As conclusions of law the court finds:®

That the possession or use relied upon by plaintiffs was nei=-
ther hostile in ite inception nor under ceolor or claim cf right;
was permissive only and in subservience to the superior right and
title of the defendant.

The true rule is stated in the case of Omodt ve. C.M. &
st.P. Ry. Co,, 118 N.W, 798.
he facts in that case cannot be distinguished from those
in the casze at bar.
hat there is a total failure on the part of the plain-
tiffs to establish auy easement, by prescription or otherwise, or
any right, in, upon cr to any part of the 100 foot right-of-way
strip, conveyed by the said Michael Xesler and wife as aforesaid.,

That the defendant is entitled to judgment vacating and
setting aside the restraining order, heretofore made aund served
herein; that the plaintiffs take nothing by their said action, and
that the defendant recover its costs and dishursements of said action,

Let judgment be entered accordingly.

Dated February__ 10th, 1909,

By the Ccurt,

o SVEs : i
Al LU etrs Tudge.




STATE OF MINWESQOTA
COI™TY OF CARVEFR
= -R."—'I'==':==‘=:':.:": tag -3+ ¢4 344 - t-+ S = 4} | |
Theresia Xesler, Rosa Schmidt
Joesph Kesler, ¥rank Kesler, Barney
Kesler, Anna Dibos and Victoria
Kesler,

Plaintiffs,

LS
THE CHICAGO, MILWAUKEF & ST. PAUL
RATLWAY COMPANY,

Defendant,
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STATZ OF MINN®SOTA. DISTRICT COURT.
COUNTY OF CARVER. BIGHTH JUDICIAL DISTRICT.

Theresla Kesler, Rosa Schmidt, Joseph

Kesler, PFrank Kesler, Barney Kesler, ,

Anna Debos and Victoria Kesler, l
Plaintiffs, and

John Hudinskl, substituted therefor,

The Chicago, Mlilwaukee & S5t. Paul

lallway Company,
Defendant.,

Upon the application of sald plaintiff all proceedings on the part
f the defendant are hereby stayed for a period of forty days from the
:ate of the filing of the decision herein to enable plaintiff to prepare
nd serve a proposed case in said action.

ated March 1, 1909,

_ 2z

Judge of said Court.
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STATE OF MINNR3OTA. DISTRICT CCURT.

COUNTY OF CARVER. ‘' BIGETH JUDICIAL DINTRICT.

John Hudinski, substituted in the place

of Theresia Kessler, Rosa Schmidt, Joseph

Kessler, Frank Kessler, Barney Kessler,

Anna Debos and Victoria Kessler,
Plaintiff.

against
The Chicago, Milwaukee & St. Paul
Railway Company,

Defendant.

The above entitled cause of action came duly on for trial
at the Adjourned General September, A, D, 1906, Term of the Dis-
trict Court in and for said County, at the Court House, in the
City of Chaska, Minnecota, on the 8th day of November A. D, 1906,
before the Honorable P, W. Morrison, Judge of said Court, without
a jury, whereupon, the following proceedings were had:

APPEARANGE B ¢

Odell & Odell, Fsquires, appeared as counsel for the Plaintiffs;

Fred W. Root, HYsquire, appeared as counsel for the Defendant.

BARNEY EKEESLER, one of the plaintiffs, cdlled as a
witness in his own behalf, being first duly sworn, testified as
follows:

Direct Examination,
By Mr. Odell:
2 Your name 1s Barney Kealer, 1is it?
A. My name 18 Bernard, but 18 is gowme all over the United States

for the last 25 years Barney.

.+ You are one of the plaintiffs in this case, are you?

A. Yes, sir,




1. How old are you?

A. I am 43.

Q. Are you a son of Michael Kesler, deceased?

A. 1 am,

Q. Theresia Kesler is your mother?

A. Yes,

Q. And the other plaintiffs are your brothers and sisters?

A. Yes, sir.

Q. When did your father die?

A. In 1882,

Q. You remember what time in 18827

A. The 28th of February; no, the 24th of February.

Q. At the time of his death, whore did he live?

A. On the farm where I used to live,

Q. The premises which are described in the complaint in this
action?

A. Yen, sir,

Q. How long had he lived there before his death?

A. Pour years; he lived on the farm, that is first, then he came
on the farm; about thirty years.

£. Wers you born on that fasm?

A. Yes, sir,

Q. Did your father leave a will?

A. No.

By Mr. Root: Just state what you have on that line; I have no
objection to that,

By Mr. Odell: That the plaintiff Theresia is the widow and the
other plaintiffs are the children and heirs at law of Michaol
Kesler, deceased, and that they succeeded to the title to the
premises mentioned in the complaint as the widow and heirs at
law of Michael Kesler,

By Mr. Root: That is admitted by the defendant,

L 1. Now, after your father died, how long did you continue to live

upon the farm?




.-‘.ln

A.
Q.
A.
Q.
A.

Until a year ago.

A year ago?

Yes, in 1882 he died; twenty three years, I guess.

After your father's death?

Yen.

pid your mother live there with you?

Yes, sir.

Now, you know the Chicago, Milwaukeo & St. Paul rallway as
it is located thru that farm, do you?

Yes, sir,

And you know the location of the trestle which is mentioned
in the complaint in this case, do you?

Yes.

Now, in what way was that trestle or opening under the trestle
upon the right of way of the railroad company used by your
father up to the time of his death, 1if you know?

For a crossing and cattle pass.

About how many acres of the farm lie upon the south gide of
the track?

About GO.

And for what purpose is the land which lies south of the track
used?

For hay and grain: wood.

There are some cultivated fields upon that side?

Yas.

Some meadow land?

Yes,

Any pasture land?

Yes; well, no pasture land; it is wood land, tamarack swamp.

_ Woodland. 1Ie there any portion of the land which lies south

of the track marsh land?
No; that is, you mean slough land? !
Slough land, yes?

No. .




Qe
A,

Q.

A.
Q.

What is your answer? A. No.

Is there any portion of the land which lies south of the track
whlch 1s not capable of being used for some beneficial purpose?
No.

At the point where the railroad entere your farm upon the east
line of it, what is the distance to the public highway?

It ia about two rods.

Two rods; isn't it a little more than that; about four?

It may; I can't state exactly,

Well, it is somewhere from two to six rods, and not further
than six rods?

No.

Now, this public highway runs in a northerly and southerly
direction along the east dide of your farm?

Yes,

Upon which side of the railway track are the farm buildings?
On the morth side,

Now, how many crossings are there over the railway track upon
your farm?

There 1s two crossings, but one of them is no good, can't be
used for only about seven acres,

Now, going along the track west of the trestle, how far do you
go before you strike the first crossing over the track?

About. thirty acres,

Across about thekrty acres, Now, there is a road, a farm road,
leading to that crossing, on both sides, is there not?

Yes,

And that crossing 1s used?

Yes,

Now, farther west there is another crossing over the track, is
there not?

Yes, sir.

And how 1s that croesing; is that put to any use, or much use,




on the farm?

A. No,

Q. That crossing affords access to about how many acres of land
lying on the south side of the track?

A, About seven,

Q. Now, can you reach all the land which lies upon the south side
of the track by using the crossing which you say is about thirty
acreas from the trestle?

A. Yesn.

Q. That crossing gives you access to the entire sixty acres of
land, does 1t?

A. Yes.

Q. Now, in what way did your father use this trestle or opening
under the teestle, during his lifetime?

A. For a cattle pass, and crossing for hay and grain and wood. |

Q. Did he in his lifetime have under that trestle a roadway of
any kind?

A. Why, yes,

2. Now, how many bents are there under the trestle, if you know?

A. There is only one particular one.

Q. The trestle 1s built on pikes?

A. Yen, sir,

Q. And one bent in the center of the trestle?

A. Yes.

Qs Now, on which side of the center bent did your father have his
road way?

A. On the east side,

2. Then your father's road way was in the opening east of the
center bent of piles?

A, Yes,

Q. Now, you say that he used that for hauling hay and grain from

one alde of the track to the other?

A, Yos, sir, J




1. And also as a pass, underground pass, for his cattle?

A, Yes.,

Q. For what purposes did he pass his cattle under that trestle,
and what seasons of the year?

A. Por eating on the other side of the track, in the fall of the
year.

Q. Well, you may state whether or not he pastured any portion of
the land which lay south of the track?

A. No, he didn't pasture it all the year around,

Q. Well, did he pasture it at all?

A. In the fall, yes,

Q. In the fall of the year?

A, Yes, sir,

3. Theh he used it for what is known as a stubble pasture, did he?

A. Yes.

2. Did he use that portion of the farm for that purpose during all
the time he lived, after the building of this railroad?

A. Yesn,

2? Is the railroad as it runs thru the farm, and was it at the
time of your father's death, fenced both sides?

A. It wasn't fenced when my father died.

2. Was it fenced after his death, and is it fenced now?

A. Yes, sir,

3. And for about how many years has it been fenced upon both
sides of the right of way?

A. Oh, say about twenty years.

2. Now, when the radlroad company built its fences, how did it ;
build the fence upon both sides of this trestle?

A. They built it to the trestle, and then onto the piles, to the
plles.

Q. Built it to the piles at both ends?

A, Yesn,

9. In other words, the railroad company bullt its fences so as to

-6-




leave the opening under the trestle; 1s that 1t?

A. Yes,

2. And the company has maintained its fences in that condition
ever since they were bullt?

A. Yes, sir,

Q. Now, after your father's death, your mother and the children
continued to occupy that farm, did they?

A. Yes.

Q. And in what way was the opening on the east side of the center
bent under the trestle used by your mother and the children
during the years that they lived there?

A. In what way?

2. Yes; how did you use 1t? What use did you make of 1t?

A. Por crossing hay and grain, manure, and a cattle pass,

2. You used it as a way to travel from one side, from the land
lying upon one side of the track, to that lying on the other
side? .

A. Yes,

Q. And for the passing of your cattle from one gide to the other?

A, Yes, sir,

Q. Now, was 1t used continually during all the time that your
mother and you lived upon the farm?

A. Yos, sir.,

2. And after your father's death for how many years did you use
that continually and uninterruptedly?

A. Twenty three years, n
Q. And the opening that you made use of under the trestle, at that
time, you say was the opening lying east of the center bent?

A. Yes,

2. What is the width of that opening, about?

A. About 16 feet,

3. And how high 1s the trestle above the natural surface of the

ground at that point?
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Qe

About twenty feet.

CAlling your attention to the crossing which is over the track
and next west of this trestle, you may state whether or not
there are any openings in the fences upon both sides of the
ceossing, the railroad fences?

On the railroad crossing?

Mr. Root: Yes, you mean gates?

Yes.

Mr. Root: mppose we indicate that as the main surface farm
crossing as distinguished from the one farther west,

Well, that is the main crossing on the farm over the track?
Yes.

Now, at that crossing there ie an opening in the fences upon
both sides of the right of way?

Yes.

And in crossing from one side of the track there to the other
side it i1s necessary to open and close those gates?

Yes, sir.

Now, when the cattle are turned out upon the stubble in the
fall of the years in order to pass thru from one side of the
track to the other, in using that crossing, it would he
necessary for somebody to go out to the crossing and open the
gates to let them pass thru?

Yes.

And how is it as for getting from one gide of the trestle to
the other?

There is a free pass there,

Now, 1s there any portion of the farm lying south of the track
that you can reach with a team and wagon by using this opening
under the trestle that you can't reach with team and wagon by
using this main crossing?

Ho.

The hay grown upon the meadows can be hauled from the meadow

o




A.

.

AI

Q.o

to the farm buildings on the north side of the track by using
the main crossing over the track, as well as it can be by
using the pass under the trestle?

No.

¥hy not?

Because it is too far, ahd soft places all over the field,
The dlstance would be greater?

Yes,

And what is there about the chursster of the ground over which
you have to pass, if anything, which would interfere with
using the main crossing?

Well, low places, soft places,

Low, soft places. "hat crossing has been made use of upon the
farm ever since the building of this railroad for the purpose
of getting the hay grown or raised upon the south side of the
track over to the farm bulldings?

The trestle,

The crossing under the trestle?

Yes.

And can you get the hay over to the farm buildings by the use
of any other trestle, any other crossing?

Yes, we can,

But it wouldn't be so good a route?

No.

. How many bents or tiersof piles are there under that trestle?

Three.

One at each end and one in the center®

Yea, sir.

Now, in bullding the fences upon both sides of the right of way,
you say that at a point opposite, or nearly opposite the trestle
the fence runs from the edge of the right of way down to the

row of pikes, down to each end of the trestle?

Yas,




Qe

Qo
A.

By

By

In using this opening on the east sido of the center bent under
the trestle, did you do anything upon the ground, and, if so,
what, for the purpose of making a road or way there on the east
of the bent?

Yes, I did.

What did you do?

Hauled some hay and straw in there some times to get thru when
it was a little soft.

well, did you do anything to bulld a road so that you could
pass thru there?

Yes, with hay and straw,

Is there a road upon the farm leading from the buildings, or
from the public highway down to that opening under the trestle?
Yez, sir.

A farm road?

Yes, sir.

And is there a farm road upon the south side of the track lead-
ing to the opening under the trestle?

Yes.

And how long has that farm road been there?

Twenty six years.

And has it been used as a farm road during all that time?

Yes, sir.

You may state whether or not during all that period of time to
which you have referred, you have claimed the right to use that
opening under the trestle as a way?

Mr.Root: Walt a moment. That is objected to on the ground
that it calls for the opinion of the witness, Of course, they
can testify, if there is any foundation for this at all they
can show it by acts or language. The fact he had in his mind
or claimed it without making known to the defendant, would be
calling for an opinion,

the Court: The objection is overruled; I think the party can

| g




A
By
By

show his intention,

Just answer the question?

What was 1it?

Read the question?

Yes, s8ir,

And have you used it as such with the knowledge of the employeas
of the railroad company, the sectioh boss and road boss?

Yes.

Mr. Root: Well, may I have an exception to that last?

the Court: There was no objection.

Mr. Root: Well, I meant objection, of course, there 1is no jury;
I was rolling my map at the time. I would like to interpose
an objection to that, whether he used it with the knowledge

of the section men, as being irrelevant and immaterial,

The Court overruled the objection.

By

Cross Examination.

Mr. Root:

Marked defendant's exhibit 1.

e

Mr. Kesler, I am showing you a map here marked defendant's
exhibit 1, and I will describe it a little bit to you first,
so you will understand it. That square marked up there in the
north side of the map, marked farm house is supposed to be
your house?

Um, htm,

That doesn't show your other farm buildinge?

No.

Now, these lines running from the northeast corner of the map
in a southwesterly direction across the map, that is supposed
to show the line of the railroad,

Um, hum,

You see the fences are indicated by a line, drawn on either
slde, with cross marks?

Yes,

-11-




Q-
A-

A.

AL

AI

And the two lines in the center are supposed to show the track?
Yes.

Now, 2 part of the highway is indicated; it doesn't show where
it passes opposite your house, but it shows where it comes down
acrose the railroad track, shows cattle guards on either slde?
Um, hum,

Then it also shows this trestle which is indicated here, and
also shows a roadway or way of some sort leading from the high«
way down towards this trestle, down into low grounds?

Yes,

Then, on the south side of the track it shows what 1ls swamp
land, this large portion at the southeast corner of your
premises; it also shows what has been made use of as hay land.
Um, hum,

Then it also shows the roadway that leads from this low ground
up to this main farm crocssing that we have talked about{ that
is here, indicated main farm crossing; it says here farm cross-
ing, gate, gate, on eikher side. Now, it 1s indicated here that
that roadway leads from the low land following round in a kind
of a water way up to that crossing; then it is indicatec¢ on

the north side where it leads up toward the farm bulldings.

You recognize that, do you, as showing the location of thé track
and of the house and the trestle and the highway?

Yes,

That showe it fairly well, does it, as you recollect 1it?

Shows it falrly well; but I can't see no swamp land on the
farm.

vwell, I don't mean to say, Mr. Kesler, it isn't such land as
would prevent you going in to get wood, but it isn't culti-
vated land, this swamp land?

Well, it is hay land,

I mean you don't cultivate it, don't plow 1t?

No, no,




Well, is there any timber on this land?

Yes.,

On this land indicated at the southeast corner of your land, ‘
indicated a 8 swamp land, that has timber on 1t? .
Yea, sir.

Now, on the south side of the track and near the east line there

i a little tract of land indicated as cultivated land; there

1s a lot there right in there at the corner of the railroad !
and the east line?

Yes.,

And the diestance that Mr, Odell asked you about, between your

east line here on the south side of the track and the highway

ie indicated as shown on this map, it is from 2 to 4 rods,
gsomething like that, isn't 1it?

Ye

1]

Now, this crossing which we have called the main crossing is

a grade crossing, that is, crosses the railroad track on the
level of the track?

Yes.

And it is a plank crossing as well?

Yes,

Plank either side of the rails and between the rails?

Yes,

And there is a gate in the fence, the right of way fence, on
either side?

Yee,

That is the crossing which you have used during all these years
to haul the grain and producte raised on this high knoll of
cultivated land on the south slde to the barn?

Oh, no, not always,

Well, principally, used that prinecipally?

Some hauled to that crossing and some by the trestle,

But if you wamt by the main crossing you wouldn't have to go J

]S
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on this wet land?

There was no wet land there.

Well, if you haul from this cultivated land by way of this main
erossing you wouldn't have to go into any wet land, would you?
No, not that way.

That would all be hauled by the main crossing on dry, hard
ground, wouldn't it?

No, not all,

Where is there any part of this roadway that you haul over this
main crossing from this cultivated land, where does that road~
way go into any wet land?

The roadway on the north side of the track?

Prom the south side of the track going across to the north side
hy way of the main crossing?

This road by the creek.

Yes?

Well, right around here there is a soft, wet place,

Oh, there is a soft, wet place along the creek leading up to
this main crosaing?

Yos.

Now, you say that when you hauled by the trestle, after going
under the rallroad track you then go in a northeasterly direc~
tion to the highway?

Yes, sir,

And then go along the highway to your buildings; that 1s right,
is 1t?

Yes.

Mow, you say that this trestle work had two openings, did 1t?
Yes.

And 1t was thru the east of these two openings that you usually
passed in going back and forth?

Um, hum,

That trestle work is about elghty feet long, is it?

o1
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I think so.

And that trestle work was putl in there when the raillroad was
constructed?

Yes, eir.

See, that ralilroad was constructed in about what year?

1€80.

18807 A. Yes,

You were then about how 0ld?

17 years.

17 years old; you are 43 years old, are you?

1 am 43 years old.

And you lived on the farm at that time?

Yes, eir.

The location of this trestle was at the lowest point in that
low land?

Yes.

S0 that whenever there is water upon the north side of the
trestle that should flow to the south side, it would naturally
go thru that opening under the trestle?

sure.

And ien't it a fact in most years, especially in wet seasons
such as we have had for two or three years past, that the
land on either side of the railroad track and thru this trestle
is wet?

Why, yee, it 18 a little wet, sure.

In some years, you say, it i{s so wet that you had to put on
hay and straw in the eaast opening so that you could drive
thru with loads?

Yes, sir,

But other than putting hay or straw in wet seasons in the
openings so that you could drive thru, you have done no work
to prepare it for driving thru?

Not in this particular bent,
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Well, the only thing you have done with either or any bent of
that trestle work is to drop, as you say, hay or straw into
the wet places?

Yes.

Then you could drive over the wet places on the hay and straw?
sSure,

That 1s the only thing you have ever done, as I understand it?
Yes.

Now, you take this main croessing and that has been used 80
much during all these years that it has worn a well defined
traveled way leading across the railroad track there, hasn't
it?

No.

Have you been there thls year?

Well, yes, 1 have been there thles year, sure,

About how long ago were you out there on the main crossing?
Some time 1in September.

Isn't there now a worn way across that crossing just as worn--
like a highway?

Now it is, sure, when that ie dry, but right here there 1is a
soft place there where you can't get thru.

But, Mr. Kesler, this soft place that you speak of is mouth of
the railroad fence?

Yes, inside of the railroad fence, too.

But now, what I am asking you is this, isn't there--I have
been out there so I know,

Yes, 1 know.

Isn't it true that now, this fall, and during all those years,
thie main crossing across the right of way, from one slde to
the other, has been used to such an extent by your people that
there has been a worn, well-defined way leading across there?
Yes,

That is what I mean, yes, In fact, it is worn so much now

thie fall that there isn't any grass growing in the track,
wl B
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is there?

No.

And that is about the way that main croseing has been used
during all those years since the fence was built?

Um, hum.

But when you get down here to this trestle work, that has been

used, for instance take it in the fall after the crops are
taken off, that has been used so that you could turn youb
cattle loose and they wander down thru there, or you could
drive them down thru there under that trestle and into the
field below?

Yes.

But that could be done only in the fall after the crops were
taken off?

After the crops were taken off,

This land south of the trakk isn't fenced at all?

It is fenced along the line.

Oh, the main right of way and along your east line, but the
cultivated portion of the fleld ien't fenced off from the
wet land, grass and other land?

Ch, no,

So that if you turn the cattle off south of the track in the
summer season, there would be nothing to prevent them going
on the grain flelds and corn there?

No.

o that the only time you use that is 1in the fall of the year
after the crops are taken off?

Yes.,

Now, you have no fence along the highway of your property,
have you?

No.

30 that if you turn the cattle loose on the south eide, why

there is nothing to prevent them coming back onto the north

sdde and going onto the highway and golng anywhere? .J
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No.

And there hasn't been during all these years?

No.

And 1f you turn your cattie loose at your house they would go
on the field on the north side, and can go along the highway
anywhere or they can go thru this trestle to the south side?
Sure.

Yes; but If you wanted to put them onto the south side you
woulc have to drive them down thru that trestle?

Yes,

And 1f you wanted to put them in the south side, if that trestle
was closed up, you would have #io drive them by this main cross«
ing down onto the south side?

Um, hum.

Now, in the spring of the year this ground underneath that
trestle at the rallroad tracks, of course is more wet than it
is in the summer season when it 1s dried out?

Why, that's always,

Yes, always that way. And in the spring of the year, 1n
cultivating thies land on the south side of the track, you go
rather more by the main crossing that we have spoken of than
you would to go under thru this wet place under the trestle,
wouldn't you?

Not always.

OCh, not always, but I mean you use-=--what I mean by this is you
use the main crossing in the spring when it is wet more than
the trestle, simply because the main crossing is dry?

Yes, sure,

That is what I mean; why, I suppose wé would all know that but
I want to get it in the record; we have all been farmers more
or less,. There has never at any time been travel enough thru
that trestle, thru either of those bents, so as to weaf the

grass away so that there was dry, hard ground?
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I guess there never was no grass in the center bent.

Well, what prevents it coming up?

That was worn just as much as the other crossing for hauling
the grain.

Now, Mr. Kesler, was you out there a year ago?

Yes, s8ir,

Was you out there this fall?

This fall I wasn't out there.

Is there anything indicating now, this fall, that there 1is any
grass worn away under that trestle?

I guess they couldn't this fall, because that box was put in
there.

But isn't there a road to drive thru on the east side, the
other side of this épening?

I don't know,

Have you been out there?

I have been there once,

Did you go down to these boxes?

Yes, sir,

How wide are those boxes?

Four and a half by four and a half, on the inside,

Well, 1 suppose they are five feet on the outelde. Now, those
boxes are placed one on each side of the piling that supports
those two openings?

Um, hum,

Then the box on the east side and the box on the west side
would take out five feet of each of those openings?

Wedl, 1t takes out six and a half,

That would leave nine feet and a half of way on eilther side?
Yes, but there 1s a ditch on one side,

%ell, on which side is the ditch, easat or west?

The west opening.

Well, there i1sn't any ditch in the east opening?

No.
«lfe
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Well, now, what was to prevent them driving thru the east

opening?

They have dug down four or five feet in order to get thru the

bent; that was fllled up already.

But you say it was the east opening you have been using all
this time?

Yen,

Well, now, let me ask you, Mr. Kesler, have you ever seen at
any time driving enough thru there to wear the grass away 80O
that there was a defined way?

Yes, Blr,

Well, when you cut thru the grass you cut right thru the mud?

Well, I didn't cut into the mud,

Isn't 1t, in the seasons when you use that for driving thru,
so wet that if you wear the grass away it would be right in
the mud?

Ko, only the last couple of years 1t was a little wet,

The last couple of years it was a little wet, Oh, yes, that's
different, Now, this land on the south side has been culti-

vated thie year, this last season, just the same as any other

geason?

Yesn.

This little plece on the east line and south of the track marked

cultivated land, that has b:en cultivated this year, too?
Yes.

And you cut hay in the hay meadow this year?

Yes.

And that hus all been hauled over this crossing?

That was the second crop, but the first crop was all hauled
under the trestle, the sgecond crop of all that land,

Jome of the field has been hauled this fall over the mailn
crosaing?

Juat the hay.

Well, the hay. The hay, then, has been hauled across that

=30




Le

«

RI

main crossing?

Yes.

Well, now, what is there--any corn on the south side?

o, not thie year, I don't think there was any on the south
side,

Was this grain on the south side cut and hauled to the barns
before that trestle work was closed up?

Yes, sir.

It was, What was on this small piece that 1s marked culti-
vated land, along the east line south of the railroad right

of way?

That's more than I can tell you, what kind of grain.

Was it corn?

No, it wasn't, it was small grain, but what kind I don't know.
There are some places, you say, along this hay meadow, where it
would be difficult to drive across from the east side to the
west slde in order to get to this road way that leads across
the mailn crossing?

There 1s what?

There are some places along this hay meadow where that is so
wet that it woudd be difficult to drive across from the wood
land, say, to the west slide, so as to reach this road way that
leads across the main crossing?

Well, here is no road way at all,

Yell, you did drive, and you have all these years, to reach
this main crosasing, you have driven along this creek?

Never; never before except this fall.

Well, when you have, when you have driven to the main crossing
from this cultivated land on the south side, you have had to
go somewhere, haven't you, to get to the main crossing?

Well, I guess you know a farmer drives all over his field when
he farms.

He don't make any particular way?

Certainly not,
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I thought you told Mr. Odell that; but it isn't true, you say?

No.

If you wanted to drive from this wood land marked swamp land
on this map, across the hay land, and then across the culti=-
vated land to reach this farm crossing, are there some places
along there?

Why, yes.

Wait a moment. Are there some places along there that is so
low and wet you couldn't drive across?

Wet places, yes, in wet years,

But you have never had any difficulty in driving across from
this land that is marked swamp land across to the other land
called cultivated land?

No.

So that every year, during the last twenty five years, so far as
you can recollect, you could drive across this hay land from
one slde to the other with your teams with loads?

Yes, sir.,

And get from the east to the west side of the hay meadow?
Yes, sir,

And during all that time you could, if you wanted to, drive
from this swamp land or wood land underneath this trestle too,
if you wanted to?

Yes, sir.

Or, as you say, if you didn't want to drive underneath the
trestle, you could drive across the hay land and go over this
main farm crossing? if you wanted to?

Yes,

Now, you said during all those years you had claimed the right
to use this trestle?

Yesn,

How had you claimed that right?

Because it was made out that way from the first place,




Because what?

Because it was made out that way from the firest place,
Because it was made out that way from the first place. How
was it made out?

It was made out to be a crossing there,

Well, what do you mean by saying that it was made out that
there was to be a crossing there?

The talk was that way.

You thing the talk was that way, Did you have any talk with
anybody about that?

No.

Bo you know--dld anybody have any talk that way in your
presence?

Yee, when the road got built.

Did you hear anybody talk that way, or did your father tell
you that that was the talk?

Well, I heard it.

Well, now, who did you hear talk that way?

That I couldn't tell thatp it is too long ago; and 1 was a
young boy then,

Well, who was the persons that did the talking, or don't you
know?

No, I couvhdh't--~

You heard someone talk to someone that that was to be you say
a what?

A crossing.

A crossing, But you don't know who talked, you don't know who
was present at the time the talk was going on except that you
was there?

It was settled when they settled for the farm with the railroad
company that it was made out there should be an opening for a
crossing.

Well, how was it made out, in the deed?
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No, it wasn't written down,

Have you ever seen any writing or did you ever hear of any
writing that you was to have a croesing &here?

No.

Well, now, I will ask you again. You said you couldn't tell
who was there at the time the talk was going on, can't name
anybody that was present at the time the talk was going on?
No, no.

can't do it, not a single person?

My own father was along with me.

well, that's what I asked you?

But I don't remember any others,

Well, your father was there at the time the talk was going on?
Yes.,

But you don't remember anybody alse?

No.

You don't kncw; did you ever see these others or this other
man before or since?

No, not since, not since the talk was there.

well, had you ever seen this man before?

Mot before they started to build the road.

Well, was it a man who was building the road?

Well, it was the contractor.

Oh, it was the contractor who was building the road; that was
the man, was 1it?

I suppose 80,

Wwell, now, let's see, you said 1t was the contractor; let's see
if that is right?

I suppose 1t was,

The man that was going to see your father about this crossing
you suppose was the contractor, is that right?

1 suppose 80.

And he was the man who was bullding the road there?

Well, I douldn't tell you,
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But you sald a few moments apgo it was the man who was bullding

the road; is that right?

Well, when they settled for the land there that talk was;going
on.

Then was it the contractor?

I say I couldn't swear to that.

Was it the man who built the road?

I wouldn't swear to that; I couldn't tell,

Then, whether 1t was anyone who was building the road or con-
tracting for the road, or anything else, you don't know?

No.

Well, what you understood was, that somebody told your father
that he might have a farm crossing there; is that right?

Um, Hum,

That 18 right, is it?

Yes.

But who it was that said it, or when 1t was said, you don't
know anything about?

I can't remembser.

Now, let's see 1f I understand you, abd by understanding I
mean: I want to get everything I can that you know about this,
what your understanding is, that someone told your father that
he might have a crossing there where that trestle is, is that
right?

Yes,

Yes,and when you say that you have claimed the right, you have
claimed it because they told your father, somebody told your | |
father that he might have a crossing there?

Yos.

You claim that you have taken the right that he had before; is
that right?

Sure.

And that's what you mean by saying that you have claimed the ~J
right; is that right?
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Yas,.

Um, hum. Now, you told all you can remembsr about what

occurred at that time? }
Yos,

You have told just exactly why you claim the right?

Yos, sir,

You understand my question, and you can't make it any plailner?

No.

You have simply, your father, as you understood it, drove

under there, and let his cattle go back and forth under that
treatle---

Yes,
-=-because somsbody had told him that he could use that for a
crossing, and that is what yonu understood, was 1t?

Yes.

And your people have used it since your father died==-

YOR, Bsir,

---because somebody told your father that he could use that
as a farm crossing; that is right, is 1t?

Yeos.
And that 1s the only right that you have ever claimed, is it?
Yeos,

Until this fall when the railroad company began preparations
to fill up that trestls, you never had known that the company
intended to fill it up, had you?

Well, I heard laast January,

Well, until last January, thon, as you say; up to that time
then you had never told anybody that you claimed any right
because you had no reason to expect that you would have to=-
that you would be prevented from using it?

No.

Then, up to last January, as you say, you never had had any

reason to expect but what you might continue to use 1t? —J
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No.
And up to that time you had never told anybody you claimed any
right, had you?
Why, no.
And you never heard your father or anybody connected with your
family say that they claimed any right, had you?
No.

Re=Direct Examination.
Mr. Odell:
Now, you may state whether or not that way under the trestle is
any benefit to your farm?
Yos, sir.
And you may state whether or not the closing of it up as the
railroad say they are going to, would damage or injure that
farm in any way?
Yes,
Now, in what way is it a benefit to the farm?
For a cattle pass and crossing, and road.
And to what extent and in what way would the closing of it
damage ther farm?
To what sxtent?
Yes?
Because I wouldn't have no road to my hay and wood land there.
And in what way would the closing of it be a damage to the
farm; would it lessen the value of the farm?
Yes, sir,
And how much?
A thousand dollars at least,
Now, I understood you to say that this road which 1s indicated
upon the plat to which Mr. Root has called your attention runn-
ing from the tract of land which 1is marked grass land, over to
this main crosaing is not a road?
Never han_bnon a road there.
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3. Never has been a road there?

A. No, sit,

Q. And if there is any thers now it was made this fall since the
erossing was closed?

A, Yes, sair,

Q. But during the time that the opening under the trestle was in
such a condition that it could be used as a way, there wasn't
any road at the point indicated by this map?

A. No,

Re-Cross %xamination,

By Mr. Root:

2. You stated to me that the first crop of the land on the south
side was taken off before the rallroad company placed any
obstruction under the trestle?

A. Yes.

2. Do you mean to say that there has been hauling enough of

]

gecond crop this fall up along that creek and to that main
erossing to make that worn driveway that we find there now?

A. Along the creek?

s You; air?

A. If thers is one, yes, it has been done this fall.

f. Do you mean---because I am poing to inveatigate?

A. Yos,

. Do you mean to say there hasn't been driving along that creek
every year for the last twenty years?

A. If 1 mean to say? Yes, 1 say there hasn't been any.

. You say there hasn't been any?

A. Yen,

JOBEPH 2BCHNELIDER, & witness called on the part of

the plaintiffs, being first duly sworn, testified as follows:
Direct Fxamination.

By Mr, Odell:

2., Mr. Schaeider, where do you live? J
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A.

In Chanhassen town.

How old are you?

43 years,

Do you know the Kesler farm which 1s referred to in this case?
Yes, sir.

And you know the railroad as it is located thru that farm, do
you?

Yes, 1 do,

How far do you live from that farm?

Oh, about half a mile, not quite.

In what direction?

Northwest, just about, pretty near west,

In going to town from your farm, you use the public highway
which runs thru the Kesler farm, do you noi?

Yes, sir.

How long have you lived upon the premisea which you now occup$?
I lived there forty three years.

Born thers, were you?

Born there; ralsed there; been therse all the time.

Pid you know the Kesler farm before the railroad was located
thru it?

Yes, sir.

And you have known it ever since, have you?

Fver since,

Now, calling your attention to this trestle which has been
referrsed to, you know that trestle, do you, and its location?
Yes, I do.

And you know the manner in which the fences on both sides of
the right of way are constructed, do you?

Yes, I do.,

You may state whether or not the railroad company, in bullding
its fences, its right of way fences, so constructed its fences
as to leave an opening under the brestle?

Yes, s8ir,
w20=




By Mr. Root: We will admit that these fences are as located on

the map and have been maintained in that manner for a good
many years, Mr. Robinson?

By Mr. Robinson: Yes, sir,

By Mr. Root: We'll admit that.

Q. Do you know the farm roads upon the Kesler farm?

A. Yes, 1 do,

2. You may state whether or not there is a farm road from the
land lying north of the railroad track leading down to the
opening underneath the trestle?

A. Why, yes, there is the road from the highway down to the

trestle, sver been there,

Q. How long has that fairm irvad been there on the north side, to
your knowledge?

A. Long as I know of.

Q. Now, is there any farm road, a road on the south side of the
track from the opening on that way?

A. Yes, sir,

2« How long has that road been there?

A. Always been there as long as I know of.

3. Was there at the time Mr. Keslor died?

A. You mean the road?

3. The farm road?

A. Yes, yes, sir, under the trestls,

3. It was there at the time of Mr, Kesler's death, was 1t?

A. Yesn, sir, it was,

Q. And has been there ever since?

A, Yes, sir.

Q. In working that farm, you may state in what way the Keslers

have used the opening under the trestle, 1f you know?

A. Well, they used it to haul out hay and tamarack posts, and all

kinds of stuff; that is the only road they had to haul hay out.

Q. It is the conly road, you say, that they have had for hauling J




out hay?

All I know of; they can't get out any other way.

Well, they have used it every year for that purpose?

Yes, sir,

Have they made use of it for any other purpose each year since
the road was built?

Well, a cattle pass; they was driving cattle thru and hauling
wood out and hay.

Now, their wood lot lies in what part of the farm?

The southeast corner, I guess; the tamaracks.

And that wood lot lies south of this trestle, does it not?
Yes, sir.

And for the purpose of hauling thelr wood from the wood lot
out to the buildings upon the farm, they have been using this
way under the trestle?

They have used that trestle.

Now, has there been during all of these years a well-defined
track continuing under that trestle?

Always been a road thru there,

A road that was visible, so that anyone could see 1t?

Yes, sir,

All the years since Michael Kesler died?

Yes, sir,

Is that way under tho trestle the way that Barney Kesler has
described it here of any benefit to the farm?

Well, I shouldsay.

Well, 1is it or not?

Why, yes.

In what way is it a benefit to the farm?

Because to take his stuff out there, take his hay out there.
And in what other way, 1f any?

Well, get his cattle thru there,

It is a benefit as a way from one side of the railroad track

to the other?
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¥hy, of course,

And will the closing of it be any injury to that farm?

I should say so.

To what extent would the closing of that way damage the farm?
Well, 1t will close him up entirely unless he have to go
around about thirty or forty acres to that crossing and go
up hill,

Well, that would be an inconvenicnce to him in working the
farm?

Why, yes.

Now, would it be any injury to the farm so far as the value
of the farm is concerned?

I guess 1t would,

To what extent would the value of the farm be lessened by
closing the crossing?

I think about {900 ¢éo {1000,

What is your market town, principal market town?

I do most of my trading here in Chaska and Victoria.

And in passing, going from Chaska, golng to your farm, you
pass right along thru the Kesler farm?

Yes, I pass there,

And have all the years you have referred to?

Yes, sir,

Now, to what extent has that crossing under the trestle been
used a8 a farm crossing upon the farm during those years, to
your knowledge?

Well, hauling out his hay, some of his grain, his tamarack
wood, driving hls cattle thru there,

Has it been used as much as a farm road upon the farm is

ordinarily used?

Well, I guess he dild; he used it every summer right along; he

got hls hay out of there, that is, the hay on the south side,

this side.
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Did he use it any in the winter?

Why, yes, taking out his fire wood or tamarack, tamarack posts,

And during the winter there has been a public road running

thru the trestle?

I used it last winter some, a dozen times.

Did you ever see it used before?

Yes,

Every winter?

Yes, th:at 1s he didn't take out posts every winter, I don't

mean; but he could twenty years ago, and could ever since.
Cross Examination.

Mr. Root:

Do you know what that farm rents for?

¥hat he gets rent for it?

Yes?

I think about 300,

Do you think that farm would rent for any less if that trestle

was closed?

Well-=-

You don't believe that it would rent for one penny less?

I wouldn't give as much Af it was closed.

Can you tell if there is any difference at all in the rental

value with that open or closed?

Probably some people wouldn't care much, but I would,

Yes, you would, Now, how do you arrive at the damage of 9~

or {1000 dollars; how do you arrive at that; what is that farm

worth?

. Well, it seems it ought to be worth as other farms out there.

Well, take the entire farm.

Nine or ten thousand dollars,

Well, how do you figure it would be worth a thousand dollars
less?

If T had to use the crossing every other dgy, and had to go

-3




around a mile, it would be worth something.

Well, has the crossing been used in summer or winter every
other day?
I don't say every other day, but just as they need 1t,
You mean that simply as a guess, in your own opinion, that is
all?
No, I don't.
Well, how can you figure up if any man was to buy that farm
he would pay a thousand dollars less, from nine hundred to a
thousand dollars less if that was closed; how do you figure?
1 figure that out if I got to quit driving thru there and got
to drive around forty acres, that is quite a good deal for a
life time.

Re~Direct Examination.
Mr. Odell:
You may state whether or not in your judgment that would be
worth nine hundred to a thousand dollars less with that closed,
permanently closed, than it 1s now?
Well, I should judge about a thousand dollars less,
That's the beast of your judgment, is 1t?
Yes, sir,
You own a farm in that immediate vicinity, do you?
I own the next farm to 1t.
And you know the value of farm lands in that vicinity?
I do know something about 1it,

Re~Cross Examination,
Mr. Root:
Is your farm intersected by a rallroad?
No, sir,
this time Court takes a recess until 1:30 p.m. of the same day,

at which time it reconvenes.

— — — e w— — S — — — — — — —

plaintiff, being first duly sworn, teatified as follows:
.-
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Direct “xamination.

Mr. Odell:

Where do you live, Mr. Wartmen?

Chanhassen town,
How old are you?

I am 46 years,

How long have you lived in Chanhassen?

About forty years.

Do you know the Kerler farm referred to in this case?

Yes, sir.

How far do you live from that farm?

About half a mile,

In what &irection?

It 1s about northeast.

Does your farm adjoin the Kesler farm?

Just at the corners,
Cornering.
ocecupy?

it 1s 38

Oh, years,

yes.

How long have you lived on the premises you now

And you say you are forty six years old?

Yes, sir.

How long have you known the Kesler farm?

Oh, for forty years,
Did you know Michael
Yes, sir,

And did you know the
time of his death?
Yes, sir,

Do you know the farm

The farm roads, yes,

Kesler in his 1life time?

farm during his life time and up to the

rc 3 upon that farm?

sir.

Do you know the railroad as it is located thru the farm?

Yew, sir,
You know the

been made?

location of the trestle to which reference has
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Yes, sir, I do.

Now, how long have you known that farm road which leads down
to the trestle?

Well, I have known that a good many years.

Did you know it during the life time of Mr. Michael Kesler?
Yes, sir,

And have you known it ever since?

Fver since, yes,

Now, for what purposes has that road been made use of during
the time that you have known 1it?

Well, always used to haul hay thru and gemain and wood .

Has it been used for the general purposed of a farm road?
Yes, sir,

During all of those yeara?

Yes, sir.

Do you know where it crosses the right of way of the rallroad
company?

Yes.

And you may state whether or not there has been a visible road
across that right of way under that trestle during those years?
There was always & road there, yes,

A road that you could see?

1 have traveled that yes,

You have traveled 1it?

I have been working there, yes.

Now, for how many years has there been a visible road under
that trestle across the right of way, to your knowledge?
Well, as long as I can remember they always used to haul the
hay out that way,

Well, has thore always been a road that you could see across
the right of way under the trestle?

From the public way, yes.

Or do you mean leading from the public way down?

B
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Yea, sir,

Has any other use been made of that way under the railroad
track, to your knowledge?

Well, they used it for the cattle, they used- the stock used
to go under there, thru there to the other side.

Then it has been used as a way of passage as a farm road and
as a cattle pass?

As a cattle pass, yes.

Has it been used continually ever since the road was built?

As long as I can remember, yes,

Is that road of any benefit to the farm?

Well, I should think it was,

Will the closing of it up damage the farm?

I should thing it does, yes.

And to what extent?

Well, because it is very unhandy to go round, that is with the
hay, and even with the stock; you have got to go quite a ways
in the other direction to get over the hill,

In other words it is a conveniesnce in the operating of the
farm?

That 1is what 1t is,

Well, if it was closed up will 1t damage the farm so far as
he value of the farm 1s concerndd?

Well, to my knowledge I think it does damage the farm,

To what extent; how much?

I should say quite a little, that is, oh, ahout a thousand
dollars,

You think it would be worth a thousand dollars less?

Yes.

Have you seen the boxes that have been placed there by the
railroad company?

No, sir.

Do you know when they were put there?

Ho.
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Cross Examination.

Mr. Root:

Don't you live out there now?

Yes, I live out there now.

Well, do you drive right by there, then?

No, I don't.

Do you live in the same place you have all these years?

I lived there yes all those years except two years, the last
two years.

And you haven't driven by there since these boxes were in?
No, I have not.

You don't drive by this place very often?

I have not just now, no.

How do you know about these farm roads?

Because I worked on the farm.,

How long did you work on the farm?

That was different times,

How many different times?

Maybe about fifty different times.

Now, you say there are different farm roads there, one of these,
as I understood also from what lMr. Kesler said, one of these
roads leads from the trestle from either side?

Yes, sir,

Then there 1s another farm road that leads to the main cross-

ing, you know where that is?

Main crossing?

You know where it is, where the gates are?

Yes, sir,

To the west of the trestle?

Yes, sir,

There is a road that leads from either side of that crossing,
too, 1is there?

Yes, sir,

And that road, those roads, the one leading from either side of
=38=
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the trestle, and the one leading from elther side leadlng to
the farm crossing, has been there all these years?
Yes, separate roads.
But they have been there during all those years?
As long as I can remember.
They were there when you worked on the farm?
Yes, they were there when I worked on the farm,
Now, the hay principally is hauled thru the trestle?
That is hauled thru the trestle.
But a large portion of the grain that was raised on the upland
there, the grain raised on the south side, 1s hauled over this
main crossing?
The upper slde , yes.
This trestle opening was used principally for the hay and for
wood and to let the cattle go thru?
Cattle and for grain,
well, of course, if there was any grain railsed over next to the
east line and wouth of the railroad track, that would be
hauled thru this opening?
Yes, and part of the west,
And the other, too?
Part of the other slde, yes,
Re~Direct Fxamination.
Mr. Odell:
What work did you do on the farm?
General farm work,
Different years?
Yes, sir.
How many different years have you worked there?
Well, of course I just worked there times when they needed a
man to help them out; and I hired out for a couple of months
too, that was one summer,

How long ago?
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Well, that was in 1BE8,

What? A:; ITn 1868,

1688. Had you worked on the farm at odd jobs bsfore that?
Yes, I used to.

Did you work there during the lifetime of Michael Kesler?
No, sir, not at that time.

Not until after his death?

Yes, sir.

How soon after his death?

Well, about three or four years after,

BARNEY KESLER , one of the plaintiffs, recalled,

— — — — — — — — — o w— w—

By

By

By
By

By

By

By

By

By

testified as follows:

Direct "xamination.
Mr. Odell:
Mr. XZesler, what wor has been done by the railroad company
in the opening which you claim you use as a way?
Mr, Rocot: Well, now, we will admit that the railroad company,
preparatory to filling this trestle has placed--~do you know
how blg those culverts are?
Mr. Robinson: They are 4.{ feet inside, square.
Mr, Root: =---has placed two drains, two box culverts, one on
elther side of the center bent, running across the--part way
across the right of way, that they are four feet and a half
openings on the lneide, for the purpose of permitting the water
to pass from one side to the other, and with the intention of
filling up the balance of the opening of sald trestle.
Mr. Cdell: Making a sollid embankment?
Mr. Root: Making a solld embankment with the exception of the
openings thru the box culverts,.
Mr, Odell: Now, then, when did you do that?
Mr, Root: And they began operations, and those box culverts
wore placed there in July last, July or August last.

Mr. Odell: Yes, before thies case was commended, Well, that

(-
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By

By

By

is all, with that admission,

Cross Fxamination,

Mr. Root:
Mr. Kesler, I think that you answered this, not perhaps direct=«
ly, this morning, but it would amount to the same thing; 1Is
there anybody that you know of, living today, whether mother,

rothers, sisters, or anybody else, that knows any more about
thils talk that you testified to, than you do?

ly mother ie living yet, but she don't know nothing about it;
she is 74 years old.
She don't know anything about 1it?
No.
And you have no brother?
I have got a brother living in town here.
And he don't know anything about it?
Not directly.
And have you any sisters living?
Yes, sir,
And do they know anything about it?
Not any more than I do.

PLAINTIFFP RESTS,

Mr, Root: Now, Mr. Odell, will you admit that Michael Kesler
and wife deeded the 10C foot pight of way strip mentioned in
the complaint to the Has#ings & Dakota Railroad company by |
warranty deed dated October 11, 1880; that will save bringing i
up the book,
Mr., Odell: October 11, 1880 they conveyed the strip?
Mr. Root: Yes, I sald the right of way line mentioned in the
complaint, And we might give the page on which the deed 1is
recorded, in bcok D of deeds page 497 of Carver County, Minn-

esota, recorded within a short time after the execution of

the deed; and then that the Hastings & Dakota rallway company

deeded to the Chicago, Milwaukee & St. Paul Railway company,

~4]1~
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By

A,

the defendant in this action, by deed dated December 28, 1862,

and that such deed was recorded in book Y of deeds on page 464,
shortly after the execution of said deed, and that in neither
such deed is there any reservation or qualification or
condition?

Mr. Odell: Yes, I will admit that.

-

1 O

M AS D. ROBINGSOLNK, awitness called on the part of

the defendant, being first duly sworn, testified as follows:
Mr. Root:

Mr. Robinson, for how many years have you been engaged in
either the construction or operating of rallroads; about how
many years; you needn't be particular?

Thirty six years,

What 1s that?

36 years.

You are at present the road master of this defendant company,
and as part of your district, or rather, your district in-
cludes that portion of the line which crosses this property
in question, and included this trestle?

Yes, sir,

About how many years have you been road master in that di=-
vision or district?

17 years last past,

See, 38 years, that dates back of this construction?

Thirty six years,

Mr. Robinson, state whether or not at the time this road was
constructedin 18682, I think Mr. Kesler sald it was, in 1880,
ever gince and now it was and has been and ls now the custom
to construct trestles at places similar to this in question
rather than to £111 up with solid embankment at the time of
construction, regardless of any question of farm croesings or

otherwise? —I




A, Yes, sir,

By Mr, Odell: To that I object as immaterial,

The Court overruled the objection.

Q. You have heard Mr. Kesler testify as to how these fences were
built and are maintained?

A, Yes, sir.

Q. I show you defendant's exhibit 1, and ask you if this it sub-
stantially a correct representation of the manner in which
they are built on either side of the right of way, and the way
they are connecteé or bullt to the ends of the trestle?

A. Yos, sir, as near as a man can draw it.

Q. Now, I will ask you whether, during all these years, and now,
it is the custom of railways in the northwest to build the
fences in that way to the ends of the trestle rather than to
continue them on elther side?

By Mr. Odell: Objected to as immaterial,

The Court overruled the objection.

A, Yes, sir,

Q. And that 1s regardlese of any question of a crossing or its
use by anybody?

A. Yos, alir,

R, So that this trestle work then, so far as it is constructed,
and the manner in which it is constructed, and the manner in
which the fences are built, leaving an opening so that one may
pass back and forth, is no different than trestle works of
railroads are constructed generally thruout the northwest?

By Mr. Odell: To that I object as immaterial,

The Court overruled the objection,

A. ¥es, o,

By Mr. Root: I want to introduce this plat in connection with
his testimony.

By Mr. Odell: Yes, I think there is sufficient foundation for
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that.

DEFENDANT RESTS.

Proofs Closed,
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STATE OF MINNESOTA DISTRICT COURT
Ceunty eof Oarver. Fighth Judioial Distriet.
- XX ———— - e o

August Plackner,

Plaintirf
- V8e=
iy Fred Dietzel,
Defendant.
——————— xx—- ——

New cemes said defendant and, for him answer te the cemplaint ef
the plaintiff in said abeve entitled action,resyectfully alleges:
That defendant denies saild cemplaint and each and every allegatien
tter and thing in said cemplaint contained.
WHEREFOR®, Defendant prays judgment that said action bve dimmissed and
- defendant's cests and Adisbursements herein.

ed this 7th day of September 1908.

b S —re S

Attorney fer sa endant,
Chaska ,Minn,
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STATE OF MINNESOTA,
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Due and pCt‘;qg\a!! &;dcé of the within
. .G.p.ﬂ.\;‘c £ - l is hereby admitted

'

this .y _‘__ day."pf ___________________________

Ag;.@ﬁw‘ W\*

Attorney for.......

Attorney for

C.F. GREENWOOD, MANKATO, MINN
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state of linnesota,

County of Carver,

In District Court,

Elghth Judicial District,

T - — - -

August Plackner, Plaintiff. :

- -

: RNOTE OF ISSUE ,

Fred Dietzel, Defendant., $

—— -

1. Tssues of fact for trial by jury.

2. Last pleading served Sept.8,1906,

John J. Fahey,Esq.,
Attorney for Flaintiff,

Thos. F. Craven,lieq.,
Attorney for Defendant.

The clerk will plesse file this note of issue and enter the

cause on the calender for the next general term of the court to

be held,londay,ept.

24,1906,

: K ) 17

{z;torﬁéy &or Plaintiff,

Norwood,linnesota.
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STATE OF MINNESOTA, IN DISTRICT COURT,
County of fibiey, Eighth Judicial District.
- e 0000000 ===~ === - ————

August Plackner,

Plaintiff.,
VG- H
Fred Dietzel, i S U RMONB .
Def'endant.
H
------ ikl LD L EL DR T o Yo Te 1810 Lo Lo Lt S -

THE STATE OF MINNESOTA to the above named DEFENDANT:
You are hereby summoned and required to answer the complaint .
of the plaintiff in the above entitled action,which complaint is
hereto annexed and herewith served upon you,and to serve a copy of
your anaswer to the sald complaint on the subscriber at his offiee
in the Village of Norwood,in the County of Sihiﬁi and State of Minne i
esvta within twenty days after the service of this summons uponyou
exclusive of the day of such service,and if you fzil to answer the
sald complaint within the time aforesaid,the plaintiff in said

action will take Jjudgement against you for the sum of Five hun-

dred and No/100 together with the costs of this action.

Ciill oo
\v S BT s 4 B el
PlaingAfL's A&)brney; J
Dated Aug.f‘f’:, 1906, NOI"WUO(‘,,’.‘.im.




STATE OF MINNESOTA, IN DISTRICT COURT,
County of Carver, Bighth Judicial Distriot.
—————— et o Lo Lo T8 T Lo Te B

August Plackner,

Plaintiff, :
-VE - $
Fred Dietzel, t COMPLAINT,
Defendant.
- o e wmemme=0000000 == m - ——-——— -

The plaintiff complains of the defendant in the above en=-
titled action and alleges:

For a first cause of action:
l, That soretime in the month of February,1901,the plaintiff
entered into an oral contract with the defendant,wherein and
whereby the defendant agreed to @ig and construct and complete
& tubular well for dsfamizmt for plaintiff on the premises of
the plaintiff in Bentén Town,Carver County,!linnesota,for and in
consideration of the sum of two hundred and twenty fivehdollara
($225.00) to be paid by plaintiff to defendant,and that said de-
fendant puaranteed that said well when constructed and completed
would furnish said plaintiff with sufficient water for his
household purposes and uses and for the use of his horses,cattle
and other farm stock for a period of 10 years from the completion
of said well,
Be That subsequently and a few days after said oral contract
as hereinabove set forth was entered into between pldintiff and
defendant,snid oral contract was modifi;dAéaid defendant agreed :
to dig and construct said tubular well as aforesald if said
plaintiff paid said defendant the sum of Two hundred dollars
(8200.00) sometime during the year 1901 to which provision and
agreement said plaintiff assented and agreed.
Se That sometime in March,l190l,said defendant commenced to

dig and construct said well on the sald premises of sald




a2 g

plaintiff for said plaintiff. That sométime during the year'l?ui
plaintiff paid defendant the said sum of two hundred dollars,

4, That said defendant worked on said well on the said premises
of said plaintiff from the time of commencement at different times
until sometime about the middle of February,1905,when said de~
fendant wholly abandoned the digging and constructing of said

well and has since refused to go ahead and dig and construct and

complete said well as he had agreed to do,
5. That said defendant has never completed said well as he agreed
to do,that sald well 1s now useleses to sald plaintiff and of no
¥;‘( value whatsoever to sald plaintiff.
6. That plaintiff has complied with all the terms,conditions
and agreements set forth in said contract and that sald defend-
ant has failed to carry out or perform his part of said contract.
7 That‘by reason of the failure of said defendant to carry
out and perform his part of said contract to be carried out and
performed by said defendant plaeintiff has been damaged in the
sum of Three hundred dollare ($300,00).
For a second causoc of action plaintiff alleges:
1. That he realleges each and every allegation and statement
in the first six paragraphs of xx the first cause of action
contained.
B That sometime during the year 19701 said plaintiff paid said
defendant the sum of two hundred dollars in money which sum was
paid to defendant by plaintiff at the request of said defendant
and in consideration £xk that sald dofendgnt would dig,constract
and complete a tubular well for plaintiff on the premises of
said plaintiff in the Town of Benton,Carver County,Minn,,and
that eaid defendant guaranteed that said well when completed
would furnieh sufficient water for the household purposes and

for the use of defendant's cattle,porses and other farm stock.




3 That plaintiff has complied with all the terms,conditlons

and agreements of said contract as set forth in paragraphs 1 and
2 of the first cause of action herein.

4. That plaintiff has duly, and often demanded said sum of two
hundrod dollars from said defendant. That no part of said sum
of two hundrddd dollars has been pald.

WHEREFORE the said plaintiff demands judgement against
the said defendant upon said two causes of action,for the sum
of Five Hundred and No/100 Dollars together with the costs and

disbursements of this action.

,l' i
PTAintife¥s Attorney,
y Norwood, Minnesota.
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No. 783.-RETURN OF SERVICE OF SUMMONS OR 0OMPLAINT.—To Attach, Pr At - i
State pf gilmucsut't, 3
1747 /4 7o
OOIMtP of ” I hereby certify and_return, that on the

day of ..  _J5%t= Ly 190, (a at the Town of .

w Copenty nf/é = F&F .in said State, Is/p-ugd the wafh.m

upon the within named defendant,

by, then and there handing to anrt lerxvrnﬁm ue
oy :
_..._d,ay of /z.«./‘r g %0 b,

Shen)‘}’ /é b2 _..,...,,,....__...Coun.ty. Minn.
By... e — |}, 1 )" ;T8

Dated this..... ] - d
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State of Minnesota, "

i Countyof ...\ L%

: [ M /I /‘ T being first duly sworn

upon oath says Hmtjhe 18, . the e - / ? _in the
::- foregoing within entitled action; that She his heard read the foregoing L& & k‘/t(é]%t.-k( .....
that the same s trive. . s e——— W nér own knowledge, exoept as to matters

therein stated on information and belief, and as to such mattersShe believes it to be true - batheebeskof

&
&
P
}.’. - : ’ : Balia o I I PRT L L
. e—noudedge, iafornobiouaad vl
: e S i T VTR N ) — S — e fet bRt rOTI~

dﬁ-mug {_ﬂn/’r Bt

Subscribed and sworr. to before me this J -——E‘-- day of & ,I l—(«%- '106

j Nomkanasi ?’(Wéﬂm_e,L

Notary Public. * é’ At ¢ ‘m"ffl. H&Nﬂ‘#ﬂfﬂ
’ﬁ‘?—@ﬂ“u_“_g._.&

Court,

State of Minnesota,

55
T e R '

adeating Pladintig),
ok Tl SUMMONS.

“f'j}‘!u."r.'na".
The State of Minnesota to the above named Defendant ;

7 e . ; are heroby summaoned wnd required to ansiwer
e O rlmp.?runt of Hu' ’hunh;} in the m"mr e entitled action, which complaint is hereto annoved and hero-
‘th served wpon you, and to serve a copy of yowr ansier to the gaid complaint on the subseriber |, at
................................ office,. ..
7,7 RS 2=l RGN . o in the said County of
thin twenty-......oooooe....... -.days after service of this summons tpon you, exelusive of the day of such

vice, and if yow fail to answer the said complaint within the time aforesaid, the plaintiff in this
ton will apply to the Court for the relief demanded in said complaint—have the amownt Plaintiy
- entitled to recover, ascertained by the Cowrt or wnder its direc tion, and take jedgment

ainst yow for the amount so ascertuined —take Judgment against yow for the sum af phaa e S
........ Dollars, (§. ... I
th. inteveet ot the vats nf new asnt mar anntim ol mos dh e Aisns nd 10

LS

.

f

r,,) ]
|




ORIGINAL.

pe State of Minnesota,

Umtyaf.......é-MM/ﬁ—.__: e 4
............... o~

Plaintiff, |

Larn S oyt

Due and personal service of the within
PRI 1/ /1 1,1, s

CARVER COUNTY,
dAttorney /br{;,l_} 1

MAR14 1907
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W

State of Mdinnesota, '

-" &85,
County of .. M
S R pr_a_.,_ f%/p e T being  fivst duly sworn

upon oath says thatghe is sea—m——seee_the %4—4\-__4%" SR ¢

foregoing within entitled action; that Ahe has heard read the foregoing . . 2 ? D e e S b
s A T T R e oL s S of herown knowledge, except as to matters

therein stated on information and belief, and as to such matters she believes it to be true—éo-tire-best-of

e I e sy 7 0 L7 I 7 WO SRR O s O s e e
t!us C‘mmfyw#wﬁnrm@iq this affignt, h—gttorney.

ez rrece JM"“-L ............

- ”
; : ] <
Subscribed and sworn to before me this,.. w‘f/ —

g NOTARIAL |
SEAL |

Notary Public.. S 6.(_’...,‘r..f..'_.i'._fs_..-:_-.-.-. ieenea-County, Minnesota.

State of Minnesota,
8. P & .

C——

Cowuntyof ........

against Plaintyf. |

) SUMMONS.

Defendant. |
The State of Minnesota to the above named Defendant :
T R S SRS e (0€ REPEDY summoned and required to answer
e (,nmphrm{ of the !‘!mnh;} in the above entitled action, which complaint is hereto annexed and here-

ith served wpon yow, and to serve a copy of your answer to the said complaint on the subseriber , at

___________________________________ ot ROV LS R ; . . g s ekt S R NS S S
TR i S ol R e S T e i Uhe 8aid COUNLY Of e e
ithin twenty-...........................days after service of this summnvons upon you, exelusive of the day of such

rvice, and if yow fail to answer the said complaint within the time aforesaid, the plaintiff' in this
tion will apply to the Court for the relief demanded in said complaint—have the amount Plaintiff

_________________________ entitled to recover, aseertained by the Cowrt or under its direction, and tale Judgment
jainst yow for the amount so ascertained—take judgment against yow for the sum of. ... ...
ith interest at the rate of...........per cent. per annum sinee the. . .. dayof.... Nohie Lol ahy 190

together with Plaintiff’s costs and disbursements herein.

f i e Pl Ty 160.....

Plaintij]'s Attorney.




ORIGINAL.

State of Minnesota,

Countyaf_ . W s ERRP ,

............... 2M .. Court.

ey Jézm% _________

Plaintiff,

Due and personal service of the within
S SOOI A G R

B8 eereenn: T o SRR WA N ¢

CARVER COUNTY,
dAttorpey )Tor;..{).¢_

MAR14 1907

MO M Ll

Oxzee s M_,
Attorneys fnr ’g)// ................

LIS LR ll'll PRIATIAG €O, MM m-

&8¢




No, H64. - VERDNMUT FOR DEFENDANT. Class §.
State of Iunmnmesota, | IN DISTRICT COURT OF SAID COUNTY,
" //I/ 5 S \ i o e
(Counly nj (/ : ke (—~ j e Judicial Distriet

} - _,/ J 2
e, /’ =S /’(’ Teirin, f.'!ff.}y

IN THE MATTER OF

.)

'8, HPleaintiff !

| .

aale, The Ju ry impaneled and sworn in the above entitled action, find for the defendan!

s /_(/ //,’ E S A
N Defendant

7%;‘ /—»*'-f—f' e Y 777@4{/ 3 ?)- E

Foreman,

A 5 '
Dated al (ﬂr/c.’»—t.&&//{( thig. SN2, ufu_w/'( & /f"’;-""/ /D 190




DISTRICT COURT,
7z Judicial Districi

7
# /
y r,

f‘:.l./ S / <t Jerm, 1907

State of Minnesota, l

County of ( Al D 2RO }

VERDICT FOR DEFENDANT

IN THE MATTER OF

Vs, /'ffun.f."}‘j'

A
Yy o :
/%A pireme 2 ¥4 / e ’/

Filed in open Cowrt {he
1

day.of @% 90 jy
HO, / e
etg

(

7
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"‘)TA—“‘ OF MINNESOTA, l )[f‘%'l"l‘:“‘_"’l-. C_{)[ :l\trlﬂ,

; u f &/LW/ W Judirinl f};‘lcf?';‘(-‘t_

|

*y

j Plain tiff
Na. : Against i List of Jurors.
Defendant !
Attorneys Mark Here NAMES REMARKS
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No.

STATE OF MINNESOTA,

Cownty of @W
DISTRICT COURT.

IR,y

Plaintiff

Against

Df}ﬂurr’unt '

JURY LIST.

CTAR




,-s;f c-,h\(

Anna Harme ve Fred Proehl,

)20 sntitle: the plaintiff to a verdict ip this action it is not negessary

that she prove the uege of all of the worde set out in her complaint and therein

charged ag slanderous, It is sufficient to entitle her to a verdiet for her

to satiefy the jury that the defendant st the tire and place referred to in the

00np1aint_s ke of and concernins the pleintiff the lansuage charded in the cor-
plairt od:fntaubstance end if you find from the evidence that the defendant used
the mords set out in t;e corplairt or so rany of them as constitute a slander
then the plaintiff is entitled to a verdict st youp hande,

(8) Bvery speaker is the publigher of what he speaks, and ie solely liatle
therefor, That thte worde spoken have bteen previcusly published by another can
neither relieve the subsequent speaker from his liatility for the putlieation
rade by hir nor irpose sny liatility on the previous publisher. The act of pub-
licatior is, as to each publisher. sn entirely distinet act.

(4) It is no defense in an sction of slander to show that a rumor existed as
to matters published, or that the informatior upon whieh the charge vas made was
derived fror another, even thoush the defendant at the time believed the matter to

be true, and the rule is not altered thoush the defendant ir making the charges

gtuted that he was only repeating a ruror, or that ke relied vpon information

from another whose rare he mentioned.
(5) Where the publicatior of slanderous words is shielded by no privilege, it

will be no defense, either in a civil or criminal proceeding, that the defendant,
in dood faith, believed the charde to bte true and otherwise acted without malice.

Nor does the fact that defendant had probable cause for such belief alter the

rule,
(8) Where, as in this case, the defendant relies upon a previous publication

of the slanderous charges in mitisstion of darades it is necessary for hir to

i




satisfy you not only that there bad been a prior publication of

such chardes

and that he heard such publication but that he believed ther to be true and

relied thereon in making the charges which he made,

[
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No. B64—VERDICT FOR DEFENDANT. Class 4.

State of Iinncsoty, ; IN DISTRICT COURT OF SAID COUNTY.
b A
ffr’ff};f!! ”}' (_?.g Z _.7! ¢ (_, " /)//// 5

Judicial Distriet

A et < J/{ e MO, 1590 7

4N =

47/{,/ Z (;;,W/ﬁ%/cz. e

!
f’f::hrﬁf}' ‘
|

N L H s kT

Defendant

E’iﬂt‘. The Jury impaneled and sworn in the abore entitled action, find for the defendant

(.

(U e S /\]( ﬂﬁ_”h?/g

\

Foreman,

Dated at \/(%"JQ this /\? & day oy i%(—ﬂc"d'pﬂl o, f’.“y




DISTRICT COURT.
P ﬂ’_dudmiﬂ{ Districi
| (%(,a <2 ( ....Term, 190 /b'

State of Iﬂinucsut B )
—weqptt/|
™ )

County of

VERDICT FOR DEFENDANT

N EA OF

dr/rz,/( ’i/ﬂ'““¢

Plaintiff




“
State of Mirnescta, Dietriet Court.
Countv of Carver, righth Judicial District.

Arnna Harnme,
Plaintiff,
Ve
Fred K, Proehl,
Defendart,
Sirs:
You will please take notice that at a Specisl Term of said Court
te be held at the Court: Fouse ir the Citv of Chaska in said Countv apd
State on the 25tk day of Jure, A.D. 1907, at the operins of court on
that dav cr as scor thereafter as conrsel car be heapd, said defendant
will move said court for ar order setting aside and veeating the verdiot
and for a new tris]l herein, with costs, upon the following srounds, viaz:

l. That the verdict is not justified by the evidence end is contrary
to law,

2, RWrrore of Law occorrirs st the trial apd thep dulv excepted to.

3. Errors of Lan cccurring st the trial to which no exception was then
taker and which are tereir specified as follows, viz:

.
3, The rolins of the court over-ruling plaintiff's cbiectior to the
adriesion in evidence of defendantd Ex C, and adnitting sush Exhibit in o

evidence,

b. The ruling of the court over-ruling plaintiff's obiectinp to the
adrieeion in evidence of defendantd hx D, and adritting epch Frhibit ir
evidence,

e, The rulir2 of the court over-rulirs plaintiff's ohbieotion to the
adrission in evidence of Jefendant's Ex B, and admittipg euch Exhibit in
evidence,

4, The ruling of the court refusirs to permit plaintiff's eoungel to
enonire of witnees Veumicser am to what he heard Williar Zshl say respecting
the character of plaintiff for uillii:cif '

e, In chardind the jurv as follows: "It is proper and the law
recodnizes the right of the defendant to come into court and state generally
that he heard somebody else say it, or had reason to believe it" and that
such eviderce could be considered in mitigation of damades.

f. In charéing the jury ae follows: The covrt also instructs the




jury that the defendsnt cortends he had heard thie ratter talked of at
gore chureh trisl,. Now the jurv would have the right to take that
into consideration for the purpose of mitigatins the darades,”

You will also take notice that upon the hearins of said rotion and
in esupport thereof said plaintiff will read the recorde and files in
gnid action, ireluding the Settled Case, or sc mauck thereof ss she may

deer pertinent,

R W W W W N A -

Of Counsel,
Te
Thos. F, Cravern and H, J. Peck, FEsars.,

Attorreve for Defendant,
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STATE OF MINNESOTA, )

SUPREME COURT. )

MANDATE.

@The State of Wlinnesota,

e -
To the Hon. Judge and Officers of the District Court of the (.f,-._r_Tf- 4. Judicial District,

)

:f,. y -

sitting within and for the County of Greeting:

t’ﬂllll‘l’?ﬂﬁ, Lately in your court, in an action therein pending, wherein

@ ‘i;ﬁﬂ 2o d (1o

1

Plaintiff , and

o -

7 Mz (l‘l /{_‘ ¢ r\_/’ e P, s
Defendant

v eertain 4 was entered therein d‘W’é’A/ ; 4 /707’!

) 7 IR
“rome which O"JT f!‘ LA geriel \t / e "f A

appealed to this Court,

I 4
All(] Bj_ﬂhl:l’ tas, The same was duly argued, heard and seebhmitted al the (‘I‘IHF’NHW

Lerm, A. D. ;m;&/ﬂ;‘ owr Supreme Court. After matuwre deliberation thereupon had, owr Swpreme

Court did adjudge, determine, deervee and ORDER ™ I'lect the CL)LM of the

Cotert below, herein appealed from, be, and the same hereby is, in all things Mm-&_.,
@AMQ, a. moranS M ?TT";‘)._L L-LL‘(Q\ ?

and that the @Miﬂ,L MLL .

A copy of the entry of Judgment thercupon in this Conrt is herewith transmitted, and made part of

—

thove named have judgment accordingly.”’

this Remittitur.

IIUUJ, Thevetove, This MANDATE is to you directed and certifled, to inform youw of these
proceedings had in owr Suwpreme Cowrt, in swid hereinbefore mentioned cawse, and the same is hereby
and herewith REMANDED to your Court for such other or further record and proceedings therein as
may be by law necessary, just and proper, wnder and by virtwe of the said Order herein made.

aWitness, The Hon, CHARLES M. START, Chief Justice of the
Suprenie Court aforesaid, and the seal of said Cowrt,

/Z— -

at St. Pauwl, this ‘(

day of /(' 1L A, D, f.“”ﬁ
b d -

“',L//..L,-'{"‘ o l_. 3 /t_,w\/‘
('!rr&g, af he Supreme Conrt,




SUPREME COURT,

STATE OF MINNESOTA.

MANDATE

TO THE DISTRICT COURT OF

@wrw Coitrty.
AN O

7

O sl

AGAINST

Fhodt AL, Pt
x ‘,f) e % Ko

CARVER COUNTY,

Fil.EL

s L]
Attorne 1 ,“-:J" W:—‘ﬁ%

C#5¥)




W

Claas 2.

No, 6d,—~NOND ON AVPEAL, PIONEER PAESS CO , PRINTERS, ETATIONERS AND LEGAL BLANKS, BT. PAUL, MINN

State of IMumesota, | DISTRICT COURT,
County of .. i omw ;I .

wdudicial District.

B et Ao Sia I, )

. = s BOND ON APPEAL.

ala P/LW,_AJ%M )

i ZHnow all 411cn by these Peesents, 7hat we Zm %M da.«/‘
principal and 0% ,%-d

ot ) ﬁ‘ﬁ \) —— P sureties,
are held and firmly bound unto (_/M[k W ‘Q/Maa—/é

S n— e T, e * 4. L -'-_""h-_-__,&...n—- -

ey

b el S S —— e, Q---——--— S o e e e
Jﬁ c/’ >

in the above entitlied action, in the sum n; Mr S

Dollars, lawful money of the United Slates, to be paid unto the .\'.-.-f.';'qj‘t.g._) A LMC Aca

= e A e e e S e e e S S —
heirs, executors, administrators or assigns, for which payment well and truly to be made, we bind
ourselves, owr heirs, executors, and administrators, firmly by these presents.
Sealed with our seals, and daled this day of ‘/J‘(La A%y A, D. 179‘“
The condition of this obligation is swel that, WHERPEAS, the said (s S Saert e r"éauﬂﬂ 4 ;.,nd
dm‘.j\/ﬂ—‘:%/ 2 ————— —— - — frp_mu/ to Hu Supreme Court of the State
of Minnesola, from CM—CGL-M FSr z.,..._o.../?_ M
Con Shno G uMZ‘mea, abd;‘ufm/é.3 7(0
/?P/ -—«\-M.)J‘«-t_. --’ct' uc..- '3’//:.4. }‘Ocu\ ﬂalf—[c,_'
7,n;\,)f /I Py . ‘i ,‘)*1.-,6 AWM’C:C’H-‘TM

oL /
f(-u ‘.‘ & A.I ke Vv ]U £= tw-»)u)mvum

/ormwuw“m“,ﬁ‘__ =

Mow, Thevelfove, 7/ /J »LM «Ouf
c«..) V. 2o il 717«._.,@ i 4«4-
R 2 P D e e

t-‘ 5. ;. « e % - ;.r.mﬂ.,_,
hanc ol ‘fsd‘-«-r )VY"‘ i"r‘u« ) (,ﬁ »("‘/ o JA K oy o« / —ai g rf-‘-‘
5o tin. A Lo Qhos ikl O A .r-m,h LAAA R w\ DAL « [ Y /“1/,

“ h.;/:jjuwt-v(,w S Co—ka.vﬁ /A% a/-fw &“ CMzg ?&.u\,
il : 7
A AR S X i e
e e A B
. PP y— o . B I e i Ot PR Lk
N e ‘ T e WP P —
R VD UL T MU p— S S S S W S e e

then this obligation shall be void, otherwise of force,
Bigned, Soaled and Delivered in Presence of ) [ Z @ C/ { @
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STATE OF MINNESOTA, )

SS.

(‘uun-h; of O S e T ‘ e it I\.lll'llllll, That on this. ... i day of

3
V—’ . before me ;u-;-.\-mmﬂy appeared. ] sca 71 s

to me known to be the same persons deseribed (n and who exeewted the foregoing bond, and ecach b ol

STATE OF MINNESOTA, , Wm @rr 4,

. s8. 77&7&-«—%1 L; €/9/Y

the sureties named in and who execwted the foregoing bond, being first duly sworn, doth, each Jor himself,

rh;m»r el \r.f.n’;;‘f it Jre .r\ 0 vitlent and freelalder of the State of Minnesotoa, and worth the anownt of
w G-‘_A_fq‘;%m—-— B i e e S T e

above his debts and liabilities, and exelusive of liis property exempt from execution,

\m'mubu? and sworn to before me on this l m‘/fﬁ ////+f//f /‘,y./ 7.4

dayj of 4. D. 19" f 0277 Ll el
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himself acknowledged the same to be his own free act nun" dg
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State of Minnesota. Distriot Court.
County of Carver. 8ighth Judioial Distriot.
Anna Haras, Plaintiff,

adainst

Pred K. Proshl, Defeandant.

[Prpp—————————— ke D L

Sirs:

Yoa will please take notice that the almove naned Anna Hasms , said
plaiatiff hersby appeals to the Supreme Coart of the State of Winnesota fros
that sertain order of said Distriot Court made and entered in said sbove en-
titled action on the 3rd day of September 1307 and filed in the office of the |
Olerk of said sourt on the 4th day of September 1907, wherein and whereby the
sotion of said plaintiff for an order settind aside the veedict in said sotion

" and for a new trial thersof was denied and from the whole of said order.

Dated this 12th day of Septesber 1307,

Yours eto.,

Attorney for Plaintiff,

To
Thos. F. Craven and H, J. Peck, Esagrs., and
To Attorneys for said Defendant,

H, 0. Maehlberd, Esq.,
Clerk of said Distriot Court,
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STATE OF MINNESOTA,
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County of @a/w_f)/—(

DISTRICT COURT.
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State of Minnesota, mMstriet Oeurt,
geunty erf (Qarver, Eighth Judicial Distriot,
-
Anna Harms, Plaintiff,
against
Pred K, Preehl, Defendant,
0

At a special term of the Distriet Court duly held in and
for said Oarver county, at the 0Oity ef Chaska, in saild Distriet,
on the 9th day of July, A.D, 1907, the plaintiff in the above
entitled aotien moved the Court for an order setting aside khm
and vacating the verdict rendered in the abeve entitled actien
and for a new trial of sald cause, upen the greunds,-

N That the verdicet is net justified by the evidence and 1is
centrary to law;

2, Ervore of law ocourring at the trial and then dunly excepted
to;

8. Errors of law occourring at the trial to which ne exception
was then taken, and which are specified in the notice ef
metion from "A* to "F', inclusive,

Said metion was made upen all the recerds and files in
sald cause, including the settled case,
0dell & Odell, Esquires, appeared as ceunsel for the plaintiff

in support o such motion;

Thes, ¥, Craven, Esquire, and H, J. Peck, Esquire, appecared as
counsel for the defendant, in epposition therete,

After hearing the arguments of counsel for the respective
parties, duly censidering the same, and giving all matters and
things invééved in saild cause due consideratien, it is hmxmky

ORDERED, that the said motion of the plaintiry
be, and the same heveby 1s, /(¢ : (<

L5

Dated at Norwood, Minnesota, this . ‘1 .GAY of September, A.D, 100'?;
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Class 6,
Monser Prass, 5t. Paul.

-

Office of Clerk of @ouxt,
@a/l/lft/t/ : County.

Coonar Norsua
dnd J& ekl

CLERK'S FEES No Amount

I Entering action,
Indexing cause, PI'f, Def't,
Entering appearance, PU'T, Def't, Att'ys,
retraxit,
default, or nonsuit,
discontinuanes,
continuanes
canse on ealendar, ( ?- ,II
demuarrer,
motions, ordoers, rulings,
verdict and filing,
judgment in court minutes,
uppeal or teans. from jus. court,
satiafnction—debtors,
Indgment, folios,
Copy of judgm’t attached to judgm’t roll,
Docketing judgment debtors,
Taxing costs

Certifieate to taxation of costs,

Issuing exccntion, ent., ret, and filing,
subpoena, M e L, 7 y
writ att'ch L L
writ of injunetion,

Muaking transeript,

Filing /} papers,

Jo

ro

Yo

70
40
0
Jo

Zv

-~

Jo

Jo

13

Calling and swearing jury, Z— 30 I

officer,
-

o

};05 witnesses, / J’Z} |

Total, 0‘5 / L ZS’
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Now 011, - Fee BBIIT Memornndn, —Clyil,  Pooser Press, 5t. Paul,

Clasa 6,

Office of Clexk of @ourt,

écw/m/'/ County.

Tod X Pt

CLERK'S FEES No Amonnt

Entering action,

Indexing enuse, PI'fr Desf'e,

Entering npposarnnes PUM, Dor't, Att'vs,
retraxit,
defanlt, or nonsuit,
discontinuance,
continuance,
canse on calendar,
demurrer,
mations, orders, ralings,
verdict and filing,
Judgment in conrt minutes,
appeal or trans from jus, court,

satisfaction—debtors,

Zo
Yo

20

/0
30

&0

Judgment, folios, / a0
Copy of judgm't attached to judegm't roll, / o0

Docketing judgment debtars,

20

Tuxing costa, J a

Qertificate to taxation of costs,

Issning excoution, ent., rot. and filing,

1 Do, '/
writ att'ch

writ of injunetion.

Making transeript,

/0

Filing I)’ papers, \!‘:S”"
Calling and swearing jury, / fo

officar,

witnesses, 70

Jo

iy, z

| 748




[-/"U STATE OF MINNESOTA DISPYRIC? OOURP
Osunty of Oarver, - Bighth Judieinl Distriet.
ANBa Harms,
Plaintife
- Ve~ (ARBVENR)

Fred K. Preehl,
Defendant.
i e

The said defendant feor answer te the eeuplaint of the plaintifr,in the

above entitled notiem,states and shews te the Court:
1. Defendant admite that seid plaintiff is a widew residing in the tewn-
shiy of Benten in said Jeunty; admits that Otte Mesenkring,referred te
in said complaint,ie a farmer residing in the said Teownship of Benten,
29 in sald cemplaint set ferth,.
Defendant further amswering denies each and every allegation,statement,
atter and thing in said semplaint ocontained,met hereinafter or herein-
fere expresely adnitted.

For a Seocend and ether defense %o said sctien defendant alleges: That
upte the time of Wringing said sotien,and fer a mmber of years last past,
this defendant,snid Otte Mesembring and the saild plaintiff were all resi-

ats and farmers of said tewnshipy of Benton in said Ceunty;and feor many
roars last past they,and each of them,have been meubers of the ssie Chmreh,
to-wit,fhe German Lutheran Zien OChmreh locate? in said tewnship and in the
neighberheed of said yarties; that saia plaintiff is,and for abeut three

ars last past has been,a widew and is of the age stated in said cesplaint,
2t éuring the year 1008,and at tines prier therete,the said Otte Mesen-
ring was a frequent oand oconstant visiter at the residense and home of
14 plaintiff,and se frequent and at such heurs were the seid visits of
) sald Mesenbring with the said plaintiff quring said time that the re-
;lonship and the intimecy bGetween said Messzbring and said plaintife
s the osxmen $alk and seandal of said neighberheed, and especially undd
latienship and intimacy was the cemmon talk and ssandal ameng the en-
re eengregation of said Chmroh during the year 1000 and sinee. That as
& Temilt of said relaticonshiy and intimsey between said plaintiff and saied
0%%e Mesemdring and as a recult of said talk and scandal e rife as afere-
said among the pesple of said commnity and cengregetien, on or adéi the
13th day of December 1008 eharges wre proferred sgeinst said Otte Mesem-

Y




Aed;

Be
ring in said emurech congregation whereby the relatienshipy and intimsoy
between said Otte Mesenbring and gaid plaintif were the subject for a
*Omareh Trial® and investigation,and that en said 13th day ef December
1009 said Otte Mesenbring was charged with lewd and lacivious ecendmet with
said plaintift and was aotually tried by said Oengregation at a*elmreh
trial® held in said Ohmreh hall for the purpese of imvestigating seid re-
datienshiy and intimaey. Thet upen said Clmrch trial smd invistigetien,in
the presence and hearing of upwards of sixty of the meubers of said emreh,
ineluding this defendant,it was shewn by many witnesses that en different
eooasions,beth in the day time and in the night time,the seid 0%t%e Mesen-
bring had vigited the said plaintiff alene in her heuse:and upen said
church trial Aungust @Grapentine and Mrs.August Graupentine each testified
that in the year 1905 they had seen this plaintiff elad in her night dress
ving en a leunge in her heuse and that said Otte Mesenbring was standing
in frent of the leunge:that at said trial ether witnesses testified that
ring said year 1905 they had seen plaintiff sitting en Otte Mesenbring's
se and that this plaintiff and said 0tte Mesenbring at such time embrac-
! and kissed each ether. VWhereupoen,after hearing all the proofs effer-
*1yineluding the preefs offered at said Church trial by said Otte Mesen- '
ing and this plaintiff,it was determined by said Cengregeatien that said
wges were true: that said Ohurch trial aforesaid was centimued frem
Lime te time and the final hearing therein was held by said Chureh cengre-
gatdon on the 2nd day of April 1908, That this defendant was present and
heard all the evidence given upon said Church trisl.,and in ceamen with a |

‘ge mnber of the cengregation defendent believed,and has ever sinoe beo- |

oved ,the evidence given at said trial as aferesaid te be true.
net shortly after the clese of said Church trial aferesaid,and en the 6th
7 0f April 1906 this defendant wae in the saleen of ene Hemwry Wirts in
» village of Oelegne in said Ceunty and there was present at said time
said saleen said Henry Wirts,Alfred Sanquist and this defendant,and ne
16r person or persons whemsoever,vhenupen the questions of said Alfred
wquest, the fellewing cenversatien was then and there had,in the German
sanguage,between sald ilfred Sanquist and this defendant,te-wit!:
Said Sanquist asked Defendant,® Wie wir mit dem Mesendring entlang thaeten

komuen in der Kipshet*
Defendant answered," Ieh glaube jetzt dass das sengnies ven @rapentine
und Mre.Orapentine und Sehmek wahr ist senst wuerde er ans Gericht gehen

e




3.

und die Leute verklagen.®
Said Sanquest asked defendant,"was sie die drei semgen bezamgt heaetient* _|

Defendant answered,® Das haben sie bezeugt,dass die Fram Hamms in Nacht-
A9, xleid suf der Leunge lag.,und er hat daver gestanden®.

Seid Sanquist asked Defendant,"Hat er sich fertig gemacht sum springemn?*
n.f.uaat answvered, " Das welss ioh nieht.®

Sad Sanquest then asked defendant," Kenmit er meoh bei enoh sur Kirchet*
Defendant answered, "Nein,ioch habe gehoort.,dass er nit seiner Pream und
der Mrs.Harms nach der Methedisten Kirohe gegangen®.

That a true and literal translation in the Engliesh language of the saild
German werds so uttered by said defendant and esaid Sangquist in sald oen~
versation aforesaid is an fellews,te-wit!
senquist asked Defendant," Heow we get aleng with Mesenbring (meaning said
Otto Mesembring) in the ohmureh?"(meaning the said Lutheran OMmreh).

Tendant anawered," I new believe that the testimony ef Grayentine Wrs

rapentine and Sehuek (meaning three of the persons vhe furnished testi-
ny at sald Ohureh trial aferesaid) is true,else he (meaning said Otte
enbring ) would ge te the Court and sue the people”. (meaning said Aug
pentine Mrs August Grapentine and Alfred Schuek).

id Sanquest asked Defendent, "What they (meaning the witnesses at said

npeh trial) had testifiea?t*

endant enswered,* They (meaning the witnesses at said Ohureh trial)have
Lostified that Mrs.Harms has been lying in her nightaress ea the leunge
and he (meaning said Otte Mesenbring) was standing before it'.

Then said Alfred Sanquest asked defendant,"Had he (meaning said Otte Mee-
ring ) nade himself ready teo jump?*

fendlant answered,” That I den't knew".

id Sanquest then asked defendant, "Dees he (meaning seid Mesenwring)ocome

your shuroh (meaning the seid Lutheran church aferesaid) yet"? .

endant answered," Ne,I (meaning defendant )have heard that he (meaning

4 Mesembring) with his (meaning said Mesendring's) wife and Mre Farns

vaning said plaintiff) went te the Methedist chureh®.

That there was no other er different conversatien than that in this
. swer heretefere set ferth,and this defendant made no other er different
statements at that er any other time than as in this answer alleged. That J

esch and all bhe werds se speken by this defendant en said occasien and
at said time were 2 fair and true repert of said Ohuroh trial hereinbefere LI




A
alleged, that this defendant relied upen the infermatien which he had re-

f s, eeived am aferesaid at said O'mroh trial aforesaid and had reasenable
groeunds te believe,and dif se velieve at sald time,sach and all the said
wverds se speken by him were true; that the words uttered and speken Wy
defendant on said eccasion on said 6th day of April aferesaid were speken
without malice teward said plaintiff and were only speken in answer te
the questiens afeoresaid put to defendant by the said Alfred Sanquist: that
in so answering seid questiens en said eooccasien this defendant Wt fairly
repeated and reperted a miner pertion of the evidense actually given upen
said Chmreh trial aforesaid. That said cenversatien,between said San-
quent and this defendant,in this answer hereinbefore set forth is the same

)2, and identieal eenversatien referred te and alleged in the cemplaint herein

and net etherwise.

Further Answering and in mitigation ef any damages to which said Plain-

L1ff might etherwise appear entitled by reasen of the publication ef said
oged livelous matter set forth in said cemplaint, this defendant re-
te and re-alleges all and singular the natters stated under the seeen’d

~fon@® in this answer alleged,and,upen the trial ef said osuse,will give

svidense thereef in mitigation eof damsges as well as in justifiocatien and
vilage.

Further answering and? in mitigation of any damages te whieh said plain-
L1£f might otherwise appear entitled by reasen of the publication of said
alleged libeleus matter set forth in said cemplaint, defondant alleges
that By reasen of the facte breught eut by the testimeny at said ghurch

.al hereinbefore alleged,and otherwise that on and prier te the said 6th
v of April 10068 the charsocter and repusatien of the said plaintiff fer
astity had been and was entirely destreyed and was bad in the cemmmunity
whioch she lived and the surreunding oceuntry, and defendant expressly
ies that plaintiff was in any way or manner injured er damaged by any
‘ds speken by him.
rerefore defendant demands judgment that plaintiff take nething wy this
vien,and that said sotien be hence dimmissed with ocests.
: e 1<
- and - ’

A

Attorneys for said icfnunt.

1 ,




E:_MBIN!TION WRAPPER. - ek d C. F. GREENWOOD, MANKATO, MINN.

State of Minnesota,

bxpoee |
County of .
%fi l/e //B O{M M_})alng first duly sworn

. upon oath, says that he is =~~~ __the. in the foregoing

within entitled action; that he has heard read the furagomg a—"—"'m"’ .; that the
same is true. =~~~ —~ - ~—————  of h ¢4 own knowledge, excopt as to mattera therein

stated on information and belief, and as to such matters he believes it to be true, to the best of h. &=

kuowledqe. information and belief,

;;2/?(2(’? f % LJZ(
Subseribed and sworn to before me this -7"" C"\day of ';—4’
e &
NOTARIAL ) Notary Public, @J—)u_)"ﬁ,y @»—u s Minnesota

NG | [y Ceoonr, ufrorin Corg 16710 00)

State of Minnesota, ) COURT,
County. s JUDICIAL DISTRICT.
AGAINST Plaintiff SUMMONS.
Defendant.
THE STATE OE MINNESOTA TO THE ABOVE NAMED DEFENDANT: .
You are hereby summoned and required to answer the complaint

of the Plaintiff in the above entitled action, which complaint—is hereto annexed: und herewith served upon

you—has been filed in the office of the Clerk of said y : prssgiseinisgann i DO

at the ... County of ‘ ....8nd State of

Minnesota, and to serve a copy of your agswer to the said complaint on the subscriber , at . 19

office, in the. of B , in'the said Oounty oft
within twenty ..Adays after service of this summons upon you,

exclusive of the day of suoch service; and if you fail to answer the said complaint within the time aforesaid,

the Plaintiff in this action will—apply to the court for the relief demanded in said complaint—have the

amount Plaintiff entitled tor ecover, assertained by the Court or under its direction,
and take judgement for the amount so ascertained—take judgment against you for the saum of

Dollars, ($ ..) with interest at the rate
of . per cent, per annum since the day of 19

together with the Plaintiff’s costs and disbursements herein.
Dated A.D. 19

Plaintiff's Attorney, Minn

.
e s e e e — B, T




STATE OF MINNESOTA.

Ay Ny

Phintﬂf

_wag K ok

Attorney for...

C. F, GREENWOOD, MANKATO, MINN

(v5°%)

..being

- he served the

39 5.

cereeeneee. MPONL !
personally, by . . .

......day of ...

...leaving

._=thereia named,

......at the house of the usual abode of said

<
age and discretion, then resident therein, a true and correct copy of said.. .

...a person of suitable

- TN
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