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the testimony of sald witnesa Hartman as given upon the first

trial of said cause 3 admi tted as evidernce upon said second

trial thereof; that said Bernhard Oteinhagen was called as a

-

witnes:s to testify and would have testified upon the second trial

"

of esaid action that the surfac fers accumulating in Defendant's

time naturally flowed over or

marsh landes in question never at

agcroes tle Defendant's cther lands lving to the Fast of Baid

Defencant!s marsh lands tc or toward the marsh lands in question
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in said action, and was used by said Defendant for the purposes

of set.liny hie said last appeal herein and thus save aaid
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Class 2.
_N.,. 13, ~AMdavit of DMabursements and Notleo of Taxation of € wnla, Piowesn Puess Co,, Stationers Printers of » sga Mankas, ste., St Paul, Mian
Slate of\@WMinncsota, DISTRIC'I{ COURT, .

_- (C‘)ug.';j(dm\ Judicial District.
/ |
o o

AMOUNT OF JUDGMENT OR VERDICT,
Amount of Judgment or Verdiot, - - - - - f - AR R
Interest on same ﬁ-‘bne T S R s day of .. sitomscisaiiisoisio i st A S . S WS

Statutory Costs, - / -

..dAffidavits, - - - - - (? I §

) TR, :wledgment.v, - - - g - B
Sheriff’s Fees, - - - - ’ - : i - - @

Jury Fees, £ - - = e LY e
Clerk’'s Fees (to be taxsﬁ), - . <

WITNESS FEES, VIZ.:

(Give name of cagh Witness, itesidence, Number of Days and Dates of Attendance and Number of Miles Traveled)

Naumes, | kz_\m“‘ K. No. Davs
ATTENDANCE,
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|

|
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No, Miues

DATES OF ATTENDANCE
iz s TRAVELED,
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The above Bill of Costs ard Disbursements taxved and allowed at - -

: Total Ampunt,
Dated . SR B s

r .

i

{ co-
X

AFFIDAVIT OF DISBURSEMENTS./

State of IMinnesota, l
88,
County of. e Ly, ik - _ o,

'
eing duly sworn, says on cath\that he is....... ke dttorney of the.....4 —
e above entitled action; that f!e foregoing is @ true and correct slatr.-.meu“t'bf the costs and disburse-
vents of said, sl A §..in the above entit’ed action, and that the for.‘:'-goiug items of disburse-
nents, and each item thereof, hawe been actually and neeessarily paid or ikeurred therein, by and on
ehalf of said. : iy and that each of the above named witnesses was a material wit-
vess for the said.. L in said aetion, and was duly sworn, km,rﬂ testified on the trial
f said action, on behalf of said,. e That each of saif witnesses actually and
ecessarily traveled the number & miles above set opposite his name, in goigg from his said place of
~esidence to, and returning to saff place of residence from, the place of triljl of said action, and for

the purpose of so testifying, actud@ly and necessarily attended said Cowrt the number of days and on

the dates hereinbefore stated ; an@ that the residence of each of said wituml?es is at the place above

stated, 5\
Subseribed and sworn to befoke me this )
dayof . '}‘!.‘”»’

g
X A
¢ ) \ =

Notary Publie, - ("f:tuf Minn,

P — . - _—‘--.__\ =
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No. 13. AfMdavit of Di»lmrn»rm-nu nnd Notjeg of Taxation of Costs, Ploxesx Pus A Co., Statisnars Printars of . Ras b nnke, wta, Bt Paul. Ming
— — . ~ . . S ————

NOTICE OF TAXATION OF COSTS.
State ot &inncsuta, } DISTRICT COURT,
88,

County of Laryexr . _ Elshtn Judicial Districe,
GRORCE ARL, ] it : )
r I -‘l 1 5 7 14

sil'.' g’lfétsl‘ ;{:nht‘ 310”(9, That on the /d /4, ey OM‘S" {86

at. Nilea.... O'clock. ), M., application wily be made ¢, Esg,
Clerk of said Court, at his office in the. voldlity..Sonrt. oy il She...... Q1 ty
of...Clhhagka in the County of. “ULver -and State of ,-‘l!i;z.neaom, to huve the

Within b} of costs and r?ﬁ.s?xcu-senuwfx taxed and inserted in the jud Iment then, and there to be entered

herein,

Dated jmﬁﬁ/&/m

Fowrs respect ful Y,

Joan. J. ] alley, Bgq, ,

Attorney Jor
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District Court,

‘ = o Judicial District
Joun f}; of M

| — W
Notice of Taxation of Costs and Bill of
Costs and Disbursements,

Duwe service of the within bill of disburse-
ments and affidavit to sam e, and notiece of

taxation thereof, by u’r-,f'.a';-m-;;; mﬁ(
thereof,is hereby admitted this 0
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rney for

. G
/
Yiled this /[] * dayof X '--‘-’/7
4.D. 190/ Vi ,
f A ]
;«Wt Ay AL/

Clerk.

No. 18, ~Floneer Press Co., 8t, Faul, Minp,




STATE OF MINNESOTA, | _
. MANDATE.

SUPREME COURT.

Che State of Minnesnta,
To the Hon. Judge and Officers of the District Court of the Eighth Judicial District,

sitting within and for the County of Carver Greeting:

Mhl’r?aﬁ. f.rn'f'."l\' inoyour court, inoan action therein J".'.'rrl".'!.'___, wherein

George Lrhard was

Plaintiff  and

Moritz Wagner was

Defendant
1 certain order mm:"'-'-“ entered therein Sept ember 15' gz 0

from wwhich order JKKNIEK! said PRERBE D efendant

appeaied to this court

A“h mm‘l’l‘ah", The same was duly argucd, heavd and submitted at the Geneval
Ipril KK Term, A, D. ot L of owr SupremeCourt,  After mature deliberation thereupon had, owr
Supreme Court did adjudge, determine, decree and ORDER “That the order widassestse of the Cowrt below

herein appealed from, be, and the seme hereby is, in all things affirmed

and that judement be entered accordingly., A copy of the entry of Judgment therewpon in this Court is here

with transmitted and made part of this Remittitur.

T a7 . ol o :
&11111. L’J!’!l‘l‘l’fﬂl‘l‘, Fhis MANDATE is to you directed and certified, to inform you of these pro-
eedings had in our Supreme Couwrt, in said hereinbe fore mentioned cause, and the same is hereby and here-
vith REMANDED to your Court for such other or further record and procéedings therein as may be by law

necessary, just and proper, under and by wvirtue of the said order herein made,

mtt“[‘ﬁﬁ, The Hon. CHARLES M. START, Chief Tustice of the

Supreme Courd aforvesaid, and the seal of said Court

at St f“nlf-f-l.,l Hils  28th  dev of - June 1911
S

) ey, ¥,

Clerk of the Supreme Court,

By Diputy.,




SUPREME GOURT

STATE OF MINNESOTA.
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MANDATE
TO THE DISTRICT COURT oF

Carver

anenty

George Erharq, ,
Respondent,
ACAINST
Moritz Wagner,
Appellant,
FR “r"‘NT\"
ILED
JUL 6 19//
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3TATE OF MINNZS0TA, IN DISTRICT COURT,
County of Carver, “ighth Judicial District,
George Erhard, Plaintiff,
-V3=- BOND ON APPEAL,
Moritz ' agner, Defendant,
ANO. ALL WEN BY THWOE PRESENTS, That we lloritz /agher,of the County

of Carver,; tate of liinnesota,as principal,and JZW‘H /?fxfcuﬁz
= / 7 ? o

ifn‘iﬁf,, gr ek el ) of sald County and State as sureties
are held 455 firmly bound unto George "rhard,the plaintiff in the above en-
itled actlon,in the sum of Three Hundred Dollars,lawful money ‘of the United
tautes,to be paid unto the sald George Frhard,his heirs,executors,adminis-
‘ators or assigns,for which payment well and truly to be made,we bind our=
lves,our heirs,executors,and administrators,firnly by these presents.
sealed with our sealn,and dated this 8th day of October,1910,

The condltion of this obligation is such that,/HEREAS,the said Moritz
-gner,said defendant in the above entitled action,appeals to the suprene
urt of the .,tate of iMinnesota,from the order of said District Court en-
'red herein and filed in the office of the Clerk of said Court on the 15th

day of September, A, D, 1910 denying said Defendant's motion for a new
trial of said aetion,and from the whols thereof,

NO ,THEREFORE ,If sald loritz "agner shall pay all costs and charges
iich may be awarded 4gainst him on the said appeal and the dumages sus-
vined by the said plaintiff and reapondent in consejuence thereof if zaid
rder or any part thereof shall be affirmed or said appeal dismissed,and

ablde and satisfy the judgment or order which the appellate Court may
ve therein then this obligation shall be vold,otherwise of force,

Lgned, ealed and Delivered

Ln ?resence 0
oy /Z/,h
//( //////(f i




>tate of Minnesota,

County of Carver,

Be It known,That on the 8th day of October,..., D. 1910,

before me personall appeared iortiz ~agner /ijéf*v- 2 a Gerrtr and
Qg’.f;_@; ._/(‘/z{‘&( K /(-‘ to me known to be the same persons described
i

in and who executed the foregoing bond,and each for himself acknowledged

the same to be his free act and deed,

/ ¥
/

E/IYifn f' 7l /:<”/

.ate of llinnesota,
35

unty of Carver, / £

¢ .t"‘ / 7z
\/ﬁzn ’ /f A tf eeetn and ‘/f;"'," & .qr",((u {4

e sureties named 1n and who executed the foregoing bond,being first duly
orn,doth,each for himself,depose and say that he is a resident and free-

lder of the jtate of lLinnesota,and worth double the amount of Three Hun-

red Dollars above his liabilitles,and exclusive of his property exempt

from execution. ~
_;éZtm?\ .Mth%iQILL

ibaeribed and sworn to before me

i §th day o/;?uct,oher, A. D.1910, 7 B S
f

-!_//A W J;f 7T A /r'/ ;

—

/!
Iy







| 234 Notice of Appeal to Supreme Conrt

EState of Mipnesots, ~

curyer)

I

88,
County of ’

GBOTEe Trhard, Tlalntire,

-Viie=

L

—

Woritz . agner, Tefendant,

To. Thos. F. Cravemn,- sq.,

.l'r'.ai.x.lt...lff_.(aoorhq -"““rq and to

Clerk of said District Court:

‘"283! E«‘!ﬁt gﬂﬁff, That the aborve named Lefeninnt

eal to the Supreme Court of the State of Minnesota, from

he said District Court entered herein on the AHth
enying eai.l defondant'e motion for 4 new

from the whole thereof.

10th Oe t
Dated this. sayor

day of

/
711

{L/:

Attorney ;'u;"

WALTEN B BOOTH & BOR, TOWNEHI® AND LEGAL BLANK PURBLIBHERE, MINNLAPOLIS, M N8 ’|

District Court

Kighth Judicial District

Attorney for the above named

e Ve «U0RLO0OCE, . 8G.,

the orqer
ifn‘y uj' ) nf,ﬂﬂbﬂl‘
trial of said cauze »

A4.D. 1910

24 D 15"‘}'0‘/.&

Fe

ap




DIS}I\I T COURT

// Judicial District
{g b AL

County of

{?(‘r >;t f( 3L drs {7/ /4(({

/?// ‘ /.//.4:(.4/“

/em /) //( l). //{(u/
ahl //// //m,

Notice of Appeal fo Supreme Court

/ / 7 /4 /
: Ui/ ;/ G
/ Attorney j/!” blant
/ﬂa( / /r'f//‘c
08 1000

CARVER COUNTY,

FILED
w/ O

s 0’." -




234 Notice of Appeal to Supreme Court

State of Pinnesota, |

s8.
County of .. _Carver, ‘
George Erhard, Plaintiff.
=-Vi=

Moritz Jagner, Defendant,

To_ Thos. ¥, Craven,¥sq.,
Flaintiff,George Trhard _
Clerk of said District Court:
iﬂrasr E.’l’lf ._.gloﬁre. That the abore name

WALTUR 8. S00TH & BON, TOWHEHIP AND LEGAL BLANK BUBL BHERE, MIMNEABDL I, MNN

District Court

Eighth Judicial District

S ey SIS

Attorney for the above named

and to lI. 0. iuehlberg,lsq.,

i Defendant

eal®to the Swupreme Court of the State of Minnesota, from the order

the said District Court entered herein on the

15th deay of .;6ptf:mber A.D, 19 10

lenying said defendant's motion for a4 new trial of said cause »
Jying

from the whole thereof,
Dated this 10th day of ¥

ictober v /471918,
; L ¢ }'Irf 3l J J i ) } ’

4

Attorn ey for s




District COURT

sdghth

Judicial District

County of varver.,

George Ernhard,llaintiff,
édspondant

-V -

Moritz vagner,lLefepndant
’ippellant’

Notice of Appeal to Supreme Court

T ] /
/ /3
/ b 7S Bk
f VirFL I'.r J =, y
: Attorney  for/Appellant
. f‘ .“ £ ‘- VL "'_) i

98 1000
Due «nd perc.onal service

of the within Notice of ..ppeal
to the ‘upreme Court ic admit-
ted this 10th day of October,

1510. ~ o e

. /.'.'4'«91/./" (o2t or e N

~ Attorney for ilesponi-
ent.

———
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State of Minnesota

County of Carver District Court,

0=0~0=0=0"0=0=0=0=0=0=0=00
George Erhard

ve.
Mpritz Wagner.

0=0=0=0=0*0=0=0=0=0=0=0=0

o b
- g % 4 ';-
4 =8 =] C & n - i
. % ! H ) "0
® ¥ ! B camse |is befbre: the court on:de’ndmt'o motion
-y 1 2 ! - ﬂ;: ' 1
for Kobb ohrag. 5 . ¢ o B & {5
o ¢, ' . ] 0 : ! -
o E ¢ H . d:counsgi nlr gpc rospoc‘ivz;partlol,
' o '
Lo - .
0 R E BR ED That sadd motion boéan’ hereby is depied.
> 3 3
-] . \-‘n

Dated September 8, 1910,

rie -

12th Judieial Distriet, Minnm,
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State of Minnesota District Court

County of Carver Eighth Judicial Distiioet,

@*0=0-0-0=0=0~0=0~0=0~0=0~0~00
George Erhard

v.
Morits Wagner.

0=0=0=0=0=0=0=0=0=0=0=0=0=0~00

This cause was tried Nov, 29, 1909, at the Court
House in the City of Chaska, in said county, by the undersigned,
one of the Judges of the Twelfth Judisial nNistriet, acting for the
Hom, P, W, Mosrison, Judge of the Bighth Judicial Distriet.
Thomas F. Craven appeared for the plaintiff, amnd
John J, Fahey for defendant,

Having heard counsel for the respective parties, the court
finds the following facts:

1. Plaintiff now is and ever since 1905 has been the owner
in fee and in possession of the Bast half of the North West quarter
of Seetion 27, Township 116 North of Range 25 Weet, in Carver county,
Minn,; and the defendant is and ever since 1873 has been the owner
in fee and in possession of the North -west quarter of the North~
west quarter of Sec ion 27, the North-ecast quarter o f Seskikas of
the North-sast quarter, and the West half of the Northesast quar+
ter of Scction 28, in said towmship and range.

2. Upon said lands of defendant in sectiom 28 there is, and
since 1873 has been, a large extent of marsh and slough land, of
about 70 acres, which has no natural drainage, and oan be drained
only by artificial means; and adjacent to sasd slough lands of de-
fendant, to the north and west thereof, are large aress of other
wet lands, and when the water becomes excessively high upoa de=
fendant's said slough lands, it naturally flows and has flowed
south thru said Seotion 26, and farther on, about one mile im all,
into what is known as Radde's Creek, and avay from said lands of
plaintiff, i




«2a
5. Plaintiff's said lands are separated from def

ant's said
marsh and sl ough lands by a natural water-shed , which
has at all times beem & natural barrier and protesction to plaine
t1ff's said land fromthe surface waters which naturally ascumulate
in said marsh or slough of defendant. Said water-shed is loeated

on the westerly half of the North-west quarter of said Seetion =,
on defendant's land; it rums north and south, is several rods wide,
the easterly side slopes rapidly down to the west line of plaine
tiff's land, and the westerly side slopes down to defen lant's marsh
or slough; and by reason of such barrier, none of the waters acou-
mulatdng in defendant's sloulh would or could ever flow to or upon
plaintiff's land, except fer the ditch dug by defendant as here~
after found,

4. Plaintiff's said land lies on a plane 20 feet lower than
the plane of defendant's slough, and situsted thereon is a meadow
of 20 aecres, which prior to the acts of defendant, complained of,
produced valuable crops of hay each year.

5. Defemdant in 1904 constructed a tile ditoh runming easterly
from Bis said slough, thru said water-shed to a point om the east
slope thereof, about 40 rods west of plaintiff's land; said diteh
was from 800 to 900 feet iong, from 4 to 10 feet deep, and the til-
unhu-tmmlbim,matmnﬂeﬂunﬂl.u
diameter, and it had a fall of three feet,

6. Defendant in the year 1881 constructed a diteh thru Said
water=shed along the same course pas the one above deseribed, and
has ever since maintained the same, but it does mot appear that sald
ditch ever caused the waters to flow upon or over the land now owned
by plaintiff, or that it did any damage or injury to said lamnd or
the crops thereon,

7. Prior to 1904, defendant had constructed several ditches
on his landis, all draining and conveying the waters from the Sume
1».ummm«.mun-m-ﬁvm.muu
the west end of the tile diteh , and in 1904 he found, which was
the faot, that said old ditech would not drain his said slough from
ths wnbITE 2




-3~

the vaters agoumulating thereen. and for the purpose of completely
draining said slough, he re-constructed said old diteh, put in tiling
instead of wooden boxes, dug the same from one foot to ome foot and

a half deeper, and thereby caused the waters to flow, and they did
flow, from said slough and defendant's adjoining lands, and from

the adjoining lands of others lying to the south, west and north-west ,

in great quantities, thru said tile ditch, to, upon and over plaine
tiff's said meadow land, injuring said land and destroying the hay
erops thereon in the years 1904, 1905, and 1906, to plaintiff's
damage in the sum of $§70,

8, That if said ditoch is allowed to remain and be maintained
by defendant, the waters from said slough and other waters running
inte it, will continue at times of high water and excessive rains ,
te run thru said tile diteh in great and destructive gquantities, to
and upon plaintiff's said meadow , and causing him great damage re-
peatedly, each year,

9., That defendant's said marsh or slough covers about 70 acre-,
and the same is of little or no value unless properly drained, when
it will become valuable agricultural land,

10, Tha® the only practicable and reasonable way of draining
defendant's said marsh or slough and his low wet lands tributary to
the same, as well as the wet lands adjoining which belong to others,
is by means of a ditoh running south thru said section 28, and a
little farther on into Radde's Creek, which is the natural and suite
able outlet of all said waters west of esaid water-shed.

CONCLUSIONS OF LAW,

L_‘l'l?_o sctes of lefendant in reconstrusting said tile ditch
thru said watershed in 1904, were wrongful and unlawful,

I1. That plaintiff is entitled to judgment enjoining and re~
straining the defendant from maintaining or continuing said tile
ditch, and directing and cormanding him to forthwith abate, remove
and 41l up the same , so0 as to prevent the waters from flowing thru _|
the same upon the land of plaintiff,

I,

3




-‘.

III. Plaintiff is entitled to recover from defendant as damages
by reason of sidd tile diteh, for the years 1904, 1005 and 1906,
the sum of $70, with interest thereon from January ist, 1907, bes
sides his coste and disbursements herein,
Let juigment be entered agcordingly, twenty days after
notice of filing this decision.
Dated ,pril 12, 1010,

p <)
/(»Q‘-!- 'ﬁm-w«. ‘lti :M‘L‘df s
r . s
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DISTRIC’I COURT,

(2 (75 Al

Ze....... County.

against

{*‘;.’-’[{.»f L_/S ’ /'ﬁ{)ﬁ Y?f! f o

le, OF lssl 1,.‘

LAST PLEADING SER'VED
o ﬁf% . 190..7

. é " (..«L _____ . Case
r~ #fl_ f;. V, ¥ .. v / ’1.'.. {.L ( Y s { - ‘\
Attr)rney fm- Péruutr;‘}

)
Ll L L f bl g
: /.Attarnsq for’ fendant

W’dﬂ the Clerk please file this Note nf
Issue, and ente’r the cause on the Calen-

dar fgr the @l p2..4.D. 190.L

e,- (..1, T e & Term of this Court.
Y.ﬂlvf's ete.,

-
YSHhov. (:c’ g L e

A sk
Attorney for Pa’;unf:;}"

wc @W (/"’uL 100;

/[ Bl 4 /,( {L.‘,.L._.J\_.L f..q, aeaenseriia Clerk.

48, General Laws

Tlmlmmlrpuln required by Heg. 4, lblp
i1l be entersd in

of 1843, must be paid before uny sction w
Clerk's Office.

Mo, 83, — Ploneer Press Co,, 81, Paul, Minn.

( % ; “
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No. 41-NOTICE oy TRIAL, Class 4.

State of Zﬁmuczsum ! DISTRICT COURT,

County of (é’ét A2 g ‘ @M Judicial District J
Léﬁff /éz cwwf &,-v/ ()?/ Mé)g/ |

-.z/u:?*

- Notice of Trial |

Sir: YOU WILL PLEASE TO TAKE NOTICE that the issue of %&M 0

in the above entitled action, will be brow ght on for ,; i _
at the next.. . ’ aa Term of the District Court aforesaid,
appointed to be held in and for the County of (c? ATy .al the

&
Court Housein the é C--‘C:‘-(/q of é..éap—»ﬂd? < < insaid g

County, on the gw/ 21U, ¢é7 %@’4"2:{}4_...- /ﬁdi at the
opening of said Cowrt on that da Y. or as soon thereafter as Counsel can by leard,
Dated .5('/.2// = 5 rm/
Yours re spectfully, - %_4,4/ /” é A davt g € —C_

Attorney for. O/QJEZ_%;&‘*" kq

/ﬁbga f‘cc/:;,t/ émww/m %Ja o Zzzu, L




DISTRICT COURT.

¢ féﬁ > oy ((f’? /: . g \

| //a.{) =
¥ TR R Y |
///{,}fc/j O+ YIA/‘E,V

NOTICE OF TRIAL

Due serviece of 1 Lin Liee ¥ Heri

CARVER COUNTY,

|
HLEDf ’

o 1, OCT 4 100 /
ﬁ“(O/uzfc‘j{/z?* |
o |

Glerh,




STATE OF MINNESOTA, )

SUPREME COURT. )

MANDATE.

@ he State of Wlinnmesota,

To the Hon. Judge and Officers of the District Court of the Tighth Judicial District,
sitting within and for the County of Carver Greeting:

5{111“‘?'.‘1]5, Lately in your eourt, in an aetion therein pending, wherein
George Erhard was
Plaintiff' , and
Moritz ‘agner was
Defendant
corkiiin order was entered thevein august 10, 1907,
order Plaintif?f

ant whieh seeiel

appecled to this Cowrt,

And adlhveveas, The same was dly ardwed, heard and submitted at the (feneral Apl‘il
erne, . D, 190 8 of owr Swpreme Court. After matwre deliberation therewpon had, our Supreme
ourt did adjudge. determine, decree and ORDER ™ That the order of the

winrt belase, herein appealed fram, be, and the sanie hereliy is, in all things reversed and a

new trial granted

e that the .-ipi_r‘»ellant-""]_aint'i 4 4 above naned ,'mr'r_)'.'uf;_'-'mrufm-r'm‘rﬁn_éfy. &

A ecopy of the entry of Judgment therewpon in this Conrt is herewith transmitted, and maode part of

this Renmvittiter,

Now, PNevetfove, 7his MANDATE iy to you divected and certified, to inform ot f:f these
sroceedings had in owr Supreme Court, in swid hereinbefore mentioned cause, and the same is hereby
cnel herewith BEMANDED to youwr Cowrt for sueh other or further record and proceedings therein as
meay be by law necessary, Just and proper, wnder and by virtue of the said Order herein made.

dWitness 1he Hon, CHARLES M. START, Chief Justice of the
Supreme Court aforesaid, and the seal of said Court,
at St. Puul, this 18t

day of June A. D. 1908

7, ;
C2a (A7 & - ? € g
f'f‘er of the Supreme Court,

o —

|
|




SUPREME COURT,
STATE OF MINNESOTA.

MANDATE

rO THE DISTRICT COURT OF

Carver Conunty.

Geopge Erhard,

Appellant.

AGAINST

Moritz Wagner,

Regpondent.

CARVER COUNTY,

FILED

N3 10§
K0,

Attorney for
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; STATE OF MINNESOTA
4 SUPREME COURT
" April Term, A.D. 1908,
4
.| George Frhard, Plaintiff, Appellant,
ol -V8=
Moritz Wagner, Defendunt, Respondent.
1 eesessemees
i It is hereby stipulated and agreed between the part ies

" 4o the sbove entitled action that the description of the

" plaintiff's lands in Finding of Fact No, 1, as filed in the

| deeision of this case in the District Court of Carver County,

" and as returned to the Supreme Court, ie erronsous and that
. ™ gsuch error occurred by inadvertence, and that there is no dis-

i pute between the parties as to the correct description of

" plaintiff'e lands, injuries to which are claimed by plaintiff in
this action; and therefore,
s It is further stipulated that the description of
®| plaintiff's lands in said Finding of Fact Nos 1, instead of
% reading, "the east half of ihe northeast quarter of section
*  {wenty-six , township one hundred sixteen, north of range
B 4 uenty-five west® shall be changed and understood to read as
M gollows, to-wit: “the east half of he northwest quarter of |
% gection twenty-seven, tovnship one hundred sixteen, north of range |
twenty-five west." |
" And it is further stipulated that this stipulation
% ehall be filed in suid Supreme Court and made a part of the
% record in said case therein, and that after the decision upon
®  gaid @ppeal in said Supreme Court the said stipulation, together
M with the order of said court thereon, or a certified copy
™ theroof, shall be transmitted to said District Court together i
8 with the remittitur in said case, and when 80 transmitted shall be !
% and become a part of the records and files and of the judgment

-1-




-

w

-

roll in said action in said District Court;
And it is further stipulated that the order of said

court may be entered hereon upon the filing of this stipulation
without further notice.
nated April 1, 1908.

Upon the filing and reading of the foregoing stipulation,

IT IS HERFRY ORDERED that the record in said case on file in
this court be changed as provided by the above gtipulation, and
that after Jecision in said case in this court the said
stipulation and this order thereon be transmitted together with
remittitur herein for the purposes and with the effect provided
in said stipulation,

Dated, April (" 1908,

({ / Rl }‘;;l ‘-J.} J‘-r-,l L __; ]
hf?ﬁsf' Supreme COurte \

'l f ;
L iIl () ".’
e
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STATE OF MINNESOTA,)

SS.

SUPREME COURT, )

I, . A. PIDGEON, Clerk of said Supreme Court, do hereby eertify

that the foregoing is a full and true copy of the Stipul tlt..; on an d Order

oh file

in the eawse therein entitled, as appears from the original, remainin

in my office; that I have carefully compared the within copy with said original, and that the
s

game ig a correct transeript therefrom, and of the whole thereof.

WITNESS my hand and seal of said Supreme Court at the

lst

Capitol, in the city of St. Paul, this

daiy of June, 4. D. 1908
Z A ;73 N
e At /ézt/( L (Yerk.




CARVER COUNTY,

FlLED
SN 3 1903/
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Class 2.

No, 04, -NOND ON AI'T'EAL. PIORLEN FIERE 00 FRMTERS ATATIONERE AND LEOAL BLANKE, 8T, FPAUL, MINN
State of Iinuesota, DISTRICT COURT,
County of CARVER ,I Bighth  Judicial District.
G“rgﬂ rrhard . Pl‘inti!f )
-VS .~ BOND ON APPEAL.
Meritz Wagner, Defendant. )
Fnow all MWNen by these Pecsents, 7t we George Wrhard ——————-—=-= .

principal  and. M ﬂm{

- sureties,

ritz Wagner,the defendant

are held and flrmly bownd unto

in the above entitled action, in the sum of Thrree Handrod =
Dollars, lawful money of the United Stales, to be paid wunlo the said Moritz Wagner, his

heirs, execwtors, administrators or assidns, for which payment well and truly to be made, we bind
owrselves, owr heirs, exeentors, and administrators, flrmly by these presents.

Sealed with owr seals, and dated this < 3 o day of Mgust A. D, 1807

The condition of this obligation is sueh that, WHERFEAS, the said Geoxrge mﬂrdrmj-ﬁ
plaintiff in the abeve entitled astien, appeabito the Supreme Court of the State
of Minnesota, from the erder of sald Distriet Ceurt entered herein and
riled in the effine ef the Clerk of said Ceurt en the 10th day ef
Amgust A,D.1907 denving said Plaintiff's metien for 2 new trial ef
maid aotion,and frem the whele thereef

. l' {0 fiie WENT TG oA\ U . .

L}

MWow, Thevefore, /7 said Oeerge Frhard shall pay all sonts and charges
hioch may be awarded against him en the psald appeal and the danagen
nustained By the said defendant and respandont in censequence thereef
if said o.rdé‘r or any part thersef shall be affirmed er maid appeal dis-
1imsed,an? to abido and satisfy the judgment or erder which the appoll-

Ve Ty g LA

1ta Court may give therein

then this obligation shall be void, otherwise of foree.

Bignoed, Sealed and Delivered in Presence of




STATE OF MINNESOTA,
" 8S. 2 5
County of CARVER [ e it Z{llﬂlllll, Thaton this.. ... . rhn, of

Angust A. D. 3907, before me personally appeared. GOOTEO Brhard

Georrte [onleesmon anh i?m ;, A g amsaiting

to me known to be the same persons deseribed in and who execuwled {he Joregoing bond, and ecach fer

STATE OF MINNESOTA, )

—

County of OQOARVER

the sureties wamed in and wlto ececwted the foresgoing bl being first duly sworn, doth, eaclh for himself,
p L l 8

depose and say that he is « resident and frecholder of the State of Monnesote, and wort \HH‘. amound of

Three Hundred “Dollurs

above his debts and liabilities, and exclusive of Iiis property exempt from execution,

-+
Sthseribed and sworn to bejure me on this ’d‘a T ; (/{/2 %}'w—’ o

day of Aurust El 4-D. 39;3 J /_ W?/ /2/ ff?&/)

No tary Puhld.c

(My commissien Expires U, .l s 19/ %)
. /




DISTRICT : COURT.
( ’fﬁm Juwdicial District,

County of Q LLhA_r-ty

brorgr &rlos X

9

Mﬂ-{s (Urs gv\ “y

“BOND ON APPEAL

it ! T nil
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STATRE OF MINNRSOTA

County ef Carver.

Eighth Judieial Distriet.

IN DISTRICT COURT

Geerge Erhard,
Plaintifce

-~ Vﬂ.-

Meritz Wegner,
Defendant.

—— —— . st

Te Jehn J.Fahey,Nsq.,atterney for the abeve named Defendant Meritz Wegner,

and te H.O0.Maohlbwerg,Rsq.,0lerk ef said Distriet Ceurst:

YOU WILL PLEASE TAKE NOTICE, That the abeve named Plaintiff ampeals
Lo the Supreme Court of the State of Minnesota frem the erder of said
striet Ceurt entered herein and filed in the effice ef the Clerk eof said
striet Ceurt on the tenth day of August A.D.1907 denyvine said plaintiff's

tien fer a new trial ef szid cause, and frem the whele thereef.

ted tais ZA sy of Angust A.D.1907

oY e Srﬂf’"z‘/"»

T Plaintifs
Ohaska,Minn.
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STATE OF MINNESOTH
."Countvof ‘/7 Z £z

12,4:‘ (’//' COURT.

Plaintiff.

lorily itz
_1/;5?; e

Zgé%;ii L

Due and personal service of the within
//ﬂ/LGE j?é/é ‘d.( is hereby admitted
this - _ day of La/wt
A. D. 1%0. ,7

.E;

Attorney for——

O F, OREENWOOD, MANKATO, MINN

B : @ L]
£ 4 234
E in Eod
B Eoe W el
g W
» e
£
- =
1 ¢
&
=2 @

at the house of the usual abode of said

ss.
day of
upon
by

?
|

.with...
hen residant therein, a true and correct copy of said.....

R =

_._therein named, personally,

] I:ﬁdoposea and says, that at the

g =
g CAM dc".cDu;NTYi
. 291001 1 | &
2 O ikl s
3 ‘. il iz g....'j . 'M§
A '; =S Uz 3
< E .8 z
} 11344

is to affiant well known to be the same. ... ...

ad




STATE OF MINNESOTA DISTRICT COURT,
Ceunty ef Carver. Eighth Judioial Districs

T &

Geerge RErhard,
Plaintirr.

- Vg.-

Meritz Wegner,
Defendant.

SIR:
You will please take netice,that at a special term ef Ceurt

te be held at the Ceurt Heuse in the 0ity ef Chaska in said Ceunty and
State en the 9th day ef July A.D.1907,at the epening 9# ogg;t en that day,
or as seen thereafter as ceunsel can be heard,said E%?ﬁﬁziﬁi will meve
td Court fer an erder metting aside and vacating thoICQoision of the
‘ourt herein and fer a new trial ef said action upen the fellewing grounds
vit:
'rrors ef law eccurring at the trial and excepted te at the time by
3a1d defendent. /-&...%
That the decisien ef the Ceurt is net justified wy the evidencepar-
tieularly in that tg%§§fﬁih,8970nth,xight and Nineth findings ef fact,
nd each ene eof sald findings,is net justified by the evidencerand
. That the said decisien eof the Ceurt is centrary te law.
You will alse take netice that upen the hearing ef said metien and
support thereef said plaintiff will read the recerds and files in said

en,ineluding the settled case,er se mich thereef as he deems pertin-

Very truly,

JOHN J. FAHEY,®SQ.,
Atterney fer Defendant,
Nerweed, Minn.




Due and personal service of the within

is hereby admitted

this 25 [[ day of//k."‘?b{ :
A. D, 190../
/ﬂ‘éfn / /" ft
,; s 7
Attorncv for o "j,’/’ o |

: - i -
Attorney for c

(/} ﬁ(‘:, Py [c/}g

"q Minn.

S v— ‘- ————
C. F, GREENWOOD, MaNKlTD MINN

(#1+)

being

, he served the

10y

day of

leaving

at the house of the usual abode of said

upon

rein named, personally, by

with said ..

the. .

-2 person of suitable

: S R ;
then resident therein, a true and correct copy of said

age and discretion,

-..is to affiant well known to be the same. .

ST e S




State of Minnesota, Distriet Court,
gonnty of Carver, Bighth Judioial Distriet,
George RBrhard, Plaintiff, ()
against
Mauritz Wagner, Defendant. )
&

At & special term of the District Court duly held in and
for said Oarver County, on the ©th day of July, A.D. 1907, at the |
gonurt House ih the City of Chaska, the seaid plaintiff, pursusnt
to notiece auly given, rade a motion for an oxer settiing aside
and vacating the deeision of the Court herein, and for & new
trial of said aection, upon the following grounds:
1. Frrors of lew oceaurring et the triel, end excepted to
at the time by seid rlaintirs;

$. That the decision of the Gourt is not justified by the
evidence, particularly in that the second, sixth, seventh,
eighth and ninth findings of fact, and each one of said Tind-
ings 1s not justified by the evidence; and that said decision
o” the Court is contrary to law,

Thomae ¥, Oraven . Esquire, appeared as ocounsel for the

plaintiff, in support of said motion;

John J, Pahev, Esquire, appeared as counsel for the defen-

dant, in oprosition thereto,

Said motion was made and based upon the records and files
in said notioﬁ,.l ad the settled case therein,

After hogring the argunente of counsel for the respective -,
parties, m&ing theauthorities cited by them, and giving ell .
matters and things involved in said csmse due consideration, it :
s ORDERED, that the said motion of the plaintiff be, :
and the same hereby is, in all recpects denled,

Inted at Norweood, Minnesota, this oth day of August, l.Ii. 1007,




All proceedings on the part or the

for the peried of th irty daye,

deferdant axe hereby stayed

Judge,







itate o f Ry 7 Distriet Court,
) Ly o Carver, Eighth Judieial Distyict.
R JUNTIS ) .
M e TR o YA 1 ¢ ¥ 4 &
eI ne : Pla i T‘,
against
Moritz Vapgner, D e <
t 1 = y striet Conrt Auly held in and
’ 3 ] :
or the calid ( arver, © G av of APYil, A.D,
007, the above titled ¢ alle v on for tri@l to the

Court, without

Thomna s -
pleil | 4
John J, Fa

fendant .
After

he ar

the arpuments o

ing the evide:

1T connne)

s, appeared £

or

the de-

ae adduced at the

trial, hearing

4

for the resvective parties, and giving

all matters a1 involved in said caune due and deliberate
consideration, and beinp fully advised in t remnises, the
b, in additd » ad 1 the leadings, nales
the T (5}

PINDINGS FACT:
First, Plainti? £, B ever since the yvear
1908 has the ownex in 8 11 2ion of the following
weosribed laixis, to-wit: Thoe east half of the northeant quar-
Loy O t10 , Lownshi 118, 011 L ‘Allfe 26. That
i ifondant now is, amnxl avar since 1 vear 1879 has heen the
owne £ Bl | m of the followd leacribed lands,
to-wit: 1t worthwant miarte» of prthwest quarter of

10rthoast

't of the northeast quartaer and tho went

n " - - LALA ] 4 4 4
0 ].:T'.“' Y O ame 1 1 Y a0 i

township

|
1




isfendiant a0 l1o-
ated in said seot 28 13 arre extent o marah and slough

Jand, that has no natural drainage, and that can be arained oniy

]

that adireent to said lands of said

teinl means;

to the north and west,

,
-
J
=t
=
=

daefendant are large areas 0OF
nave 1.0 trs railnage excent when the water bhecomes
o talak: ivelv h Ny & ¢ 7 oo ¢ a aotherly 1ireatlion
thm1 aaid sectlon o8 awaey from the aforesald lands so owned
Third; That the nlaintiffs lands aforesaid: are separated
from the defendant's aal LAarys 3 aglonre’ lands o the other

0 the west and northwest thereof, hy a natural watershed

and wide expense of high, haxr and, which naturally Torms, and
has at a tines naturally forued a barrier and urotectdon t
antilfr's 2ail lands aforesaid fyonm the water which naturally
accumilates in salid marsh, slough, an W lahls of the defen-
iant aforesald; that said watershed and wide expanse of hawl
afforesn 2 4 ey g e tyy o J et ] - “af the rl:_s_-st'in_-'rjf-_-t

marter of said section 27, and is owned and occupied by saild
efendent ; that the easterliy nide of sald watershed forne
8 8ide hill and slopes rapidly down to the weslerly line of

aintiff's said land, and the veaterly side of sald wate»-

-~
<d

shed slopes off to the rarsh glonsd a0 ovned by sald
defendant ; and that said watershed and wide expanse of high,
herd is1de op aforeseid, extends in width about 80 rods ald in
length fron the northerly boundary line of salil section 27 to
the southerly houndary line thereof,
Fourtih: That plaintiff's said lands aforesald naturally lie
on a plane coneidernhly below the plane of ssaid defendant's sald
landa, whieh is located to the weant of sald watershed; that

lonated 6n the north half of plaintiff's sald lands as afore-

enid 18 8 large nmeadow off about 20 aoren of lsvel land, the suy-

Pace of whiclh 15 thirty fect, more or leas, helow the plane of




+ v " 1 Y 1% |

defendant 's said marsh and slough lving wes

vaterohed and high expanse of hard land as aforesaid; hat
sald meadow lands aforesaid 30 owned hy the plaintiff bhorder
along the easterly foot line of the side-hill slope so formed
€
by seid vweatersied cforsaid; that the natural drainages of
laintiff's said adow lands 1s slow and sluggish, it was at

'age waters naturally readhing csid meedow, and the said meadow
lands of the rlaintiff during all of the times herein mentioned
was prodictive and anmally vielded to said plaintiff valuahle

arOopp 0 hay each vear,

PaTeht That sald defendant 1111 and constmoted a network
of ditches and drains in his saii marsh and slough lends, and

collected therein surfece waters naturally floving in upon said
lands, and hy said network of ditches conveved such surfaoe

wvaters a diatance of from about 800 to 900 feet thm™Mmi said water-

ghed, 1n the directiiorn of the lands of the nlaintiff., to a point

wvatershed wap ahout eleven and a half feet deep, and therebdy

sald defendant daralned about 70 scres of hiep slough lends thm

gaid network of ditches 274 drain thr said watershed to said

gide hi { slope a 1istance of 45 rods from the lands of the
P

plaintiff where said waters ran dowvn the side of said side hil:

» alope 1n, upon anl over the said meadow 1and of the plaintiff,

8ixth: That said netowyl o ditches ard said drain or sewer
leading the waters fxon the sene thr said high ridge of land
wae 11rst hillit end congtnmicted by the Asfendant in the yvear
1881, by and with the consent of pleintiff's grentor, ever since

»

vhioh time 1t we mfared to remsin, and

5

ves leed &s the only
ieans of draining the defendent's seid elovgh and rarsh lands,

and othe» lands adjacent thereto; and that in the yvear 1904

he owner and in poassesgion of his said lands |

|
|
i
:




the Adefendant repaired

aver aince which

time ov

5 1 A v 1 (a8 Ll andi e
S8l aAralLll O =Ml LTI LIL

higs said networl: of Aitches, by putting

off wooden hoxes which had hecons dscayved,

= 70 aores of ds=foandant's lands and

othex» 1 o w10 have heen dArained thm said sewer
or drain, and network of ditches in upon the said lands of ihe
nl ' 4 : Lo » acts of damage complal of in his
JOMP L& Us
Baventh: Thet 1 ¢ redve yains great ounantities of
water would flow thru said network of tches and drain dowvn the
- alo ) 11 a¥d in upon the said lands of ihe
plaintirf, ere e sane would remsin for & short period of
tine, sventually wvonld flow off ir & contheaaterly direc-
] f the dlaintiff:; and that othe» gurfece

‘}' .1‘(':’ t fl,»{ '

watets adincent to oaid

Vi ,gu((h"'.‘,—
naysh om—simsar®
! f
Sl < f
1 otheér lande lying north

4 /{{dc u..(':.‘/) .

thereof, and

aet Upo ) of the plaintiff, mit eventuallv wonla

LW 11 anterly direction therelron. That during
o p

the vears 1004, 1905, 300, T ring periods of hipgh water

and excessive wains, said network of ditches and drain so eon-

ptmicted M efendr ag aforssaid, cerried water» and Aairt

in upon the said lands ! Lrf, thereby damaging the

\ 11pon wneée salill f £ i 1 4 L ’ L NeITY ¥ WAL

r:‘ YN §4a "M T (iR 1
VERYTS .,

i th: ™at at ¢
side of saidl slonpe O™ 8

areon 1o the extes of 475,00 during
tayly @1 f said diteh and on the
lde hill here is a ravine in whieh sald

network of ditchesa andi rain deposits the water from daid defen-—
iant's land ¢ gL hey ! Aaino Wwio, th™mi whieh ravine
a1 ™ e 14 nopited ung down unon the said meadow

lands of the plaintirr;
cagsible natural drain

T oy AacMmIrMmi e

and that said ravine is the only ao-

into whioh defendant could deposit said

pon his said lands,

|
'|
|
|
|
1




Ninth: ™ati said svstem of drainage so made and constrmocted
by leferds a9 the only practical and feasibhle neans by
which his aal ands can b= drained with tie least injury to
his neighhor; and at while the nlaintiff, Auring excessive
rall b 1 » nome danage, hy reason of said
gvVnLe i 1 A s I & aters Il §11 TAY -
Loy l ad ands the srnotint of nhenefit Lo
. ¢ - R
b ] % {)
4 L
» gxoocds 1 £ i of 1 v sustained eintiry, and
18] 't Tnyes 3 and unnecessarily in-
1 - A 4
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Y " I 3 1 I COURT,

" ' {phth Judicial District
'..,"\'\"l]'."-é.-:\'- ‘._f‘ ATV :.’ 1 - 7 T | A= P U-i\: .

Ceorge Frhard,

D
e

-V

e
T —

Voritz agner,

Now comes lo*® ent and for his answer to«the complaint eof |

he plaintiff in the above entitled action alleres: '
- 1!;” . ’, + i
4 " e 1 T4 L o ' !
1. That cX t ag 1 vairafter ._~-;”-‘ gly admltbted,quallille 1 o1 '|
Jihervice explained,said defendant denies sald complalint and each ‘
and every all t o .
5 - ‘
OL10O Ll
2. Defendant admit aid plaintiff is and ai all time stated :
- LK A whdls i ]
!
x1 f id ¢ 1pl Nt ¢ ,l 2l i and in po L O] Uf' J[,}'"‘ !
18t Nalf of the North-wost r of Fection Ty ty fleven Town- ‘
f |

san f b ¥y T ) = s 3 | e v S 7 mmrter of sald
v ' L - L

- TrvsdTr - 4 1
Ven; - h h-caot

rter, ar 1 thi west Falf . e 1Torth=oaast arter of Cectlon
rLer,an ’ '8, y
nty eirght in said Toymsah] Mndred ix en llorth of Range !
2110 Y ] Il ]
ty Flv 1t . Defendant admits that there ls a larre arce of
Ly
maroh land owne by Il in seld Section Twenty ight,but specifice

ally denios thats G 1 250 (s i ni cf sanld nreh lande of saild |

adrt hearaln: - nlant Imita thet there is a2 water-shed and
wide expanse of hard high la: located as described in the come-
sraln and thaet sald water-shed end high land 1s owned,

oceupied,cultivated and used by eald dolendant,

4, Defendant aduits the allegation of the complaint hereln as %to

' sition of plaintiif's said land with reference to sald
water=shed and to defendant'a sald land,and admits that plain=

L1ff has a meedow of the si”e and description alleged inwthe com=-

plaint herein but specifically denies that said meadow land was

0 sald plaintil’l moct val-




alble ) i 2wy as alleged 1in omplaint herein; defendant
alleres that of wet seasons prior to 1904 sald plaintiff's meadow
as flooded and covered over with water and in such a condition
|

to water that it was impossible for plaintiff to go on said

wchine to harveast the

dmits and alleges that Ly a net-worksof ditches and

1raine heretofore dug and constructed and extended throughout i

pizingt®f defendant's said marsh lande,the water which is gather-
and in said lands is conveyed by said net-work of ditches
‘,_‘_‘ } _].I,,:.‘:_“‘_ F oy '_'u‘:r W s 4 ¢ -“1,;’ ;-b'.-'(__,n-',-‘j_ 4 :-. ;'." s 5 "..'."' L'Ii‘—-‘l} i ,‘.‘ :—_“,1(] COTI— ‘
*0lio 5. i
ywved through said water=-shed by a sewer ditch,so called,but sald I
irit 8o 'feally denles that sald sewer ditch,so called,was |
: |
wrongfully,urnecessarily, ax nreasonably,dup,built and construct-

ed in ti aavlv part of 1904,and saild defendant specifically Ap-
n th . y 1 5 ] pec! ¥

{as that cald sewer ditc o enlled,was constructed at all,or

murther answering defendant alleges that heretofore,to-wit,
in the interests
yf good huebandry,and 141 o view to drain and reclaim a large
area of low,wot,swampy,marashy lands located on said lands of

said defendant,dug,opened up,built and constructed and extended |

throughout said low,wet,cwampy arshy lands a net-work of ditch=

» a J :
2 1 = - } [} s A A ey e raiet ¥ 2 k) . - .
ns ana i t A efendan n aeic ear 1880 exponded a great
. | 3 1 - ~ Y \ 7 ' e TR | - I T |
amount of labor,money and tir in dipeing,opening up, *building

and constructing and extendlng cald net-w rk of ditcheej that |
sald net-work of ditchee were dug,openecd up,built and construct-

ed and extended throughout sald low,wet,swampy, narshy lands by

) 1 & b ] . ~ - ' e =Ta . ¥ 1 ey Y 1 * g o

said defendant in the interesats of good huabandry and for the
2 N " . ¥ =i . ' - ’ ' ]

purpoae of drainlny and reclaiming sald low,wel,swampy,marshy

landa and rendering the same it for cultive tion and use and
‘olio 7.

making the locallty thereabouts more i althful and more habit-

able; that an endeavor was made by defendsnt in sald year 1880

to drain his said lands offT in a coutherly direction but that

defendantxfound it 1mr0:‘f11{,!w7r”uL1LlL and not feaslble

to drain hle sald lands in a southerly direction because there

L€




Tolio

[ &

sFal ]
sy not a sufficient
+ 11t 4 {
a&Lvel't UmMmilatlirny
-1 ‘ 1 N .
wWor ) 1 o fa
L]
TH + ¥ | |
1L 1T riid

to . that

want ;

9

net-work o itches
of sald defendant,
without an outlet
off the waters coll
gaid net- 'K © 14

i gping, opening up, bul

oo

';,' ) the

ditches; that sald net=

ol A

wut an outlet to carry off the waters accums
fendant was of no value whatever

nd time expended 1n

oney &

throughout oald low,wet, lands

oI Y T varalhny
3 swampy , marshy

ponded for#nothing by sald defendant

ving sufficient pacity and fall to carry

lande and in

7. Defendant alleges that sometime in the year 1031 salid defend-
ant dug and conatrucged & large and deep draln Lhrough said water-
ahed and through saild wide evpanee of high hard land and that sald
W e Lo s -

win extended from the easterly foot line of said water-shed

throurh said water-shed and wide expanse of high bard land to
dLaaTr i = - : .

the westerdy foot-line of eaid vater-ched,and to and into a ra=

ot

natural

wate

1

irain terminated at

rcourse 1 a
i rithd

point in seid ravine and natural watercourse about 40, west of the
t boundary line of the sald nd now owne by sald plaintiff,
-
hat vint ey ' draln I teg in said ravine and
ratercourse ls in defendent's own land. t B8 ravine and
‘atercourse extends away from sald water-shed in an saste rly die
rection, That said drain conastructe through said water-shed and

oid wide expanse 0l
nd natural waterocd

noctedeswlth

gald net

gh hard land and and inte esaid ravine

ag aforesaid,wne in the year 1881 con-

litches and dralns dug,opened up,
.

built and conotructed and extended throughout defendant's low,
wet ,owampy,marshy lands and together with gaid net-werk of ditch-
eg formed and still forms a system of drailnage of sfficient vols
ame ,capacity and fall to completely drain and did completely

11l.

draly
marehy land,and tlu

for cultivatlon

£ nore Lo

end does completely

vt

drain defendant's sald low,wet,swampy,

seld low,wet,swampy,marshy land is rendered

se and the comm locelity thereabouts ls
by 1 o) s such aystem of drainage,




w1

land, tiling pilpe in the central
bores open at elitber end, and con=

sald drein; and that the tiling

con A ;
continuowus

med en,opening or drain through

o1k of ditches Xmto and imto

e; that sald tiling pipe and box=-
le bottom o1 sald drain dug and

I and wlde expanse of high hard

of more than 20 years last
in defendant's said lands has
l1tches and dralns,dug,opened up,
hroughout defendant's low,wet,

ronveyed by sald rnet work of

made of tiling pipe and plank box=-

rey

aln made of tiling pipe and

ravine and natural wabtercourse;and

—

_._.
e =t

=

ough sai net-work of ditches
maede of tiling pipe and plank

uninterruptedly,and by the

recied 10r more than 20 years

ceful and uninterrupted flowage
drailnage formed by sald net-
tillng pipe
lands of the defendant have be=
and unincumbered in law from the
of dralinage; and any and all
gald drain or sewer ditch so

omplaint herein, filled up

stopped from flowing through it

arred,concluded and estopped by reason of the great

'lowage of the water has contin-
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o
|—-‘

1C

Folio

11.That sald defendant has & right by perscription#by reason of

long,continued and uninterrupted flowage of the waters on his sald
lands, through esald sewer ditch eo called,to have said lands drain-

and continue to have his lands drained by said sewer ditch so
segwer
called; that said,ditch has become DYy long continued and uninter-
rupted uee the natural ocutloet for the waters accumulating in and
16.
'n def'endant's sald slough and marsh lands; that sald defendant

2 Y
i

has ueed said sewer ditch so called for a period greater than 20

years last past continuouely &nd uninterruptedly for the purpose

- 1 w & - & -
of dralnin;

his aaid slough and marsh#lande; and theat saild de-~

fendant has gained the prescriptive right to have the water from
hisg seid marsll and slough lands drained te into and through gaid
gsewer ditch so called by the undisputed and the interrupted use

of said sewer ditch so called for the purposs of draining his

0

said marsh and slough lands for the perlod required by law for

:.-E."Got :.: .A“:- 8.
12.That irain 1 tiling pipe =..;,;il ores made of plank con=-

tructed by @efendant through sald water-shed and said wlde ex-

11,.™hat defendent has been to consideral le labor and exXpense in

slearing up and rendering his sald marsh and slough lands fit for
cultivation and use,and that said lands are now and have been for
l"o

years the most valuable land d t

owns; that sald mersh and

"

alough lands are now reasovnably worth ana ol the value of $100
por acre; and that defendant Loo and owns several acres of sald
valuable land; that 1if sald sewer ittcel so called be caused to
bes#closed up and tiwe Llowa ot water through it stopped the sald

marsh and slough lands of the said defendant will become practically

worthleas; that aa loTendant has mainteined,kept in repair and
192,
xept open said sewer ditch so called cver since ites construction




14, That sald system of drainage is the most practible and feasible
one by which defendant can drain his said mersh and slough lands;

that plaintiffs grantor in 1882 gave permliseslon to sald defendant

to construct sald sewer ditch so called,

1
=
=

lant demands juagoment that eald
sewer ditch so called be kept open as heretofore and that the faow=-
age of water be allowed to continue as herectofore,and for his costs

and disbureements hereln and for suclhi other and further relief as

to this Court may scem juet and equitable,and that plaintiff take

nothing herelr. 7 o ot O AL Al otttz RN

Do fen 1-'.531*1.,'1* ALLOIY !.'y’

4 A s 103 T OAnTy e i IR S s
Dated Februery 12,1907, lorwood,iiinn,
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STATE OF MINNRSOTA

Ceunty ef Carver.

DISTRIOT OOURT,
Eighth Judieinl District.

Geerge Erhard,
Plaintirr.

o Yhaw

Meritz wagmer,
Defeandant.

e L T———

e ————— ot —_——— —— -

- —— ———

Sald Plaintiff fer his reply in the abeve entitled actien ramment-

fully states and alleres that he denies sach and eavery allegation of new

* eentained in sai? Asfendant's answer herein.

VHEREFORE,Plaintif? d mands judgnent as in and by his cemplaint

prayed.
this 18th Aday of FPebruary 1007.

T Atterney Plainti;g,

Chaska,Minn.
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State of Minnesota,

A. aey for.. %W{ (

first duly sworn upon oath,
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(484 )




Nn 1'83 HB““R‘I lll" '““RVIOI" OF SUMMONS OR COMPLAINT.—To Attach. Class 8.

State of FMinnesota, -}sa : —

County of LI T2 I hereby certify and return, that on the

P4
.....(Z é/"‘ .. day of %%o@’] / at the Town of ...
Q;u County of..... ‘é n said State, I served the wzthm Ak

u.pon the within named defendant,.

nd there hrmd,md to and Zcrwmﬁ with hi

e ..oy then n)‘a true
copy of said AMcritiLs 2t 1ot eg

Dated this....... 2. ﬁ" e AY O . SR ;ZA
Sheriff’s Fees, Rstu.rn, ,S/ I éﬂ/z— .
Milegs 35’ 2 3 d AR .Shcn/)‘ County, Minn.

“BE7 ¥ 400 e _Deputy.




3TATE OF MINIESOTA IN DISTRIOT COURT,
a3
sounty ef Oarver. Bighth Judloeial Distriot.

B e e E S ———— -_— s -

OEORGE FRHARD,
Plaintife.

- V3¢~ SUNMONS .

MORITZ WAQGNER,
Defendant.

THE STATT OF MINNESOTA TO THR ABOVE NAMFED NWPENDANT :

You,Moritz Wagzner,are herebry sumoned an? requirsi to ans-
the Jomplaint of the Plaintiff in the above entitled astion,which
laint 1is herete annexed and herewith merved upon vou anl to serve

your answer to the sald Complaint on the subasnriber at his

a8 in the Oilty of Chaska in said County of carver within twenty days

" the srvice of this Swmons uron reu,exclusive of the day of sush

ca; and if you fail to 8o serve vour answer to the said Cfomplaint

n tha time aforesaid,the Plaintiff in this action will apply to the
for the relief demande? in said Complaint, together with the costs

isbursements hersin.

! Jamiary 21st,1907. 7;;/
/O

orney for sald Plaintif?,
Ohaska, uinn.
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STATE OF MINNE3OTA DISTRIQT OOURT,

gountyr of nNarver. Fizhth Judieial District.

e

George Frhard,
Plaintiff.
"VS A

Moritz Wagner,
Delendant.

.
" S el s | e o o et o et el e -

9aid plaintiff for nhis complaint in the above ontitled action
respectfully alleges,states and showe to the Court:
(1) "mrt said plaintif? is,and at all the tire hereinafter stated was,

tha owner in fee and in possesasion of the Wast Half of the Worth-west
miartar of Section Twenty sSeven Townahin One Handrad Sixteen North of
nge Mreanty Tiva Taat.,
1) ™at gai1 defendant is,and during all the tine hereinafter stated was,
1@ omner and in poassssion of the North-west of the North-west quarter
? gaild fection Twenty “even;ihe larth-east quarter of North-east quarter,
a1 the West Half of North-east marter of Section Tweniy elght in eald
'ownship and Range aforasail. That looated on the sald lands of sald
yPondant so loocnted in salad Sention twenty eight is a large exteint of
arsh and slough land and that the usual anl natural Irainage of said
argh and slough lands of sald defendant,as well as large areas of other
low lands to the north ani waest of said deflendant's sai? lands,is and at
all times han been in a southerlr Iirantion through said section twenty
ight and away from the aforesaid landis so owned by this rlaintiff; and
that plaintiff's sald lands aforesald is seperated from the defendant's
:ai1 marsh and slough lanis an? the other low lands to the west and nortih-
35t thersof by a natural water-shed and vide expanse of high hard land
1ich naturally forms,an? %23 at all timee natarslly formed,a harrier and
tantor of plaintiff'e esaid lands aforesald from the waters whioch natur- I
1ly agourmlate in the said marsh,slough and low lands eforesald. That |
ai1 water-shed and wide expanse of hard “igh land aforesald is loocated
in the westerly half of north-west qutrtng of said section twenty seven
and is owned and ocsupied by sal? dafandent, ™at the easterly side of 1
peid water-shed forms a side hill and slopes rapidly down to the wanterly -J

1ine of this plaintiff's said land and the woaslarly side of sald water-

ahed slonas of” %o tho nargh an? slough lands so owned by sald defendant,




o

e
and the said water—shed and high expanse of hard high lands as aforesaid
extends in width about eight rods and in length from the northern boundary
1ine of said section twenty seven to the southefgboundary line thereof.
(3) That plaintiff's said lands aforesaid nrturally lies on a plain con-
giderably below the plain of defendant's said lands whieh is looated to
the weat of said water-shed. That located on the north half of plaintiff's
gaid land aforeanid is = larre readow of about twenty anrag of level land
the surface sxmxmof wiish is thirty feat more or less below the plain of
the Aefendant's snid narsh and slough lying to the west of said natural
metar—-shed and high expanase of hard lands aforesaid; that the sald meadow
1snds aforesaid so ovmel by plaintiff bHor»lar along the tiin easterly foot
1ine of the side-hill-slope gc forre” v rald vater-pghed aforesald. Thad
Mmat prior to the wrongful acts of 9ail defendant hercirafter stated B
the naturel Arainace of plaintiff'sn sald meadow lands was slow and sluggzish
t neverthelas was ot a1l 4imes ample an? sufficlent to seasonably oarry
f the surfage waters naturally reashing sald meadlow,an?t the sald meadow
s was then very productive and anmially yielded to aaild plaintif? nont
nahle arops of hay eash vear.
) That by & net-work of ditches and drains herntofors dug and extended
rourhout defendant's sald marsh and slough lands aforesald the waters,
lah naturally zather on and in soi? lande,is collected in said net-work
Aitahan and conveved to the westerly foot line of sald water-shed afore-
21d,an? inastead of conveying sald waters so gathered on to the south along
‘wa natural ani usial sourse of drainepe for defendant's said lands, the
214 dAefendant,in the early part of the year 1304,wroncfu11y,unnooosucrily
1 unreasonably,dug built and sonstrusto? a large sewer Aitch,no oalled,
nginning at an? connesting with his said net-work of ditches aforesald
1 thence extending,at a depth of twelve to fourteen feet,across and thr-
h said? water-shed and wide expanse of high hard lands aloresaild end ter-
nating on the side-nill-slepe next to and leading down to said plaintiff's
adow lands aforesaid; and in the building of said sewer diteh aforesaid
afendant so laid the pipe therein that all the waters gathered up by the
14 net-work of ditcher aforercid,as well as the entire body of suriaco
wabters whish naturally reaches said defendant's sald lands from territory
to the nerth and the west thereof,is wrongfully unnecandsarily ant unrean-

snably donveyed to and through sald sewer diteh aforesald,an’ sush said

watars ever sinase "2 sonstruction of aanlil sewer Aiteh aforesaid has an-




e
mially rushed in a largs ani destructive stream through said sewer Aitch
an? thaenae on down said side-hill-slope in a rapid stream aarrving the
dirt and filth from dAsfendant's land and depositing all the waters dirt
and f£ilth upen the msail meadtow lands aforesaid so owned by this plaintiff.
And ever ainee tha lafandant tuilt saild sewer 2itoh as aforesaid,snid de-
fendant han wrongfully unlawfully unnecesaarily and unreasonably maintained
an? now maintains,and threatens to forovar contimie to maintain the 3219
anvar Aiteh. That saild Jafandant has thereby anmially during each of the
years 1804, 1005,and 1806 unnaceq;nrily and unraasonably convere?! to and
through the 9211 sewer ditech aforesaid large volumes of water and thereby
floode” en® re-flooded plaintiff's entire meadow lands aforesaid and there-
by grestly injurecd and deneged velushle orops of grasnes themeen to this
plaintiff's great damage.
%) Thet prier te the wronsfil acts of srid Aefendent in so unnecessarily
nd unreasonably diverting the surfaece wrtere ec eforessid,the lends afor-
~14 so owned by this plaintiff were of great value for agrioultural pur-
ase an? then were by said plaintiff so used. That because of the said
rongful acts of said defendant in tha huilding of the said mewer diteh
4 aforesald and diverting the waters and conveving the same to snd upon
1@ lands of the said plaintiff ag aforesaid,and hHr reason thereof during
eh of the years 1004,100F 800 1002 rlaintiff?s entire meadow lands afor-
114 was,at different times during each of sall vears,thereby flooded,and
the sald waters,aso diverted br Aafendant as aforesnid,stood thereon to
‘reat depths during each summer season and destroved the gransses anl crops
en upon said meadow lands, and washed upon sald plaintiff'a meadew lanis
he dirt and filth ecaught up Ly }ha stream as aforesaid, all to plaintifi's
eat denage in the sum of three hundred and fifty dellarsa. And if saild
1fendant is parmitted to so maintain the said sewer Aiteh acro@ssaid nat-
al water-shed as aforesaid prlaintiff's snid meatow lands aforeosald mast
11 will continue to be flooded and d;g{&z%zﬁgsénnvayod thereon br sald
ifendant as aforesald each succeeding year as tine pgoes on,and sail sewer
.teh,me construoted and maintained by defendant as aforesaid,is and,if
vermitted to be maintained,ever will be a eentimiing sommen miisance to
the preat and permanant Asmeps of sald plaintiff,and said plaintiff thereby
will be yut to a multiplicity of muitn to recever the damages which he

will by reason thereof sustadn,and becawias of the facts afrrasnid this

Plaintiff has no admsquate remedy at law.
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Wherefore,Plaintiff prays for Asoree and judgment against said def-
endant as follows:

1. That defendant hs perpetuall enjoined and restrained froem in any
way or manner draining or oausing to flow threugh the said sewer ditoh
or aocross the said water-shed in thins nonplaint allered the surface waters
or any other waters naturally lying to the weasterly sids of the said water-
shed,

2 That sald defendant be by the mandatory injunetion of this court
required and aeommandied to Corthwith 111 up end completely step up the
flow of water through sald sswer Aiteh in this complaint deseribasd and to
forever keep said sewer ditch so closed

8 That plaintiff have and recover of sald defendsnt demerer in the
rim of three hundred fifty dellars,together with plaintiff's osests and

sbursamnents herain,

‘. That plaintiff have such other ani further relief in the premises

may to said Court seem just and squitable.

ted this 17th day of January A.D.1907. {/:>££9
: 7

At%orney for

ain T

Chaska,Minn.
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Due and personal service of the within

is hereby admitted

/

C. F. GREENWOOD, MANKATO, MINN
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No. 41-NOTICE op TRIAL, Cluss 4.

State of Iinnesoty, | DISTRICT COURT,

County of  OARVER ] Righth Judicial Distriet

Geerse Wrhard, Plaintifrr,
- V3.~ . .
» Nofice of Tria/
Meritz wagner " Defendant. !
/
Sir: YOU WILL PLEASE TO TAKE NOTICE that the issue of. law and faot
in the above entitled action, will be brougsht on Jor trial
at the next General Term of the District Court aforesaid,
appointed to be held in and for the Cou nly of .. OARVER al the
Court Housein the City of Chaska tn said
County, on the Mourth day ef Merch A.D.1007 at the

opening of said Cowrt on thut day, or as soon thereafter as Counsel can be heard,

Dated  February 18th 1907

J '.-"H,
Yours respectfully, b - -),f'?(ﬁ-ft-’, ia gtx € E -

.-H:‘r:rm-y for Plaint ire
7 Chaska,Minn.
(/) T.)"\
[® ‘i

Attorney for Defendant.
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MOTICE OF TRIAL,

e serviee of within Notice s here

whm’!.‘u(. this //Z day of
""'_ A r~
fM A.D. 100 |l
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% i |
%17 grﬂ i”/’-’[ |
for A’; (/1/ 1"

= No. 4.

APRLO 1901 '\
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No. 3043 /9,

DISTRICT COURT, l
‘?s { 7; _________ Judicial District, ;

[

|

County of ... Lo AL T L.

Ay l

//).-'-"T;_!rj {/"I'_- =

A

7 | G0
t«i.‘?.(?}?{‘_. .......S?’.’*.Zl{fz_ﬁ__(&

NOTE OF ISSUE

Issue H}' v .i:ﬁ : l&(.‘/.. A R
LAST PLEADING SERVED

6l f¥

/4

L L R
TOOR L Sz
) 1 Attorney  for Plaintiff

. s / \ Ay
dAttorney  for Defendant

¥

Will the Clerk please file this Note of

Issue, caoned enter the cause on the Calen-

dar j'r;}' the _______;._"...,_.’.1..-.(......'{1'_‘:___.._.......
d. D. 190_2. efz/‘ srerye BV %...Tm'm
of this Court.
Vaowrs respectfully,
/ P )
3/ 71 & it
S~ -J I/ ALY n
e WA i X e AN

(o2 e
. \ ’(n‘-u a 3
dAttorney  for.X ‘*'z‘érf)

v 72,
Filed ‘%'é{wam/‘) .‘___!90‘,/

CATIEPRINTING 0O., MINNRAPOLIE

L/

g/
f




B. RETURN Ul‘- SUMMONS (PERSONAL SERVICE —Or Complaint to Attaehment i f

EEF FREAN FORTING 00, WAMATS, | s

State of /hinnesota, )  dir 2

- N8 ;o= |
v ' o D ; . ; |
County of : (-" o i ‘ I heyeby certify and return, that on the . 7/ !
P s /1 - y s b |
day of /."” TS 191/ ., at the 4 of “\ ‘-.Z Ce [ County and
- 4

Stale :;,ﬁj.v-r‘.‘:r.ffr}, I servecd the /-‘3" A ((:’/ LAt e — & R
(= ;

’ » / 7
hereto attached upon. "/ EAC) T L5 e Sl A the Defendant named therein,

/
by handing to and leaving H-nz, him personally a true and correet copy thereof,
4 = .

Dieted this s i eleryy ”.ﬂ'l '(’ e e ; /\\ - ’}1.«4] 191 / !
Cocr h_( Kol S
2 8 -~ }

PR s
Sherifl's Fees: Service, 8 . _ Sherif]' of i i County, Minn.
A T o
Travel 8 72 By Deputy.
7y P o
%’ ": X ]




state of Minnesota vistrict cvourt
vounty of varver Eighth Judicial vistrict,
0=0-0~0-0-0-0~0~0=0=0~0~0~0~0
@George Trhard

v S

Moritz Wagner.
0=~0=0=0~0=0~0=0=0~0~0=0=0=0~0-0

Thls cause having bveen duly brought on for trial before
the Court without a Jury, Honoravle Goriaa Powers, oune of ilLe
Judges of the Twelfth Jwlioial M *ict, ecting for Honorable
P.W.Horrtson, Judge of suld Court, and the uvourt having duly
made and filed 1ts findings of racts and veclislon, wherein as
amended by Order on file herein, it is found, among other things,
as follows, vigzg,

1, That plaintiff now 1s and ever since 1903 has been the
owner 1n fee and 1n possession of the Xast Half of the Northwest
Quarter of Bectlon Twenty Seven, Townshiip One Fundred Olxteen
North Range Twenty rive west, 1n uvarver vounty; and the Defendant
ls, and ever since 1873 has becn the owner in feec and 1n posses-
slon of the North-west Quarter of the lorth-west Quarter of fec-

o il

tion,Cefen, the North-east Quarter of the North-east Quarter, and
the west Half of the Norti-east Quarter of fection Twenty Fleght,
in saild Townslilp and Range.

Z. upon sald lands of defendunt in Section 28 there is,
and since 1873 has been, a large extent of marsh and slough land,
of about 70 acres, which has no natural drainage, and can be dr-
alned only by artificial means; and adjacent to saild slough lands
of defendant, to the north and west thereof, are large areas of
other wet lands, and when the water becomes excesslvely high upon
defendant's sald slough lands, it nuturuli flows and has flowed

south thru sald Gection 28, and farther on, about one mile in alj

into what 1s known as Radde's Creck, and away from said lands of

plaintirsr, 1




e

3. Plaintiff's sald lands are separated from defendaht's sald marsh
and slough lands by a natural water-shed of nigh hard land, which
has at all times been a natural barrier and protection to plain-

tirr's said land fron the surface walers which naturally accumulate

in sald marsh or slough of defendant. Baid waler-shed 18 located on
the westerly half of the North-west quarter of said Bection 27, on
defendant's land; 1t runs north and south, 14 several rodsg wlde, the
easterly side slopes rapidly down tothe west line of plaintirf's
land, and the westerly side slopes down to defendant's marsh or
slough; and by reason of such varrier, none of the waters accumula-
ting 1n defendants slough would or could ever flow to or upon plain-
tirr's land, except for the ditci dug by defendant es hereafter
found.

4. Plaintiff's said land lies on a plane 20 fect lower than the
plane of defendant's slough, and situsted thereon 1g a meudow of
20 acres, which prior to the nciQ of defendant, complained of, pro-
duced valuable crops of hay each yvear.

4

5. vefendant in 190% constructed a tile ditch running easterly

from Bss saild slough, thru saild water-shed to a point on the east

slope thereof, about %0 rods west of plaintifi's land; sald daitch
was from 800 to 900 Teet long, from % to 10 feet decp, and the ti-
1eng at the west end wus 15 inci ¢8, and at the eust ena 12 inches,
in diameter, and 11 had e full of three feet.

6. Defendant in the yesr 1881 constructed a diteh thru saild water
shed along the same course as the one ubove described, and ever
since maintained tue same, but 1t does not uppeap that said ditch
ever causcd the waters té flow upon or over the land now owned
by plaintiff, or that 1t aiad any damuge or injury to said land
or the crops thereon.

7. Prior to 1904, defendant had constructed several ditches on
hls lands, all draining and conveying the waters from the low and
wet lands thereon into his said marsh or #lough, and up to the mm

west end of the tile ditch, and in 190% he found, which was the

fact, that sald old ditch would not drain his saiq slough from
2




....3.-

the waters accunulating thereon, and for the purpose of completely
drailning sald slough, he re-constructed said old diteh, put in
tiling instead of wooden boxes, dug the same from one foot to one
Tfoot and a half deeper, and thereby caused the waters to flow, and
they did flow, from said slough and defendant's adjoining lands, aa
and Irom the adjoining lands of others lying to the south, west ani
north-west, in great quantities, thru said tile ditch, to, upon and
over plaintiff's suld meadow land, injuring saild lend and destro-
ing the hay crops thereon in the vears 190%, uand 1905 and 1906, to
to plaintiff's damage in the sum of $70.

8. that 1 sald ditch 1s allowed to rewain and be maintained by
defendant, the waters from said slough and other vatara running
into 1t, will continue aut times of high water and €xcessive rains.
to run thru suld tile ditcl 1in great and destructive quantities,to
and upon plaintiff's said meadow, and cuusing him great damage re-
peatedly, each year.

9. That defendunt's sald mursh or siocugh covers about 70 acres,
and the same 1s of 1little or no value unless properly drained,when
1t willl pecome vuluable agricultural land.

10, 7That the omly praticable and reasonable way of draining defen-
dants sald mursh or slough and his low wet lands tributary to the
same, as welluas the wet lands adjoining which belong to others,

18 by means of a ditch running south thru said sectlon 28, and a
little farther on into Radde's Creek, which 18 the natural and suis
able outlet of all said waters west of said water-shed,

And wherein and whereby it 1s determined and decided that tho
acts of defendant in reconstructing said Tile Diteh through saild
water-shed 1in 1904 were wrongful and unlawful, and that plaintiff,
in consequence of said wrongful and unlawful acts, suffered and
sustalned damage, snd 18 entitled to pecover from defendant as such
damages for the years 1904%, 1905 and 1906, the sum of $70.00 with

interest thereon from Junuary lst 1907, besdees his costs and dis-

bursements herein;




b

And wherein and whereby 1t 1s furthar detercnined and decided
that plaintifr 1s entitied to Judgment enjoining and restraining
the defendant from maintaining or continuing said Tile Ditch, and

directing and commanding him to forthwith abate, remove and rill wp

|
the same, 80 as to prevent the waters fron flowing through the same

to and upon the Yhnd of plaintify.

Now, On lotion of Thos. T, Crave; "sqr, It is Orderdd, Adjud-
ged, Determined and Decreed ihat the sald defendant bve and lg hereby
enjoined and restrained fron naintaining or continuing the Tile ﬁitcL\
herein and in saild findings and deceslons mentioned and referred to,
and that sald defendant be and ie herebvy directed and commanded to
forthwith abvale, remove and 111 up sald Tile Ditch, so as to
brevent the waters from flowlng through the same to and upon the xss
land of plaintifr,

And, On like motion, It is Ordered, Adjudged and Determined
that plaintiff have and recover from defendant his damages aforesaid
in the sunm of §70.00 together with interest thereon from and since
January 1lst 1907, and hie costs and dlsbursements taxed and allowed
at the sun or\ﬁfjﬂgf

Judgnment

vanuges $70.00
Interest $19.08

vosts, etc. 132,35

By the Court

ennlalsmazi/Clerk.
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DISTRICT COURT.
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No. 1071,




State of linnesota, District Court,
County of Carver, Bighth Judicial District
lary ¥rhard, Plaintiff

ve

lloritz Vagner and lary Vagner,
Defendants.
Ordar lernving logi anc Uischarging
Order to Show (Cause.

he motion of laintiff and order to show cause why
defendants should not be punisheé as for contempt of court
in refusing and neglecting to conply with the Jjudgment and
further proceedings of court in said action came duly on for
hearinz at the Special Junes 1921 term of court held at Chas-
ka in said County. lueller % Streissguth appeared as attor-
neys for plaintiff and Gec.A.s C.H.lacKenzie for defendants.

At the hearing in Glencoe on April 2%th 1921, the pars
ties entered irto an agreement whereb; the defendants agreed
to close the tile system in question by filling in with con
crete three lengths of the tile at each end thereof and while
deferdants,probably by not fully underatand ing the exact terms

of said agreement,K have not closed the tile system in precise-

w

ly the manner provided by said stipulation, they have substan-
tially complied thsrewith in that respect and have closzed said
tile system in such a manner as to effectually prevent the

waters from going on to plaintiff's premises in damaging

qrantities. It is therefore ordered that ;aid motidén ve denied

and said show cause order be and herepy is discharged.
>

Bated July 28,1021. )

Digtriet Judre.
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No. 3309.—Return for Personal Service Exhibiting Judge's Signature. Miller-Davis Company, Mfg. Stattoners, Minneapolis, Minn. d
State of Mdinnesota, )

- 88, ' Towasy 1

County of Carver ) T Dereby Certify and Return, That at tkyﬂu of
Weconia, County and State aforesaid, on the L& day of. Jﬂiiuﬂl'ﬁ' ..1981

I served the hereto attached Order to Sho vause snd Affiaavit . on the within named
o Moritz Viagner and ary Faer, and each of. them,
personally by then and there handing to and leaving with. esch of them a hn&lc‘;ﬂd %%.agft

copy thereof, and at the same time and place exhibiting to _egc j* of..t ‘n?m_ .-..80 that hf:/"auid see
/R 0 OB A GBS 0 B IAonasT fnd . Lf81gayit with

and read the samé, the oV dindd Rt ifre of Hoh oy b gr 17, sheadl oL o s 2 :

Judge of the Distriet Court of Carver County, Minnesota, to said original, Order,

Dected this <2nd day of .. JARVEXY 19 €1 Ay ~,
TEE 5

Sh erif] Fees—Service, 8 e QU

Travel, § 4«60 Nherif) of Carver County, Minn,
'f}a.h.rr'. Ry :.:1 . LJU By

Deputy Sherifl

R LT —

-

p
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COUNTY OF CARVER RIGHTH JUDICIAL DISTRICT

Mary Erhard, sole heir and devisee
of George Erhard, Deceased,

Plaintiif,
-V

Moritz Wagner and /ary iagner,
his grantee,

Defenuants.

On the ennexed #&iiidavit of Mary Erherd, and on
motion of 7. Otto Streissguth, her attorney,
I 1S ORDERED that the aoove named Iforitz Wagner

and Mary Wagner, and each of them, show cause before the

Court, at f"-/_t -'lf(r_-:_/ /l’;:?-r‘,;

in the Court House in the city of ARl pp §

__,_.-___/..X.*:;.‘?;_ﬁt_ ~ ____ Qounty, linnesota, on the _‘__,/___’_'2/

day ol IRV P 4 {ﬁl?__ 5 1981, a% i _o'clock “1’ M.,

ag the parties can be heard, why &n

or as soon thereafte
order shoudld not be made adjudginz the apove named defendants,
and each of them, guilty of contempt of Court for violation
and disobedience of the Juigment referred to in said affidavit,
and punishing them therefor, and why said uary Erhard should
not have such other relief as may be Jjust and as may be
prayed for in her said affiaavit,

Let this order and said affidavit be served upon

gaid defendants, and each of them, by exnibiting to them, and

each of them, the originals and leaving with them coples




thereof, on or vefore the << o/ day of 7 Ll

1921,
P

/ " 4 i 4

Dated Januvary /> ,1921. / ¥ y-7
District Judge




QTATE OF MIll 290 TA DISTRICT COUR

COUNTY OF CARVER BIGHTH JUDICIAT DISTRI i

Mary Erhard, sole heir and
devisee of George srhard, Jeceeabeu,

Plaintiff,
- Yo

woritz wWagner anu wary Wagner,
hie greantee,

Defendants.

mAMm?: h ]
Aﬂrl‘ ] '-" I i w A }
”
v R \
JOUNTY OF CAEVE )

Mary wsrhard, being {first duly sworn, B8ays:
L.That at al. times herelnal ter ment.oned up 10
and inciuding the aate of nis aeath as ereinafter stated,

her husband, George Erhard, was Lhe owner in fee and in

possession ol the eust half of the northwest quarter (BanWs)

oif section twenty-seven (27), township One nundred and
gixteen (LL6) north, 'ange twenty-ifive (20) west in said

gounty ol uarvesx.

2. "hat said Yeorge Lrhard, the husband of affiant,

died on the ist aay o1 vanuary, 1916, leaving & mwmet will
and testanent, wnich was thercaiter and on the llth day of
february, 4i9i6, duly sduitted to probete, by the Frobate
Court in end tor wsaid County o arver: that by the terms
of said will, the affiant's husbandy said Veorge Erhard

devised saiu premises in fee to the piaintiff, ana that at

all times @ingce tue deatn o0l s8ald “aorge urhard, < affiant




R

has been and she still is the owner in fee and in pocsession

of said premises hereinbetore wescribed.

d«. That at the time o1 the commencement of the
action &gainst him, hereinafter referred to, and at the
time of the entry of judgment therein as hereinafter stated,
the avove nsmed .oritz Vagner was the owner and 1in possess-
ion of tne nortawest quarter of the northwest wuarter (NWInWw})
of section twenty-seven (27), the northeast quarter of the
northeast quarter (NE.NE:) and the west half of the north-
east quarter (W: NE.) of section twenty-eight (28), alil in
township one hundred ano sixteen (L116) north of range
twenty-five (25) west, in s&iu county; that sasid .oritz

of record

Wagner continued to be the owner/Xmxfmm of seid premises
until on or about February 28, 1912, on which day, as
affiant is informed aud veiieves, he conveyed said premnises
through a third person to his wife, the above named Mary
Wagner, without consideration, for the purpose of avoiding
the effect of the juugment hereinafter referred to and with
intent to defraud the afiiant and her husband,George Erhard,
which purpose and intent were concurred in vy said lary
Wagner; that said [loritz Wegner has veen in the sole and
exclusive vnosgsession of said premises at all times herein
wentioned, and, as afiiant verily believes, he nas at all
said times been e&nd still is the true owner thereof, nofwithe
standing the transactions hereinbefore referred to.

4. That upon seid lands of defendants in said
section 28 there is, and since 1873 has been a large exteht
of marsh ana silough land in all avout 70 acres, which has no

naturel drainage and which can e druined only by artificial

means; thet adjacent to vaid slough lands of defendants, to




the north and west thereof, ere large areas of otner wet

landis; that plaintiff's said lands are gseparated from
defendants' said marsh ana c«lough Lunts oy &8 naltural water=-
shed of nigh hard land, which has uﬁfiimes been & natural
berrier anda protection to pisintiff's saia land from the
gurfece watere wnich natura.ly accamulate in said marsa or
siough of defendiats, seid water-shed veing Located on the
westerly half of the northwest quarter of said s ection 27,
on defenuants' land; that pisintitf's seio land lies on a
plaue 20 feet lower than the plane o1 defendatts' slough,
and situsted thereon is & meadow of at Least ZU acres,
normally producing valuable crops of hay each year,

5. That in 1904,defenaant Moritz Wagner constructed
a tile ditech running easteriy irom his said slough, threugh
sa1d water-shed to & point on the east slope thereof, about
40 rods west of plaintiri's saia iand, seid ditch being from
800 to 900 teet long, 1rom 4 to 10 feet deep, ana the tvaiing
&t tne wesl end being 10 inches and at tha/:::t 12 inches
in diameter, and that it had & fall of three feet; that in
said year, 1904, said loritz Wager, for the purpose of
completely draining his said slough, re-constructed an

old wooden ditch through eaid watershead, putting in tiling
instead of wooden boxes, digglng the same from one foot to
one foot and a half deeper, and therevy caused the water

to flow from said slough and defendants' adjoining lands,
and from the adjoining lanis o others lying to the south,
west and north-west, in great quantities, through said tile

diteh, to,upon and over plaintiff's sald weadow land, injuring

gsaid land and destroying the hay erops thereon; that the acts

of defendant, Moritz Waguner, in re-constructing said tile




ditch through said water-gshed in 1904 were wrongful and unlawe

ful, and that, except for the digging and re-construction

of said ditch, none of the waters sccumulating in defendatts'

said slough would or could flow to or upon pisintiff's land.
6. That on er awvout Junuary 20, 1907, said George

Lrhard duly comueuced an action in the District Court in

and for said County of Carver against saidi Moritz Wagner,

setting out in his complaint substantially the facts aforesaid

and praying in his complaint for damages by reason thereof
anmd for Jjudgment against said Moritz Wagner enjoining and
restruining him from maintaining or continuing said tile

ditch and directing and commanding him to fotth-with abate,

remove and fill up said tile diteh so as to prevent the waters

from flowing through the same to and upon said lands of

plaintiffs; that said action was duly brought on for trial

before said court, and duly heard on its merits, and on

June 28, 1911, by order of ssid Court, juigment was duly
ceorge Erherd,

entered therein in favor of plaintiff/and against the

defendant, Moritz Vagner, whereby it was ordered, adjudged

and decreed that said woritz Vagner be enjoined and restrained

from maintaining or continuing the tile ditch hereinbefore
referred to and whereby said .oritz Wagner was directed and
comnanded to forth-with abate, remove and fill up said tile
diteh 80 as to prevent the waters from flowing fhrough the
same to and upon the lands of said George Erhard,

7. That notwlithstanding said Judgment, and in
contempt of the Injunction therein contained, said Moritz

Wagner and uis sald Crantee, Mary Wagner, have without

4

LA _'Ir'_‘ Ly s

interruption since the date of said Jddgmsht,ﬂcontiﬁﬁed




ana maintained saia tile aitch and still maintain same;

thet notwithstanding said Judgment, and in contempt thereof,
said Moritz Wagner and his said grantee, Mary Wagner, have
wilfu.ily, wrongfully and uniawfully, failed and neglected
and refused to abate, remove and fill up said tile daitch

80 88 to preveut the waters from flowing through the same
to and upon the land of plaintiff.

. That said misconduct of said Moritz Wagner,
and his sald grantee, liary Wagner, was calculated to and
did in fact prejudice, defeat and impair the rights and
re.edies of said George Erhard and afifiant, his sole
devisee and heir-at law, and that said misconduct caused
an actual loss and injury to plaintiff and damage to her
said property in the sum of £1500.00; that by reason of
said miscounduct, affiant has been compelled to and did
employ counsel, T. Otto Streissguth of Gaylora, sinnesota,

to enforce her rights under said judgment, and that the

gervices of said attorney in these proceedings will reasonably

be worth the sum of $260,00, for which sum affiaut has
incurred liability to her saia attorney.

9. That no previous application has been made for
the punishuent of said misconduct of the above named defend-
ants, and that affiant makes this affidavat for the purpo se
of obtaining from the Court an Order to Show Cause directing
said defendants, and each of them, to show cause why they
&nd each of them should not be punished as for contempt, and
indemnify the plaintiff herein for her damages, expenses,

costs and disbursements.

7
BP0 P A1 '/1(

Subseribed and sworn to be fore me thig’ 7th Jday—of Jan.,L}él.
’ %z L/ !- _;/F/Z;;- e :
{ s = f:[ ',{ s i
(seal ) =*“z;?'ﬁéto 3treddeguth
Notary Fublie, Sibx%y”cdunty, Minn,
My commission expires Oct, .

’

1922,

(W
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State of Minnesota
COIInty of -ﬁhl.,.- Carver

Distriet Court,
Eighth Judicial Distriet.

o PR 2T LT L oy
Plaintiff
va,
1%z Vagner,. et .8l ...
Defendant g

[DAVIT AND ORDER 70
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STATE op MINNESOTA,

County of Carver.,

I hereby certify and return, that at the
Village of Yaconia, County and State aforesaid, on the 17¢h day
of June A. D. 1921, T served the within and hereto attached ¢r-
der and affidavit upon Moritz Wagner & Mary Wagner Defendants,
by then and there handing to and leaving with'them ang each of
them & true ang correct copy thereof, and at the same time and
place exibiting to them ang each of them so that they and each
of them could see ang read the same, the original signature of

Honorable C. l. Tifft, Judge of the District Court of Carver

County, liinnesota, to the originals.
Sheriffs fees Service, $£.00 g/-g"":z

—
nn.

Sheriffs fees travel, 3.40 SherifT Carver Go. W
Total, $5.40




State of Minnesota, District Court,

County of Carver, Eighth Judicial District,

Mary Erhard, sole heir and
devisee of George Erhard,
Deceased, Plaintif?t,

-V B

Moritz Wagner and Mary
Wagner, his grantee, Defendants,
~0=0=0=0m0=0=
ORDER TO SHOW CAUSE
-Q=0=

On the annexed atfidavit of I. O, Streissguth, and on motion
of Mueller & Streissguth, ettorneys for the plaintiff,

IT IS ORDERED that the above named Moritz Wagner and Mary
Nagner, and each of them, show cause before the court, at the Court
Room in the Court House in the City of Gaylord, Sibley County, Minne-
sota, on the &Izt day of June, A.D., 1921, at L o'clock P, M,, or a9
soon theraa1£f;4:a the parties can be heard, why a&an order should not
be made aajudging the above named defendants, and each of them, guilty
of contempt of Court for violation and disobedience of the Judgment
referreda to in said affidavit, and punishing them therefor, &nd why
said Mary Arhard should not have such other relief as may be just and as
nay be prayed for in her said affidavit.

Let this order and said affidavit be served upon said defendants,
and each of them, by exhibiting to them, and eafh of them, the originals
and leaving with them copies thereof, on or before the Jiféjﬁay of June,
1921,

Dated June l6th., 1921,




State of Minnesots, District Court,

County of Carver, Eighth Judicial District.

Mary Zrhard, sole heir aud
devisee of George Brhard,
Deceasged, Plaintiffs,

—-VS=-

Moritz Wagner and Mary
Wagner, his grantee, befendants.
«0=0=0=0=0=0=
State of Minnesots, )
County of Brown. ) =
P, 0. Streissguth, being first duly sworn, Bays,
thet he is one of the attorneys tor the plaintift in the above entitled
action,
2. That this matter came on to be heard before the
Court at Glencoe on the 29th day of April, 1921, and after the hearing

of some of the evidence on the part ot the plaintiff the maiter was
continuned uxier & stipulation of the parties whereby the defendants
agreed to and did pay the plaintitf the sum of Two hundred f£ifty ($250.)

Dollars and further agreed to close the tile @i tuate upon the premises
deseribed in the complzint hercin within ten days after tne 29th day

of April, 1921, by ¥1lling with conorete three tiles on cach end of said
tile drain and to give a bond to the plaintiff in the sum of One
thousand (31,000,00) Dollars gonditioned upon the defendant so closing
gaid drein that no water should flow therefrom unto the lands of the
plaintitt,

3. That nothwithstanding more than forty days have

elapsed since the said 29th day of April,, defendants have failed to

petform the coaditions of their agreement aforesald, except that they
heve peld tne plaintiff the sum of Two hundred fifty ($260.00) Dollars;

[ That the tile arsin upon the lands of the defendant have nod been

clogsed a8 agreed and that no pond has been furnished to the plaintiff




gonditione 4 as atoresaid.

4, That notwithstanding esid stipulation on the part
of the defendsnts and notwithstanding the judgment in this actiin and
in coatempt of the ;;33unction therein contained the defendants have
without interruption since the date of said judgment wilfully and wrong-
fully continued and maintained the tile drain mentioned in the pleadings
and still mainteine same; that nctwithstanding said judgment, and in
contempt ther:of said Moritz Wagner and his grantee, Mcry Wagner, have
wilfully, wrongfully and unlawfully faled snd neglected and refused to
abate, remove and fill up said tile ditch so &8s to prevent the waters
from flowing through the same to and upon the land of plaintiff,

b. That said misconduct of said defendants was calculat-
ed to and did in fact prejudice, defeat and impair the rights and reme- |
dies of the plaintiff and have caused actual less and injury to plaine
tiff and damege to her property in the sum of Fifteen hundred ($1500,00)
Dollars; that by reason of said misconduct, affiant has been compelled
to and did employ, comncel, Mueller & Streissguth, of New Ulm, Minneso ta,
to enfcrce her rights under said judgment, and that the services of
said attorneys in these proceedings will reasonably be worth the sum of
Two hundred fifty ($250.00) Dollars, for which sum affiant has incurred
liakflity to her said attorneys. :

6. Affient makes this affidavit for the purpose of
obtaining from the court an order to show ceuse directing msaid defendants

and each of them to show cause why they and each o f them should not

be punighed &8 for contempt, and indemnify the plaintiff herein for her
damages, expenses costs and disbursements.

Subsoribed and sworn to before f I
me this 16th day of June, 1921, o

/T, Rt h W errmg e |

LB, Bsienr.

-




f Minnesnta

County of QGJ‘YQI’; ...................
; ........... Dm;nat 3 ;u:.
Mory Brhard, I'laintiff.
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