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When Does a Property Defect Justify Cancellation? 
A Costly Case of Buyer’s Remorse

“Look before you leap.” (Wise old proverb)
Imagine sealing the deal on your dream property, only to wake up at 3 a.m.
beset by sudden doubts. Thoughts like “Can we really afford it?” or “How on
earth could we have fallen in love with that old dump?” haunt you. You may
have a strong urge to back out – but tread very carefully here. Trying to cancel
the sale without sound legal grounds will be a big and costly mistake. 
A recent High Court case provides the perfect example.

The R135m house and the “defects” that weren’t 
Our buyer put in a R135m offer for a luxury three-storey house in Sandhurst. The
cancellation clause in his offer document read (emphasis added): “The
Purchaser at his own expense will conduct an inspection of the home within
(14) fourteen days of acceptance of the offer. Should there be structural
defects or defects that are unacceptable to the Purchaser then the Purchaser
can at his discretion elect to cancel this agreement.” 

The seller accepted the offer with that cancellation clause – deal done. But
then, eight days later, the buyer tried to escape the sale with this email from his
attorney: “Unfortunately after conducting due diligence, the purchaser hereby
elects to cancel the agreement… Good luck with the sale.” The buyer’s remorse
in this case turned out to be monetary – he had, he said, overpaid for the
property. He then put in a new offer for R100m.
That was a loss the seller wasn’t going to accept, so daggers were drawn, and
the fight was on.

The seller hotly denied that the buyer had any right to cancel the sale
agreement, and off they went to the High Court. The buyer said that he had
“unfettered discretion” to decide whether or not there were defects, and he
refused to give the seller any details of them. Only in his court papers did he
provide more information, claiming to have noticed cracks on the walls during
an inspection. The rest of his “concerns” related to his personal preferences for
the house – wanting new paving, widening the driveway, remodelling the
kitchen, installing an elevator and the like.
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Subjective belief in a defect isn’t enough
The Court had no hesitation in holding that the buyer had not been entitled to
withdraw from the sale “based on any minor ‘imperfection’ in the property,
because it does not fulfil his personal needs – at his sole discretion and without
proof.” 

He had failed, as required by law, to exercise his discretion reasonably and to
prove the existence of a defect objectively (i.e., based on facts, not personal
belief) rather than subjectively (i.e., based on the buyer’s personal opinions or
interpretations). His subjective interpretation was irrelevant.
The bottom line: the seller had rightly rejected the buyer’s cancellation, and the
buyer remains bound to the sale. To rub salt into his wounds he must now also
pay costs on the attorney and client scale – that’s going to be expensive! 

What then is a “defect”?
Per the Court, the ordinary meaning of a defect is (emphasis supplied): “an
‘abnormal quality or attribute’ of the property sold that ‘destroys or
substantially impairs’ its ‘utility or effectiveness’ for the purpose for which it
is generally used or unfit for the special purpose for which it was intended to
be used by the purchaser.” 
Personal preferences like elevators and revamped kitchens don’t count, and a
wall crack justifying a R35m price reduction can’t be superficial!
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Can a Body Corporate Cut the Power? 
It’s Complicated

“A body corporate’s lot is not an easy one.” (With apologies to Gilbert and
Sullivan)
One of a body corporate’s core functions is to collect current and outstanding
levies. When a section owner becomes uncooperative, recovery can turn into a
difficult, costly and lengthy process. Good news for trustees is that it just
became a little easier after a recent High Court ruling which authorised a body
corporate to cut off an owner’s electricity for failure to pay his consumption
charges. 

“The pandemic made me do it”

An owner of an apartment in an 86-unit sectional title scheme in Sandton fell
into arrears in 2021. Two years later he owed a total of R107,940 … R16,610 of
which was for unpaid electricity charges. 

The body corporate sued him, asking the High Court not only for a monetary
judgment but also for authority to cut off his electricity supply pending
payment. It pointed out that the scheme pays Eskom for its electricity and then
invoices unit owners for consumption recorded on their individual meters. That
put all owners at risk of being cut off by Eskom if the body corporate was
unable to pay its monthly account. 

The owner admitted owing the amount claimed, which he said had resulted
from a loss of income as a result of the Covid-19 pandemic. He offered to pay
off the arrears in instalments of R8,000 p.m. and opposed the application to cut
his power on constitutional grounds.

The Court authorised the body corporate to disconnect the owner’s electricity
supply until he pays the portion of the arrears relating to electricity.
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How the body corporate won – follow this recipe
As the Court put it: “There is tension between competing interests in this matter:
the right of the Body Corporate to be reimbursed for payments made on behalf
of the unit owners and the right of the owner to be supplied electricity.”

In other words, it wasn’t a foregone conclusion that the body corporate would
automatically succeed here. So don’t just assume that you now have carte
blanche to force payment of arrears by cutting off electricity. 

Rather follow the recipe for success that worked for this body corporate:
Don’t act arbitrarily: The owner relied partially on constitutional protection
against “arbitrary deprivation of property”, but the body corporate was able
to counter that it wasn’t acting arbitrarily at all. On the contrary, it was
asking the Court for permission to disconnect. Arbitrary disconnection not
authorised by a court order will in any event put you in the wrong and risk
the owner obtaining a “spoliation” order. That would force you to switch the
power back on immediately without any investigation into the rights and
wrongs of the matter.

Give proper notice of disconnection: The body corporate had ensured
procedural fairness by giving the owner proper notice which spelt out the
consequences of non-payment of his levies (including application for a
court order to disconnect electricity).

Make sure all your resolutions are in order: The Court analysed the various
resolutions passed by the body corporate in respect of imposition of levies
and collection of arrears before confirming that they were enforceable
against the owner. 

Proving “prior agreement”: The owner argued that he had never agreed to
disconnection on non-payment, but the Court held that there was indeed a
tacit (inferred) agreement by him to repay the body corporate for its
payments to Eskom, and that he was bound to the scheme’s rules and
regulations regarding enforcement. You need to have all your paperwork in
order to achieve the same result.

Balancing competing interests: You will need to persuade the court that
your scheme’s interests trump those of the owner. In this case, the scheme’s
financial stability was put at risk, exposing all owners to the risk of
disconnection – while the defaulting owner continued to benefit from
electricity at the expense of the other owners. 



Johannesburg
Unit 7, Visiomed Office Park, 269 Beyers
Naude Dr, Northcliff 2195. 

Tel: 011 431 3739
Email: admin@duplooyinc.co.za 

Hermanus
3B Village Lane, Hemel & Aarde Village,
Sandbaai, 7200

Tel: 028 316 3707 
Email: info@dpincct.co.za

An important caveat

Although the body corporate had applied for an order to disconnect electricity
until the full judgment amount of almost R108k had been paid in full (i.e.
including the levy portion of R91k), the Court limited its disconnection
authorisation to recovery of only the arrears for electricity consumption (plus
interest). It gave no reasons in its judgment for not linking reconnection to
payment of the full R108k – but its comment that the electricity non-payment
was the most prejudicial to the scheme suggests that it will always be safest to
assume that your rights to disconnect electricity may be similarly limited.


