=="couit, but such delay

COMMITTEE ON LEGAL ETHICS v. DOLLY
Clte 23 342 5.E.2d 217 (W.va. 1986)

State Bar for publicly remanding attorney

does not destroy the right to appeal, As

~we said in syllabus point 8 of }i.’kodesjv.Tandfforfsuspen'ding'ixc’énse

~Leverstte, supra: “The constitutional right

7 to appeal cannot be destroyed by counsel’s

action or by a eriminal defendant’s delay
"bringing such to the attention of the
on the part of the
defendant may affect the relief granted.”
He shall be resentenced, with credit for
time served,” and counse] shall be appoint.
“ed by the circuit court within 30 days to

* 7 Writ denied, with directions,
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Stephen Reid DOLLY.
No. 17028,

Supreme Court of Appeals of
West Virginia.

March 26, 1986.

On recommendation of Committee on
Legal Ethics of West Virginia State Bar,
Appeals held that

failing to répay amount of money held in

escrow for client represented in transaction

involving sale of rea] estate warrants pub-
lic reprimand. .

Ordered accordingly.

1. Attorney and Client ¢=53(2)
In attorney disciplinary proceedings

based on complaint charging professional
misconduct and prosecuted by The Commit-

tee on Legal Ethics of the West Virginia

* We are informed that the petitioner is currently
©Rn parole, _

W. Va. 217

e of attorney to
Practice law, burden is on committee to
prove charge in complaint by full, clear and

preponderating evidence,

2. Attorney and Client ¢=58

Failing to repay amount of money held
in eserow for client represented in transae-
tion involving sale of real estate, in viola-
-tion of Code of Prof.Resp., DR6-101(A)3),
warrants public reprimand.

Sylla_bus by the Court

“In attorney disciplinary proceedings
based on 2 complaint charging professional
misconduct and prosecuted by The Commit-
tee on Legal Ethics of the West Virginia
State Bar for publicly reprimanding the
attorney and for suspending the lcense of
the attorney to Practice law, the burden is
on the committee to prove the charges: in
the complaint by full, clear and preponder-
ating evidence.” Syl. pt. 2, Committee on
Legal Ethics 4, Daniel, 160 W.Va, 388, 235
S.E.2d 369 (1977),

Robert H. Davis, Sr., State Bar Counse}
& Linda Gay, Discipline Counsel, West Vip-
ginia State Bar, Charleston, for complain-
ant,

No appearance for respondent.

PER CURIAM:

The Committee on Legal Ethics of the

est Virginia State Bap (Committee) filed
a4 complaint charging that Stephen Reid
Dolly, a Practicing member of the West
Virginia Bar, violated DR 6-101(AX3) * of
the West Virginia Code of Professional Re-
sponsibility, The charge was based on the
failure of Dolly to Tepay an amount of
money held in eserow for a elient he repre-
sented in a transaction involving the sale of
real estate, The Committee recommends
that the respondent lawyer be publicly rep-
rimanded, State Bar By-laws, Article VI,

*DR 6-101 provides in pertinent part: “(A) A
lawyer shall not: .., (3) Neglect a legal matter
entrusted to him.”
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§§ 18 and 20, snd that he reimbuise the

342 SOUTH EASTERN REPORTER, 2d SERIES

“The Committee's complamt flled wnth

-
e

T Commitiee for expenses incurred in the

investigation and hearing of this matter.
By-laws, Article VI, § 20.

In 1981, Dolly was retained by Kenneth
and Carol Culnan to represent them in the
sale of 3.71 acres of land in Moorefield,
Hardy County, to Frances Miller. At the
time of the closing, September 24, 1981, the
Culnans still owed a final installment pay-
ment to their grantors who held a deed of
trust. Mrs. Culnan gave Dolly a check for
5200 to guarantee the final payment. The
3200 was deposited in an escrow account.
Mrs. Culnan also paid Dolly $84.30 to cover
the costs of preparing and recording the
deed and certain release forms.

It is undisputed that Dolly did not make
the payment from the escrow account as
his clients had directed him to do, nor did
he have the deed recorded. Mrs, Culnan
made several requests, to no avail, that
Dolly perform these tasks. She made the
final payment herself and asked Dolly to
refund the $200, Eventually, she com-
plained to the 3tate Bar of Dolly’s inaction.
An informal conference between Dolly and
the Committee took place on January 28,
1983, at which time Dolly was advised to
fulfill his obligations to his elients. Dolly
refunded the $84.39, but retained the $200.

Mrs. Culnan retained another lawyer,
Karen Garrett, for the purpose of record-
ing the deed. Garrett wrote to Dolly in
June of 1983, informing him that the Cul-

‘nan’s note had been paid and the deed of

trust properly released. - She specifically

requested that Dolly return the $200 to the

Culnans. Seven additional months elapsed,
“and Dolly finally refunded the money.

Dolly appeared at a hearing on this mat-

" ter and attempted to explain the delay by
asserting that the holders of the deed of

trust were uncooperative in signing effec-
tive releases that were necessary in order
to ensure passage of clear title. He admit-
ted, however, that after Garrett informed
him that the deed of trust was released, he
still waited several months before re-
turning the $200.

this Court, charges:
Respondent is guilty of professional
misconduct in representing the Culnans
because he failed timely and properly to
record documents and to deliver them to
his clients and he failed, for twenty-two
(22) months, to pay the Culnans' final
payment to the Marcuses or to refund
the $200 he held in escrow for his client.
Such failures each constitute separate .
and distinet neglectful actions indicating
a dangerous and repeated tendency to -
negiect important matters entrusted to
Respondent in violation of DR 6~
101{AX3) of the Code of Professional Re-
sponsibility. The neglect is aggravated

by Respondent Dolly’s disregard for the )

pleas for acton [sic] from the Committee
on Legal Ethics, from his successor coun-
sel and from his client.

[1] The standard of proof in a proceed-
ing based on a legal éthics complaint is well
established.

In attorney disciplinary proceedings
based on a complaint charging profes-
sional misconduct and prosecuted by The
Committee on Legal Ethics of tha West
Virginia State Bar for publicly repri-
manding the attorney and for suspending
the license of the attorney to practice

- law, the bhurden is on the committee to |
prove the charges in the complaint by
full, clear and preponderating evidence.

Syl. pt. 2, Commitiee on Legal Ethics v

Daniel, 160 W.Va, 388 235 8. E.2d 369

{1977).

[2] The charge against Dolly is not con- ~
tested, Furthermore, the record and the

committee’s findings of fact support the
conclusion that Dolly viglated DR 6~

101(A)3) of the Code of Professional Re-

sponsibility. The violation has been clearly
and fully proved. -

The Committee recommends a public rep- - =

rimand, recognizing that “the primary pur-
pose of the Ethics Committee is not punish-
ment, but rather protection of the public as
to the reliability and integrity of Attor-
neys.” Commitlee on Legal Ethics v.
Mullins, 159 W.Va. 647, 651, 226 S.E.2d
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DELP v. ITMANN COAL CO.
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Cite as 342 S E2d 219 (W.Va. 1986)

427, 429 (1976). We agree with the reason-

substitution caused malfunction of machine

"ing of the Committee that a reprimand may

cause Dolly to undertake his obligations to
clients in a more faithful and diligent man-
ner. Therefore, we adopt the Committee's
recommendation. Stephen Reid Dolly is
hereby publicly reprimanded for his viola-
tion of DR 6~101{A)(8) of the West Virginia
Code of Professional Responsibility.

Expenses incurred by the Committee in
the investigation and hearing of this mat-
ter, in the amount of $548.12, are to be paid
by the respondent attorney. See State Bar
By-Laws, Article VI, § 20; Committee on
Legal Ethics v. Daniel, supra, 160 W.Va.
at 395, 235 S.E.2d at, 373,

_ Public reprimand,

© & KEY NUMBER SYSTEM

—HAME

" James A. DELP
Y.
ITMANN COAL COMPANY.
No. 16541.

Supreme Court of Appeals of
West Virginia,

April 2, 1986.

Employee brought tort action against
employer under deliberate intention provi-
sions of Workmen's Compensation Act.
The Circuit Court, Wyoming County, King-
don, J., denied employee’s motion for new
trial following grant of directed verdict in
favor of employer, and appeal was taken.
The Supreme Court of Appeals held that
while evidence showed that employer may
have been negligent in allowing substitu-
tion of improper part when repairing ma-
chine, in absence of evidence that improper

resulting in employee’s injuries, or that em-

ployer knew that substitution presented
danger to persons working around ma-
chine, evidence of negligent substitution
was insufficient to prove deliberate intent
to injure required for employee to bring
tort action against employer under deliber-
ate intent provisions of Workmen’s Com-
pensation Act.

Affirmed.

McGraw, J., filed dissenting opinion.

1. Workers’ Compensation ¢»2093

Common-law right of action against
employer for personal injuries in work
place is reserved under Code, 23-4-2, only
when employee's injury results from delib-
erate intention of employer to produce it.

2, Workers' Compensation 2093

It is essential, in order for injured em-
ployee to recover under deliberate intent
provisions of Workmen's Compensation Act
[Code, 23-4-2], that employer’s misconduet
be of intentional or wilful, wanton or reck-
less character, that the employer have
knowledge and appreciation of high degree
of risk of physical harm to another created
by such misconduct, and, that employer’s
actions be proximate cause of injury.

3. Workers’ Compensation &2136
While evidence showed that employer

" may have been negligent in allowing sub-

stitution of improper part in repairing con-
tinuous mining machine, in absence of evi-
dence that improper substitution caused
malfunction resulting in employee’s inju-
ries, or that émployer knew that substitu-
tion presented danger to persons working
around continuous miner, evidence of negli-
gent substitution was insufficlent to prove
deliberate intent to injure required for em-
ployee to bring tort action against employ-
er under deliberate intent provisions of
Workmen’s Compensation Act [Code, 23-4-
2].




