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workers' compensation c¢laims or in a con-
text where it is necessary to determine
whether respondeat superior applies for a
tort action, Although such cases make am-
ple fodder for legal hairsplitting on the
issue of the employment status of newspa-
per carriers, they do not resolve the issue
in this case of whether the appellee makes
true wholesale sales of papers to the carri-
ers.

In H.0. Anderson, Inc. v. Rose, —
W.Va, —, 352 8.E.2d 541 (1986), we ad-
dressed the question of whether there was
a bailment or a sale when the taxpayer
company bought petroleum products from
a supplier and delivered them to state
agencies that were customers of the suppli-
er. In that case, the supplier debited tax-
payer’s account when it picked up the prod-
uet, and credited the account when it re-
ceived an invoice from the state agency
reflecting that the product had been deliv-
ered. Under the facts in that case, we held
that the supplier had made a sale to the
taxpayer, pointing out that once the tax-
payer took delivery from the supplier, it
was completely free either to deliver the
product to the state agency and receive a
credit from the supplier, return the product
to the supplier and get a refund, or sell the
product to its own customers and pay the
supplier the amount of the wholesale de-
bit. 352 S.E.2d at 546,

Although appellee contends that once the
carriers “purchase” their papers, they are
free to sell them as and when they wish,
this is not, in fact, the case. Should the
carrier not deliver the paper to a subscrib-
er, the sales manager delivers the paper
and the carrier is charged the full retail
price, not the “wholesale price” that the
carriers normally pay to appellee. In
Anderson, supra, if the taxpayer decided
not to deliver to the client of the supplier, it
was charged only the wholesale price by
the supplier. Here, the carrier is penalized

or in negligence action); Bernat v. Star-Chron-
icle Pub. Co. 84 S.W.2d 429 (Mo.App.1935)
{workers' compensation claim); Verrett v, Hou-
ma Newspapers, Inc., 305 So0.2d 547 (La.App.
1974) (respondeat superior in negligence action);
Rathbun v. Payne, 21 Cal.App.2d 49, 68 P.2d 291

if he doesn’t deliver on time to appellee’s
customers.

The appellee has attempted to create the
appearance of making wholesale sales of
newspapers to independent carriers while
in substance retaining sufficient control to
ensure that the carriers give satisfactory
service to the ultimate retail customers.
Appellee cannot have it both ways.

Accordingly, for the reasons set forth
above, the judgment of the Circuit Couit of
Kanawha County is reversed and the case
is remanded with directions to enter judg-
ment for the State Tax Commissioner.

REVERSED AND REMANDED WITH
DIRECTIONS,

w
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Attorney disciplinary proceeding was
brought. The Supreme Court of Appeals,
McHugh, C.J., held that: (1) attorney fee
for assisting workers’ compensation claim-
ant in obtaining permanent total disability
award, consisting of accrued and future
henefits, is not to exceed 20% of acerued
and future benefits as one award subject to
208-week limitation, and (2) attorney was
not subject to discipline for charging and

(1937) (respondeat superior in negligence ac-
tlon); Miami Herald Pub. Co. v. Kendall, 88
So.2d 276 (Fla.1956) (respondeat superior in
negligence action); Greening v. Gazetie Printing
Co,, 108 Mont, 158, 88 P.2d 862 (1939) (respon-
deat superior in negligence action).
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collecting illegal or clearly excesswe fee
when attorney in good faith interpreted
attorney fee statute as authonzmg fees he
collected.

Complaint dlsmlssed

1. Workers’ Compensation ¢=1983
Attorney fee award for assisting work-
ers’ compensation claimant in obtaining
permanent total disability award,  consist-
ing of acerued and future benefits, is not to

exceed 20% of accrued and future benefits

together as one award subject to statutory
208-week limitation. Code, 23-5-6.

2, Attorney and Client =46

“An attorney's ‘good-faith interpretation
of ambiguous fee-limiting statute is a bar
to discipline based upon complaint that at-
torney violated that statute and allegedly
charged and collected illegal or clearly ex-
cessive fee. Code of Prof.Resp., DR 2-
106(B), (B)(3).

3. Attorney and Client =46
Attorney was not subject to discipline
for charging and collecting illegal or clear-
ly excessive fee in workers’ compensation
case where attorney in good faith interpret-
ed ambiguous workers’ compensation attor-
ney fees statute as authorizing his award,
Workers’ Compensation Commission had
never told attorney that his, method of cal-
culating fees was incorrect, and in prior
complaint by another client against attor-
ney which was identical to complaint at
issue, disciplinary committee decided that
no ethical violatien had occurred and com-
municated that decision to attorney. Code,
28-5-5; Code of Prof.Resp., DR 2—-106(B),
(BY3).

4, Attomey and Client &38

Sanctions in disciplinary proceedings
are punitive in nature, and therefore, ethi-
cal provision should be strictly construed in
favor.of party charged with violating same.

5. Attorney and Client ¢=58

It was appropriate to order aftorney,
who collected excessive fee in workers’
compensation case, due to his good-faith
interpretation of ambiguous statute, to pay
restitution to his client amount in excess to
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that whleh he was ent;t!ed to. Code, 23-5-
5. . .

- Syllabus by the Court

1. Under W.Va.Code, 28-5-5 [1975),
an attorney’s fee for assisting a workers'
compensation claimant in obtaining a per-
manent total disability award, consisting of
accrued and future benefits, is not to ex-
ceed twenty percent of the acerued and
future benefits as one award sub;ect to the
208-week limitation: - - . s

2, Where an attorney bases his or her
fee upon a good faith interpretation of an-
ambiguous fee-limiting statute, the attor-
ney’s fee is not “an illegal or clearly exces-
sive fee” under Disciplinary Rule 2-108(4),
for the purpose of imposing dlsclphnary
sanctions agamst the attorney.

Jack . H. Marden, 'Charleston, Cynthia
Santoro Gustke, West Virginia State Bar,
for appellant. :

Victor A. Barone, Charleston, for appel
]ee.

McHUGH, Chief Justice:

"This case raises initially the questlon of
whether the workers’ compensation statute
limiting an attorney’s fee is applicable to
an award of permanent total disability ben-
efits in such a manner -that the accrued
benefits are not a separate award from the
future benefits. Should -we-answer that
question in the affirmative, the second
question raised in this case is whether an
attorney is subject to discipline for charg-
ing a.nd' collecting “an illegal -or clearly
excessive fee” when the attorney has in
good faith interpreted the: aforementioned
statute as authorizing separate attorney’s
fees for the accrued benefits and the fu-
ture benefits involved in a permanent total
dlsablhty award. - - N e

~ I
Charles Barnhouse sustained an injury in
the course of his employment (he fell and
injured his feet when a scaffold collapsed).
Mr. Barnhouse retained the respondent,




By five..
]} ’\( ) of twemy percent of the benefits to be paid

resent him in his workers’ compensation
elaim. Mr, Barnhouse agreed in his con-
tract with the respondent to pay the re-
spondent the maximum attorney’s fees au-
thorized by W.Ve.Code, 23-5-5 [1975]).
That statute provides for a maximum con-
tingent attorney’s fee of twenty percent of
any award, not to exceed twenty percent of
the benefits to be paid during a period of
208 weeks.,! Over several years of repre-
sentation of Mr. Barnhouse, beginning in
1979, the respondent assisted in obtaining
four administrative determinations of pro-
gressively larger percentages (the last be-
ing fifty percent) of permanent partial dis-
ability (“PPD").. For each new PPD award
the respondent received a fee hased upon
twenty percent of the new benefits. These
fees are not at issue. . At least an eighty-
five percent disability rating is necessary
for an award of permanent total dlsablhty
henefits.

Ultlmately, in December, 1986, Mr. Barn-
nse was found to be permanently and
ally disabled. Accordingly, he was

“gwarded accrued benefits, from the date of

the last PPD award, of $28,968.00, covering
4 period of 172% weeks. He simultaneous-
ly was determined to bhe entitled to future
benefits of $730.00 per month for life. In
January, 1987, the respondent charged and
withheld twenty. percent of both the ac-
crued benefits (172% weeks) and of the
future benefits (limited to the first 208
weeks of future benefits, in light of W.Va.
Code, 23-5-5 [1975]), for a total attorney’s
fee of $12,782.40, based upon a total of
380% weeks of benefits. This attorney’s

1, The current and herein applicable version of
W.Va.Code, 23~5-5 was last amended in-1975.
It reads in relevant part as follows:

On or after the first day of July, one thou-
sand nine hundred seventy-five, no attorney's
fee in excess of twenty percent of any award
granted shall be charged or received by an
attorney for a claimant or dependent. In ne
case shall the fee received by the attorney of
such claimant or dependent be in excess of
twenty percent of the benefits to be paid dur-
ing a period of two hundred eight weeks.
This section shall not apply to any contract
for legal services made pnor to the first day
of July, one thousand nine hundred seventy-

[Alny contract entered into in excess
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.Tames H. Coleman, ag his attorney to rep-

fae was collected from the $28,968.00 check
for the accrued benefits, No attorney’s

fees will therefore be charged or -collected-

from each workers' compensation check in
the future in payment of the future bene~
fits, also called a “life award.”

" Mr. Barnhouse had also applied for fed-

"éral social security benefits. The Social

Security Administration offsets against so-

“cial security benefits the net workers’ com-

pensation benefits, that is, workers’ com-
pensation. benefits reduced by attorney’s
fees. A representative of the Social Securi-
ty Administration noticed that the respon-
dent had charged and collected from Mr.
Barnhouse an attorney’s fee based upon
twenty percent of more than 208 weeks of
benefits,

Mr. Barnhouse subsequently filed a com-
plaint against the respondent with the
Committee on Legal Ethics of the West
Virginia State Bar (the “Committee™),
alleging a violation of Disciplinary Rule
2-106(A), that is, charging and collecting
“an illegal or clearly excessive fee.”? A
formal statement of charges was served
upon the respondent in November, 1987,

A subcommitiee conducted an evidentia-
ry hearing. The evidence adduced dis-
closes that a few attorneys in this State
have a practice of caleulating their fees for
agsistance in obtaining a permanent total
disability award in the same manner as the
respondent, that is, by considering the ac-
erued benefits to be a separate award from
the future benefits, specifically, an award
subject only to the twenty percent limita-
tion of the first sentence of W.Va.Code,

during a period of two hundred eight weeks,
as herein provided, shall be unlawful and
unenforceable as contrary to the public policy
of this State and any fee charged or received
by an attorney in violation thereof shall be
deemed an unlawful practice and render the
attorney subject to disciplinary action.

2. DR 2-106(A) of this State's Code of Profession- -

al Responsibility (1983), provides: “A lawyer
shall not enter into an agreement forl,} charge,
or collect an illegal or clearly excessive fee."

Effective January 1, 1989, the corresponding
provision of Rule 1.5(a) -of the Rules of Profes.

sional Conduct, adopted by this Court, states: "A .

lawyer's fee shall be reasonable.”
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23-5-5 [1975), without the 208-week limita-
tion of the second sentence of that statute.
The second zentence of W.Va.Code, 23-5-5
[1976] is applicable to benefits “to be paid,”
suggesting, according to this view, future
benefits only.? On the other hand, the
evidence shows that most attorneys in this
State limit their fees for the acerued and
future benefits together as one award sub-
ject to-the twenty percent and 208-week
limitations. The record further indicates
"that none of the regulations promulgated
by the Workers' Compensation Commission -
address the attorney's fee issue presented
here,

The subeommittee concluded that the re
spondent had violated Disciplinary Rule 2-
106(A) by baging his attorney’s fee upon
more than 208 weeks of workers’ compen-
sation benefits, contrary to the subcommit-
tee’s interpretation of W.Va.Code, 23~5—5
[1975]. -

The full Committee agreed with the sub-
committee’s conclusion and with the sub-
committee’s recommendations that the re-
spondent’s license to practice law be sus-
pended for thirty days and that the respon-
dent is to repay Mr. Barnhouse for the
excessive amount of attorney’s fees

~'377 SOUTH EASTERN REPORTER, 2d SERIES

urges this Court to impose these sanct;ons
against the respondent

II
The 208-week limitation . for the ca]cu]a.

tion of attorney’s fees in workers’ compen-
"sation cases was added to W.Va,Code, 28-

5-5 in.1971,¢ This statute was amended in
19735 and 1975% Under each of * these .
three versions of the statute an attorney’s
fee caleulation is hinged upon an “award” -
of henefits being granted. In State ex rel
Magun v. Sharp, 143 W.Va, 594, 598, 108

‘S.B.2d 792, 795 (1968), the Court, quoting

Black’s Low Dictionary, defined .an
“award” as - ‘[tlhe decision or determina-
tion rendered by arbitrators or commission-
ers, or other private or extrajudicial deci-
ders, upon a controversy submitted to
them; also the writing or document em-
bodying such decision.'” The Court thers-
fore held that a final order of the State
Workers' Compensation Commissioner al-
lowing benefits to a dependent of a fatally '
injured worker was an “award” within the
meaning of the statute of limitations appli-
cable to an action for recovery of money
founded upon, inter alie, an award. See

($5,793.60), plus interest. The Committee syl. pt. 2 of Magun. The significance of

3. The Court has also reviewed the brief of amic
curige Amos C. Wilson and James M. Robinson.
This brief of two other attorneys whose practice
is primarily in the area of workers' compensa.
tion supports the respondent's interpretation of
W.Va.Code, 23-5-5 {1975), Complaints which
arg nearly identical to ‘the complaint of the
Committee herein against the respondent are
pendmg before the Committee against the amici
curiae herein.

4. "W.Va.Code, 23-5-5 [1971] states in pertinent
. part;

On or after July one, one thousand nine
hundred seventy-one, no attorney's fee in ex-
cess of twenty-five percent of any award
granted. shall be charged or received by an
attorney for a claimant or dependent. In the
event of any award to be paid for the remain-
der of the life of the claimant or in the event
of any award to a dependent of an employee,
an attorney’s fee shail not be charged or re-
ceived by the attorney of such claimant or

dependent in excess of twenty-five percent of

the benefits fo be paid during a period of two
" hundred eight weeks.
(emphasis by the respondent)
5. The relevant part of W.Va.Code, 23-5-5 [1973]
provides:

On or after the first day of July, one thou-
sand nine hundred seventy-one, no attorney’s
fee in excess of twenty-five percent of any -
award granted shall be charged or received by
an attorney for a claimant or dependent. In
no case shall the fee received by the attorney
of such claimant or dependent be in excess of
twenty-five percent of the benefits to be paid
during a period of two hundred eight weeks.
This paragraph shall not apply to awards

" made prior to the first day of July, one thou-
sand nine hundred seventy-one.... [Alny
contract entered into in excess of twenty-five
percent of the benefits 16 be paid during 2
period of two hundred eight weeks, as herein
provided, shall be unlawful and unenforcea-
ble as contrary to the public policy of this
State and any fee charged or received by an
attorney in violation thereof shall be deemed
an unlawful practice and render the attorney
subject to disciplinary action,

(emphasis by the respondent)

6. See supra note 1. In our dpinion the “Iegisla‘-
tive history" of W.Va.Code, 23-5-5 is not illumi-
nating in the context of this case.
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Magun for our purposes here is that it
focuses attention upon whether the bene-
fits, upon which an attorney’s fee is based,
were allowed in a final determination
“apon a controversy,” in which case one
“award” is involved and one attorney's fee
is authorized, ,

Qur opinion in Hinerman v, Levin, —
W.Va, ——, 810 S.E.2d 848 (1983), stresses
that the attorney’s fee limitation set forth
in W.Va.Code, 23-5-5 {1975] is applicable
to each final award, In that case the attor-

ney represented the workers’ compensation,

claimant initially as the attorney for the
claimant's labor union and subsequently,
under a separate attorney-client contract,
as the workers’ compensation claimant’s
personal attorney, to pursue an appeal of
the disability rating {of a permanent partial
disability of twenty percent). As counsel
for the claimant's labor union, the attorney
received a 3600 fee from the union for
representing the claimant. Thereafter, the
_attorney, as the claimant’s personal attor-

ey, succeeded in obtaining a permanent

tal disability award for the claimant, con-
sisting of accrued or retroactive benefits
and future or monthly benefits for life.

The workers’ compensation claimant ar-
gued that the $600 attorney’s fee received
by the attorney from the claimant’s labor
union should be deducted from the maxi-
mum attorney’s fee allowed by W.Va.Code,
23-5-5 {1975], which was incorporated into
the attorney-client contract. 'This Court
agreed. We stated: “The statute bars an
attorney['s] fee in excess of twenty percent
of ‘any award granted'.... Despite the
fact that appellee [the attorney] represent-
ed the appellant [the workers’ compensa-
tion claimant] pursuant to two separate
contracts, all of his actions on the part of

appellant were aimed toward the procure--

ment of a single award.” Hinerman v
Levin, — W.Va. —, ——, 310 8.E.2d
843, 851 (1983). Syllabus point 6 of that
cage provides, in pertinent part, that W.Va.
Code, 23-5-5 [1975] “requires that an at-
torney’s fee ... shall not exceed twenty
Bercent (20%) of the claimant’'s recovery

N
. sz believe these comments from Hinerman v.
Levin, — W.Va, ——, —~, 310 S.E.2d 843, 851

during 2 perfod of two hundred eight
weeks.... - This limitation applies to the

litigation ... up to the rendition of a final

order, but does not apply to ... reopen-
ings, that ... involve the full litigation of 4
new case.”” . In .the latter instance, “[i)f a
geparate award is given to the claimant,
the attorney may receive the agreed addi-
tional payment for his [or her] services ...
up to the statutory limit.” Jd

Hinerman v Levin did not discuss
whether the accrued or retroactive benefits
and the future or monthly benefits included
in the permanent.total disability award
were separate “awards.”” The language
and logic of that case, as well as the defini-
tion of “award” in Staie ex rel. Magun v
Sharp, lead, however, to the conelusion
that they are not separate awards justify-
ing separate attorney’s fee limitations,
One litigation effort, involving one contro-
versy and resulting in one determination in
one document, provided both the accrued
and future benefit portions of the perma—
nent total disability award.

In Willingham v Kral Music, Inc, 505
A.2d 34, 36 (Del.Super.Ct.1985), aff'd with-
out opinion, 508 A.24 T2 (Del.1986), the
court held that an “award of compensa-
tion,” upen which a workers’ compensation
elaimant’s attorney's fee is based, refers to
any “favorable change of position or bene-
fit"” as the result of a final administrative
decision. In the situation before us, an
award of permanent total disability bene-
fits consists of acerued and future benefits
obtained simultaneously in one litigation
effort, as opposed to being obtained in sep-
arate litigation efforts resulting in a “fa-
vorable change of position or benefit” from
a previously obtained pesition or benefit,

[1] Accordingly, this Court holds that
under W.Va.Code, 23-5-5 [1975], an attor-
ney’s fee for assisting a workers’ ecompen-
gation claimant in obtaining a permanent
total disability award, consisting of accrued
and future benefits, is not to exceed twenty
percent of the accrued and future benefits
together as one award subject to the 208—
week limitation,’

(1983), are equally applicable here:
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II1 -

" Our interpretation, set forth above, of
the attorney’s fee limitation statute, W.Va.
Code, 23-5-5 [1975], in the context of a
permanent total disability award, leads to
the conclusion that the respondent's fee
herein was in excess of the statutory limit.
The next issue is what, if any, professional
discipline is appropriate in this case for
violation of this statute by the respondent,

As discussed previously, the resporfdent
and a few other attorneys in this. State,
without guidance from the Workers' Com-
pensation Commission, have interpreted
W.Va.Code, 23-5-5 [1975), see supra note
1, in the following manner, Their-argu-
ment is that the first sentence of that
statute, containing an attorney’s fee limita-
tion of twenty percent of any award grant-
ed, but not containing a limitation based
upon 208 weeks of benefits, is applicable to
the accrued benefit portion of a permanent
total disability award. Their argument is
that the second sentence of that statute,
containing the attorney’s fee limitation
based upon twenty percent of benefits “to
be paid” during a 208-week periad, is appli-
cable only to the future benefit portion of a
permanent total disability award. Other-
wige, they argue, the first sentence of the
statute is surplusage in the sense of being
a shorter statement of the second sentence
of the statute.

While this Court disagrees with this
analysis of the statute, we believe that the
statute is ambiguous and that the respon-
dent’s interpretation, although- erroneous,
was in good faith.

In a somewhat analogous situation, in-
volving a disciplinary proceeding against a
magistrate who had relied in good faith
upon the advice of a public official, this
Court held in syllabus point 5 of In re
Vandelinde, — W.Va, —, 366 S.E2d

[Wle cannot agree with appellee's assertion
that the operation of this statutory limitation
on fees unduly regulates the practice of law or
that it will lead to a situation in which claim-
-. ants will be unable to find able lawyers to
represent them. The workers’ compensation
system as a whole Is a creature of statute, and
the legislature has an interest in assuring that
its statutory aim of compensating the injured
is not frusirated by lawyers who siphon off
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631 (1988): “Where a statute is cléar and
unambiguous, the oral advice of a public
official cannot contravene the plain mean-
ing of such statute.” Rather than dismigs-
ing the ethics complaint, as per the recom-
mended disposition, we, instead, issued 3
public reprimand, the least severe disei-
pline, because the statute in question wag
clear and unambiguous. This Court con-
cluded that the good faith reliance on the
“interpretation” of the statute did not in-
terpose a complete bar to discipline, in light
of the clarity of the statute. On the other
hand, we determined that the good faith
reliance was to be considered as a mitigat-
ing factor in determining the appropriate
disposition of the disciplinary proceeding.
Vandelinde, — W.Va. at ——, 366 S.B.2d
at 638. -. '

[2]1 It follows from Yandelinde that an
attorney’s good faith interpretation of an
ambiguous feelimiting statute, such as
W.Va, Code, 28-5-5 [1975], is a bar to disci-
pline based upon a complaint that the attor-
ney has violated that statute and has,
therefore, allegedly charged and collected
“an illegal or clearly excessive fee.” -

Similarly, the Court, in West Virginia
Judicial Inguiry Commission v Caslo,
163 W.Va. 661, 263 S.E.2d 79 (1979), dis-
missed an ethies complaint against a magis-
trate which was based upon his alleged
failure to be faithful to the law. The Court
relied upon the fact that the magistrate,
while indeed failing to comply with the law,
“sought to comply faithfully with. the
duties he understood the law to impose
upon him.” Id. at 667, 263 S.E.2d at 83.
The conduct in question, involving legal
error, was “merely erroneous [and was]
not committed in bad faith[.]® Id. at 668,
263 S.E.2d at 83, The same is true here.

excessive portions of the award as their fees.
This is not to say that the legislature has carte
blanche to set a cap on such fees; however,
the case before us does not support an argu:
ment that attorneys who handle workers
compensatioh cases are impecunious. In
fact, our observation of the system as a whole
simply does not lend credence to such a
claim. -
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\ e rationale of Vandelinde and Casto

with respect to the good faith of an individ-
ual charged with an ethies violation involv-
ing the failure to comply with the law is
consistent with the definition of a “clearly
excessive” attorney’s fee set forth in disci-
plinary rules and with the disposition in
cases from other jurisdictions involving an
allegedly “illegal or clearly excessive fee.”

[3] Disciplinary Rule 2-106(B) defines a
“clearly excessive” attorney’s fee: “A fee
is clearly excessive when, after a review of
the facts, a lawyer of ordinary prudence
would be left with a definite and firm con-
viction that the fee is in excess of a reason-
able fee.” One of the factors to be con-
sidered in determining the reasonableness
of an attorney’s fee is ‘[t]he fee customar-
fly charged in the locality for similar legal
services.” . DR 2-106(B)(3). Here, due to
the ambiguity of W.Va.Code, 28-5-5
[1975), we believe that prior to this opinion
a lawyer of ordinary prudence would #not

“have been left with a “definite and firm
: gr;.'jt:,tion” that separate attorney’s fees

e acerued and future benefit portions

oi-’permanent total disability award was

: improper or excessive,

As to the customary fee in the locality,
the respondent’s method of caleulation is
the definite minority view, However, two
factors in addition to statutory ambiguity
weigh against the imposition of disciplinary
sanctions in this particular cage. First, no
one with the Workers’ Compensation Com-
mission had ever told the respondent that
his method of caleulating attorney's fees in
Permanent total disability cases was incor-
rect. Second, in response to a prior com-
plaint by another cliént against the respon-
dent which was identical to the complaint

at issue here, the Committee had, in Sep-

tember, 1984, decided that no ethical viola-
tion had oceurred and communicated that
decision to the respondent. Without em-
barking upon a discussion of whether the
Committee was estopped by its prior dis-
missal of an identical complaint, this Court
believes that such dismissal, combined with
the Statutory ambiguity and lack of intent
o violate the statute, preclude discipline

hfev -
\ ).2:1—!2

Precedents from other jurisdictions are
helpful in deciding whether an attorney’s
fee is “an illegal or clearly excessive fee,”
The attorney was not disciplined in 7n re
Fisch, 188 A.D. 525, 177 N.Y.S. 338 (1919),
There the workers’ compensation statute
required the workers’ compensation com-
mission to approve a claimant’s attorney's
fee. The attorney for the claimant and the
claimant’s brother entered into a written
confract in which the claimant’s brother
promised to pay the claimant’s attorney an
attorney’s fee of fifty percent of any work-
ers’ compensation award. The claimant
was awarded $864.90 and the claimant'’s
attorney was allowed a fee of $150 by the
commission. The latter was not aware of
the contract for the claimant’s brother to
pay the attorney’s fes mentioned above.
The attorney insisted upon enforcement of
that contract for payment of his services.
In the subsequent disciplinary proceeding
against the attorney for attempting to
evade the workers’ compensation statute
on attorney's fees, the court declined to
impose any disciplinary sanctions. The
opinion emphasized first that there was no
deceit or concealment practiced by the at-
torney and second the fact that the case
was the first of its kind to come before the
court. Finally, the court issued a warning
to the bar that disciplinary sanctions would
be imposed in the future on similar facts.

A workers’ compensation statute on at-

torney’s fees was also involved in a diseipli-

nary proceeding against attorneys in Ju re
Mawry, 97 Mont. 816, 34 P.2d 380 (1934).
The holding in that case was that no disei-
plinary sanctions against the attorneys
would be imposed because the statute au-
thorizing the Industrial Accident Board to
fix attorney’s fees was vague (as to the
identity of the person(s) or fund liable for
such fees). :

In re Lempesis, 293 8.C. 510, 862 S.E.2d
10 (1987), was a case in which disciplinary
sanctions were sought against an attorney
for, inter alia, charging and collecting an
illegal or clearly excessive fee. A statute
allowed a twenty-five percent contingent
fee to attorneys. The respondent attorney
in good faith believed that the fee-limiting

S
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statute applied only to representation at
trial and that an additional fee was proper
for handling an appeal. The court disa-
greed with the attorney’s interpretation of
the statute, but as to this complaint against
the attorney the court concluded that the
“appropriate resolution” was for the attor-
ney to repay to the client the amount of the
fee in excess of the statutory limit. The
attorney-was publicly reprimanded and dis-
barred, respectively, for other, unrelated
charges. ' _

Other cases also hold that an attorney’s
fee is not “an illegal or clearly excessive
fee” or an unconscionable fee, for the pur-
pose of imposing disciplinary sanctions,
when the attorney charges the fee in good
faith or conscientiously. See, e.g., Griev-
ance Committee v. Ennis, 84 Conn, 594,
605, 607, 80 A. 767, 170, 771 (1911) (no
disciplinary sanction imposed for excessive
contingent fee; excess to be repaid to
client); In re Greer, 61 Wash.2d 741, 749-
50, 380 P.2d 482, 487 (1963) (en banc)
(recognizing principle; attorney reprimand-
&d for collecting completely unearned con-
tingent fees).

Like the latter case, other cases in which
disciplinary sanctions were imposed for
charging or eollecting an illegal or clearly
excessive . attorney’s fee involve circum-
stances indicating the attorney’s bad faith
or intent to evade a feelimiting statute.
See, e.g., In re Adams, 293 Or. 727, 652
P.2d 787 (1982} (workers’ compensation
claimant’s attorney attempted to evade fee-
limiting statute by claiming additional work
was necessary; evidence as to claimed ad-
ditional work was unconvincing; attorney’s
license to practice law suspended for sixty
days for charging clearly excessive fee and
for other conduct inimical to client); Hu-
dock v. Virginia State Bar, 233 Va. 390,
355 S.E.2d 601 (1987} (workers' compensa-
tion claimant’s attorney attempted to evade
fee-limiting statute by entering into secret
contingent-fee contract with client; statute
was clear and under it Industrial Commis-
sion approves and awards attorney’s fees;
attorney publicly reprimanded); Commit-

8. Sece syl, Chrisife v. W.Va, Health Care Cost
Review Authority, — W.Va. —, 345 S.E.2d 22
(1986); Brammer v. Taylor, — W.Va. —-, —
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tee on Legal Ethics v. Talterson, -—
W.Va, —, 362 S.B.2d 107 (1986) (in ab-
gence of any real risk in obtaining life
insurance proceeds for client, attorney’s
purportedly contingent fee which is grossly '
disproportionate to amount of work re.
quired. is clearly excessive fee; attorney’s
license to practice law annulled in light of
prior discipline). ‘See generally annotation,
Attorney’s Charging Excessive Fee as
Ground for Disciplinary Action, 11 AL,.
R. 4th 133 (1982), especially § 16 on work-
ers' compensation cases. .

Based upon the foregoing discussion, we
hold that where,as here, an attorney bases
his or her fee upon a good faith interpreta-
tion of an ambiguous fee-limiting statute,
the attorney’s fee is not “an illegal or clear-
ly excessive fee” under Disciplinary Rule
2-106(A), for the purpose of imposing disci-
plinary sanctions against the attorney.

(4] This Court is aware of the language
in W,Va.Code, 23-5-5 [1975] that “any fee
charged or received by an attorney in viola-
tion thereof shall be deemed.an unlawful
practice and render the attorney subject to
disciplinary action.” We have repeatedly
emphasized, however, that this Court, un-
der the separation of powers doctrine,
W.Va. Const. art. V, § 1, has the exclusive
regulatory power over the practice of law
in this State? including the discipline of
attorneys, and legislative or administrative
measures in thiz area will not be binding
upon us. “The Judicial Branch may honor
legislative enactments in aid of judicial
power, but is clearly not bound to do so.”
State ex rel. Quelch v. Daugherty, —
WVa, —, — 306 S.E.2d 283, 235
(1983). For the reasons set forth above,
we ‘have concluded that diseiplinary sanc
tions are not appropriate under the circum-
gtances herein. Sanctions in disciplinary
proceedings are punitive in nature, and,.
therefore, ethical provisions should be
strictly construed in favor of the party
charged with violating the same, See West
Virginia Judicial Inquiry Commissiont ¥-

n. 7, 338 S.E.2d 207, 212 n. 7 (1985), and cases

cited therein,
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Casto, 168 W.Va, 661, 665, 263 S.E2d 79, sion not to impose any disciplinary sanc-
81 (1979). tions, 10 ’
o ) For the reasons set forth in section III of
v this opinion, the complaint against the re-

spondent is dismissed.
- COMPLAINT DISMISSED.
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{61 On the other hand, this Court con-
cludes that restitution of the portion of the
attorney’s fee in excess of the limit set by
W, V. Code, 23-5-5 {1975] is appropriate.
That statute provides, in relevant part, that
“any contract entered into in' excess of
I twenty percent of the benefits to be paid
during a period of two hundred eight
weeks, as herein provided, shall be unlaw-
ful and unenforceable as contrary to the
public policy of this State[.]” This lan-

guage is consistent with the primary goal
of disciplinary proceedings against attor-
neys. In syllabus point 8 of Daily Gazette

Co. v. Commiltee on Legal Elhics, —

W.Va, —, 826 8.E.2d 705 (1984), we held:
“The principal] purpose of attorney disei-
plinary proceedings is to safeguard the
‘public’s interest in the administration of
(" Wga." See also syl. pt. 6, Committee on
‘.M BEthics v. Tatterson, — W.Va, —,

352 S.B.24 107 (1986). Restitution of the
. excessive amount of the attorney’s fee un-

der the circumstances herein safeguards

the public’s interest in the administration
of justice within the workers’ compensation
system,

Accordingly, we direct the respondent to
repay to the complainant the sum of
$5,793.60, with interest from January 2,
1987 until repaid, as recommended by the
Committee.?

'~ We believe that the respondent should
. not be responsible for the costs of this
disciplinary proceeding, in light of our deci-
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On remand from the Supreme Court of
Appeals, — W.Va. ——, 346 8.E.2d 50, the
Superior Court, Mingo County, Watt, J,,
entered judgment in favor of defendants in
boundary line dispute, and plaintiff appeal- .
ed. The Supreme Court of Appeals held
that: (1) evidence sustained jury's finding
as to boundary location, and (2) adverse
possession may be asserted against one
who has record title by persons who have
failed to do title search.

Affir_med.

10, This Court is aware of and perplexed by
some of the actions of the assistant disciplinary
“counsel in this case, such as soficiting in writing
at least one other complaint from another work-

9. This Court recognizes that the restitution to
the complainant will, in the ordinary course of
events, enure to the benefit of the Social Securi-
ty Administration because, as stated in section |

of this opinion, the Social Security Administra-
tion offset against the complainant’s social se-
curity benefits the net workers' compensation
benefits, that is, workers' compensation benefits
reduced by attorney’s fees. A reduction of at-
tormey’s fees would increase the net workers'
compensation benefits and, therefore, would in-
crease the offset for social security purposes.
Th‘?\‘axpaying public should, of course, be the

‘\}ale beneficiary of reduced social security
. rfits,

ers' compensation client of the respondent while:
this matter was pending and attempting to keep
from us a complete record, including informa-
tion pertaining to identical, pending complaints
against other members of the Bar. We recog-
nize the important and difficult role which dis-
ciplinary counsel serve, but we do not condone
overly zealous prosecution by them.,




