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Q So, it is your testimony here in
front of this jury that when you made
the statement previously you - were.
drunk, right?

Q Well, when you were cross exam-
ined at the last trial?

A I was not saying I was drunk when
I made the statement. I just don’t re-
member-making the statement. °

Trial Tr. 283.

“Theré is no evidence that Stover did not
know what he was testifying to at the time
he previously testified or that he was nec-
essarily intoxicated at that time. He mere-
ly did not remember previously testifying.
Trial counsel’s strategy of cross-examining
Stover in this regard, including the failure
to object to Stover's testimony, clearly do
not amount to ineffective assistance of
counsel as set forth in Thomas.

{121 The appellant contends that he
again suffered from ineffective assistance
of counsel during closing arguments, when
the State moved for a mistrial and trial
counsel for the appellant failed to join such
motion. ' ' '

Specifically, the appellant contends that
trial counsel’s frustration with the case
was the reason trial counsel did not join the
State’s motion for a mistrial.
held that “[wlhen in a criminal case, de-
fense counsel, reinforced by the court,
maintains a reasonable, good faith belief
that error has occurred warranting mis-
trial, but fails to move for mistrial solely
because of personal economic motivation,
the defendant has been denied effective
nssistanee of counsel.” 8yl, Stale v Pal-
frey, 163 W.Va. 408, 256 S.E.2d 438 (1979).

In this case, however, it was a remark
made by counsel for the appellant, during
closing arguments, which provoked the
prosecutor to move for a mistrial, namely,
that “this case has been tried before,
maybe three times.” Following the State's
motion and a lengthy discussion out of the
jury’s presence, the State withdrew its mo-
tion for a mistrial,

Based upon the record before us, it is
clear that the Stafe and not the appellant

We have

would be prejudiced by trial counsel’s re- -
mark, and, thus, the Steie moved for a
mistrial, - It is also clear from the record

that trial counsel’s remark merely reflected
much of what was testified to during the .
frial. Accordingly, the State withdrew its
motion, There is no evidence to suggest
that the appellant was prejudiced by trial

" counsel’s inaction ror that trial counsel’s-

inaction meets the Thomas standard which
would deem his performance ineffective,

.

v

Based upon the foregoing, this case is
remanded to the Cireuit Court of Cabell
County for further proceedings consistent
with this opinion. "

Remanded.
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Michael C. FARBER

Y.

Walter J. DALE, Individually and in his
Capacity as the Chairman of the West

" " Virginia Health Care Cost Review Au-

thority.
No. 19138,

Supreme Court of Appeals of
West Virginia.

April 12, 1990,

Libel action was commenced arising
out of comments made during attorney dis-
ciplinary hearing. The Circuit Court, Brax-
ton County, Albert L. Sommerville, Jr., J.
certified question. The Supreme Court of
Appeals, Brotherton, J., held that absolute
immunity exists in civil action for libel
pased on testimony before State Bar Legal
Ethics Committee. '

Question answered; case remanded.
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State Bar Constitution grants ahsolute
immunity in libel action for testimony given
pefore State Bar Legal Ethies Committee.
State Bar Const.,, Art. 6, § 43.

Syllabus by the Court
- Article VI, Section 43 of the West Vir-
ginia State Bar Constitution grants abso-
lute immunity in actions for libel against
complaining witnesses and parties in attor-
ney disciplinary proceedings.

Daniel R. Schuda, Steptoe & Johnson,
Charleston, for Walter J. Dale.

Michael C. Farber, Sutton, for Michael C.
Farber.

BROTHERTON, Justice.

This case is before the Court on the
following certified question from the Cir-
cuit Court of Braxton County:

Is a defendant entitled to absolute immu-
[ ity in a eivil action in which he has been

1"4 »d for libel based upon his testimeny

.. Hore the West Virginia State Bar Legal
Ethics Committee?

On December 17, 1985, the defendant,
Walter J. Dale, was a member of the West
Virginia Health Care Cost Review Authori-
ty (HCCRA), an administrative agency of
the State of West Virginia, which was con-
ducting a public hearing in Elkins, West
Virginia, to determine whether Memorial
General Hospital should be allowed to close
temporarily due to financial difficulties.
The plaintiff, Michael C. Farber, appeared
at the hearing as counsel for “Concerned
Citizens For Health Care,” a group which
opposed closing the hospital.

In an order dated January 10, 1986, the
HCCRA temporarily suspended Michael
Farber’s privileges to practice as an attor-
ney before the HCCRA for what the Board

Y. See Christie v. W.Va. Health Care Cost Review
Authority, — W.Va, —, 345 S.E.2d 22 (1985),
in which this Court held that the HCCRA did
not have the power to suspend Mr, Farber's
privilege to practice law.

2. In covering the June 1, 1987, State Bar hear-
jg. the Charleston Gazette reported that “Wal-

L FARBER v. DALE
Clteas 392 S,E2d 224 (W.Va. 1990)
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referred to as disrespectful activities at the
December 17, 1985, hearing.! Then, on
January 14, 1986, the HCCRA filed a com-
plaint with the Committee on Legal Ethics
of the West Virginia State Bar regarding
Michael Farber's actions and conduct at the
same hearing.

On June 1, 1987, the Committee on Legal
Ethics conducted a hearing in the matter of
In re Michael C. Farber, LE.C. 86-14. In
a written statement of charges, Farber was
accused of making statements at the De-
cember 17, 1985, hearing which were “ad-
dressed to the audience ... calculated to
inflame the spectators.” Mr. Dale, who
became Chairman of the HCCRA on Janu-
ary 1, 1987, was called to testify as a
witness for the West Virginia State Bar.
In response to questioning from both the
Committee’s disciplinary counsel and Mr.
Farber, Mr. Dale stated that approximately
five minutes before the December 17, 1985,
hearing concluded, Mr. Farber was stand-
ing and facing the audience when “he made
the statement the hearing reminded him of
the Gestapo in a Fascist tactics meeting.”

. Mr. Dale's statements were reported in
the Charleston Gazette, on June 2, 19872
and Mr, Farber subsequently filed a civil
action against Mr, Dale, seeking $200,000
in compensatory and punitive damages.
Mr. Farber's complaint charged that when
Mr. Dale appeared before the Committee
on Legal Ethics, he “knowingly and willing-
ly testified in 2 false and deceitful manner
about certain comments supposedly made
by [Mr. Farber] to members of the audi-
ence during the HCCRA hearing of Decem-
ber 17, 1985.”

In an order dated November 28, 1988, the
Circuit Court of Braxton County denied the
defendant's motion to dismiss on the
grounds of the absolute immunity of the
defendant as a witness. The court noted
that Article VI, Section 48 of the West

ter J. Dale, now chairman of HCCRA, called
Farber's behavior ‘very unprofessional ... very
abusive ... completely out of control’ Dale
testified he heard Farber say that the hearing
reminded him of a 'Gestapo, Nazi, fascist meet-
ing Farber questioned the accuracy of Dale's
memory.”
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Virginia State Bar Constitution “provides
that testimony given before a Legal Ethics
Committee is absolutely privileged and not
subject to complaint or- discovery in any
civil litigation.” However, the court con-
cluded that “the answer to the question is
not sufficiently clear so as to justify this
Court's dismissal of the plaintiff’s com-
plaint on these grounds.” Pursuant to
W.Va.Code § 58-5-2 (1966), the circuit
court then certified the question to this
Court.

Unlike the circuit court, we believe the
law on this point is perfectly clear. In
Higgins v. Williams Pocahontes Coal Co.,
108 W.Va. 504, 138 S.E. 112 (1927), this
Court discussed the absolute privilege in
the context of a libel action arising out of a
letter written to the workmen's compensa-
tion commissioner by the defendant em-
ployer. In that case, the defendant argued
that the letter constituted a “communica-
tion to a quasi judicial tribunal of a party
interested in the subject-matter then under
investigation” and therefore, was absolute-
ly privileged. Id. at 113, Plaintiff’s coun-
gel conceded that “the compensation com-
missioner acts in a quasi judicial capacity in
determining claims ... and that 2 witness
testifying in a ‘regular manner’ before the
commissioner would be exempt from liabili-
ty for any statements then made.”” Id:

This Court found that the statements
contained.in the letter were relevant to the
commission’s inquiry and, “(bleing rele-
vant, the letter was absolutely privileged,
and its status is not changed by falsity or
maliciousness of its statements.” Id.

Like the Workers’ Compensation Com-
mission, the West Virginia State Bar Com-
mittee on Legal Ethics is a quasi-judicial

. 3. In Parker v. Appalachian Electric Power Co.,
126 W.Va. 666, 30 S.E.2d 1, 4 (1944), this Court
recognized that “[wlith a few exceptions not
necessary to mention, absolutely privileged
communications are limited to legislative, judi-

cial and quasijudicial proceedings and other -

acts of the state”

See also City of Mullens v. Davidson, 133
W.Va. 557, 57 S.E.2d 1, 6 (1949), in which we
stated that “On the ground of public policy,
certain communications are recognized as privi-
leged and, in the law of libel and slander, a
privileged communication is a communication
which would be defamatory and actionable, ex-

tribunald With respect to proceedings. be-
fore the West Virginia State Bar Commit-
tee on Legal Ethics, Article VI, Section 43

of the West Virginia State Bar Constitution - i

gpecifically provides that:

Any proceedings pending before said
committee and any records or any testi-
mony with respect thereto shall be abse-
lutely privileged. The testimony given
before the committee with respect to anf
investigation, complaint, or proceeding
shall not be subject to discovery in any
civil litigation... .. o

In Daily Gazette Co., Inc. v. Committee
on Legal Ethics of the West Virginia
State Bar, — W.Va. ——, 326 8.E.2d 705,
712 (1984), this Court interpreted this provi-
sion and stated that: :

Article VI, Section 43 -of the By-Laws,
which is designed to encourage the filing
of valid complaints, grants absolute libel
immunity to complainants under the at-
torney disciplinary system, even to those
who file groundless or malicious com-
plaints, Therefore, we recognize that
during the initial investigatory stage
there is a valid interest in providing pro-
tection against unwarranted injury aris-
ing from unsupported complaints which
are privileged under Article VI, Section
43 and thus, cannot be the subject of
libel action. .

Our holding in Daily Gazetle is consist-
ent with the position of the American Bar
Association articulated in Section 8.3 of the
Standards for Professional Discipline for
Lawyers and Judges. Section 8.3 provides
that “[cJomplainants should be absolutely
immune from civil liability for all communi-
cations to the agency, but disclosure of the

cept for the occasion on which, or the circum-
stances under which, it is made.”

4. In U.S. Steel Corporation v. Stokes, 138 W.Va.
506, 76 S.E.2d 474, 477 (1953), this Court stated:

In Black's Law Dictionary, Fourth Edition.
the term “quasi judicial” is defined as follows:
“A term applied to the action, discretion, et
of public administrative officers, who are re-
quired to investigate facts, or,ascertain the
existence of facts, and draw conclusions from
thern, as a basis for their official action, and
to exercise discretion of a judicial nature.”




ma/ Yo anyone else should not be

B the commentary to this section, the
B explains that the rationale behind the
by of giving complainants absolute im-
ity is that it “encourages those who
¥ some doubt about a lawyer’s conduct
$ubmit the matter to the proper agency,
%1 it may be examined and determined.
$rout immunity, some valid complaints
not be filed.” If ethics investigations
to be conducted effectively, it is imper-

i CRAIN v, BORDENKIRCHER
Cite as 392 S.E.2d 227 (W.Va, 1990)

W.Va. 227

lawyer is given more practical protection

than a party to an ordinary suit, in which

pleadings are public.
Ultimately, it is the responsibility of the
investigative body to determine the validity
of a charge. Whether the claim is filed by
a private citizen or a public official should
be irrelevant.

In response to the question certified to
this Court from the Circuit Court of Brax-
ton County, we find that a defendant who
has been sued for libel as a result of testi-

mony given before the West Virginia State
Bar Legal Ethics Committee is entitled to
absolute immunity from such suit, as pro-
vided by Article VI, Section 43 of the West
Virginia State Bar Constitution.

Certified question answered; case re-
manded.

¥ that complainants be free from the
Yoot of themselves being sued. :

e reject the plaintiff's suggestion that
take this opportunity to carve out an
Feption to the grant of absolute immuni-
According to the plaintiff, a so-called
fublic official” exception would subject a
fhiic official to Jiability for damages if he
o5 the institutional powers of his office
d the state to defame an_attorney.” ¢
e occasional filing of false ‘Gr malicious
arges, while regrettable, is nonetheless
vitable in these types of proceedings.
the: ~mmentary to Section 8.3 of the
andl.f' “Nfor Professional Discipline for
bwye. _Ind Judges, the ABA recognizes 7
at: Robert Carl CRAIN

The individual lawyer may suffer some ’

hardship as the result of the occasional ve

filing of a malicious complaint, but a Donald E. BORDENKIRCHER, Warden,
profession that wants to retain the power West Virginia Penitentiary, et al.

to police its own members must be pre- :
pared to make some sacrifice to that No. 16646.
cause.

It is unlikely that even a malicious
complaint will cause any damage beyond
some inconvenience. The members of
the agency to whom the complaint is
submitted will surely not.hold it against
“the lawyer, for their very function is to
separate meritorious from undéserving
complaints. The policy of agencies not
to divulge the existence of complaints
\\:’hile they are being investigated effec-
tively protects the lawyer from any un-
warranted public disclosure. Thus, the
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Supreme Court of Appeals of
" West Virginia.

April 13, 1990.

Upon review of status report on
progress made to implement plan for re-
placement of state penitentiary, the Su-
preme Court of Appeals held that state was
progressing as it should to comply with
court mandates that governor and legisla-
ture take immediate action to ensure that

“Walter J. Dale, individually, not a5 a member
of, or as chairman of, the West Virginia Health
Care Cost Review Authority.

Sez generally Annot.. 9 A.L.R.4th 807 (1981).

5. In ruling on a motion to dismiss in an order
entered on March 10, 1988, the circuit court
stated that the action was against the defendant,
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Brotherton, Justice:

This case is before the Court on the following
certified question from rhe Circuit Court of Braxton County:

Is a defendant entitled to absolute immunity

in a civil actien in which he has been sued

for libel based upon his testimony before the

West Virginia state par Legal Ethics
committee?

on December 17, 1985, the defendant, Walter J. Dale,
was a member of the West Virginia Health Care cost Review
Authority (HCCRA), an administrative agency of the State of West
virginia, which was conducting a public hearing in Elkins, West
Yirginia, to determine whether Memorial General Hospital should
pe allowed to close temporarily due to financial difficulties,
The plaintiff, Michael C. Farber, appeared at the hearing as
counsel for rconcerned citizens Feor Health Care," a group which

opposed closing the hospital. -

In an order dated January 10, 1986, +he HCCRA tem-
porarily suspended Michael Farber's privileges to practice as an
attorney before +he HCCRA for what the Board referred to as
disrespectful activities at the pDecember 17, 1985, hearinq.'
Then, on January 14, 1986, the HCCRA filed a complaint with the
committee on Legal Ethics of the West Vvirginia State Bar
regarding Hichael‘Farber's actions and conduct at the same

hearing.

‘sea Christie v. W.Va, Health Care COSt Review Authority,
w.va. , 345 S.E.2d 22 (1986}, in which thils court held

that the HCCRA did not have the pawer to suspend Mr. Farber's
privilege %o practice law. ’



On June 1, 1987, the Committee on Legal Ethics con-
ducted a hearing in the matter of In re Michae}l C. Farber, L.E.C.
86~-14. In a written statement of charges, Farber was accused of
making statements at the December 17, 1985, hearing which were
"addressed to the audience . . . calculated to inflame the
spectators." Mr. Dale, who became Chairman of the HCCRA on
January 1, 1987, was called to testify as a witness for the West
Virginia State Bar. In response to questioning from both the
Committee's disciplinary counsel and Mr. Farber, Mr. Dale stated
that approximately five minutes before the December 17, 1985,
hearing concluded, Mr. Farber was.sténding and facing the
audience when "he made the statement the hearing reminded him of

the Gestapo in a Fascist tactics meeting."

Mr. Dale's statements were reported ln the Charleston
Gazette, on June 2, 1987,% and Mr. Farber subsequently filed a
civil action against Mr. Dale, seeking $200,000 in compensatory
and punitive damages. Mr. Farber's complaint charged that when
Mr. Dale appeared before the Committee on Legal Ethiés, he
"knowingly and willingly testified in a false and deceitful
manner about certain comments supposedly made by (Mr. Farber] to
members of the audience during the HCCRA hearing of December 17,

1985."

In an order dated November 29, 1988, the Circuit Court

of Braxton County denied the defendant's motion to dismiss on th%

2tn covering the June 1, 1987, State Bar hearing, thq
Charleston Gazette reported that "Walter J. Dalg, now chairman of
HCCRA, called Farber's behavior 'very unprofessional . . . very

abusgive . . . completely out of control.' Dale testified he '
heard Farber say that the hearing reminded him of a 'Gestapo,

Nazi, fascist meeting.' Farber guestioned the accuracy of Dale's
memory." : i
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grounds of the absoclute immunity of the defendant as a witness.
The court noted that Article VI, Section 43 of the West Virginia
State Bar Constitution "provides that testimony given hefore a
Legal Ethics Committee is absolutely privileged and not subject
to complaint or discovery in any civil litigation.” However, theE
court concluded that "the answer to the gquestion is not suffi-
ciently clear so as to justify this Court's dismissal of the
plaintiff's complaint on these grounds,” Pursuant to W.Va. Code
§ 58-5-2 (1966), the circuit court then certified the gquestion to

this Court.

Unlike the c¢ircuit court, we believe the law on this
point is perfectly clear. 1In ins v. Williams Pocahontas Coal
Co., 103 W.va. 504, 138 S$.E., 112 (1927), this Court discussed the
absolute privilege in the context of a libel action arising out
of a letter written to the workmen's compensation commissioner by
the defendant employer. In that case, the defendant argued that
the letter constituted a "commhnication to a quasi judicial
tribunal of a party interestedgin the subject-matter then under
investigation" and therefore, was absolutely privileged. Id. at
113. Plaintiff’s counsel conceded that "the compensation commis-
sioner acts in a quasi judicial capacity in determining claims .
. . and that a witness testifying in a 'regular manner' hefore

the commissioner would be exempt from liability for any state-

" ments then made." ;g.’_

3In Parker v. Appalachian Electric wer Co., 126 W.Va. 666,
30 S.E.2d 1, 4 (1944}, this Court recognized that "(w]ith a few
exceptions not necessary to mention, absolutely privileged
communications are limited to legislative, judicial and gquasi-
judicial proceedings and other acts of the state."

See also City of Mullens v. Davidson, 133 W.Va. 557, 57
5.E.2d 1, 6 {1949), in which we stated that "On the ground of
public policy, certain communications.are recognized as

: (continued...)




This Court found that the statements contained in the
letter were relevant to the commission's inquiry and, "[bjeing
relevant, the letter was absolutely privileged, and its status is

not changed by falsity or maliclousness of its statements." 1Id.

Like the Workers' Compensation Commission,.the West
Virginia State Bar Committee on Legal Ethics is a quasi-judicial
tribunal.® With respect to proceedings before the West Virginia
State Bar Committee on Legal Ethics, Article VI, Section 43 of
the West Virginia State Bar Constitution specifically provides
that:

Any proceedings pending hefore said
committee and any records or any testimony
with respect thereto shall be absolutely
privileged. The testimony given before the
committee with respect to any investigation,
complaint, or proceeding shall not be subiject
to discovery in any civil litigation.

- |

. !
In i Gazette Co. ng, v, Committee on Legal Ethics

of the West Virginia State Bar, W.vVa. , 326 S.E.2d 705,

3(...continued) ‘
privileged and, in the law of libel and slander, a privileged '
communication is a communication which would be defamatory and
actionable, except for the occasion on which, or the circum-
stances under which, it is made."

“In U.S., Steel Corporation v. Stokes, 138 W.Va. 506, 76
S.E.2d 474, 477 (1953), this Court stated:

In Black's Law Dictionary, Fourth Edition,
the term "guasi judicial" is defined as
follows: “A term applied to the action,
discretion, etc. of public administrative
officers, who are required to ilnvestigate
facts, or ascertain the existence of facts,
and draw conclusions from them, as a hasis
for their official action, and to exercise
discretion of a judicial nature."
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712 (1984), this Court interpreted this provision and stated

that:
Article VI, Section 43 of the By-Laws, which
is designed to encourage the filing of valid
complaints, grants absolute libel immunity to
complainants under the attorney disciplinary
system, even to those who file groundless or
malicious complaints. Therefore, we racog-
nize that during the initial investigatory
stage there is a valid interest in providing
protection against unwarranted injury arising
from unsupported complaints which are

privileged under Article VI, Section 43 and
thus, canncot be the subject of libel action.

our holding in Daily Gage;ﬁe is consistent with the
position of the American Bar Association articulated in Section
8.3 of the Standards for Professional Discipline for Lawyers and
Judges. Section 8.3 provides that "[c]omplainants should be
abhsolutely immune from civil liability for all communications to
the agency, but disclosure of the information teo anycne else

should not be protectad.“5

In the commentary to this section, the ABA explains
that the rationale behind the policy of giving complainants
absolute immunity is that it "encourages those who have some
doubt about a lawyer's conduct to submit the matter to the proper
agency, where it may be examined and determined. Without
immunity, some valid complaints will not be filed." 1If ethics
investigations are to be conducted effectively, it is imperative
that complainants be free frpm the threat of themselves being

sued.

*see generally Annot., 9 A.L.R.4th 807 (1981).

‘
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We reject the plaintiff's suggestion that we take this
opportunity to carve out an exception to the grant of absolute
immunity. According to the plaintiff, a so-called "public
official" exception would subject a public official to liability

for damages if he "uses the institutional powers of his office

nwé

and the state to defame an attorney. The occasional filing of

false or malicious charges, while regrettable, is nopetheless
inevitable in these types of proceedings. In the commentary to
Section 8.3 of the Standards for Professional Discipline for
Lawyers and Judges, the ABA recognizes that:

The individual lawyer may suffer some hard-
ship as the result of the occasional filing
of a malicious complaint, but a profession
that wants to retain the power to police its
own members must be prepared to make some
sacrifice to that cause.

It is unlikely that even a malicious com-
plaint will cause any damage beyond sonme
inconvenience. The members of the agency to
whom the complaint is submitted will surely
not held it against the lawyer, for their
vary function is to separaté meritorious from
undeserving complaints. The policy of
agencies not to divulge the existence of
complaints while they are being investigated
effectively protects the lawyer from any
unwarranted public discleosure. Thus, the
lawyer is given more practical protection
than a party to an ordinary suit, in which
pleadings are public.

Ultimately, it is the responsibility of the investigative body to

determine the validity of a charge. Whether the claim is filed

by a private citizen or a public official should be irrelevant.

In response to the question certified to this Court

from the Circuit Court of Braxton County, we find that a defen-

®Tn ruling on a motion to dismiss in an order entered on
March 10, 1988, the circuit court stated that the action was
against the defendant, Walter J. Dale, individually, not as a
member of, or as chairman of, the West Virginia Health Care
Cost Review Authority.



dant who has been sued for libel as a result of testimony given
before the West Virginia State Bar Legal Ethics Committee is
entitled to absolute immunity from such suit, as provided by
article VI, Section 43 of the West Virginia State Bar

Constitution.

Certified question answered:
case remanded.



