Ulrich Bonnell Phallips:

THE EXPULSION OF THE CHEROKEES

Although the reputation of Ulrich Bonnell Phillips is based primarily
upon his two studies of slavery—American Negro Slavery (1918) and
Life and Labor in the Old South (1929)—he first received notice as a
historian of his native Georgia. His monograph, Georgia and State
Rights, was awarded the Justin Winsor Prize of the American His-
torical Association. The selection which follows is from this book. It
procvides an accurate and uscful account of the facts of Cherokee

expulsion.

AT the beginning of the American
Revolution the hunting grounds of
the Cherokees were conceded to extend
from the eastern slopes of the Blue Ridge
to the neighborhood of the Mississippi
River and from the Ohio River almost
as far south as central Georgia. Most of
their villages, however, were located in
vastern Tennessee and northern Georgia.
The settlement of the country by the
whites, and the acquisitions of the Indian
territory by them, was naturally along
the lines of least resistance. That is to
say, the Cherokces first ceded away their
remote hunting grounds and held most
tenaciously to the section in which their
towns were situated.

At an early stage in the Revolution a
body of militia from the Southern States
made a successful attack upon the east-
ern villages of the Cherokees, who were
in alliance with the British. The tribe
was at once ready for peace, and signed
a treaty with commissioners from

U. B. Phillips, “The Expulsion of the Cherokees,”

Gov. Printing Office, 1902), pp. 66-86. For com

original publications.

Georgia and South Carolina at Dewits
Corner, on May 20, 1777, acknowledging
defeat at the hands of the Americans,
establishing peace, and yielding their
title to a section of their lands, lying
chiefly in South Carolina. '
The Cherokee families which had
lived upon the lands conquered now
moved westward, extending the settle-
ments of the tribe farther along the
course of the Tennessee River. At the
same time five new villages were built
by the most warlike part of the nation on
Chickamauga Creek and in the neigh-
boring district southeast of Lookout
Mountain. Before the end of the Revolu-
tion the Cherokees were again at war
with the Americans, and Gen. Elijah
Clarke led an expedition against this
settlement on the Chickamauga. The
sudden raid caused such terror in the
Indian villages that the inhabitants
eagerly promised great cessions of land
in order to be rid of the invaders. Clarke
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made what he called a treaty at Long
Swamp, but the agreement was neces-
sarily informal and extra-legal. The fact
that it was not followed up by the proper
authorities caused Clarke to think that
the people had not benefited sulficiently
by his exertions. The injury to his feel-
ings in this connection was probably
responsible in part for his attempted
settlement on Indian lands in 1794.

At the close of the Revolution, the
Cherokees ceded to Georgia their claim
to a district about the sources of the
Oconee, which they held as hunting
ground in joint possession with the
Creeks. In the territory which the Chero-
kees retained, the districts near the
Georgia settlements were less attractive
than the Creek lands to the south. The
upland region in the State was being
rapidly settled, however, and new lands
were in demand. The State made oc-
asional attempts between 1785 and 1800
0 obtain further cessions. Frequent con-
‘entions were held by commissioners of
he United States and the Cherokee
hieftains, at some of which representa-
ives of Georgia were present. But the
ribe held fast to its Georgia lands. By
he treaty of Hopewell in 1785 the
‘herokee Nation placed itself under the
rotection of the United States and
greed to specified boundaries for its
~rritory, but it made no cession which
oncerned Georgia. The agreement of
[opewell was confirmed at a convention
n the Holston River in 1791, and again
t Philadelphia in 1793, but the bound-
rics on the southeast remained practi-
ally unchanged.!

The treaty of Philadelphia was ren-
ere¢ necessary by hostilities arising
ith the tribe in 1793; the Chickamauga
wns, as usual, provoked the unpleas-
American State Papers: Indlan Affairs, 1, 83,
14, and 543.
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antness on the Indian side, while the
settlers on the frontier of North Carolina
and Tennessee were quite as much to
blame on the side of the whites. Con-
siderable excitement prevailed for sev-
eral months, and raids were made by
each party; but the fact that the Creek
country intervened between Georgia
and the chief settlements of the Chero-
kees directed the warlike energies of the
tribe to the north and northeast.

After 1793 no considerable portion of
the Cherokee Nation was at any time
seriously inclined to war. Those of its
members who preferred the life of hunt-
ers moved away to the Far West, while
the bulk of the tribe remaining settled
down to the pursuit of agriculture. The
chief complaint which Georgia could
make of them in later years was that they
kept possession of the soil, while white
men wanted to secure it for themselves.

The invention of the cotton gin in
1793 had the effect after a few years of
increasing the preference of the Geor-
gians for the warm and fertile Creck
lands, over the Cherokee territory which
was ill adapted to cotton with the then
prevailing system of agriculture. For
this reason it was not until all of the
Creek lands had been secured for settle-
ment that the State authorities began to
make strenuous efforts for the expulsion
of the Cherokees. In the intervening

years certain moderate steps were taken,
which must now engage our attention.

As early as 1803 Thomas Jefferson
suggested the advisability of removing
all of the southern Indians west of the
Mississippi, and in 1809 a delegation of
Cherokees, at the instance of the
United States Indian agent, Return J.
Meigs, made a visit to the Western lands.
At that time a considerable part of the
Cherokee Nation favored removal, but
the matter was postponed. General An-
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drew Jackson reported, in 1816, that the

' whole nation would soon offer to move

\West. When negotiations were made for
o treaty in the next year it was f'm'md
that there was a division of opinion.
The Lower Cherokees, who lived chiefly

‘ in Georgia, were disposed to emigrate,
' while the Upper or Tennessee division

[

of the nation preferred to remain and
to change from their wild life to the
sursuit of agriculture. By the trent)‘.w
signt'd at the Cherokee Agency, July 'b,
1817, a tract of land was ceded in
Georgia, and arrangement was m'ade
that such Indian families as so desired
might take up new homes in the Far
\West.?

\WVithin the next two years about one-
third of the Cherokees moved into the
Louisiana Territory; but it hup!:ened
(uite unexpectedly that each section of
the nation had altered its disposition,
<o that a large part of the Upper Chero-
kees moved away from Tennessee, while
most of the Lower Cherokees remained
in Georgia. Thus, when a treaty came
to be made in 1819, it was found that
a large area had been vacated h{) t!m
north and east, but only a small district
could be obtained in Georgia. It. fur-
ther appcnred that, owing to the ll:l“ll-
ence of a pt)wcrful chief named iTicks,
the westward movement had almost

mnletely stopped.?

COTI‘:e tréatiesp[;f 1817 and 1819 pro-
vided that the head of any Cherokee
family living in the district ccdcd. to the
United States might at his option re-
main in possession of his home, together
with 640 acres of land, which shoulc
descend to his heirs in fee simple. The
Georgia legislature, of course, protestec

against this provision as violative of the
2 Indian Affairs, 11, 125 and 129.
Indian Affairs, 11, 187, 18 '
5. 11, Prince, Laws of Georgin to 1520, .

188, 259, and 462.
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rights of the State, while Congrcssinna'l
committees declared that in so far as
the treaty provided for Indians to be-
come citizens, it infringed upon the
poswers of Congress." The agreement was
accordingly modified and the Cherokee
family holdings were gradually pur-
chased during the next few years.
Georgia was at this period .bn-zginnmg
to grow insistent upon obtaining pos-
session of the Cherokee lands as well
as those of the Crecks. In March of
1820, President Monroe requested ap-
propriations from Congress to extin-
guish by treaty the Indian title-to all
lands in Georgia. When the Cherokees
were officially approac‘hed upon the sxlxb-
ject in 1823, the council of chiefs replied
to the commissioners, Messrs. Campbell
and Merriwether: “It is the fixed a‘nd
unalterable determination of this nation
never again to cede one foot mor{‘.of
our land.” That part of the tribe which
had emigrated had suffered severely
from sickness, wars, and other calami-
ties, and the remainder refused to fol-
low them. To emphasize their decision
a dclegation pror:ccdt'(l to \\'nshingtnn,
where they declared to the President
that, “the Cherokees are not foreigners,
but the original inhabitants of America,
and that they now stand on the soil of
their own territory, and they can_not
recognize the sovereignty of any State
within the limits of their territory.”"

It may casily be surmised that t.he
chiefs who delivered this declaration
were not full-blooded, wild Indians. As
a matter of fact, the average member
of the tribe, while not savage, Wwas
heavy and stupid; but the nation was

1 U.S. House Journal, 16th F.‘ung., st sess., P-
336. Prince, Laws of Georgia to 1820, P 531.
5 1.8, House Journal, 16th Cong., l_.st SCSS.. ‘pH
315 (Mar. 17, 1820). Ind' Affairs, 11, 46
and 474
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under the complete control of its chiefs,
who were usually half-breeds, or white
men marricd into the nation. Many of
these chiefs were intelligent and
wealthy, but their followers continued
to live from hand to mouth, with little
ambition to better themselves. Each
family cultivated a small field, and per-
haps received a pittance from the an-
nual subsidy of the United States; but,
as a rule, the payments for cessions of
land never percolated deeper than the
stratum of the lesser chiefs. The atti-
tude of the United States had under-
gone a great change. Formerly the tribes
near the frontiers had been held as ter-
rible encmies, but they had now become
objects of commiseration. The policy of
the Government had once been to
weaken these tribes, but that had given
place to the effort to civilize them.®
It is remarkable that the United States
Government was still inclined to regard
the Indian tribes in the light of sover-
cign nations. The Cherokee delegation
was received at Washington in 1824
with diplomatic courtesy, and its rep-
resentations attended to as those of a
foreign power. The Congressional Rep-
resentatives of Georgia viewed the mat-
ter from the standpoint of their State.
They accordingly remonstrated with the
President, March 10, 1824, against the
practice of showing diplomatic courtesy
to the Cherokees. They said that too
much time had been wasted, while the
Indians were further than ever from re-
moval. If a peaceable purchase of the
Cherokee land could not be made, they
demanded that the nation be peremp-
torily ordered to remove and suitably
indemnified for their pains.

8 Message of Governor Gilmer, Dec. 6, 1830,
Niles's Register, XXXIX, 339, Cf. Letter of
Supt. of Indian Affairs to Sec. of War, Mar. 1,
1828, Indian Affairs, 11, 658.
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Mr. Monroe replied in a message to

Congress on March 30 that the United .

States had dorie its best in the past to

carry out the agreement of 1802, and .

that the Government was under no obli-

.
AL e At e

gation to use other means than peace- °

able and rcasonable ones. Governor
Troup entered his protest against the
message on April 24, urging that Georgia
had the sole right to the lands, and
denying that the Indians were privi-
leged to refuse when a cession was de-
manded. The Cherokees, for their part,
held to their contention for national
rights, appealing to the clause in the
Declaration of Independence “that all
men are created equal,” and reiterating
their determination to give up not an
inch of their land.” As far as concerned
results, the Cherokecs had the best of
the argument. The effort to drive them
west was given up for a time.

The delegation returned home to lead
their tribesmen still further in the ways
of civilization. A Clicrokee alphabet was
devised by Sequoyah in 1825, a print-
ing press was set up at the capital, New
Echota, in the following year, and soon
afterward steps were taken to formu-
late a written constitution for the na-
tion. Meanwhile the Cherokee popula-
tion was increasing with considerable
rapidity. In 1818 an estimate had been
made which placed the number east
of the Mississippi at 10,000, and it
was thought that 5,000 were living on
the Western lands. A census was taken
in 1825 of the Cherokee Nation in the
East. Of native citizens there were num-
bered 13,563; of white men and women
married in the nations, 147 and 73, re-
spectively; of negro slaves, 1,277,

The Cherokee national constitution
was adopted in a convention of repre-

7 Niles’s Register, XXVI, 100, 103. Indian Af-
fairs, 111, 476, 502, 738.
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centatives on July 06, 1827. 1t axssfcrte(é
.limt the Cherokee Indiuns.mnstntn‘tet
one of the sovereign and'lndcpcmlcn
nations of the earth, having comp ete
iurisdiclion over its territory, to the 11ex-
clusion of the authority of any other
Statc, and it provided for a rcprcsenltaé
tive system of gnvemmfznt, Enode e
upon that of the United States.

Of course Georgia could not counte-
nance such a procedure. Governor Trou‘p
had just worsted President Adams In
the controversy OVer the Creck lands,
and the State was prcpured at least.to
hold its own against the Cherokees. '1113
legislature, on December 27, adopte
resolutions of no doubtful tenor. After
praising Governor Troup for l.us uh}:e
and patriotic conduct regarding the
Creck lands, the preamble showed t.hat -
since the agreement of 1802 the Indm‘ns
had been removed entirely from Ol‘uo,
Kentucky, North and South Carolina,
Tennessce, and Missouri, from nearly all
of Arkansas and Alabama, and that l_arge
cessions had been obtained in MIS'SIS-
sippi, 1llinois, Michigan, and Florida.
The resolutions followed: “That the pol-
jcv which has been pursued by the
United States toward the Cherokee In-
dians has not been in good faith toward
Georgia. . . - That all the lands, appro-

priutéd and unnpprupriatcd, which I{e

within the conventional limits of Ceorgla

belong to her absolutely; that the title
is in her; that the Indians are t(..'nunts
at her will, . . . and that Cenr_gm has
the right to cxtend her authority and

her laws over her whole territory and
to coerce obedience to them from .all
descriptions of people, be they wlu{e,
within

red, or black, who may reside

her limits.” The document cdosed with
the statement that violence would not

8 Indian Affairs, 11, 651, 652.
okce Nation, p. 241.
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be used to secure Georgia's rights until
other means should have f:\illec_l.9
When a year had passed with no [.18-
velopments in furtherance of the Po-hfﬂ
of the State, Governor Forsyth :I.d\nst,r
the passage of an act to extend the 'lu“s .
of Georgia over the Cherokee ter;:ltory;
but suggested that such la\f.r shcnul ntl)d
take effect until the President shou
have had time again to urlge the In-
dians to emigrate. The legislature ;(6-
cordingly, by an act of December 20,
1828, carried out its threat of‘the previ-
ous year, enacting that all white persons
in the Cherokee territory should be‘st}b—
ject to the Jaws of Georgia, Erovulm_g
that after June 1, 1830, all l.ndums res;
dent therein should be subject to suc
laws as might be prescriped for them
by the State, and declaring that after
that date all laws made by the Fl‘nerokce
Nation should be null and vmf].“
Before any further legislative steps
were taken, a new and unexpected de-
velopment arose which tended to hustfi*:
some carly solution of the complex prob-
lem. In July, 1829, deposits of gold were
found in the northeastern corner of the
State, and the news rapidly spread tl_-sal
the fields were as rich as those being
worked in North Carolina. As soon &
the news was known to be authefmn
there came 2 rush of adventurers mrt:
the gold lands. In the summer of 18..)_\
there were pmbab!y 3,000 men fron
various States digging gold in Chcr_oke
Georgia. The intrusion of these mine!
into the Cherokee territory was unlav
ful under the enactments of three.se:
eral governments, each claiming jur

0 Acts of Georgia General Assr:‘mbl_y, 1827
249, For text of Cherokev conslitution sce
Executive Document No. 91: 23‘rd C:!;;;xgi,a
sess., vol. 3. Cherokee Phoenix, Feb. _(' ;18
10 Athenign, Nov. 18, 18:’._8. I.);:v\._'son, L.)c?l:rr;g
tion of Georgia Laws, a8. lung, ig
the Laws of Georgia | p- 278.
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diction over the region. The United
States  laws prnhibitcd anyone from
settling or trading on Indian territory
without a special license from the proper
United States official; the State of
Georgia had extended its laws over the
Cherokee lands, applying them, after
June 1, 1830, to Indians as well as white
men; the Cherokee Nation had passed
a law that no one should settle or trade
on their lands without a permit from
their officials.!!

A conflict of authorities was imminent,
and yet at that time no one of the three
governments, nor, indeed, all of them
combined, had sufficient police service
in the section to check the great dis-
order which prevnilcd, The government
of Georgia was the first of the three to
make an efficient attempt to mcet the
emergency. Governor Gilmer wrote to
the President October 29, 1830, stating
that the Cherokee lands had been put
under the laws of Georgia, and asking
that the United States troops be with-
drawn. .

General Jackson, whose view of the
Indian controversy was radically op-
posed to that of Mr. Adams, did not
hesitate to reverse the policy of the
Government. He had already expressed
his belicf that Ceorgia had a rightful
jurisdiction over her Indian lands, and
he lost no time in complying with Mr.
Gilmer's request to withdraw his troops.
The general assembly of Georgia was
called in special session in October for
the purpose of making additional laws
for the regulation of the gold region.
By an act of December 22, 1830, a guard
of 60 men was established to prevent
intrusion and disorder at the gold mines.
By the same act it was made unlawful

‘_‘ Athenian, August 4, 1829. Georgia Journal,
September 4, 1830..C White, Historical Collec-
tions of Georgia,
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for any Cherokee council or legislative
body to meet; except for the purpose
of ceding land, while the same penalty
of four years' imprisonment was fixed
to punish any Cherokee officials who
should presume to hold a court. Not
content with this, the legislature enacted
by the same law that all white persons
resident in the Cherokee territory on
March 1, 1831, or after, without a li-
cense from the governor of Georgia or
his agent, should be guilty of a high
misdemeanor, with the penalty provided
of not less than four years’ confinement
in the penitentiary. The governor was
empowered to grant licenses to those
who should take an oath to support and
defend the constitution and laws of
Georgia, and uprightly to demean them-
selves as citizens of the State.’™
The attitude of the judge of the
Georgia superior court, who had most
of the Cherokee territory in his circuit,
had already been shown in a letter
which he, Judge A. S. Clayton, wrote
Governor Gilmer June 22, 1830, sug-
gesting a request to the President for
the withdrawal of the United States
troops. Nine citizens of Hall County
had just been brought before him by
the Federal troops for trespassing on the
Cherokee territory. He wrote: “When
I saw the honest citizens of your State
paraded through the streets of our town,
in the center of a front and rear guard
of regular troops, belonging, if not to
a foreign, at least to another govern-
ment, . . . for no other crime than that
of going upon soil of their own State,
. . . I confess to you I never so dis-
tinctly felt, as strong as my feelings
have been on that subject, the deep
12 Athenian, October 19 and 26, 1830. Niless
Register, XXXIX, 263. Acts of Georgia Gen.
Assem., 1830, p. 114. Prince, Digest of Georgia

Laws to 1837, p. 279. Georgia Journal, Jamu
1, 1831. P i By
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our condition in relation

1o the exercise of power on the part of

the General Govcrnﬂ"lﬁ:lt within the ju-
.diction of Georgia. = -
m’l‘hrec months later Judge Clayton, in
o charge to the grand it_zrylof Clarke
County, expressed his belief in th? con;
gtitutionality of the recent ext-unsmn 0
Ceorgia’s 1aws, and his intention to €n-
force it. He said that he would (h:sreél
gard any interference of the Un}alt‘(:h
States Supreme Court in cases W 1cf
might arise before him from .thc act ;
Georgia. “1 only require the aid of pub-
lic opinion and the arm of tht‘)‘ execu-
tive authority,” he concluded, and no
court on earth besides our Own shgﬂ
ever be troubled with this question.
good _reason that

1t was with :
Jetermined i

gtate officials were

of Chief Justice ohn Marsh
mown to be that of consolid
Tican nation by a broad interprels

Ame
tion O

The State governments.
The Cherokee chiefs
their  sorrow that

struggled to ;
tile legislation of Georgia
the working of the

of the State to survey
to extend its laws over them,

refused to recognize
stitution' and denicd

13 The original of this letter is
archives in the State Capitol,
(MSS).

14 Niles's Register, XXXV1IL, 101

wihle to kee the Cherokee uestions
out of the Federal courts. The thcy
all was

had learned to
President Jackson
readily conceded all that Mr. Adams had
deny to Georgia. The hos-
had paralyzecl
Cherokee constitu-
tion. The President admitted the right
the Indian lands,
and to
annul the laws of the Cherokees. 1le
the Cherokee con-
that the nation had
any rights as opposed to Georgia. With

among the
Atlanta, Ga.

HEROKEES

such cold comfort from the Executwie.
the chiefs determined 1o resort to the
judicial branch of the Federal 'Govem-
ment in a final effort to save their homes
rapacity of Georgia. - - «
fm":'nh;hf)pintgon )crlf the cou}'t [in The
Cherokee Nation v Georgial, as ren&
dered by Chief Justice Marsha}l, :granted
that the counsel for the plamtlﬁs h'a
established that the Cherokee Nation
was a State and had been treated as a
State since the settlement of the col-
onies; but the majority of the cov:;rt
decided that an Indian tribe or natllon
in the United States was not a f-.:)ret-gn
state in the sense of the Conshfuhon
could not maintain an action in the
United States. The deci-
sion concluded accordingly, ‘:If it be
true that the Cherokee Nation ha.ve
rights, this is not the tribunal in “thlih
those rights aré to be asserted. .If 1.t e
true that wrongs have been inflicted
and that still greater aré to be app’re-
hended, this is not the tribunal which
can redress the past or prevent the fu-

and
courts of the

onstitution, and_d- ture. The motion for an injunction i

e
consequent restriction of the sphere of

denied.” '
In a separate opinion Mr. lustmt
ohnson held that the name State
should not be given to 2 people so 1o\
in grade of organized society @ wer
the Indian tribes. He contended - .
that the United States allotted certa
lands to the Clerokees, intending
give them no more rights over the te
ritory than those needed by hunte
concluding that every advance of !
Indians in civilization must tendl to i
pair the right of preemption, which v
of course a right of the State of Ce'org
Mr. Justice Thompson gave 2 disse
ing opinion, in which Mr. Justice St
concurred, that the Cherokee Na
was competent ¢ in the court



the desired injunction ought to be

awarded.

It was clear that nowhere in the opin-
ion of the court was it stated that the
extension of the laws of Georgia over
the Cherokee territory was valid and
constitutional. This one case had been
thrown out of court because no stand-
ing in court could be conceded to the
plaintiffs. The decision was against the
Cherokee Nation for the time being; but
it did not necessarily follow that a sub-
sequent decision would bear out the
claims of the State of Georgia.

Messrs. Wirt and Sergeant had brought

their action against the State of Georgia
in the name of the Cherokee Nation
only because no promising opportunity
for making a personal case had arisen.
One of the complaints in the bill for
injunction was that the cases where the
Georgia laws operated in the Cherokee
territory were allowed to drag in the
-Ceorgia courts so as to prevent any one
of the Cherokee defendants from carry-
ing his case to the United States Su-
preme Court by writ of error. An at-
tempt had been made to utilize the
Tassel case, but the prompt execution
of the criminal put an early end to the
project. The first case which arose of a
character suitable for the purpose of
the attorneys was upon the conviction
of Samuel A. Worcester for illegal resi-
dence in the Cherokee territory. The
history of the case was as follows:

The act of the Georgia legislature
approved December 22, 1830, which. we
have noticed, made it unlawful for
white persons to reside in the Cherokee
territory in Georgia without having
taken an oath of allegiance to the State
and without a license from the State
authorities. This law was directed pri-
marily against the intruding gold miners;
but the message of the governor had

e~
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stated the expediency of considering all
white persons as intruders, without re-
gard to the length of their residence
or the permission of the Indians. The
law was accordingly made one of sweep-
ing application.

There were at the time resident
among the Cherokees twelve or more
Christian missionaries and assistants,
some of them maintained by the Ameri-
can Board of Commissioners for For-
cign Missions. These men were already
suspected of interfering in political mat-
ters and would probably have been
made to feel the weight of the law with-
out inviting attention to themselves, but
they did not passively await its action.
They held a meeting at New Echota
December 29, 1830, in which they
passed resolutions protesting the exten-
sion of the laws of Georgia over the
Indians and asserting that they con-
sidered the removal of the Cherokees
an event most earnestly to be depre-
cated.’

After sufficient time had elapsed for |

the intruders to have taken their de-
parture, if so disposed, the Georgia
guard for the Cherokee territory ar-
rested such white men as were found
unlawfully residing therein. Among the
number arrested were two missionaries,
Messrs. Worcester and Thompson. On
writ of habeas corpus they were taken
before the superior court of Gwinnett
County, where their writ was passed
upon by Judge Clayton, Their counscl
pleaded for their rclease upon the
ground of the unconstitutionality of
the law of Georgia. The judge granted
their release, but did so upon the
ground that they were agents of the
United Statcs, since they were expend-

15 Athenian, January 25, 1831. White, Histori-
cal Collections of Georgia, p. 139.
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intending to test their case before the

Supreme Court.'®

ing the United States fund for civilizing
the Indians. Governor Gilmer then sent
“inquirics to Washington to lca.m whether
: the missionaries were recogmzed agents
of the Government. The reply was re-
! ceived that as missionaries they were

.\ not governmental agents, but that Mr.

\Vorcester was United States Postmaster
at New Echota. President Jackson, upon
request from Georgia, removed Mr.
_Worcester from that office in order to
render him amenable to the laws of the
gtate. The Cherokee Phoenix, the news-
paper and organ of the nation, expresscd
outraged feelings on the part of the
indians at the combination of the State
and Federal executives against them.

The governor wrote Mr. Worcester,
May 16, advising his removal from the
State to avoid arrest. May 28, Col.
J. W. A Sandford, commander of the
Georgia Guard, wrote each of the mis-
sionaries that at the end of ten days he
would arrest them if found upon Chero-
kee territory in Georgia. Notwithstand-
ing their address to the governor in
justification of their conduct, they were
arrested by the guard, the Rev. Samuel
A. Worcester, the Rev. Elizur Butler,
and the Rev. James Trott, missionaries,
and eight other white men, for illegal
residence in the territory. Their trial
came on in the September term of the
Gwinnett County superior court. They
were found guilty, and on Scptember
15 were each sentenced to four years’
confinement at hard labor in the State
penitentiary. But a pardon and freedom
were offered to each by the governor
on condition of taking the oath of alle-
giance or promising to leave the Chero-
kee territory. Nine of the prisoncrs

availed themselves of the executive

clemency, but Worcester and Butler
-hose rather to go to the Pcnitcntim‘y,

On the occasion of their second arrest
the missionaries had been taken int.o
custody by a scction of the Ce?rgua
Guard, commanded by a suborda_nate
officer, Colonel Nelson. During the jour-
ney from the scene of the arrest to the
place of temporary confinement the
treatment of the prisoners was need-
lessly rough, extending in the cases qf
Messrs. Worcester and McLeod to posi-
tive harshness and violence. These two
clergymen complained to the head of
their missionary board of having I?t?en
put in shackles, and of other indignities.
The State government condemned the
severity of the guard, and Prdered an
inquiry made into Nelson’s conduct.
That officer explained that his course of
action had been rendered necessary by
the unruly character of his prisoners.
The controversy was practically closed
by the retort of the Rev. Mr. McLeod
that Colonel Nelson’s statements were
false and his conduct villainous.!’

The cases of Worcester and Butler,
who refused the govcrnnr's conditions
for pardon, were appealed to the U.nited
States Supreme Court, from which a
writ of error was issued on October 27,
1831.

Wilson Lumpkin, who had become
governor of Georgia, submitted to t}le
legislature on November 25, 1831, copies
of the citations of the United States
Supreme Court to the State of Gef)rgia
to appear and show cause why the ]u.dg-
ments which had been made against
Worcester and Butler should not be set
aside. With the documents went a mes-

16 White, Historical Collections of Georgia, p-
140. Niles's Register, XL, 296. Georgia Juurnal,
Sept. 29, 1831.

11 Georgiu Journal, Oct. L
1831.

*0q], and Dec. 5,



sage: In exercising the duties of that
department of the government which
devolves upon me, 1 will disregard all
unconstitutional requisitions, of what-
ever character or origin they may be,
and, to the best of my abilities, will
protect and defend the rights of the
State, and use the means afforded me
to maintain its laws and constitution.”

The legislature on December 26
adopted resolutions upholding the con-
stitutionality and the soundness of pol-
icy in the recent enactments of the
State, declaring that it had become a
question of abandoning the attempt to
remove the Indians or of excluding from
residence among the nation of white
persons whose efforts were known to
be in opposition to the policy of the
State. Regarding the citation received,
the legislature resolved, “That the State
of Georgia will not compromit her dig-
nity as a sovereign State, or so far yield
her rights as a member of the Con-
federacy as to appear in, answer to, or
in any way become a party to any pro-
ceedings before the Supreme Court hav-
ing for their object a revisal or inter-
ference with the decisions of the State
courts in criminal matters.”!®

The hearing on the writ of error in
Worcester’s case came up before the
Supreme Court during the course of the
year 1832, . The conclusion was
rcached that “the Cherokee Nation,
then, is a_distinct community, 0CCUDRY-
ing its own_territory, with boundgries
accurately described, in which the Jaws
ol Georgia can have no force. . . . The
act of the State of Georgia, under which
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superior court ought to be reversed and idnptcd

annulled.” The case of Butler v, Georgia,

similar jn all respects to th; s

ter, was in effect decided in_the same i

manner by the opiniog rendered in
Worcester's case. :

The judgment for which the Chero-
kees had so long been hoping was thus

finally rendered; but they rejoiced too

soon if they thought that by virtue of
it their troubles were at an end. Gov-
ernor Lumpkin declared to the legisla-
ture, November 6, 1832, that the de-
cision of the court was an attempt to
“prostrate the sovereignty of this State
in the exercise of its constitutional crim-
inal jurisdiction,” an attempt at usurpa-
tion which the State executive would
meet with the spirit of determined re-
sistance. He congratulated himself that
the people of Georgia were unanimous
in “sustaining the sovereignty of their
State.™?

The unchanged attitude of Ceorgia
boded ill for the hopes of the Chero-
kees. But the position of the Federal
Executive rendered the situation desper-
ate in the last degree for those Indians
who were still determined not to give

up their homes. President Jackson simply
refused to enforce the judy ;

Supreme Court. ITe intimated that now
that John Marshall had rendered his
dccision, he might enforce it. Of course

the chicf justice had no authority be-
yond stating what he thought right in

the case. Worcester and Butler i
at hard labor in the Georgia_peniten-

Hary, and the Cherokee chiefs be
at_length to realize that no reconrse

the plaintit was prosecuted, is_conse-

uent] id 1 a nul-
_|_i_l_x. It is the opinion of the court that
the judgment of the Georgia county

18 Niles's Register, XLI, 318. Acts of Georgia
Ceneral Assembly, 1831, pp. 259, 268.

was left them against the tyranny of
the State.

As far as the two missionaries were
concerned, they felt that their martyr-
dom had been sufficiently long, and

19 Niles's Register, XLIII, 206.

the course of conciliating .the
rder to secure their liberatioa.
ed the attorney-general of
Georgia on January 8, 1833, that th;z
Juad instructed their counsel‘ to pros
‘ente their case no further in th;& u-
preme Court. Appreciating the cmr;{g.e
in their attitude, Governor Lumg in
pardoned both of them January ]ff 03
‘Ihe same conditions that he had o ere1
them some months befort;(,) and orderec
\ir release from prison. .

th(.\l;ost of the people of Georgia ap-
proved of the pardoning of Worcester
. and Butler under the circumstances, but

State in 0
They inform

" that action of the governor found many

!critics among the u]tra_montanists. tA
meeting of citizens of Taliaferro Cou;l] )t'
which lay in the center of the. ;)3
head section, resolved, on {\prxl 3,
1833, with only one dissent.lng' vo;c.
“That the cxecutive of Georgla, in tl'e
" case of the missionaries, did, by his

conduct, sacrifice the dignity of the
, apable of

Resolved,
o wecll

State and prove himself inc
sustaining her hono'r. .
further, that therc is no one §
(lll ) t.
of the State as our pat:no ic
citizen, George M. Troup.

The attacks upon Mr. L}lmpkm glt'ev:;
so strong that in view of his prospectiv
for a second term as gov-
aw fit to publish the
various documents and considerations
which had led to the release of the two

candidacy
ernor his friends s

missionaries.?!
In the course of the y

ported by the Supreme Coutt. . .

citation of the Suprem
of Georgia to appcar 2
anuary 17, 1433.

20 Southern Recorde'r, Ja ; 18
21 Niles's Register, XL1V, 202 and 359.

ali qir the tarnished honor
alified to repa Ry

ear 1834 a final

tilt occurred between the State of

i ation, su
Georgia and the Cherokee Na A

e Court, dated

mmoned the State
October 28, 1834, su nd show cause

why the error shown in the writ _nf crrn{;
in the case of Jares Graves, tried an
convicted of murder, should not be cor-
rected. On November 7 Mr. Lumgl;m
sent a copy of the citation .to the legt;f' :l‘i
ture, stating that it constltute.d ah 1);_
attempt to control the S.tntle m'l ?dei -
ercise of its ordinary criminal jurisdic-
tion. “Such attempts, if perscverfad in,
he said, “will eventuate in the dtsmem;
berment and overthrow of our great
confederacy. . .. 1 shall . . . to the utlmo}?
of my power, protec’f and (lefeln‘(l ht"z
rights of the State. .Tlu.a legls'; =+
adopted resolutions whu.:h it consi er i
appropriate to the occasion, 'referrmg' o
the “residuary mass of sovereignty w 1}01
is inherent in each State . . . mdt .e
confederacy.”?? Graves was execute 1r;
due time, according to the sentence 0
ja court.
th?l“}ieocrf;c of Graves was superﬂuo;:s
so far as it concerned the status of :i e
Cherokee Nation. The fiasco of th(?l e(i
cision in Worcester’s case esta.b’hs 121-
the permanent triumph of Georgias p "
icv, and rendered it only a questu:ir} of
a very few years when tl'm In ‘ia
would be driven ffr(l)m Stthttelr territory
:thin the limits of the State.
W]:]smfatr as regards the Federal' Execuc-l
tive, the government of Georfgia slt:;:?
upon the vantage gmn.nd, futcr l;-er,
which it had won by its victory oved
Mr. Adams. General Jackson apgr? e
of the contention of the Sta\.te, an drhis
the time of his inauguration us]e nis
influence for the removal of t81e1829
dians. In a message of Decemberk . m:
he stated, in reply to th(? Chero Gee Ir) >
test against the extension of e(t)gb
laws over them, that the .attomp den);
the Indians to establish an indepen

P-

v Niles's Register L Georgia Senate
22 Niles' f:‘. , X Vll, 190. gl :
J"‘H:‘fﬂl 18"5(11 P- 139. Acts of Georgm Gener al
¢ ' [

Assombly, 1834, p. 337.



sovernment in Georgia and Alabama
would not be countenanced by the Presi-
dent. During 1839 and 1830 his agents
Were urging the Cherokee chiefs to
make a cession and at the same time
persuading individya] tribesmen to move
West. In the latter year he threw open
the lands vacated by the piecemeal re.
moval for disposition by Georgia, but
ordered a stop to the removal of the
Cherokees in small partics with the pur-
pose of hnflding Up a strong cession
Party within the tribe egst of the Mis-
sissippi,*3

The State government was not un.
mindful of jts advantageous position. In
1831 the legislature directed the gov-
ernor to have ajl the unceded territory
in the State surveyed, and to distribyte
the land among the citizens of the State
by the land-lottery System. An act of
December, 1834, authorized the immed;i-
ate occupation of the Jands thus allotted,
‘hough it gave the Indians two years
1 which to remove from their individ-
tal holdings.21

President Jackson persisted in his at.
°Mpts to persuade the Cherokees to
°move in a body. Early in 1834 i was
iscovered that a treaty party was de.
eloping in the nation, This party sent

delegation to Washington, which
fed a preliminary treaty looking to
cession, but John Ross, the principal
rief of the nation, protested, May 29,
34, with such a show of support by
¢ great bulk of the nation that the
aty failed of ratification,.2s

The division among the Cherokee
wders had at length opened 2 way for

Athenian, December 22, 1829, Message of
vernor Gilmer, Niles's Register, XXXIX, 339,
vee, The Cherokee Nation, p. 261.

\cts of G, Cen, Assem., 1831, p- 141. Acts
Ga. Gen, Assem., 1834, p. 105. Prince, Di.
t of Ceorgia Laws to 1837, p. 262,

Royce, The Cherokee Nation, p, 275,

THE REMOVAL OF g CHEROKEE NATIgp0 Cherokee Nation was irreconcilable to

the final sucbess of Georgia's efforts. 1,
F ebruary, 1835, two rival Cherokee dele.
gations appeared ¢ Washington, with . s
the head of theg orthodmf‘g FiliEdistatesaespectallylamong, tielap
Party and John Ridge a5 the leader of! . -
favor {;)f emigration. Johp e leeply S“"Cd. WI;h S}]yrﬁpat}f]yci(:grgz
Ridge, Elias B(mdinot,?"' ndians. Within the halls o Tror-
and other chiefs had finally come to seeb} Welnter, Clay, and Calhoun were vigor
the futility of Opposition to the jp. 4 .
were ready to lead thejr! ¢ Fehota T csident ¥aa, Baren
People westward. The Ridge party
_signed a treaty of cession on Mareh 14,
of lheé-
whole Cherokee Nation hefore becom.-

Jobn Ross at

the faction in
Ridge, Major

evitable, and

which required the approval

ing effective; but in
June,
treaty rejected,26

The maneuvering of the two Factions
in the fo”nwing
feeling among  the Cherokees and
strengthencd the position of Georgia.
In December, 1835, a council was called

by United States commissioners to meet *

at New Echota. The mecting was g
small one, because of the opposition of
the Ross party; but on December 29 4
treaty was signed with the chiefs at-
tending which provided for the cession
of all the remaining  Cherokee Jands
east of the Mississippi River for $3,000,-
000 and lands in the West. The Ross
party protested against the treaty, but
were not able to prevent its ratification
at "AVnshingtcon.27

The news of the definitive ratifica-
tion served only to increase the dis-
content among the Indians. A conf-
dential agent of the Secretary of War
reported, September 25, 1837, that upon
investigation he found that the whole

20 White, Historical Collections of Ceorgia, P
143. Royce, The Cherokee Nation, p, 279,
Southern Banner, Apr. 18 and June 18, 1835.
2T Acts of Ga. Gen, Assem,, 1835, p- 342, Niles's
Register, XLIX, 343,

@ council of the £
Cherokees, held at Running Waters in £

Ross succeeded jp h;wing thc!

months engendered 1. !

13
11k F THE CHENOKEES
ﬂ o e re Georgia, replied, on May 28, that he
could give the plan no sanctiox} what-
ever. Ile feared that the suggestion was
the beginning of another attack upon the
sovereignty of the State, and declared
his determination to take charge of the
removal in person if the Federal Govern-
ment should fail in its duty.?
There was, however, to be no further
contest. General Scott had already: ar-
rived in the Cherokee country to du:ect
the removal. He issued a proclamation,
May 10, 1838, that cvery Chcrokcg man,
wor’nan, and child must be on their way
west within a month. On May 18 John
Ross made a last ineffectual offer to .ar-
range a substitute treaty. The emigration
was at once pushed forward, and on
December 4 the last party of the Chero-
kees took up their westward march.

1 he treaty and determined that it should

¥l ot bind them.*8

ublic  sentiment the

throughout

ponents of the Administration, became

ons in their condemnation of the New

‘;': was so influenced b.y' this torrent of
" remonstrance and eriticism as to suggest
ta the governors of Georgia, Alabama,
l'.-nmthcc. and North Carolina, on May
23, 1538, that an extension of not more
th.‘m two vears be allowed in which tl}e
Cherokees might move away. Mr. Gil-
¥ mwer.who had again become governor of
i Bevee The 2 Nation, p. 286.

; ' :;. 'l‘.r‘.'u.n,if:‘l'}u'(:.'!rr!;::('::s'v“aflew, pI, 625. Royce,
Phe Cherokee Nation, p. 290,

¢
L:

30 Gilmer, Georgians, pp. 240 and 538.
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