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Right to Manage »

Exercising the right-to-manage can be a relatively inexpensive
and quick, no-fault solution for resolving existing management
issues/disputes within a building. This pull out and keep guide
to right-to-manage introduces the key concepts and is written
by independent industry practitioners.
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EASEHOLD PROPERTY LA

Enfranchisement | Lease Extension | Right to Manage | Leases & Tenancies

= . = Contact Elaine Dobson, Partner

T +44 (0)20 7783 3648 E elainedobson@bdb-law.co.uk
BIRCHAM DYSON BELL Bircham Dyson Bell LLP 50 Broadway London SW1H OBL www.bdb-law.co.uk
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RIGHT TO MANAGE

WHAT YOU NEED
T0 KNOW ABOUT

RIGHT TO MANAGE <

OMPANIES?

Selchouk Sami explains in outline

THIS PIECE 2ims to shed
some light on the leaseholder’s
statutory right which enables
them to take charge of the
management of their building
by removing existing managing
agents.

The formal Right to Manage
(RTM) procedure provides
leaseholders with the power to
collectively decide who they
would like to manage their
block. This can be exercised
even if the existing managing

agent is technically “not at fault”.

So long as the right procedure
is adopted the landlord has little
say in objecting to the request.
There are only two grounds
on which a Claim Notice can
be disputed. These are that
the building does not qualify,
or there are insufficient
participating leaseholders. In
most cases the RTM company
will become responsible to
all leaseholders for: Services,
Repairs, Maintenance,
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Insurance, Management of the
whole or part of the building.

WHAT ANRTM
COMPANY CANDO

So long as thirty days prior
notice has been given by the
RTM company to the landlord,
it can grant approval to any
qualifying leaseholder’s request
for the following: Assignments,
Underletting, Charging, Parting
with possession, the making

of structural alterations,
improvements, alterations

of use. In all other cases the
RTM company cannot grant
approvals without having given
the landlord fourteen days
notice. The landlord cannot
unreasonably withhold such
consent.

OBLIGATIONS UNDER

THE LEASE

The RTM company has the legal
right to take action to enforce
any obligation entered in to by

5
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(RTM) procedure provides lease-
holders with the powerto collec-
tively decide who they would like
tomanage theirblock ,,

any leaseholder of the building
under a lease. This can include
where a leaseholder is in breach
by causing another leaseholder a
nuisance.

MEMBERSHIP OF THE
RTMCOMPANY

There must be at least 50% of the
number of flats in the block to
qualify.

THERTM PROCESS

It may be prudent to get your
landlord to comply with their
obligations under the lease for
example repairs to the structure
of the building before taking
over with an RTM company.
Equally it may be more
appropriate to purchase the
freehold of the building even
though this option is likely to be
significantly more expensive.

WHY YOU SHOULD
CONSIDER PURCHASING
THEFREEHOLD
INSTEAD?

* Allows the leaseholders who
join in the freehold purchase
to collectively agree on the
management of the block and
also take on the obligations on
the part of the landlord set out
in the lease.

Those that participate in the
purchase can extend their
leases to 999 years and reduce
the rent to a peppercorn.

Receive future rental
payments from those
leaseholders that choose not
to participate in the purchase
of the freehold and also the
premium a non participating
leaseholder may pay, if they
decide to extend their lease.

Selchouk Samiis a Solicitor
at Stennett & Stennett

www.newsontheblock.com
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Why put your trust in Trust?

Winner

London Property
Management
Company of the Year
2011-12

m PROPERTY

MANAGEMENT
www.newsontheblock.com

AWARDS 2011-12
[ WINNER]

Contact'Trust

Telephone: 0845 260 1515
Fax: 0845 260 1514
DX: 57150 Edgware
Email: info@trustplc.com
Web: www.trustplc.com

v

Industry acknowleged leader in customer service - proud
winner of the News on the Block London property
management company 2011/12

Access instant reports online showing you the status of
all your pending maintenance requests through your own
dedicated block website

Instantly contact all residents via email and text messaging?

Access expenditure analysis reports, income reports, budget
comparison reports whenever it suits you?

A Managing Agent that really look after your money

A secure, dedicated website for your property

That’s why you should put your trust in Trust
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RIGHT TO MANAGE

THE PROBLEMS

WITH RIGHT

TOMANAGE

Roger Hardwick discusses some
uncertain legal issues

ONE PARTICULARRIGHT
TOMANAGE PROBLEM

is that the Commonhold &
Leasehold Reform Act 2002 fails
to make satisfactory provision for
developments comprising more
than one block; managed under
one service charge scheme.

Section 72(1) provides that
the right to manage applies to
premises “which are a self-
contained building or part of
a building, with or without
appurtenant property”.

The first question is whether
“building” can be interpreted
to mean “buildings”. Section 6
of the Interpretations Act 1978,
provides that “unless the contrary
intention appears ... words in the
singular include the plural”.

It is arguable the contrary
intention appears. Under the
qualifying requirements for
collective enfranchisement
(which are materially identical),
it is accepted the right can only
be exercised in relation to single
buildings (the County Court
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decision Garden Court NW8
Property Court Ltd. v Becker
Properties is considered correct).
By contrast, the appointment of
a manager, can include multiple
buildings. It has also been decided
the phrase “building” can mean
more than one building where
there was an acquisition pursuant
to the tenants’ right of first refusal
(the Court of Appeal decision:
Long Acre Securities v Karet has
been criticised by some).
Secondly, and equally
perplexing, is the question of
whether a single R-TM company
can serve more than one claim
notice, in relation to multiple
blocks. The argument against
is that a RTM company is only
avalid in relation to premises if
“its memorandum of association
states its object...is the acquisition
and exercise of the right to
manage the premises”, while
“premises” can only mean one
building or part of a building.
This argument is considered
to be correct by several leading

authorities,but
the LVT disagreed
in Dawlin RTM
Ltd. v Oakhill Park Estates and,
more recently, in Kingsmere
RTM Company v Anstone
Properties (although the claim
was dismissed because the

claim notices were not served
simultaneously and so the RTM
company had acted ultra vires).

In Belmont Hall Court and
Elm Court RTM Company v The
Halliard Property Company, by
contrast, the LVT decided that
a RTM company can only be
for a single set of premises, but,
depending on the facts, these may
comprise more than one building
(it did not, in that case).

Finally, the Court of Appeal
will soon consider the meaning
of “appurtenant property” in
Gala Unity v Ariadne Road R-TM
Company. Previously, the Upper
Tribunal ruled “appurtenant
property” should include property
over which tenants have rights (eg
access roads and gardens). The

"B (the) Act

2002 failsto
make satisfac-
tory provision
fordevelopments
comprising
morethan
oneblock ,,

appellant will argue the phrase
should be more restrictive, to mean
only property included within the
demise of individual leases.

Until these issues are resolved,
leaseholders face a quagmire
of uncertainty, along with the
possibility of an expensive LVT
hearing to determine whether
they qualify. This cannot have
been the legislative intent and
hopefully some judicial guidance
will follow.

RogerHardwickisHead of
Enfranchisement at Brethertons Solicitors

www.newsontheblock.com
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\iital Reatding ahout
Right to Manage Cases

Decisions from the LVT and Higher
Courts Affecting the Residential

Leasehold Sector WWW.MI]“"E““.E““]

We don't just manage, we love, care and
tend to your home as you would yourself.

urbanbubble is Manchester's leading Residential Block and
Estate Management Agent and we're growing across the North
of England, operating from Liverpool, Leeds and Manchester.

If you're an RMC/RTM

Director, Leaseholder or o
I__andlord and would t: 0161 236 3336

like to hear how we
could help you,

w: Yvww.urbanbubble.co.uk urban:bubble
please contact us on... m: info@urbanbubble.co.uk PROPERTY MANAGEMENT
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RIGHT TO MANAGE

GATHERING SUPPORT FOR RTI

Nicolas Shulman explains how to get your fellow flat owners on board

In order for the Right to Manage
Company (RTM Co) to be
effective in its purpose, at least
50% of the qualifying leaseholders
in the building must become
members. This will require

a concerted and determined

effort on behalf of one or more

qualifying tenants in order to
create a groundswell of support for
the RTM Co. By law; all qualifying
flat-owners must be invited to
become members of the R-TM Co

(see Section 78 of CLARA 2002).

There is a prescribed form of

notice inviting participation which

must be served on all qualifying
flat-owners containing:

* astatement that the RTM Co
intends to acquire the right-to-
manage;

* the names of the members of
the RTM Coj;

* the purpose of the RTM Co;

* aninvitation to qualifying flat-
owners to become members
of the RTM Co, and the
implications of joining;

* the names of the directors and
company secretary of the

RTM Co;

* the names of the landlord and
any other person who is party
to the lease other than the
lessees;

® the registered number of the
RTM Co;

* the address of the registered
office of the RTM Co;

® a copy of the Memorandum
and Articles of Association or
a statement explaining where

these documents can be located.

The purpose of the RTM Co
will be to acquire the ability to
determine the management
functions of the building from
the landlord (except for any
flats owned by the landlord or
any commercial space). Asa
consequence, the R-TM Co can
then decide:

* to keep the current managing

agent;

* to replace the current
managing agent with another
professional managing agent;

* to self-manage the building
(in which case, management
experience of the members

of the company should be

explained);

In addition, although it is not
compulsory, it is useful to provide
adraft plan/budget to show
prospective members how the
RTM Co intends to manage the
building after the right has been
exercised.

Because each member of
the company will be liable for
the landlord’s costs from the
time the initial notice is served
until the right is exercised, it is
important that participation in the
company is carefully considered
and, where appropriate, the
flat-owner receives independent
legal advice (see Section 88—89
of the 2002 Act). Once a flat-
owner has decided to become a
member, they should respond to
the notice inviting participation,
whereupon they will be inscribed
in the company’s records and be
issued with appropriate corporate
certification.

Unless the notice inviting
participation is carefully drafted
to include the above information

and served properly, it may be
considered to be invalid. Therefore,
itis prudent for the company itself
to obtain its own legal advice at the
earliest opportunity, since this will
avoid any later potential challenge
by the landlord.

BEING A
LEASEHOLDER

The essential guide

toowningaflat -3

BY NICOLAS SHULMAN

'WITHA FOREWORD BY PETER HALER MBE
FORMER CHIEF EXECUTIVE OF LEASE

Thisis an edited extract from the book,
Being a Leaseholder - the essential
guide toowning a flat by Nicolas
Shulman. The bookiis available on
Amazonin print or Kindle edition or
directly fromNews On The Block -
email support@newsontheblock.com
topurchase your copy.

LOOKING FOR A GREAT PROPERTY RECRUITMENT SPECIALIST?

Look no further.
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Claibon

Recruitment

Tel (020) 7233 8500
enquiries@claibon.co.uk
www.claibon.co.uk

www.newsontheblock.com



TANFIELD

www.tanfieldchambers.co.uk

THE PROPERTY GROUP

The Property Group “headed by Philip Rainey QC” contains many
individuals ranked in Chambers UK and Legal 500 and includes the
authors of “Leasehold Enfranchisement Explained” and “Service Charges
and Management: Law and Practice (2nd Edition)”.

Chambers UK 2012 gives the Property Group at Tanfield the
following plaudits:

Great service and good rapport with both solicitors
and clients.

Top litigators are using the set, and it's on the mabp.
Legal 500 2012 describes Tanfield Chambers as:

having a particularly strong residential practice with
expertise in enfranchisement & service charge disputes.

Tanfield welcomes Direct Access instructions.

LEGAL PROBLEMS, BUSINESS SOLUTIONS

Tanfield Chambers, 2-5 Warwick Court, London, WC1R 5D]J.
T: +44 (0)20 7421 5300 F: +44 (0)20 7421 5333
ww.tanfieldchambers.co.uk

RANKED IN
CHAMBERS

UK
BAR
2012

Leading Set

LEGAL
300

UNITED EINGDOM

LEADING SET

2012

For further information or to
instruct a barrister, contact:
Joanne Meah, Property Clerk or
Kevin Moore, Senior Clerk

T: +44 (0) 20 7421 5300 or E:
clerks@tanfieldchambers.co.uk
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THERTM GLAIM HAS LANDED:

WHAT I

WHEN ALANDLORDIS

NOTIFIED of an intention to

exercise the right to manage

(RTM) certain factors need to be

considered, namely:

* whether the right should be
admitted at all;

® existing contracts;

* contractor notices;

* duty to provide information;
and

* transfer of funds

CONDITIONSFOR

OBJECTING: 1.andlords should be

aware they cannot resist the RTM

ifall relevant conditions are met.

Landlords may challenge the claim

notice and issue a counternotice if

there s evidence that:

* There are not enough
“qualifying tenants”

* There is already an RTM
company in existence

* The RTM does not represent at
least 50% of qualifying tenants
The requirements for a

counter-notice are contained

in Section 84-and the 2003

EXT

Regulations with a prescribed
form annexed at Schedule 3 to the
2003 Regulations.

The scope for dispute is limited
and hopefully landlords react in
a professional manner. If there is
no basis for challenging eligibility,
obstruction is only likely to delay
matters by a few months and
incur irrecoverable costs.

OTHER CONSIDERATIONS:
Existing Contracts: It is the
landlord’s obligation to ensure all
parties are aware of the relevant
contracts through service of “the
contractor notice”.

When RTM is exercised, the
landlord is likely to have a number
of contracts in place relating to
the block. Under the 2002 Act all
responsibility for management
under the terms of the leases
transfer to the RTM Company.
The landlord will therefore no
longer be in a position to fulfil
any contractual duties and the
RTM will need to decide whether
to renew the contracts or look

elsewhere for the provision of
those services.

Contractor Notice: The
contractor notice must be served
by the landlord on all contractors
appointed by the landlord and
must include the following
information:
¢ Identity of the relevant contract
¢ Statement that the RTM is to be

acquired by an RTM company;
¢ The name and address of the
RTM Company
* The Acquisition Date
* Statement advising a contractor
who wishes to continue to
provide services to the building
to contact the RTM company
Where any of the services are
sub-contracted the contractor
who receives the contractor
notice must send a copy of the
notice to the sub-contractor.
Duty to Provide Information:
The RTM Company will not
be able to manage the building
without detailed information
and the company can request
whatever it “reasonably requires

Yashmin Mistry gives some advice to
a [andlords on responding to a claim notice

in connection with the exercise
of the R-TM” by issuing the
landlord with a duty to provide
information notice. The landlord
must supply the information
requested within 28 days.

Duty to transfer funds: Where
alandlord has collected service
charges in advance but not yet
spent them, he is under a statutory
obligation to hand the money to
the RTM without notice on or as
soon after the Acquisition date as
reasonably practicable.

CONCLUSION:

Regardless of potential technical
objections, Landlords should
consider whether to object and
the extent to incur costs which
may be irrecoverable. It may be
more pragmatic to accept the
claim. After all, a landlord will
surely be concerned only with
maintaining proper management
of his freehold interest?

Yashmin Mistry is Partner at Jaffe
Porter Crossick LLP

Your local residential managing agent

Specialists in long leasehold and freehold management

¢ DILLONS

W
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Collection of Ground Rent & Service Charges
Weekly Management Inspections
Competitive Management Fees

Experienced team of property managers

For our full comprehensive management details please contact us

t:020 7561 5230 f: 020 7561 5.

e:info@dillonsproperty.co.uk

www.newsontheblock.com



With our wealth of knowledge you can be assured
you will receive the highest level of service and
professional advice when it comes to anything
electrical.

Our experienced team at Parkway are trained to
exacting standards and excel in their profession.
We provide all the practical advice and

support you need plus a unique ability to anticipate
the many problems associated with multi-use
buildings before they actually occur ensuring that
your electrical issues are kept to a minimum.

We ensure our Clients get:

S ett I n t h e Prompt and efficient service
/ Reactive call-out

Pro-active advice

E I e Cti I G | ; l [ Unique key-holding service

Call Jamie Willsdon, Managing Director to arrange a
meeting to discuss your property portfolio.

parkway

electrical services limited

54 Larkshall Road, Chingford E4 6PD
t: 020 8529 9432

e: info@parkwayelectrical.com
www.parkwayelectrical.com

ELECTRICAL - TESTING & CERTIFICATION
EMERGENCY LIGHTING - FIRE & ACCESS CONTROL

REACTIVE CALL-OUT (2hr RESPONSE)
- Sl LIGHTING CONTROL - ENERGY ASSESMENT
e, el mmmmmm AN ENERGY SAVING SOLUTIONS

Q Offices in: Abu Dhabi, Auckland, Berlin, Dusseldorf, Frankfurt, Hamburg,
London, Manchester, Melbourne, Moscow, Munich, Singapore.

CO bEl' t www.cobaltrecruitment.com

recruitment

APPRCVED CONTRASTOR

ulus- r‘l V ﬁ‘/\:@.\_-

'nﬁtnaﬂ Ire

Our Residential Property Management team recruits nationwide across all levels from recently qualified through to board level on an
interim and permanent basis. Consultants at Cobalt have an in-depth knowledge of their sector and are regularly in touch with top
tier, IRPM qualified residential property professionals to help them make their next important career move. We work with a range of
organisations including Property Consultancies, Managing Agents, Private Practices and Landed Estates through to Developers, Estate
Agents and Investors offering you a wide choice of career moves. Please see a selection of roles available below.

Senior Residential Block Manager Regional Residential Property Manager

East London | £35,000-£45,000 Central London | £45,000

A Senior Property Manager is required for a reputable firm Bring your expertise to one of the UK's leading management

of managing agents that is able to provide a comprehensive companies. Your responsibility will be to lead a team to deliver a
training programme and a good platform for a progressive and top tier property management service. You will be IRPM qualified
stimulating career. It is essential that you have previous experience  with significant experience within residential block management and
within the private residential property market, specifically within prior experience of people management, as you will manage a team
block management. You must also be able to demonstrate of 12, including 4 Property Managers. You must also be proficient in

understanding of relevant legislation and have solid experience of the provision of advice relating to relevant legislation including
all duties and responsibilities within residential block management.  Health & Safety.

Ref: LB129801 Ref: LB1247100

To apply for any of these roles or for a confidential discussion about your career plans or recruitment requirements,

please contact Leah Buller at lbuller@cobaltrecruitment.com or call 0207 478 2500.

www.newsontheblock.com ssueez 27
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The Commonhold and
Leasehold Reform Act

»

decade makes

Nicholas Kissen provides a brief reminder of ==
some of the changes introduced by this Act. ==

ON1STMAY 2002 the
Commonhold and Leasehold
Reform Act 2002 received Royal
Assent and with a few exceptions
most of its provisions have since
come into force.

Flat owners made particular
gains. The abolition of the
residence requirement
undoubtedly enabled more people
to extend their leases or buy the
freehold of the building in which
their flat is located.

Right to Manage was
introduced for the first time in the
2002 Act giving leaseholders of
flats the chance to take over the
running of the building without
having to prove there is anything
wrong with the way it is being
managed.

It is not a cure-all. It may not
be suitable for every building or

in some cases the right solution
to management problems.
Disputes can still arise over the
commissioning of major works
nor can it be a guarantor of good
behaviour by flat-owners. But it is
a useful weapon in the armoury
of those wishing to improve the
management of their building.

Section 21B ensured that
with each demand for service
charges a leaseholder would
receive a summary of rights
and obligations. The right to
withhold payment is a powerful
sanction against a manager who
has not supplied the summary
in the required form and with
the prescribed content. A way of
bringing home to leaseholders
what legal rights they have in
respect of service charges.

One of those rights lies in an

enhanced consultation process to
be followed before major works
are embarked upon or long term
agreements entered into for the
supply of services or carrying out
of works. Also, with it an ability to
apply to the Leasehold Valuation
Tribunal rather than the county
court for an order to dispense
with some or all of the procedure.
The remit of the LVT was
enhanced to take in all manner of
service charge disputes. Not just
how much should be paid but does
the lease provide for payment.
Charges for sub-letting and
alterations as well as interest
on arrears are classified as
administration charges. As
such they must be a reasonable
amount, an issue which can be
decided by the LVT. And with
each demand for administration

“ Itisnota
cure-all. tmay

not besuitable
forevery

building J9

charges a summary of rights
and obligations should be given
otherwise payment is suspended.
But as one can see from the title
there are two aspects to the 2002
Act and Commonhold came into
force in September 2004. Eight
years have passed and there has
been little take-up so far.
Who knows what the next ten
years will bring?

Nicholas Kissen is a Senior
Legal Advisor with The Leasehold
Advisory Service

(Q rics

enquiries@cardoemartin.co.uk
www.cardoemartin.co.uk

020 7563 8900

2nd Floor, 146 New

Cavendish Street, London W1W 6YQ

building... property... value...
experts in block management building surveying services

Fire insurance valuations
Licences to alter
Party walls

e

chartered building surveyors

Major works
Defects diagnosis
Planned maintenance reports
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Brethertons

Problems with your Lease ===+

and/or Landlord?

We can help you regain control.

Our landlord and tenant team provides advice and support
to leaseholders, property managers, Residents’ Associations,
landlords and managerment companies,

We offer expert, jargon-free legal advice in relation to flats
and residential leases, Leasehold Valuation Tribunals (LVT)
and Lands Tribunal (LT) proceedings and County Court
Applications.

Contact our Enfranchisement team today for helpful and
informed advice on:

+ Collective Enfranchisement

= Lease Extensions

« Lease Variations

- Right to Manage issues

= 5146 & Forfeiture Proceedings

= Unruly Lessees & the Enforcement of Lease Covenants

= Representation before LVTs and the LT

- Licensing Procedures — Assignments, Sub-Letting and
Alterations Works

= Lease Reviews

Fast, Friendly and Efficient Legal
Solutions

Existing clients tell us:
"It is so nice to deal with someone who clearly
knows their area of law, gets on with the work

and who is easy to get on with."

"Very efficient, good reporting and updating
on progress.”

"Superb - excellent communication, advice is
always very clear."

www.brethertons.co.uk

For further information and to talk through the
avenues open to you, please contact:

Roger Hardwick
Head of Enfranchisement

Brethertons LLP
Strathmore House
Waterperry Court
Middleton Road
Banbury
Oxfordshire

0X16 4QD

Tel: +44 (0)1295 661453
Email: rogerhardwick@brethertons.co.uk
Website: www.brethertons.co.uk



Block Managements

www.morelandestate.co.uk

We ensure landlords/management companies comply with the terms of the lease.
We can arrange insurance for schemes we manage at competitive rates.

Credit schemes available to lessees for payment of service charges.

Clients and lessees can view accounts and pay bills on-line!

Moreland
Estate

T 02070434260 F 02070434261
E mail@morelandestate.co.uk
P Premier House, 112 Station Road, Edgware, Middlesex HA8 7B)J
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Tel 0845 618 7746
Fax 0845 618 7749
Email enquiries@newsontheblock.com

I HELP AND ADVICE FOR FLAT OWNERS  www.newsontheblock.com

This supplement was first published inissue 62 of News on the Block published in October 2012.



