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(Thereupon, the following shade session was

1
2

3
4

5

had : )
CHAIR DI PIETRO :
board meeting .

We convene with the special

Today is August 24th, 2015.

This is the special board meeting of the North

6

Broward Hospital District, and we'll start with a

7

roll call, Ms. Wing.

8

MS . WING:

Commissioner Di Pietro?

9

CHAIR DI PIETRO:

Present.

10

MS. WING:

11

VICE CHAIR GUSTAFSON:

12

MS. WING:

13

COMMISSIONER NIELAND:

14

MS . WING :

15

COMMISSIONER WRIGHT:

16

MS . WING :

17

COMMISSIONER VANHOOSE:

18

MS . WING :

19

COMMISSIONER CANADA:

20

MS . WI NG :

21

COMMI SSIONER RODRIGUEZ :

22

CHAIR DI PIETRO :

23

commissioners are present.

24

25

Commissioner Gustafson?
Here.

Commissioner Nieland?
Here.

Commissioner Wright?
Present .

Commi ssioner VanHoose?
Here .

Commissioner Canada?
Here.

Commissioner Rodriguez?
Here .

So we have a forum.

If we could start \'lith

or actual l y. I'll

follow the scri p t that I d i d .
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1

We're calling order of the public meeting

2

regarding the cons ideration of the False Claims Act

3

case as stated in the previously published notice .

4

It was noticed, Ms . Wing, correct?

5

MS . WING :

6

CHAIR DI PIETRO :

7

The subject of today's meeting appears on the

Absolutely .
Okay.

8

agenda, notice of the meeting, which has been

9

previously published.

10

counsel for the North Broward Hospital

11

District has requested a shade meeting to receive

12

advise from the board --

13

(Thereupon, telephone rings . )

14

DR . NABIL EL SANADI:

15

MS. WING :

16

CHAIR DI PIETRO :

17

DR . NABIL EL SANADI :

18

Not yet.

Not yet .
Not yet, okay .
Just pick i t up and tell

him not yet.

19

CHAIR DI PIETRO:

20

MR. SMITH :

21

CHAIR DI PIETRO :

Hello .

Hi, it 's Jacqu e .
Hey, Jacque.

I'm j ust going

22

through some prelim matters, and we'll get your

23

appearance in just a second, okay?

24

MR . SMITH :

Is this David?

25

CHAIR DI PIETRO:

Yes.
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1

2

MR . SMITH :

Thank you, David.

Good speaking

with you .

3

CHAIR DI PIETRO :

Nice speaking with you.

4

Counsel for the North Broward Hospital

5

Di str ict has requested a shade meeting to receive

6

advice from the board concerning litigation

7

advertised in the notice of today's meeting.

8
9

A shade meeting is authorized pursuant to
Florida Statute section 286.11 (a).

The subject of

10

the shade meeting is confined by statute to

11

settlement negotiations or strategy related to

12

litigation expenditures.

13
14

15

16

I will entertain a motion from the board at
this time to convene a shade meeting.
COMMI SSI ONER NI ELAND:

Motion to convene the

shade.

17

COMMISSIONER RODRIGUEZ :

18

CHAIR DI PIETRO:

19

There is a motion and a second .

20

Okay.

MEMBERS OF THE BOARD:

22

CHAIR DI PIETRO:

24

25

All those in

favor vote by saying aye.

21

23

Second .

Aye.

Al right.

Motion carries

unanimous l y .
At this point the public meeting will be
closed and the board will enter into a shade
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1

meeting.

2

who are not commissioners, counsel for the North

3

Broward Hospital District, including special

4

counsel or the chief executive officer or executive

5

officers to leave the room.

6

At this point we'll ask all individuals

The public portion of this meeting is now

7

closed and we're in a shade session with our court

B

reporter, who will be noting everything for the

9

public record .

10

(Thereupon, public session is now closed and

11

shade session commences.

12

and Ms. Wing exit the room.)

13

CHAIR DI PIETRO:

All members of the public

Okay .

So let's do this,

14

let's have all parties present, and we'll start

15

with Mr . Smith on the phone , who is the only party

16

not present and physically in this meeting.

17
18

19
20

21

22

so, Jacque, if you could identify yourself for
the record.
MR. SMITH :

Yes.

Jacque Smith from the law

firm of Arent Fox.
CHAIR DI PIETRO:

We'll start at the end of

the table .

23

MS. BAUMANN :

Linda Baumann, I'm also from the

24

law firm of Arent Fox.

25

MS. SORENSON:

Heidi Sorenson from the firm of
-
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1

2
3
4

5

6
7

8

9

10
11

12

13
14
15
16

17

18
19
20

21
22

23
24
25

Foley and Larnder.
MS . REIZEN :

Myla Reizen from the firm of

Foley and Larnder .
MS. BARRETT:

Lynn Barrett, general counsel

for Broward Health .
COMMISSIONER RODRIGUEZ :

Rocky Rodriguez,

Commissioner .
COMMISSIONER WRIGHT:

Darryl Wright,

Commissioner.
CHAIR DI PIETRO:

David Di Pietro,

Commissioner.
COMMISSIONER VANHOOSE:

Sheela VanHoose,

Commissioner .
COMMISSIONER NIELAND:

David Nieland,

Commissioner.
DR . NABIL EL SANADI :

Nabil El Sanadi,

president and CEO.
COMMISSIONER CANADA:

Maureen Canada,

Commissioner.
VICE CHAIR GUSTAFSON:

Joel Gustafson,

Commissioner.
MR. GOREN :

Sam Goren1 Goren, Cherof, Doody,

Ezrol .
CHAIR DI PIETRO :
executive office .

Okay .

We are in our

The d oors are closed.
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1

also a court reporter present as an additional

2

party, as required by statue.
A couple things regarding our shade session,

3

4

since we're now in the shade:

5

the discussions of a shade

6

limited.

One, the scope of

mee~ing

are very

Two, you may only discuss settlement

7
8

nego~iations

9

litigation expenditures.

or strategies sessions related to

Three, be advised that the entire shade

10
11

session shall be recorded by a certified court

12

reporter who is currently present.

13

transcription of the entire shade session will be

14

made .

15

public record upon completion of the litigation.

16

Four, be aware that everything you say will

17
18

The

The transcript shall be made part of the

become publicly known.
Five, also, you're prohibited from disclosing

19

what is discussed during this shade meeting.

20

Please respect the confidentiality of this meeting.

21

Six, there will be a period of public comment.

22

You may not disclose during the public meeting or

23

in response to a question or comment made in the

24

public portion of the meeting, anything that was

25

discussed in the shade meeting.
Bailey & Associates Reporting, Inc .
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1

Seven, it is critical that nothing be shared

2

that was discussed or reviewed during the shade

3

session at the public or -- excuse me, at the

4

public meeting or at any time after the meeting .

5

Eight, in addition, the Department of Justice

6

specifically advised us not to share any of this

7

information with the media at this time.

8
9

And at this time

\oJe'

ll turn to counsel for

presentation both from Ms. Sorenson and

10

Ms. Baumann, and we'll start with your

11

presentation.

12

MS. BAUMANN:

Great.

Thank you very much

13

Mr. Chair.

14

coming.

15

everybody's vacation time.

16

important meeting, so we appreciate you being here

17

and thank you for inviting us, me and my partner,

18

Jacques Smith in Washington DC to join you.

19

And I want to thank everybody for

I know it was hard to schedule.

It's

But this is a very

We've obviously met all of you at some point

20

in the past, and certainly the commissioners, some

21

of you, many times, some on a more limited basis.

22

For that reason, I just wanted to briefly

23

introduce myself.

I'm with Arent Fox in the

24

Washington DC office .

25

practice on health care fraud and abuse.

I specialize and focus my
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1

written a treatise on that topic, and have chaired

2

the ABA Health Law section .

3

I do for many clients across the country .

4

So this is really what

My colleague, Jacque Smith, who is on the

5

phone , who is sorry he could not be here -- he i s

6

in a cast from playing too much tennis.

7

But he is the head of our complex litigation

8

department at Arent Fox in washington DC.

9

serves as a judge for the Navy JAG and he has tried

10
11

He

dozens and settled dozens of False Claim cases.
we were retained by Broward to help respond to

12

a subpoena that was delivered to Broward in May o f

13

2011, that was related to contracts with 27

14

physicians and one group practice.

15

And we're here today because we're very

16

pleased to announce that we've negotiated an

17

agreement in principal to respond - - and to resolve

18

and settle this matter subject to your approval .

19

So what we're going to do

Lynn was very

20

gracious in conserving your time and pointing out

21

we needed to be as concise and expeditious as

22

possible.

23

quickly.

24
25

So we will try and go through it

I ask if you have questions, if you could wait
and ask them at the end, so we could just get
Bailey & Associates Reporting, Inc.
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1

through this, because I think a lot of times a

2

question that may come up on slide two will be

3

answered on slide

~hree.

4

(Thereupon, IT personnel enters the room . )

5

CHAIR DI PIETRO :

6

second?

7

in .

We have an employee for the district come

He's an IT employee, for the record .

8

MS. BAUMANN :

9

CHAIR DI PIETRO:

10

Can we just break for a

Okay .
So we'll wait until she's

done before we start again.

11

(Thereupon, IT employee exits the room . )

12

MS. BAUMANN:

13

is going

14

background

15

~o

So the brief presentation today

provide you a little bit of

CHAIR DI PIETRO :

And for the record -- I'm

16

sorry.

17

with IT.

18

are the only parties present.

19

The employee just left .

It was something

So all the parties noted on the record

MS. BAUMANN:

Today•s presentation will

20

provide brief background on the investigation and

21

the settlement negotiations, explain the proposed

22

settlement and corporate integrity agreement, and

23

ultimately recommend that the board authorize

24

settlement on the terms outlined in the

25

presentation and in the settlement agreement.
Bailey & Associates Reporting, Inc.
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1

Now, here we have a representation, a

2

confidentiality reminder.

3

an airline attendant, because you just heard a lot

4

of this, but it's so important .

5

going over, even though you've heard a loc of it

6

before now as "'ell .

7

I feel a little bit like

I think it's worch

We represent, -- "we", Arent Fox, represent

8

Broward Health.

9

commissioners individually or any other individuals

10
11

We don't represent the

in this matter.
We're giving this presentation to provide

12

legal advice to Broward Heal th.

13

communications with us are protected by the

14

attorney/client privilege, but the privilege

15

belongs solely to Broward Health.

16

belong to you personally.

17

Your.

It doesn't

So, Broward Health can choose to waive the

18

privilege and disclose discussions to third parties

19

in its sole discretion and without notifying you.

20

A lot of the information we discussed today is

21

subject to a court ordered seal.

And violation of

22

that seal could be grounds for civil or criminal

23

contempt under 18 O.S.C. Section 401.

24

be very careful not to disclose or discuss anything

25

that you learn in this meeting to anyone.

So, please,

Bailey & Associates Reporting, Inc.
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And if you have further questions about

1

2

confidentiality , please, contact Lynn Barrett,

3

general counsel .
Okay.

4

So what we're going to go over today is

5

a brief overview of the investigation, the

6

settlemenL negotiations with the Department of

7

Justice, proposed settlement and key terms, and

8

then a recommendation.
I just, you know, want to mention, I guess,

9
10

LhaL a few of us in the room have been involved

11

since the beginning with the subpoena, but not very

12

many.

13

Jacque, Joel and Sam.

I realized as I was coming down, it's me,

We've provided periodic updates to the board,

14
15

but the composition of the board has changed over

16

time.

17

and some of you not so many.

18

So some of you have heard a lot of updates,

So, as I mentioned, our presentation will be

19

brief, hopefully, sufficiently comprehensive.

20

know you ' ve had prior briefings with Lynn and some

21

other folks about the settlement, but if you have

22

other questions, please feel free to ask them at

23

the end.

24
25

Okay .

so here is our one- page overview.

Broward Health received the subpoena in May of
Bailey & Associates Reporting, Inc.
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1

2011, and it focused on Broward's contracts with 27

2

physicians and one group practice over a ten year

3

period .

4

There "'ere two statutes primarily at issue,

5

the False Claims Act, which, as you might expect,

6

prohibics che knowing submission of false

7

information or claims to the government.

8

9

10

And when I say "knowing", it means you knew or
you should have known.
There is a provision in the False Claims Act

11

that allows whistleblowers to bring cases on behalf

12

of the government.

13

others, ic has become a primary enforcement tool .

14

I'm sure you've all read in the papers about

And for that reason, among

15

all the settlements and investigations about health

16

care providers, and the False Claims Act is usually

17

the tool that is used mainly because the damages

18

are huge:

19

of $5,500 to $11,000 per claim, which among the

20

hospital setting the claims amount up very, very

21

quickly.

22

as well .

23

Treble damages, civil monetary p enal ties

So the damages do -- or the penalties do

And , also, the big stick that the government

24

holds is e xclusion .

Violation of the False Claims

25

Act will subject you to exclusion, which is known
Bailey & Associates Repor ting, Inc.
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1

as a financial death sentence for a health care

2

provider .

3

state law as well .

There is also comparable statutes under

Now, the Stark Law is one of the most complex,

4

5

convoluted and ambiguous laws , I think, in the

6

books.

7

What it does is it regulates the financial

a

relationships between providers and physicians, and

9

members of their immediate family.

And what it

10

does is , if a physician or a family member -- wife,

11

grandchild, stepchild -- has a financial

12

relationship with a health care provider, like one

13

of the Broward Hospitals, and the physician refers

14

pat ients for certain designated services, which

15

inc lude inpatient and outpatient hospital services,

16

then the financial arrangement has to meet an

17

exception under the Stark Law or the arrangement is

18

illegal and there is all kinds of penal ties for

19

that .

20

The law is strict liability.

Unlike the False

21

Claims Act, you don't have to have improper intent.

22

If you do it, it doesn't matter if you had the best

23

intentions in the world, if you have this financial

24

arrangement that doesn ' t meet the exception, you ' re

25

liable under the Stark Law.
Bailey & Associates Reporting, Inc .
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It's, as I mentioned, very complex and

1

2

ambiguous, and the interpretation of the law is

3

constantly evolving .

4

law .

5

but it provides greater claricy, in any event, so

6

that you have a better sense of what your bounds

7

are under the Stark Law.

8

9

There is not a lot of case

And usually when it comes out, it ' s bad news,

The most import exception at issue here is the
employment exception, which allows an entity, like

10

a Broward Hospital, to have a financial arrangement

11

with a physician to employee them, so long as the

12

compensation is fair market value, commercially

13

reasonable, and does not reflect the volume or

14

value of referrals.

15

These are all very precisely defined terms

16

under the Stark Law -- or maybe not so precisely,

17

because there is some ambiguity about what some of

18

them mean, but they are very specific terms under

19

the Stark Law.

20

commonly think they mean all the time.

21

They are not what you might

What we found is that the government, as well

22

as some whistleblowers, have been emboldened by

23

recent victories .

24

heard, a case Tuomey, a jury found a $237 million

25

verdict a number of years ago, which was just

There was, as you probably

Bailey & Associates Reporting, Inc .
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1

2

affirmed by the Fourth Circuit .
So they are big dollars.

And that actually

3

that dollar amounc is using the lessor number of

4

False Claims Acts or penalties.

5

number of claims by $5,500 rather than the $11,000,

6

because, frankly, Tuomey can't afford it .

7

Multiplying the

One of the things you find with False Claims

8

Act enforcement is that the government almost never

9

will put an entity out of business.

But chey want

10

cheir penalties to be a penalcy, co hurt

11

financially .

12

Now, Tuomey can't afford very much.

I think

13

one of the factors that comes into play in this

14

case is that Broward is very well off financially,

15

and you can afford a large penalcy.

16

I think there are an increasing number -- just

17

across the country now, we're seeing of False

18

Claims Act cases premised on the Stark Law, because

19

Stark Law is strict liability.

20
21
22

I t doesn't matter if, as I mentioned that,
whether you have improper intents or not.
Now, the False Claims Act does require

23

improper intent .

24

difficulty making that distinction.

25

But juries, I think , have

So in Tuomey, for example, the first jury said
Bailey & Associates Reporting, Inc.
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1

they violated the Stark Law, but not the False

2

Claims Act.

3

intent, they just messed up inadvertently .

4

second jury heard the case and found they violated

5

both.

6

They found they didn't have a proper
But the

So it's lead, in any event, to a lot of cases

7

being brought recently by the government.

And

8

regardless of the defenses -- Tuomey is still

9

appealing, as far as I know, and the legal merits,

10

it's very hard to defend these kind of cases and to

11

prevail.

12

Usually, I would say, the vast majority of

13

cases settle .

14

being kicked out of Medicare and Medicaid.

15

Exclusion is just too big a threat.

16

Okay .

They don't want to run the risk of

So with that, I'm going to turn it over

17

now to Jacque, who is going to walk through the

18

settlement negotiations and how they've progressed .

19

Jacque, are you there?

20

MR. SMITH:

21

Chairman, commissioners, Ms. Barrett, Mr.

I am, Linda .

Thank you very much.

22

Goren and Mr. CEO, and ladies and gentlemen

23

present.

24

person .

25

I apologize for not being there in

I want to give you a snapshot.

I know we've

Bail ey & Associates Reporting, Inc .
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1

met many times in person, but I want to give you a

2

snapshot and overview of what we've gone through

3

since May 2011, how far we've come on your behalf.

4

As you may recall, in May of 2011, we faced a

5

scenario where we're looking at potential damages

6

in excess of

7

was brought about by a very wide range subpoena,

8

where 27 physicians and one practice group were

9

named and a ten year period of information was

10
11

~500

million in penalties .

And this

sought.
During the period of time between September of

12

2011 and June of 2013, we worked very hard on your

13

behalf and produced some 1 .7 billion pages of

14

documents, engaged in productive dialogue with the

15

government, as you know, and engaged in four

16

written advocacy exercises with the Department of

17

Justice to try to narrow the scope of subpoena and

18

the liability that they were trying to impose on

19

the entity.

20

Between April and June 2014, we entered a very

21

significant time, and we briefed you on this

22

before.

23

back to us and Chairman Di Pietro and the present

24

CEO, Mr . Goren, and Ms . Baumann and I met with the

25

government, and they told us about their concerns.

This is the time when the government got

Bailey & Associates Reporting, Inc.
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1

They told us that they had narrowed down,

2

based upon our advocacy efforts, the 27 physicians

3

that were initially at issue, down to

4

physicians, which was a good sign.

5

unfortunately, the damages that the ent.ity was

6

facing were wide .

11

But

We were looking at approximately $276 million

7

8

in damages .

This is $92 million in single damages,

9

treble that, and not including any civil penalties .

10

The civil penalties could have been extreme, maybe

11

in the millions and the hundreds of millions above

12

that.

13

We engaged in an exercise during the summer of

14

2014 at the board's request .

15

Got back to the government.

16

We worked very hard.

We came up with many arguments on your behalf,

17

and then we proposed a settlement amount under $30

18

million, which we felt would be favorable to the

19

entity.

20

In September 2014 the government. countered and

21

came back 1"ith a $98 million settlement offer,

22

which had moved from their $276 million number .

23

Of course, they did want attorney's fees that

24

they could get under the statute for the relator .

25

And this $98 million settlement number was based
Bailey & Associates Reporting, Inc.
954 - 358-9090

Page 21
1

upon their single damages estimate of $71 . 6 million

2

that they had .

3

And you guys will recall "'hen we calked about

4

this before, so I won't belabor it, but: t:he

5

numbers were above that .

6

$75 million in single damages.

BrO\o,~ard

They were approximately

7

In addition, it appeared to us that the

8

government: at all times, if it weren't willing to

9

resolve this case, may go back to more physicians ,

10
11

and may, in fact, add more physicians.
In September of ' 14, of course, we had

12

encouraged them to reduce the number of physicians

13

below.

14

physicians .

15

We had got them down to the nine

By October of 2014, we came back with a

16

counter, also with the board's consent .

17

suggested a recommended settlement under $51 . 2

18

million.

19

And we

And thi s is after we engaged in consulting

20

firms and economists to both run the numbers and

21

look at the damage analys is.

22

The government came back in November 2014 with

23

an $85 million settlement number, always asking for

24

the statutory fees on top of that, and stayed with

25

our number of nine physicians that they were most
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2

interested in.
By the time we got to December of last year,

3

we had suggested $56 . 3 million .

4

las t met and visited with you guys.

5

~~d

~hen

That's when \ve

turning for this year, the government

6

came back with an $80 million settlement, stil l

7

1vith nine physicians .

8
9

The

negotia~ions

intensified weekly, pretty

much periodic discussions with the government, and

10

updates with the government and your executive

11

officers to discuss this case.

12

We then suggested and made a l arger move to

13

$62.5 million with the idea of ending this nov1.

14

The government came down

15

significant, that was a good move.

16

~o

$75 million, which was

But we wanted to get this number into the

17

single damages or -- excuse me, below the single

18

damages number of $71 million.

19

needed to be in the 60s, and Linda and I helped

20

fasten that.

21

So we indicated we

Finally, in March the government budged and

22

went below singles, which was a victory of sorts,

23

still a lot of money, but it was a

24

they indicated they would need authorization from

25

their superiors, and in turn, we would get a

vic~ory .
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2

release for the nine physicians.
We came back .

The CEO was very helpful in

3

this, the Chair was very helpful in this, as was

4

Mr . Goren .

5

mid-60s.

6

We pushed to try to get it down to the
They rejecced .

We settled at $69.5, plus relator's attorney ' s

7

fees and interest that would begin accruing on

8

June 18th, 2015, for the release on the nine

9

physicians that they

~o1ere

most interested in and a

10

cold comfort letter that we discussed before, and

11

I'll get into some detail on it a bit later, from

12

the Department of Justice.

13

of course, subject to the board's approval.

14

But that this was all,

That 's where we are today .

We've got a

15

handshake deal for $69 . 5 million, which is below

16

the single damages number that they presented in

17

this case.

18

You may be interested, how does this $71 . 6

19

million in single damages play out?

20

damages come from?

21

Where do the

Well, the reality is, there is four physicians

22

thac were named in the subpoena that account for

23

the lion share of your dollars.

24

25

The first is Dr. McCormack, and her alleged
single damages in this case is $30 million.
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thac accounts for 42 percent of the single damages

2

number .

3

The second is Dr. Rodriguez-Cortes, and he

4

accounts for $11 million in the alleged single

5

damages number .

6

That's approximately 15 percent.

Next, is Dr . Roskos, who accounts for

7

approximately $9 million or 12 percent of the

8

alleged damages.

9

And finally the last number of the top four is

10

Dr. Chizner. who accounts for approximately $8.5

11

million or 12 percent approximately of the alleged

12

single damages.

13
14
15

The other nine physicians were minor relative
compared to those four .
Now, upon settling, if you do endorse a

16

recommended settlement and approve that today, what

17

would happen in this case?

18

Broward woul d agree to the following :

Broward

19

would agree to pay, as I indicated before, $69 . 5

20

million, plus interest from June to the United

21

States.

22

Interest, for your information, is

23

approximately $4,200 a day .

24

of money .

25

So not a small amount

It's something you need to consider.

Interest i s r unning from June 18th, 20 15 .
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Broward will also have to pay

approxima~ely

2

$860,000 in atcorney's fees.

3

attorney's fees that under the FCA, the relator's

4

counsel is entitled to receive.

5

for our firm or for

6

~he

These are

statu~ory

These are not fees

Department of Justice.

Broward will also have to enter into an

7

agreement to comply wich the terms of a

8

in~egrity

9

on in a moment.

corpora~e

agreement that Ms . Baumann will brief you
She has done a very good job

10

working on these terms and will brief you on that

11

in a moment.

12

And then che last term is that Broward will

13

release the other parties, meaning the Department

14

of Justice and the relator, from any liability

15

resulting from che fine of this lawsuit or

16

prosecution of this case .

I t's a typical term .

17

In exchange what will you guys get?

18

Health and its entities -- which, by the way,

19

includes past and present officers, directors,

20

commissioners, attorney agents, et cetera, we had

21

to work very hard to make that broad term to make

22

sure the commissioners were included within that

23

definition.

24

25

You will receive a release .

Broward

You will receive

a release for the covered conduct, which means the
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nine physicians

2

Exhibit 1 to the release.

3

are, Caldwell, Chizner, McCormack, Rodriguez,

4

Roskos, Rozanski, Sharma, Gildes and Zafar.

5

are

6

on their conduct for the prescribed period that are

7

contained within Exhibit 1.

8

9

~he

~hat

are subject to and included in
And those physicians

nine physicians thac you'll

In addition, the Office of

ge~

Those

a release

Inspec~or

General

from HHS , will refrain from seeking any type of

10

exclusion from Broward Health from Medicare,

11

Medicaid or any other federal hea lth program for

12

the covered conduct period.

13

The United States -- and this is importanc,

14

Commissioners -- will not release Broward from some

15

conduct.

16

things, but you need to understand chis.

17

And these are standard bullet point

You will not be released from any liability

18

for any conduct that is not covered conduct.

19

won't be released for any administrative liability

20

that is not released.

21

It

For example, where exclusion is mandatorily

22

[sic] provided for under a statute.

You won't be

23

released for any criminal liability that the entity

24

has undergone .

25

for any individuals, except of those provided for

And you won't be released for acts
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in the release .

2

What happens nexr:?

3

After payment is made by Broward, DOJ will

4

file a stipulation of dismissal in a proposed order

5

with the court .

6

prejudice as to the United States, for that matter

7

as to t he relator, and for all claims that relate

8

to the covered conduct, meaning the nine physicians

9

that I mentioned before, that are included in the

10

The dismissal will be with

settlement agreement.

11

However, as to the United States, there will

12

be a dismissal without prejudice as to the United

13

States for any additional claims or actions.

14

The government, however, has indicated in a

15

cold comfort letter that they're not aware of any

16

additional information or investigations .

17

Linda and I anticipate that the court will act

18

upon the court's order, l ift the seal that ' s been

19

placed in its action, and should dismiss this case

20

by the end of September of 2015.

21

And with that, I'm going to turn it over to my

22

colleague, Linda Baumann, to talk about the CIA

23

that she negotiated.

24

25

MS. BAUMANN :

Okay.

Well, as you may have

heard us discuss before, a corporate integri ty
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agreement is often described as a souped up

2

compliance program.

3

understatement .

4

requirements and serious penalties if you don't

5

comply with them .

But it 's really -- that's an

It's got a lot of legally binding

6

So you need to take it very seriously .

7

fact, there have been a few hospitals that have

B

been excluded because they failed to comply with

9

their corporate integrity agreement.

10

In

Penalties for breach of a corporate integrity

11

agreement -- they don't kick you out immediately,

12

they usually give you a chance and let you pay

13

penalties if you fail to meet certain requirements .

14

And they can range from $2,500 a day to complete

15

certain tasks, to $50,000 for every false

16

certification you might submit to exclusion .

17

you want to take it very, very seriously.

18

So

The corporate integrity agreement, as is very

19

typical now, has a five year duration.

20

very detailed reporting requirements.

21

implementation report, which is due 150 days after

22

the corporate integrity agreement becomes

23

effective, which is after the last person signs it.

24

And then there are five annual reports .

25

There are
Including an

There is a CIA template that the Office of
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Inspector General or the Department of Health and

2

Human services has, and they t\veak it from time to

3

time, so it continues to evolve.

4

But then depending on the individual

5

circumstances, they may agree to tweak it to a

6

limited extent.

7

So we were really p leased that unlike che

8

situation in Halifax, there were a number of

9

requirements they did not impose on Broward.

10

think that's a recognition of, you knov1, the

11

compliance program that you have .

12

an IRO, but it's not a legal IRO, so it doesn 't

13

have to be a lawyer or a law firm, which frankly

14

will save you money, which is always a good thing.

15

And I

So that there is

There is no board compliance monitor, which,

16

again, will save you money.

17

to have someone help the board, you could hire

18

them, but you're not required to and they don't

19

have to meet numerous, kind of burdensome and

20

excessive requirements and additional reports.

21

You know, if you want

There is normally a 90 day time frame for most

22

of the requirements in the corporate integrity

23

agreement.

24
25

Working with Broward, we've determined which
deadlines will be the most challenging to meet.
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And \•le were able to negotiate some extensions so

2

that the request for implementation of focus

3

arrangement procedures, which is somewha t

4

complicated, but you've got extra time there to get

5

those in place .
You have extra time, 120 days to get the IRO

6
7

engaged .

8

implementation report .

9

time in that, and that always is very helpful and

10

And you have a 150 days to finalize your
so you did get some extra

comes in handy.
We also were able to negotiate a reduced

11
12

number of transactions to be reviewed by the IRO.

13

They were supposed to review 75, we got it down to

14

50.

15

have that be a lower number.

16

Again, that saves money, and it's better to

Okay.

Like the compliance program, the CIA

17

requires things you would expect, like the

18

designation of a corporate compliance officer,

19

compliance committee, which Broward obviously

20

already has.

21

They require a lot of written standards,

22

including policies and procedures, addressing

23

compliance with federal health care program

24

requi rements, especially those related to physician

25

contracts.
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1

2

connection with certain reportable events .

3

Returning overpayments.

Screening individuals to

make sure they were not excluded .
5

federal health care programs .

6

connection with risk assessment .

Participation in

And also, in

They have a specified risk assessment and

7
8

internal review process that you have to implement

9

that requires things like compliance, legal and

10

legal department leaders to, at least annually,

11

evaluate and identify risk associated with your

12

physician contracts and develop plans to address

13

them.

14

In terms of the reportable events, just co

15

give you a sense, their reportable events are

16

things like substantial overpayments, certain

17

probable violations of criminal, civil or

18

administrati on laws, contracting with excluded

19

persons, bankruptcy or certain Stark Law

20

violations.

21

There are also training and education

22

requirements for many, many people, but we were

23

able to negotiate that cafeteria, maintenance and

24

housekeeping staff were not included .

25

lot of them, and so it's a lot easier if you don't

There is a
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2

have to deal with them .
Just so you-all know, there is a requirement,

3

two hours of board training, which is required

4

within 90 days of the CIA's effective date.

5

.~d

then there are a number of certifications

6

that are required on a periodic basis.

So for

7

example, the CEO and compliance officer have to

8

certify both in the implementation, of course, 150

9

days out, and the annual reports, that to the best

10

of his or her knowledge Broward is in compliance

11

with all the requirements of the CIA .

12

They have implemented procedures reasonably

13

designed to ensure the focus arrangements, which

14

are physician contracts and certain other contracts

15

of vendors, don't violate the Anti Kickback Statute

16

or the Stark Law .

17

for those kinds of arrangements.

18

best of their knowledge, Broward has fulfilled the

19

requirements for focus, and believes all the

20

information is accurate and truthful .

21

And include the CIA requirements
And that, to the

You know, it's something that you're signing,

22

you know, you have to take it very seriously.

23

presumably you're going to want to be very

24

comfortable that everything is in place .

25

There is also a separate certification for
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senior VP level or higher management.

They

2

basically certify they've been trained on and

3

understand the compliance requirements and

4

responsibilities relacing to their job or an area

5

under their supervision.

6

I won't go into chat, but chey have a fairly

7

likely [sic) certification that they have to make

8

periodically.

9

And then here is the one I thought would be of

10

most interest to you-all.

11

that the board of commissioners -- they have

12

compliance obligations, which includes oversight of

13

compliance matters and review of the compliance

14

program.

15

There is a requirement

And in thac connection, you know, there are --

16

you have the opportunity to be assisted by a

17

specific board compliance committee.

18

We did negotiate some potential opportunities

19

in the structure and composition of that committee

20

that may be helpful to you.

21

I think is that you are required - - you, each

22

commissioner has to come together and adopt a

23

required annual board resolution .

But the primary fact,

24

The board of commissioners has made a

25

reasonable inquiry into the operations of North
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Broward Health District, compliance program,

2

including the performance of the compliance officer

3

and the compliance committee.
Based on its inquiry and review the board has

4
5

concluded, chat to the best of its knowledge,

6

Broward has implemented an affective compliance

7

program to meet federal health care program

8

requirements in the obligations of the CIA.

9

year you're going to have to pass that resolution.

So

And at this point I ' m going to turn it over to

10
11

Jacque, who is going to talk about potential post

12

settlement risk areas.

13

MR . SMITH:

Thank you, Linda.

14

So members of the board, what are the risk you

15

face going forward that aren't resolved by our four

16

year odyssey with the Federal government?
First of all, the settlement does not relate

17
18

to any other potential compliance issues or

19

investigations outside of the subpoena.

20

not extend a release beyond the covered conduct

21

that is contained within the settlement agreement

22

for the physicians that I mentioned earlier, the

23

nine .

24

25

DOJ will

But with who Broward settles, that as I
indicated before, they will provide a cold comfort
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letter to us, and we ' ve wor ked hard to get this on

2

your behalf .

3

In essence, the Department of Justice told

4

Broward that they are aware of no issues that could

5

give rise co a Fal se Claims Action against Broward

6

for any allegations chat are encompass of the

7

allegations that are contained within the

8

complaints , but that are not released in the

9

settlement agreement, and this is important.

10

Or to paraphrase it in a quote, AUSA Levine,

11

he simply wants to close the file and move on from

12

this case after we've reached a settlement.

13

And then finally a representation in the cold

14

comfort letter, and this is important, it doesn ' t

15

preclude any agency or agent of the United States,

16

including the Department of Justice, from pursuing

17

any type of legal action against Broward .

18

I n addition to this as well, is that this is a

19

s ettlement with the federal government and the

20

relator.

21

It's not a settlement or a resolution with the

22

State of Florida, because they're not a party to

23

the settlement agreement, and they're not a party

24

to this inves tigation .

25

In all candor, however, DOJ did inform Linda
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and I that the Florida AGA's office, I guess, in

2

conversation with them in June 2015, and they

3

talked about the potential settlement that we were
discussing there and negotiated there on your

5

behalf, but "'e have not heard back from the AGA in

6

any way, shape or form .

7

Broward does, however, have several legal

8

arguments and defenses that she may raise if the

9

State of Florida would elect to pursue any action

10

against Broward, including that the claims are time

11

barred under the Florida False Claims Act, or was

12

outside of the statute of limitations.

13

So, in summery, board members, in light of the

14

litigation, cost and the risk associated with a

15

complex litigation like this, the proposed

16

settlement terms that appear before you at $69.5

17

million, and a per rate interest and attorney's

18

fees, appear on balance to me, to Linda and to our

19

firm, to be very reasonable, and reflect Broward

20

Healths' significant cooperation, compliance

21

efforts to-date and our advocacy efforts on your

22

behalf.

23

Broward will pay only for nine of the 27

24

original physicians that the DOJ originally

25

investigated .

It would receive a full civil and
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administrative release for the covered conduct for

2

these nine physicians .

3

within the settlement agreement.

4

The date ranges contained

Of that settlement amount, it's important to

5

note, and this is significant, that it is less than

6

the single damages for the nine physicians that are

7

at issue.

8
9
10
11

It's less than the $71.6 million in single
damages, according co DOJ's backup data, and it's
less, far less than the Broward data.
And i f Broward does not settle, we believe

12

that it's likely that DOJ would intervene in its

13

case, would litigate this case, i t may increase

14

well over the nine, and may go back to the eleven

15

physicians .

16
17
18

It may involve the 27 physicians of the
original subpoena or it could go even broader.
The alleged damages may exceed or well exceed

19

$500 million.

20

possible exclusion from federal health care

21

programs .

22

And it could risk the entity co

So on balance, Linda and I recommend that the

23

board approve the proposed settlement as outlined

24

to you today; that you authorize the president and

25

CEO and Arent Fox to enter into a settlement
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agreement and the CIA on Broward's behalf, in order

2

to resolve this case .

3

Mr . Chair?

4

CHAIR DI PIETRO:

5

Okay .

Yes .

All right, thank you.

I'll turn it to

6

Ms. Heidi Sorenson from Foley Law now for her

7

presentation.
MS . SORENSON:

8
9

Do you want to offer

opportunity for questions before I spoke?

10

CHAIR DI PIETRO:

Yes.

Does anyone have

11

any -- it's up to your leisure, if you want to ask

12

questions now or let Ms. Sorenson go or we can

13
14

COMMISSIONER NIELAND :

I just had one

question .

15

Commissioner Nieland .

16

What's the significance of the interest

17

beginning on June 18th, 2015?

18

MS . BAUMANN :

19

MR. SMITH:

20
21

What's the trigger?

The government -So Mr. Nieland, I can answer that

one.
We had negotiated very hard with the

22

Department of Justice that there would be no

23

interest on this.

24

Justice up to and including to July 31st of this

25

the year, that there would be no interest if we

We had secured an agreement with
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2

could get the deal done by then .
When we were una ble to get the deal done at

3

that time, Justice imposed a retroactive interest

4

provision going back to June 18th of this year .

5

COMMISSIONER NIELAND:

6

MR . SMITH :

Is that standard?

It's standard according to the

7

assistant United States attorney Levine and David

8

Cohen , senior attorney at the Deparcmenc of Juscice

9

that interest is accrued in cases of this type, and

10

all cases ac the moment thac

11

moment that a handshake deal is reached.

12

at least at the

They indicated, and I've seen it in other

13

cases, that it can be imposed at an earlier date.

14

We fought very hard on your behalf to give you guys

15

extra time in order to convene a forum of the

16

board, for interest not to be imposed .

17

COMMISSIONER WRIGHT :

Hold on -- Heidi,

18

Commissioner Wright, did you have anything to add

19

to tha t, as you were getting ready to answer too?

20

Did you have anything to add to that?

21

MS . SORENSON :

No.

It is correct that the

22

Department of Justice imposes interest on

23

settlement agreements after a settlement and

24

principa l is negotiated.

25

CHAIR DI PIETRO :

commissioner Gustafson .
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VICE CHAIR GUSTAFSON :

You know, in going

2

through the numbers, I didn't hear anything abouL

3

the whistleblower's fees, and Lhe interest that
they could charge up .

5

Oh, and any fee .

attorney fees .

6

MS . BAUMANN:

7

VICE CHAIR GUSTAFSON :

8

MS. BAUMANN:

9

Well, he would get a portion -Of what?

-- of the 69.5 .

His portion

would be approximaLely 11 -- between 11 and

10

$12 million .

11

interest as well.

12

The

He gets a liLtle piece of the

That 's relatively low .

I think it comes out

13

to about 17 percent .

And under the law, he's

14

entitled to, you know, 15 percent up to 30 .

15

they gave him the low end.

16

VICE CHAIR GUSTAFSON:

17

MR. SMITH:

So

And he accepted that?

We understand that he has.

And

18

that was part of

19

obviously summarized things for you and have not

20

gone into all the details, but part of the success

21

of the negotiations is making sure that the relator

22

buys in and agrees.

23

these negotiations, we

Because otherwise as happened in Halifax, you

24

could settle with the federal government and the

25

relator can jusL go on and go after you for some
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additional physicians or arrangements, you know,

2

other issues .

3

So that's why the releases that relay to the

4

whistleblower were very imporcant, and, you know,

5

it 's a total package deal .

6

VICE CHAIR GUSTAFSON:

7

brought into this conversation .

8

MS. BAUMANN:

9

MR. SMITH :

Yes.

So they have been

Yes, they have.

Mr. Chair, can I address Colonel

10

Wright's question briefly?

11

CHAIR DI PIETRO:

It was Commissioner

12

Gustafson ' s question -- actually, Commissioner

13

Wright had a question too.

14
15

16

17
18

MR. SMITH:

Okay.

I thought that was his

question .
I just want to add one thing about che
payments to the relator .
We fought very hard and spent many hours

19

negotiating with Justice to make sure they

20

understood the way we viewed the relative strength

21

of the relator's case.

22

And as we briefed the board before, in all

23

candor, if the Department of Justice would not have

24

investigated or indicated that they may want to

25

intervene in this case, we believe that we had
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relatively strong arguments that the relator was

2

not proper .

3

That the information by which he based his

4

complaint had already been in the public domain and

5

therefore he was not an original source .

6
7
8
9
10

We developed these arguments.
these arguments.

Researched

Analyzed these arguments.

we had articulated these arguments in great
decail with Cohen and Levine, to make sure that
they understood our position in this.

11

They understood it well.

12

And it's our opinion - - and Linda ' s opinion

13

and my opinion, that's why you see the relative low

14

side of award to the relator in this case .

15

it was based upon largely because of our advocacy .

16

CHAIR DI PIETRO:

I think

But those claims, if the

17

government were to intervene, would not affect

18

the-- i.e . , the public disclosure prior would not

19

affect the government's case.

20

21

22

It wouldn't be a affirmative defense against
them in their individual capacity, correct.
MR. SMITH:

Yes .

Yes, Mr. Chair.

As we ' ve

23

discussed before, the government would have

24

intervened against those who would not have had a

25

defense, vis -a-vis the government, that's correct.
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VICE CHAIR GUSTAFSON:

Not hearing from the

2

State Attorney General, should that cause us some

3

reason to pause?

4

As far as -- I don' c know why chey \.JOUldn' t

5

respond, just didn't get around to it., or should we

6

know more about that?

7

MS. BAUMANN:

Well, we were hoping we would

8

get some further clarification from the government,

9

but chey refused to -- the federal government, they

10

refused to do anything further.

11

anything .

We haven't heard

We have some informal contacts with folks in
13

that office who indicated that it is relatively

14

rare that they take the time to do their own

15

investigation, although, it's not uncommon that

16

they kind of feed off the federal investigation.

17

We have heard absolutely nothing to-date.

18

is possible that they will call at some point in

19

the future, you know.

It

20

Maybe they haven't even looked at it yet.

21

Maybe they're still in the process of reviewing it.

22

It's a huge amount of data.

23

For them, the claims would be lO\IIer, because,

24

you know, most of the dollars are Medicare dollars.

25

You know, Medicaid is somewhat lower, but it is a
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potential risk, if you will, that's sitting out

2

there that we don't have any control over at this

3

point.

4

You know, to bring them in, that could have

5

greatly increased the damages, so, that would have

6

had to have been paid in the settlement.

7
8

9

VICE CHAIR GUSTAFSON :

So they could bring an

independent action?
MS . BAUMANN:

They could .

It's not -- I would

10

say-- and, Jacque, I don't know how you would

11

characterize it.

12

what che odds are

13

impossible that they could .

14

I don't think it's likely.

you know, ic•s certainly not

DR. NABIL EL SANADI:

Ms. Baumann , if I may.

15

This is El Sanadi.

16

Commissioner Gustafson's question.

17

But

Quick question related co

Precedence, as far as Halifax, Tuomey, what do

18

the states usually do?

19

MS. BAUMANN:

Well, it really depends on

20

whether the relator who brought the case, named the

21

state and brought and named the state statutes,

22

which they did not in this case .

23

24
25

so, that increases the likel ihood that maybe
there will be no further proceeding .
On the other hand, you know, if the states
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feel like they need some extra money, because it's

2

a relatively easy way .
The litigation itself could be complica ted ,

3

4

because as I mentioned, the Medicare dollars --

5

even the Medicaid dollars, there ' s the federal

6

financial participation, that's t-he part that's at

7

risk that the state would go after .
You know, so it's a smaller amount .

8
9

10

I~

would

require pulling investigative resources, which they
may or may not have.
DR. NABIL EL SANADI:

ll

Is that also

one of

12

the slides mentioned possible defenses; is that

13

correct, Jacque?
MR. SMITH:

14
15
16

Yes.

Dr. El Sanadi, you're right

on.
Look, this firm, this attorney, Ms . Baumann,

17

we 've represented many entities against the Florida

18

AG's office.

19

and calling us, asking for documents, asking for

20

information.

21

They have not called us.

22

number .

23

that being A.

24
25

They're not shy about contacting us

They know our name.

They know our
We're known to them ,

B, what Dr . El Sanadi said is right on, spot
on right.

We do have defenses.

Some of them are
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statute of limitation .

2

further afield, and there are arguments that

3

because of the way the hospital enticy is set up,

4

and it's a quasi governmental entity, that the

5

stace should not go after another governmental

6

entity .

7

Paul, and I think you could avail yourself co those

8

arguments as well .

9

Some of them go a bit

It's the argument of robbing Peter to pay

Notwithstanding the last fact, I think there

10

could be a political solution here .

11

if the governor or his attorney general wants to go

12

after Broward and the hospital.

13

factor to consider as well.

14
15

I don't know

And so that's a

And we have briefed senior management on all
of t hese possibilities and possible defenses.

16

DR. NABIL EL SANADI :

17

CHAIR DI PIETRO :

Thank you .

As it relates to the

18

Anti-Kickback claim and the government hasn't seen

19

our privilege log, in your opinion, would the

20

Anti-Kickback claim be stronger or weaker should

21

our privilege log be struck, similar as to what

22

happened in the Halifax case?

23

MR. SMITH :

Linda, let me hit t hat one first.

24

So Magistrate Smith in the Halifax case

25

essentially imposed new law in the middle district
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of Florida.
And what he did is he made entities that are

2
3

doing a privilege log have to engage in a far more

4

onerous process .
We tried to comply with that log and that

5

6

ruling, even though it vidrates (phonetic), I

7

believe, Mr . Chairman, on Broward.
So we were very careful in our privilege log,

8
9
10

and I think we did a very good privilege log that
would hold up to Judge Smith's scrutiny.

11

However, if the government would challenge the

12

log, and we would turn over the log or be forced to

13

turn over the log, that would only happen in

14

litigation.
And I'll let Linda comment, perhaps, on the

15
16

merits of what's contained within the log vis-a-vis

17

the Anti-Kickback Statute .
But the only real argument that you may have

18

19

when you're looking at turning over a log is

20

something called an advise of counsel defense.
And I've litigated those before.

21
22

hard .

23

that you're going to raise .

24
25

They're very

They're affirmative defenses, in essence,

And you would, in essence, have to show that
the entity received legal guidance, followed legal
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guidance.

2

we saw, guidance that our firm had given, but more

3

importantly guidance that was considered from other

4

law firms, that 1.,oe had a good advice of counsel

5

defense at this juncture.

6

And we didn't believe, based upon what

More importantly, remember,

~o;e'

re still in the

7

pre-litigation stage .

And so while we considered

a

those possible defenses, and I briefed the board

9

and management on the possibility of advice of

10

counsel defense, Mr. Chair, we were never there.

11

You know, we have never been presented with

12

civil discovery.

13

complaint in this case, so it was premature in that

14

regard .

15

We've never been served with a

CHAIR DI PIETRO:

So looking at it, though, in

16

that direction though, would that privilege log --

17

I mean, I'm trying -- because you're recommending

18

settlement.

19

So I think the board needs to consider if all

20

of the apples are out, is it going to be better for

21

us or not?

22

considering that?

23

What's the worse case scenario

MR. SMITH:

I think the worse case scenario is

24

the board says no, we don't want to settle today .

25

It's not the right time.
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We're served shortly with the complaint from

2

the Deparcment of Justice, and it's called a

3

complaint, an intervention, where the government

4

gets involved for some or all of the claims, or

5

maybe a separate relator action for the claims that

6

the government isn't involved with .

7

Then it begins civil discovery , which is cime

8

consuming.

9

depositions and the like.

10

It's costly.

Documents will be taken,

At some point we'll have to turn over a

11

privilege log in the scope of civil litigation .

12

And if the government chooses to challenge that,

13

then we'll defend the propriety of that log .

14

If the judge chooses to force us to have an in

15

camera review and look at those documents, we'll

16

articulate why those documents are properly on that

17

log, and I think we'll prevail.

18

If the entity chooses to affirmativel y waive

19

the privilege and turn over materials that are

20

contained within that log to avail itself to the

21

advice of counsel defense, it would not be

22

something that I 1110uld counsel .

23

One doctor alone, for example, Dr . Roskos,

24

when you look at his numbers and his claims, his

25

numbers are approximately $9 million in claims.
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1

2

don't have good defenses on that .

3

problem with the contract .

We

There was a

I think it could be argued by the government

4

5

that he was paid inappropriately under that

6

contract .

7

contract, and then we would litigate it and would

8

lose, and the numbers would be trebled, we would be

9

looking at some $30 million and then some.
So Mr .

10

And if you just look at thac one

Chair what I'm saying is, on balance

11

based upon what we 're looking at, I cannot counsel

12

availing yourself to the advice of counsel

13

defendants or engaging in litigation on this

14

matter.
CHAIR DI PIETRO :

15

So I guess then what my

16

question is, because the government is making this

17

settlement offer to us, and they don't have these

18

documents , we have them .

19

And I'm trying to evaluate , is that very

20

strategic for us to settle and not disclose those

21

documents?
Because should those documents, whatever

22
23

machination we go through in litigation, were to

24

come out, would t hey be detrimental or not to our

25

case?
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MR . SMITH :

Documents aren't in a privilege

2

log, Mr . Chair, as you know, as a practicing

3

attorney, for multiple reasons .

4

The pure reason is because it was from an

5

attorney or to an attorney from a client for the

6

purposes of gaining legal advice.

7

There are some documencs that are contained

8

within the privilege log that certainly fall within

9

that parameter that may not be helpful to our case .

10

MS. BAUMANN:

But there's also a lot of

11

documents.

12

talking about, the government has seen the

13

contract.

14

You know, the contract Jacque is

You know, they don't need to strike the

15

privilege log to get it.

16

it in a little more detail.

17

analysis it, because that's why they're asking for

18

damages under it.

19

They just have to analyze
They actually did

So, I mean, I would say, you have documents

20

that are on the privilege log that are not the

21

greatest, but I really didn't see a huge number of

22

smoking guns .

23

And you have fair market value reports, for

24

example, that are not the best.

They're pretty de

25

minimus, and some of them seem a little
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2

inconsistent .
So, yes, if they strike the privilege log

3

there is additional information which they have .

4

Then, of course, if they're litigating, they ' re

5

going to use it and milk every last bit they can

6

out of it, and say, yes, by the way, you know, ,.,e

7

want a longer period of time on this doctor or, you

8

know, we see enough bad things, we want to expand

9

to other doctors and look at other issues as wel l .

10

It's possible, David, but I think the point

11

is, one, we use -- we wrote our privilege log to

12

the highest possible standard.

13

could be breached.

l4

It 's unlikely it

But even if it were, yes, it would not be

15

helpful, but, you know, it's not -- the privilege

16

documents themselves I think that are going to do

17

as much damage to the whole l i tigation .

18

CHAIR DI PIETRO:

Because I think there is a

19

policy issue that I'm struggling with a little bit.

20

Because I'm -- and I don't know if I heard you

21

right, Jacque, because you were on speaker.

22

the advice of counsel defense 'l'lOUld require the

23

district to actually listen to the advice and rely

24

on the advice, and then we would have some l evel of

25

illegality .
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so we're not lawyers of the district, right?

2

so, the district gets a

3

then is wrong.

4

Did you say

5

MR . SMITH :

6

7
8

la~~er,

relies on it and

No, Mr . Chair, I don ' t believe

that's the statement.
And Madam court Reporter, correct me if I'm
wrong in the record.

9

But to be clear, I think the last thing i s

10

that the district has to rely on the advice and

11

follow that advice to the tee.

12

advice of counsel defense works.

13

That 's the way the

so, for example, if you were to come to me,

14

and this is merely a hypothet ical , if you were to

15

come to me on behalf of the entity and you were to

16

say, hey, Jacque, we've got this scenario and it's

17

X, Y and Z.

18

two and three.

19

and three, you don't have an advice of counsel

20

defense.

And I give you the guidance of one,
And if you don't follow one, two

21

CHAIR DI PIETRO :

22

MR . SMITH :

Correct.

Moreover, if X, Y and z were not

23

the true facts, you don't have an advice of counsel

24

defense.

25

And what I'm saying is, on balance looking at
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the documents contained within the privilege log

2

and I agree with Linda, there is not a lot of

3

smoking guns here.
There are more comparable documents that

4

5

are -- that we've produced, that we saw that are

6

out there that are not on the privilege log .
Sticking strictly only to the privilege log .

7
8

You know, if you relied only on the advice of

9

counsel defense, I just don't see enough there,

10

based upon our four-year investigation, plus or

11

minus, that we should invoke that defense at this

12

time.

13
14
15

CHAIR DI PIETRO :

So I guess - - and I might

have misheard you wrong on this .
Was advice given to the district and not

16

followed by district executives and/or employees at

17

any time during the scope of your investigation?

18

19

20

MR . SMITH:

We did not get into that far and

that close of investigation and review.
As you wi ll recall, we had recommended to the

21

board to conduct a series of investigative

22

interviews of key people.

23

At one time we had about 20 we wanted to

24

interview .

And then we paired it down to two or

25

three a month .
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That request was rejected by the board.

The

2

board did not want us to interview anyone .

3

fact, they wanted us to sit tight based upon our

4

advocacy letters with the government and wait for

5

the government co engage us .

6

so I cannot answer your question completely

7

and fully.

8

relaying the facts.

9

In

I'm not being evasive.

CHAIR DI PIETRO :

No .

I'm just merely

Because the reason I

10

ask the question is because there is a public

l1

policy issue for the board .

12

Because someone eventually is going to ask,

13

who messed up and what did you do to fix it.

14

I'm trying to get the board their advice from their

15

lawyers to say, this is what was messed up, this is

16

what you did to fix it, and here is where

17

responsibility lies.

18

Because there is a respons ibility .

And

This is

19

$69 . 5 million leaving the public health trust for

20

Broward County and going to the federal government.

21

So there is a real policy issue .

22

that accountability is considered in the

23

settlement .

24
25

I'm making sure

I agree with the settlement, a nd I ' m going to
recommend that we proceed with it .

But what do we
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do from here?

2

where do we go and go to the public and say, look,

3

we messed up, but we did the following things, and

4

this is where we were responsible and this is where

5

maybe we weren't, but we thought this was in our

6

best interest .

7

MR. SMITH:

I mean, what did we do wrong?

Right .

So a lot of questions

8

there, all, very, very good .

9

lived this a long time and as has Joel.

10

And

And I know you've

But here is the simple answer.

You were

11

asking a series of questions on the privilege log .

12

If you would expand that to documents that we

13

looked at, and this case turned over -- this case

14

had some 1 .7 mill ion pages, I would say there are

15

some documents that were produced that weren't

16

privileged.

17

Because we don't hide the ball on things.

18

That's not the way we operate, okay .

If the

19

document wasn't privileged, the government got it.

20

And there were some documents that were

21

created by the entity, by Broward Health, and there

22

was some e - mails from Broward Health and among

23

Broward Health that weren't, what Linda and I would

24

call, "best practices", okay?

25

You know, you can't have things like, idea lly ,
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like contribution margin reports where you track

2

performance and you look at a ncillary benefits .

3

That -- I mean , that could get you in trouble.

4

And maybe some of the language that was

5

contained within e-mails and the like may have been

6

innocuous, and if we would have engaged in a trial

7

in this matter or depositions of this matter,

8

further discovery of this matter, we thought we

9

would have defenses on this, but some· of the

10

documents that we turned over, and some of the

11

things we saw, frankly, were troubling.

12

CHAIR DI PIETRO:

13

MR. SMITH:

14

CHAIR DI PIETRO :

15

Who was doing contribution reports from the

16

17
18

-- going forward .
Sorry to cut you off.

distri ct?
MR. SMITH:

Contribution margin reports came

from, I believe t hey were requested by Brian Ulery .

19

CHAIR DI PIETRO:

20

MS. BAUMANN:

21

Jacque, who

CFO's office.

Okay .

They came out of the, you know,

I mean, I think --

22

MR . SMITH :

That's correct.

23

MS . BAUMANN:

24

wasn't follow through .

25

speaking, the issue the government raised , here is

-- what we saw as was that t here
I mean, just generally
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a coding audit indicating there \lias a 53 percent

2

error rate and there was no indication of any

3

followup .

4

5

CHAIR DI PIETRO :

And I agree.

I'm not

getting too much into weeds.

6

MS. BAUMANN:

Okay.

7

CHAIR DI PIETRO :

I just want to know, is

8

there any responsible party still at the district

9

on an executive level?

10

And then my second question would be, do we

11

have any physicians?

12

accountability issue here.

13

maybe messed up, they need to be terminated .

14

I mean, there is an
We have executives that

We have doctors that maybe had bad contracts

15

or did bad coding, we might need to consider

16

terminating them, because there is an accountable

17

issue .

18

And I think it's a good time for us to discuss

19

accountability if everyone is moving tm1ards the

20

path of settlement.

21

Here's the folks responsible.

They're gone .

22

And I think that ' s what the public is going to

23

want, that's what I would want, that if something

24

was wrong and illegal, that we take a firm action

25

and say -- and I think the government would want
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that, that we take firm acti on and we take

2

responsibility seriously .

3

COMMISSIONER VANHOOSE :

And I think it also

4

shows that it won't happen again.

5

commitment that we're tying up all loose ends .

6

MS .

BA~~ '

It 's our

I will say che fact that you

7

modified all the contracts with the physicians at

8

issue went very far to helping the government get

9

comfortable wich coming to settlement.

10

I mean, they particularly focused on

11

Dr . Chizner and Dr. McCormack.

12

insistent about where is the contract; what ' s it

13

going to say .

14

And they just were

And that was a real sticking point unti l those

15

contract were resolved because they were some of

16

the last ones to finally be resolved .

17

MR . SMITH :

Mr. Chair, Linda is right.

18

that was Ms. Ba rrett that spoke earlier,

19

Ms . Barre tt, right on .

20

key for us to get below single damages.

21

what you said.

22

You got it.

And if

And that was a
Exactly

We had a number of calls last fall with a new

23

CEO, met with the government.

Mr . Goren met with

24

the gove rnment .

25

Ms. Baumann and I met with the government .

The Chair met with the government.
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when they were able to see this board, the board

2

that is before you today, its commitment to change,

3

commitment to compliance, the commitment to take

4

responsibility -- not Mr. Chair, not the commitment

5

to say, oh, we did something wrong in the past,

6

that's not what we're saying here, okay.
This settlement is a nonadmission .

7

It ' s a

8

look to do things better in a changing world , in a

9

complex world, you're going to do things better.
You ' ve done that, and that was a big hurdle to

10
11

get you guys below singl es.

12

CHAIR DI PIETRO:

13

COMMISSIONER RODRIGUEZ:

14

Rodriguez, how you doing?
MR . SMITH :

15
16
17

Mr. Rodriguez .
Jacque, this is Rocky

Hope you feel better.

Hi, Rocky.

I'm doing well, thank

you .
COMMISSIONER RODRIGUEZ:

Look, I agree with

18

the Chair that the best thing that we could do is

19

move on and put this behind us .

20

And I also share his sentiment in that I see a

21

lot of these physicians with real big salaries, and

22

they cost us a lot of pain .

23

And true, maybe there weren't checks and

24

balances years ago, as we're a new board coming in

25

and we try to, you know, do things the right way.
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And we have -- we have changed, we did the

2

template.
I'm bothered by the fact that it seems to me

3

4

that some of those who were culpable of the mess

5

that we're in, it's a question of -- I mean, I

6

don't want to get rid of every doctor in town, but

7

~he

8

9

10
11
12

Chair has a good question .
I mean, somebody really screws up and is still

there, you know so -- but I don't know how to deal
with that.
COMMISSIONER CANADA:

This is Maureen Canada.

I think that the difference -- what you're telling
us is that the information and everything you've

14

worked on, you've taken it to the government,

15

you've made the deal .

16

You understand where they're comfortable now

17

with the negotiations and modifications that we

18

made to contract, that's fine .

19

That's dandy.

The difference is that now we have to deal

20

with the public perception.

21

them and say, oh, okay, yes, we just lost $69. 5

22

million, and we modified a few contracts.

23

think that's going to be enough to make the public

24

feel very comfortable with what we're doing.

25

And that we go back to

I don't

I think we need to have a better understanding
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1

or at least going forward, we need to have

2

something with more teeth so that the public feels

3

comfortable with what we're doing , what we've done .

4

And saying we 've modified nine contracts just isn't

5

going to be it .

6

COMMISSIONER WRIGHT:

7

MS. BAUMANN :

8

9
10
l1

12
13

Can I --

Can I just interject for

purposes
CHAIR DI PIETRO:

Lee ' s have Commissioner

Wright and then Linda, we 'll go back to you.
COMMISSIONER WRIGHT:

I just want to echo

what -- this is Commissioner Wright.
I just want to echo what Commissioner Canada

14

is saying.

15

before, it's an optic.

16

Hold on.

And I know we've brought this up

The way I see it is - - I'm going to put it in

17

simple terms that I understand.

What we have done

18

to-date in doing the settlement is what we've done

19

in the locker room.

20

go out on the field.

And now we ' re getting ready to

21

And I still don't think Commissioner Di

22

Pietro's answer -- or question is really answered

23

with what we do going forward .

24

25

MS . BAUMANN :

So what I was suggesting is that

the corporate integrity agreemen t , that's wha t
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you're doing .

2

comfortable, because it makes the government

3

comfortable .

4

And it ought to make the public

I mean, they are going to be watching you like

5

hawks .

6

reviewed by the IRO.

7

going to look at it.

8

9

I mean, everything you do is going to be
The governmenc monicors are

COMMISSIONER WRIGHT:

But can I go back a

minute with the corporate integrity agreement?

10

MS. BAUMANN:

Sure.

ll

COMMISSIONER WRIGHT:

It seems to me, it's

12

focusing more on the staff management on a sea

13

level, so to speak.

14

missed it.

15

at the doctor level?

16

And maybe, I'm sorry, if I

What's it doing for the physicians or

MS. BAUMANN:

Well, you raise a really good

17

point.

18

penalties are directed at the organization and not

19

at the doctors.

20

The irony of the Stark Law is that all the

And you also raise a really good point about

21

the processes.

22

that's where the system failed.

23

checks and balances somebody mentioned.

24
25

Because I think, if anything,
There weren't the

Frankly, there weren't enough lawyers
involved .

There really -- you know, things were
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just being done by people who weren't lawyers and

2

didn't really know .
And, so, if you fix your processes and meet

3

4

the standards of the corporate integrity agreement,

5

I mean it's a pretty high standard that the

6

government thinks is good enough.

7

And they're going to be watching so that if

8

you do not do it correctly, you don't follow che

9

procedures and results -- that's what the

10

transactions reviewed by the IRO is .
They're going to look at the contract and, you

11

12

know did they get all of the steps?

Check if i t

13

was commercially reasonable and f air market value,

14

and is the ultimate contract acceptable?

15

your protection.
And the one other thing I mentioned is you

16

17

have so much turnover.

18

don't have many people who were involved.

I mean, you don't -- you

Don't forget the subpoena went back to the

19

20

year 2000.

21

gone.

22

So that's

I mean, lots of those people are long

CHAIR DI PIETRO:

I think what we need, to sum

23

it up, is there any executives that you feel that

24

were responsible, not in a criminal sense, but

25

responsible in a civil sense that are still with
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2

us?
MS . BAUMANN :

Not that I'm aware of .

To me,

3

the fault lay in an inadequate legal staff to be

4

honest .

5

COMMISSIONER WRIGHT:

6

MS. BAUMANN:

In what?

An in inadequate legal staff .

7

You just didn't have hardly any lawyers.

8

is a huge organization.

9

And this

Now, I guess you could have gotten -- used

10

outside counsel, but you didn't use a lot of that

11

either .

12

The legal budget, it was always about the

13

money.

14

very cost conscious.

15

Always .

You know, everybody wanted to be

CHAIR DI PIETRO :

So what about on the

16

physician side?

Do you have any recommendations

17

how we proceed?

Or is that more of a public policy

18

issue for us to deal with?

19

MS. BAUMANN :

Well, it's for you.

But the

20

thing I 'd sugges t is what you have already

21

accomplished .

22

sensitivity by the commissioners to the public,

23

and, you know, that's understandable.

24

is what you're supposed to do .

25

There used to be tremendous

I mean, that

But I think as you-all have seen, as you had
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to do at that last board meeting where Dr. Chizner

2

came and broughc all his fans, you have to hold the

3

line.

4

And that's hard.
CHAIR DI PIETRO:

It's really hard.
So what do we say though

5

when somebody says that Dr. Chizner cost us $8.5

6

million and is still making $860,000 a year?

7

MS. BAUMANN:

Well, you have to be very

8

confident that your current contract is totally

9

squeaky clean.

10

And that's not just the language of the

11

contract, which you've got all these policies and

12

procedures, you know, limits getting into place and

13

make sure that you've got the fair market opinions,

14

and they totally line up with the language of the

15

contract.

16

But you've got to implement.

And so, somebody

17

has to monitor it, and make sure there is

18

documenting, and it makes sense.

19

20

21

CHAIR DI PIETRO:

Was there allegations of

over-utilization as well as over-coding?
MS. BAUMANN:

With Dr. Chizner it was more

22

about, you know, the medical director and how was

23

he possibly doing that many hours.

24
25

And, again, as Jacque said, we didn't do
interviews.
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1

CHAIR DI PIETRO :

2

McCormack?

3

over-utilization?

4

MS . BAUMANN :

5

6

What about with Dr .

Is there allegations of over-coding or

Yeah, with Dr . McCormack they

didn't believe that she could work that hard .
Now, you have people, you know, who we've met

7

wich, we haven't formally interviewed, but who will

8

swear up and down that she does work that hard.

9

CHAIR DI PIETRO:

Was there ever an allegation

10

that catheterizations were done inappropriately, in

11

the sense of that they were done on an emergency

12

basis when they could have been done on a

13

nonemergent basis, since she's our interventional

14

cardiologist that handles all the on-call

15

emergencies?

16

17
18

MS. BAUMANN:

I don't recall the government

saying anything like that to us.
You know, again, David, if this goes to trial,

19

you know, in a litigation .

20

allegations will be --

21

CHAIR DI PIETRO:

Those kinds of

Yeah, I don't think we're

22

going to go there.

I'm just

23

here behind closed doors, so to speak.

24

COMMI SSIONER WRI GHT:

25

CHAIR DIPIETRO:

while we're sitting

The locker room.

Yeah, the looker room .
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1

trying to figure out whac's the responsible

2

response that we give when we get in the public .

3

We're huddled here when nobody is here.
Where do we go in strategically and in the

4
5

form of accountability to the
MS . BAUMANN :

6

organiza~ion?

Well, I know Dr. El Sanadi is,

7

you know, wrestling wich this .

8

ongoing issues again, on the implementation side.
so she had a contract that it entitled her to

9
10

benefits.

11

she never took her leave.

The benefits are a lot of money because

And so there are these funnel on compliance

12

13

issues that have to be wrestled with.
Dr . El Sanadi has already changed the benefits

14
15

policy , which is great .

16

lot.

17

There is a lot of

That's going to help a

There is a lot more supervision by IHS of the

18

lawyers to make sure that the total compensation

19

we -- jusc what's happening is that part of the

20

preparation for the corporate incegrity agreement

21

is going to resolve a lot of these issues, so long

22

as you keep monitoring.

23

I mean, somebody has got to check those

24

medical director logs .

25

exist?

Are they credible?

Is the documentation there?
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CHAIR DI PIETRO :

1

Because I think some of the

2

physicians, like Yoldas and Caldwell, were very low

3

in the totem pole .

4

was very low on the totem pole .

And I think their Medicare v1ork

5

MS. BAUMANN :

6

CHAIR DI PIETRO :

7

numbers.

I'm focusing in on the big

The multimillion dollar numbers.

I was pleased to see -- not pleased in a good

8
9

That's why t:hey're

way, but pleased that the Yoldas and Caldwell's

10

numbers were very small.

11

ort:hopedic doctors were not included.
So, I'm just trying to figure out, the big

12
13

And many of our

astronomical numbers, what do we do?
MS. BAUMANN :

14

Dr. McCormack is a hard one,

15

just because they were relying on some reports from

16

2007,

17

few interviews Jacque did was of Frank Cohen, who

18

was one of the consultants that they quoted who

19

implied that she worked too many RVUs and it wasn't

20

possible to work that many RVUs in a day.

21

'8, from these consultants who -- one of the

And, you know, Jacque totally demolished the

22

theory with Cohen's help .

He said, look it, I was

23

just trying to get business .

24

methodology has been refuted .

25

water.

That whole
It doesn' t hold

You can't say that just because she worked
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X numbers of RVUs, that leads to, you know, 33

2

hours a day.

3

It just doesn't work like that .

And we did some additional research and
further proved that that methodology has been

5

6

rejected .
Dr . McCormack is kind of an outlier.

I'm not

7

qualified to say how good she is, but from what I

8

understand

9

CHAIR DI PIETRO :

But what I think we need to

10

do is, we don't need to have an interventional

11

cardiologist sitting there doing a ll the work.

12

It's creating a very big risk.

13

we need to look at our cardiology program.

14

need to open it up.

15

physicians in there so we don't have a physician

16

doing 16,000 RVUs or whatever it is.

17

more of a competitive process.

18

we

We need to have more

And that it's

And I think that's what we need to know,

19

because things frankly haven't really changed other

20

than the compensation.

21

The structural model of our entire cardiology

22

department is exactly the same as we left it from

23

2011 to the present.

24

25

So where do we go from here to stop that
culture that is clearly not working?

It clearly
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1

got us into a loc of financial trouble.

2

just trying to figure out where do we go from here

3

to fix it.

4

5

6

COMMISSIONER VANHOOSE :

And I'm

So along these

lines -- this is Sheela VanHoose .
So in Halifax of the other issues, what did

7

they do along these lines?

8

about their executives and their physicians -- just

9

trying to compare apples to apples.

10

MS. BAUMANN:

When they were talking

They were really -- you know, it

11

was all Stark Law and inappropriate compensation

12

but it was really very different.

13

talking about their methodol ogies of payment , you

14

know, productivity bonuses, things like that .

15

They were

Here, I think what really happened is you had

16

a lot of physicians making a lot of money.

17

also had some disgruntled individuals .

18

You

You're covered in the press constantly, so

19

you're under a lot of scrutiny .

20

government kind of zones in on high compensation.

21

But you had

the

And if you could have documented very clearly

22

that it was totally warranted .

And, you know, 99

23

percent of the cases, they would have left Dr.

24

McCormack alone probably.

25

a number of physicians that they were concerned

The fact that there were
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1

about, for somewhat similar reasons .
You know, one thing that is really going co be

2
3

difficult and we have been struggling right now

4

with these groups to deal with is the government's

5

position is that it's not appropriate , it 's not

6

commercially reasonable for you to lose money on a

7

physician's practice.
Now, there are dozens of articles, and we had

8
9

a loc dispuces with the government over this point,

10

because there are many studies that show that you

11

often lose money on a physician practice if you

12

only count their fees .
But Dr . El Sanadi has convened with a number

13
14

of groups, and I know Lynn has been involved and

15

we're trying to make sure that a l l of these

16

contracts are defensible and all the various

17

evolving standards that the government has come up

18

with.

19

And I think if you can say, okay, you don't

20

like, you know, Dr . Rosko's contract now, we'll we

21

fixed it .

22

it's fine.

23

It's now good and we're checking it and

He may make, you know, the 90th percentile ,

24

which seems like a lot of money, but, you know,

25

it's fine and here is all the things we have in
Ba iley & Assoc iates Reporting, Inc .
954-358-9090

Page 73
1

Meditrax system that shows and documents that it's

2

fine .
And if you could have done that, an outlier

3
4

like Dr . McCormack, it \vOuld have been much easier

5

to understand .

6

And also the thing with Dr. McCormack was

7

there was a consultant report that -- I don't even

8

know who engaged them,

9

no follow-up was taken.

I

doubt it was a

lav~er,

and

So what woul d have helped there is if you

10
11

could have said, oh, yeah, we saw that.

12

it wasn't credible and we went out and we went to

13

another consultant and they had them double check

14

it and they said, oh, it's okay, you know, for X,

15

Y,

16

17
18

They said

z reasons.
So it's that follow - up and implementation that

would have saved you, I think.
COMMISSIONER VANHOOSE :

Okay.

So for my

19

knowledge, and maybe you know the answer to this,

20

you know, Maureen and I have only been on the board

21

for a couple months -- or

22

year, right?

23

I

guess now, it's almost

So, I have know, you know, \.,rhen we have --

24

we've had a couple physician contracts come before

25

us, and when they have been over the 60th
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percentile, you know, the board has gone out -- was

2

that happening before too?
I'm just trying to understand from the past

3
4

when we had this whole issue happen to now, how has

5

the board changed, I guess and -CHAIR DI PIETRO:

6

Since I've been on the

7

board, any physician contract over 75th percentile

8

was approved by the board.

9

Going years back, every physician contract was

10

through like a legal review charter -- I don't want

11

to bring back old history, but it used to be the

12

chair of the board, I think the CFO and CEO would

13

meet outside the public and approve every single

14

contact.
COMMISSIONER VANHOOSE :

15

So the board -- I

16

mean, essentially all of t hese contracts were

17

approved by the board, not the current board,

18

but

19

CHAIR DI PIETRO:

The Chizner contract was

20

approved by the board as reported in the

21

Sun-Sentinel.

22

DR. NABIL EL SANADI:

So, if

I

may,

23

Commissioner Di Pietro, Ms. Baumann mentioned some

24

of the changes \'le 've made.

25

There is a board compliance committee, some of
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1

the policies that were put together by the board .

2

The contract review process has been changed .

3

Severa l administrators are not part of the

4

administrators currently .

5

And when we look at, prospectively, the

6

processes, we're bringing down a very tight set of

7

policies and processes to make sure that

8

prospectively all board members, and of course the

9

c suite, are not only practicing good business

10

practices, but excellent legal practices that are

ll

compliant .

12

One question that I have for Ms . Baumann.

13

When Commissioner Di Pietro asked specifically, as

14

far as physicians names, by name, Chizner and

15

McCormack, had the government seen the current

16

contracts that they have?

17

MS . BAUMANN:

Oh, yes.

18

DR. NABIL EL SANADI:

So the question

19

follow-up to that, as far as cold comfort letter

20

that we're getting, if the government has seen all

21

of the contracts, including the ones that were just

22

promulgated, for those two physicians or the other

23

physicians also, does the cold comfort letter cover

24

that?

25

MR . SMITH:

The cold comfort letter only goes
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1

until the date of, you know, June, essentially.

2

doesn't go forward past that.

3

DR . NABIL EL SANADI :

4

the cold comfort, Jacque?

5

MR. SMITH:

It

So June 18th, is that

The date you had the agreement --

6

no, it's actually the year prior .

7

there could be an argument, Dr . El Sanadi, in all

8

candor that those, you know, legally those

9

contracts are outside the scope of the cold

10

So, you know,

comfort .

11

But, as you know, because you were part of

12

that process, we were very transparent with the

13

government about what we were doing.

14

the board was doing.

15

the board.

16

About the adherent, the recommitment to compliance.

17

.~out

About what

About the new membership on

the new vision of the board.

Justice has not expressed any concern about

18

the matrix or any of the new -- any of the new

19

contracts at all.

20

MS . BAUMANN :

I think it's a pretty reasonable

21

assumption they have clearly looked at those

22

contracts.

23

imagine they didn't review them very closely.

24

I think so long as they are implemented correctly,

25

they should be fine.

They were given copies and I can't

Bailey & Associates Reporting, Inc .
954-358-9090

And

Page 77
DR . NABIL EL SANADI:

1

Ms. Baumann, what you're

2

saying, all nine contracts or whatever contracts

3

with those physicians that are in the settlement,

4

have been reviewed by the government already?
MS. BAUMANN :

5

Yeah, I

think they have seen all

6

of them .

7

sent every single one.

8

through other channels, but they certainly were

9

aware of the process.

10
11

I would have to check and make sure we

I mean, they mentioned it to

us.
DR. NABIL EL SANADI:

12

Chizner and McCormack?

13

MS. BAUMANN:

14

They may have gotten them

With specificity,

Chizner and McCormack we

specifically send them at their request.

15

COMMISSIONER RODRIGUEZ :

16

went from $6 million to $800,000?

17

DR. NABIL EL SANADI:

Well, didn't Chizner

I think the max number

18

for him, if I remember correctly, is around

19

$860,000 a year.

20

CHAIR DIPIETRO :

21

COMMISSIONER RODRIGUEZ:

22

MS. BAUMANN :

23

CHAIR DI PIETRO :

24
25

He was at 1.1.
At $1.1 million.

Or 1.2, he was
But it was a guaranteed

salary .
MS. BAUMANN:

Yes.

He's definitely much
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lower .

2

CHAIR DI PIETRO :

Commissioner Gustafson .

3

VICE CHAIR GUSTAFSON:

Fair market value

4

analysis of the nine named, some of those had fair

5

market value analysis but they were maybe not

6

they picked che wrong -- they said, okay, v1e' re

7

okay if we go to the 90th percencile or something

8

like that.

9

10
11

12
13

Wouldn't a number of those also have,
inadequate as they may have been -MS. BAUMANN:

Yes, when they're inadequate,

then the government doesn't count them .
VICE CHAIR GUSTAFSON:

But there was -- when

14

you talk about getting rid of people or whatever,

15

there may have been -- and not just historically,

16

it's not going to change anything.

17

Were there fair market evaluations ill or

18

conceived or had they done on all of those

19

contracts?

20

MS. SORENSON:

A few of them.

But there were

21

a lot of contracts where there were no fair market

22

values.

23

weren't don'l: right.

24
25

There were a number -- you know, they

What would happen is a lawyer -- again, no
lawyer, it was Brian or Joe, who would request
Bailey & Associates Reporting, Inc.
954-358-9090

Page 79
1

2

them, so no lawyers involved .
The consultant would jusc send him a response,

3

you know, a report, that might be de minimus .

4

mean, if any one of the lawyers at this table would

5

have looked at that, you know, they would have

6

wanted it edited .

7

I

You know, obviously the consultant opines on

8

what's fair market value, but the opinion has to

9

relate to the actual contract.

10

And in a number of cases the contract that was

11

actually signed had different terms of what the

12

fair market value opinion opined on, so it just

13

didn't work .

14

That was the case with one of the sports

15

medicine.

That may have been a draft.

16

the one I'm aware of, I saw it before it was

17

finalized and said, wait a minute, it's not going

18

to work.

19

So, it's that kind of

20

VICE CHAIR GUSTAFSON:

At least

I remember some of the

21

doctors, the orthopods went out and got themselves

22

a -- they kind of a blue ribbon cast of five names,

23

five other doctors that they asked there to do the

24

analys i s based on that, and they came back with

25

their offensive position that , okay, we could
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demonstrace that our like kind orthopods like

2

ourselves who make a lot more money, you know,

3

someplace else or something.

4

MS . BAUMANN:

That's che thing.

And that's

5

why you adopted that fair market value policy,

6

which I think was really a vast improvement because

7

it kind of narrowed the field.

e
9

I mean, you can't have -- there's a million
people who call themselves fair markec value

10

experts .

11

others.

12

Some of them are more credible than

And, you know, it consumes so much more cime

13

and energy .

14

function.

15

helped you come up with a reputable fair market

16

value report that you can feel comfortable supports

17

what you did.

18
19

20

And I mean, it's hard for you-all to
So, I think limited options really

CHAIR DI PIETRO:

We'll go to Commissioner

Rodriguez and then we'll get to Heidi after.
COMMISSIONER RODRIGUEZ:

Yeah.

We are a

21

fairly new board.

22

forever and can't be blamed for everything that

23

went on.

24

new board .

25

I know that Joel has been around

But the reality is that we're a fairly

And I mean, you had to deal with six other
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folks and everything else, and who knows what was

2

going on here .

3

I wanted to add to the fact Lhat we've come in, and

4

made a lot of changes within the very short time

5

that we've been here, because we're a ll in it for

6

che right reasons .

But anyways, so -- but I think that

7

So I think that it's time you added to

8

whatever we we 're going to be telling the public.

9

And I believe that we have a new public relation

10

man, Ben , who is doing some good work.

11

him.

12

And I know

He's probably -- he's got a great reputacion.

13

I know a lot of the people he worked for .

14

think that he should be able to come up with one

15

single message, and let it be one person out there

16

be doing the work for us.

17

And I

I usually don't make any comments to anybody.

lB

I said, hey, this is what we had to do and life

19

goes on.

20

MS. BAUMANN:

Well, that's what we've talked

21

about.

22

health care providers, more particularly Florida.

23

It's one of the highest, you know, areas of focus

24

of the federal government.

25

This is such a totally common problem for

You have a heat task force and you've had one
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for ages .

2

here .

They believe there's a lot of fraud

3

I just in che past week saw two other

4

hospitals, one has a problem with their leases.

5

Another one with some multiple kinds of physician

6

arrangements that are much more kind of blatant and

7

obvious kickbacks.

We did work really hard to get your settlement

8
9

10

so, you know, it's not good.

below Halifax'.

We started with a lot more doctors

then they ever had.
And it was meant to be, part of recognition

11

12

that, you know, you guys didn't have as many

13

problems.

Your settlement amount is lower.

And you really suffer from being so

14

15

financially solvent.

We could have gotten that

16

number down a lot if you were, you know, on the

17

brink of financial -COMMISSIONER CANADA :

18

I don't think that this

19

has anything to do with us questioning the work

20

that you've done, the fantastic job that you've

21

done .

22

But the majority of the public doesn't

23

understand any of the things that we just

24

discussed.

25

They don't care that other hospitals are going
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through the same problem that we are .

2

You know, the community, our taxpayers only

3

care about how they are affected and what we are

4

doing to make sure chat this doesn't happen again

5

and we have co explain it in layman's terms .

6

I mean, I'm new to the board .

I didn't know

7

about any of this until I became a member of the

8

board .

9

doesn't get it .

10

So, you know, 90 percent of our population

So, I think that we need to take what we've

11

l earned today and meet at some point individually

12

or the CEO and Dr. El Sanadi or the Chair, and meet

13

with Ben and come up with some kind of positive

14

spin that the lay people can understand, that will

15

give them a good feel about what we have done to

16

prevent this that makes sense to them .

17

DR . NABIL EL SANADI:

Commissioner Canada, we

18

work very hard as far as messaging.

We've already

19

had several sessions with all of our outside

20

advisors, as far as PR and/or marketing to come up

21

with a very positive message saying this is --

22

COMMISSIONER CANADA:

Okay.

23

DR . NABIL EL SANADI:

We've turned a leaf.

24

We're bringing some things to closure and we're

25

trying to move on.

And so we have it very

Bai ley & Associates Reporting, Inc.
954-358-9090

Page 84
1

arciculated detailed, granular message thac is

2

understood at che eighth grade level .

3

COMMISSIONER CANADA :

4

CHAIR DI PIETRO :

5
6

Okay.

Okay.

Good .

So we'll go to

Commissioner VanHoose and then Heidi.
COMMISSIONER VANHOOSE :

Okay .

I jusc have --

7

I have one question kind of moving away from this

8

topic and going back to when we were talking

9

financial.

10

So, I know we have the 69 figure, plus the

ll

interest.

12

there?

13

pipeline?

14

financially as a system?

15
16

What other potential dollars are out

Is there anything else coming down the
I mean, what else are we looking at

MS. BAUMANN:

Well, there is the attorney's

fees as I mentioned, the $840,000.

17

COMMISSIONER RODRIGUEZ:

18

MS. BAUMANN:

19

COMMISSIONER RODRIGUEZ:

20

MS. BAUMANN:

$800,000.

Right.

Yes .

For the relator?

Well, there is the

21

attorney's fees for the relator and there is the --

22

their money comes out of the $69.5.

23

COMMISSI ONER RODRIGUEZ:

24

MS . BAUMANN :

25

Right.

Right.

I don't know if this is what you

intended, but there are other compliance matters
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pending .

2

resulted in an overpaymenc .

3

be returned .

4

It's relatively small .

5

You know, there is a coding audit that

Stark Statute.

7

with those.

9
10

You know, that's a million or two .

There are a couple self-disclosures under the

6

8

That money is about to

They are so far behind in dealing

COMMISSIONER VANHOOSE:

There is a couple

other pending -MS.

BA~~=

Yes.

So chere is ocher things

11

that could result in dollars.

12

this magnitude.

13
14
15

DR. NABIL EL SANADI :

They are nothing of

These are all in the

past, that you know of?
MS. BAUMANN :

Yes, it's just the money, there

16

is going to be money that has to be paid under the

17

Stark self-disclosures .

18

DR. NABIL EL SANADI:

19

MS . BAUMANN :

I'm sorry.

What year--

There are -- she had asked about

20

money that might be paid.

21

there are other compliance issues that could, you

22

know, cost you some money, but nothing near, I

23

mean, this magnitude.

24

CHAIR DI PIETRO :

25

COMMISSIONER NIELAND:

And outside of this

So let's go to Heidi .
Can I real quick?
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MS. SORENSON :

I'm never going to--

2

COMMISSIONER NIELAND :

Just one correction for

3

the record that was made earlier that we made a

4

reference co the relator as a he repeatedly .

5

the relator's identity is sealed, I think it should

6

be

7

COMMISSIONER RODRIGUEZ:

8

COMMISSIONER NIELAND:

9
10

Since

Gender neutral.
- - he or she, gender

neutral state .
COMMISSIONER RODRIGUEZ:

He or she.

I don't

11

know if it's a he or she, but you know, Latins talk

12

about he.

13

CHAIR DI PIETRO :

Usually Commissioner

14

Gustafson gets in trouble for that .

15

gender neutral.

16

17
18

COMMISSIONER NIELAND :

Not being

He was being gender

neutral, that's why -COMMISSIONER RODRIGUEZ:

I just want to add

19

one more thing.

20

Office, I believe that if we were going to hear

21

from them, we would have heard it by now, and we

22

didn't .

23

concerned about that.

24
25

As far as the Attorney General's

So that's not, you know, I'm not too

COMMISSIONER NIELAND :

I need a five minute

break .
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CHAIR DI PIETRO :

Five minute break.

2

COMMISSIONER WRIGHT:

Okay .

Just one more thing,

3

a lso, since we're correcting the record.

4

I can't remember who it was right now, somebody was

5

referring to public relations and a spin.

6

think

7

record .

8

9

10
11

12
13
14

~hac's

I don't

a good connotation to have on chat on

COMMISSIONER RODRIGUEZ:
no, it was me .

Well, I change it --

I'm used to talking.

COMMISSIONER WRIGHT:
word spin's.

Earlier,

Well, let ' s not use the

We sound like we're trying to l ie.

COMMISSIONER RODRIGUEZ:

Well , let ' s change it

to the proper, correct -- the proper language.
DR . NABIL EL SANADI:

So, for the record, we

15

are going to be very substantive and concrete and

16

serious --

17

COMMISSIONER RODRIGUEZ:

Yes .

18

DR . NABIL EL SANADI:

as far as what we go

19
20

21
22
23

24

25

forward with the public.
COMMISSIONER RODRIGUEZ:

Spin is a slang that

I use a lot because of my other life.
COMMISSIONER WRIGHT:

Oh, you watch too much

Fox News.
COMMISSIONER RODRIGUEZ :

No, because I was a

spin master at one time.
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CHAIR DI PIETRO:

2

DR . NABIL EL SANADI:

3

So five minute break.

Procedurally, how do we

do that?
CHAIR DI PIETRO :

4

5

Okay .

adjourning or

I guess we're just

we can adjourn, right?

6

MR. GOREN:

Recess .

7

CHAIR DI PIETRO:

8

COMMISSI ONER NIELAND:

9

CHAIR DI PIETRO:

Recess.
Recess.

Okay.

We're in recess.

10

right.

11

back on the record when we meet again.

All

And we' ll go off the record and I'll go

12

MR. GOREN:

Go back into the shade.

13

CHAIR DI PIETRO:

14

MS . BARRETT:

15

(Thereupon, a recess was had off the record.)

16

CHAIR DI PIETRO:

Yes.

Yes.

We'll conclude our recess.

17

We broke for less than ten minutes for bathroom

18

breaks for everybody.

19

Back in the shade session.

20
21

COMMISSIONER VANHOOSE:

24

25

Does it have to be on

the record that we went to the bathroom?

22
23

We're back on the record .

DR. NABIL EL SANADI:

Just letting people

MS. SORENSON :

I've already introduced

know.
Okay.

myself, I 'm Heidi Sorenson from the law firm of
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Foley and Larnder.

2

was engaged by North Broward Health Hospital

3

District .

4

On July lOth, Foley and Larnder

The scope of the engagement was to provide a

5

recommendation regarding whether to settle an

6

investigation by the Department of Justice with

7

respect to certain physician employment

8

relationships at the district, specifically whether

9

the district should litigate or accept a proposed

10

settlement and principal that the Department of

11

Justice offered to the district on June 18th, 2015.

12
13
14

The scope of the engagement did not include
negotiating with the Department of Justice.
The terms of the proposed settlement and the

15

principal were the products of years of

16

negotiations between the Department of Justice and

17

Goren, Cherof and Arent Fox as you've heard, who

18

are representing the district in the investigation .

19

The scope of the engagement, likewise, did not

20

include Foley and Larnder or that of the integrity

21

or the advice or strategies provided by prior

22

counsel over the past several years, including

23

evaluating the reviews of the physician

24

arrangements.

25

Engagement and review are limited in both
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scope and time .

2

it encompassed certain documents related to the

3

investigation, but did not include every

4

potentially relevant document .

5

Because of the time constraints,

Foley and Larnder, LLP requested documents

6

from Arent Fox on July 13th, 2015, as Arent Fox was

7

retained as special counsel and was the primary

8

contact wich Department of Justice, it was our

9

understanding that Arent Fox would have the most

10
11

comprehensive collection of relevant documents.
The requested documents included, but were not

12

limited to, drafts of settlement agreements,

13

damages analyses, copies of physician agreements,

14

copies of subpoenas and the district's responses

15

thereto, copies of privilege logs produced by the

16

district to the government and the documents that

17

appear on those logs .

18

Presentations prepared by the government or the

19

district as well as any documents referenced

20

therein, and internal reviews conducted by the

21

district, its counsel or consultants related to

22

physicians and physician arrangements that have

23

been the subject of the investigation .

24
25

Copies of any pleadings.

Arent Fox began providing documents to Foley
on July 16th, 2015.

The last set of documents was
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received on August 14th, 2015 .

Ic is not clear to

2

us at this cime whether Arent Fox provided all the

3

requested documents .

4

The review of the documents received was

5

conducted over a period of one month, from July to

6

August 16th, 2015 .

7

Foley and Larnder also spoke with Arent Fox on

8

a number of occasions.

9

independent investigation nor did they speak with

10
ll

12
13

Foley did not conduct an

potential witnesses.
Foley relied upon the information provided by
Arent Fox.
Given the current posture of the case, we

14

recommend that the district accept the proposed

15

settlement instead of proceeding with litigation .

16
17

CHAIR DI PIETRO:

Okay.

Any questions for

Heidi?

18

COMMISSIONER RODRIGUEZ :

19

DR . NABIL EL SANADI:

Good job .

If I may, Commissioners ,

20

just to reiterate.

If I heard you right, you said

21

it was a limited scope as far as your review?

22

MS . SORENSON :

23

CHAIR DI PIETRO:

24
25

That's correct .
Any documents that you

didn't review?
MS . SORENSON:

That I didn't review?
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2

3

CHAIR DI PI ETRO :

That you wanted to review or

would ha ve helped you in your review?
MS. SORENSON:

It's unclear to us at chis time

4

whether we should expend resources co determine

5

whether we can confirm whether every document that

6

was listed on the privilege log was received by us.

7

It would be a very time consuming process, and we

8

haven't gone through that.

9

DR. NABIL EL SANADI:

10

CHAIR DI PIETRO:

ll

DR . NABIL EL SANADI:

12
13

If I may, Mr . Chair.

Go ahead.
So the number of $69.5

is a good number?
MS . SORENSON:

The number 69.5 is a number

14

that represents a number that is less than a

15

designated health services revenue that was paid by

16

the district for the nine -- was paid to the

17

d i strict for the nine physicians .

18

The typical range for settlement in these type

19

of cases i s a range around single damages to a

20

multiplier of that .

21

22

So the number is a number that is consistent
with other settlements.

23

DR . NABIL EL SANADI :

24

ca~IR

25

DI PIETRO :

Thank you .

okay .

Any other questions

for anyone?
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2

so this is what we're going to do, let's go
out of the shade and reconvene the public portion

3
4

DR . NABIL EL SANADI :

If I may, Mr . Chair .

5

Di d we get any instruction as far as

6

packaging, what Commissioner canada was saying as

7

far as what we can say and what v1e can't say?

8

9

MS. SORENSON :

Yes .

We were very strictly

instructed by the Department of Justice during a

10

telephone call on Tuesday that I participated in,

11

along with Linda Baumann and Jacque Smith, not to

12

speak to the press in any way, even about the

13

material that will be discussed at the public

14

session today .

15

16

DR . NAB IL EL SANADI :

So nothing - - everything

is still in the cone of silence .

17

MS. SORENSON:

Absolutely.

18

DR . NABIL EL SANADI:

And for the sake of

19

sequencing, once -- from what I understand, is if

20

the commissioners vote yes to proceed with the

21

settlement and the number is okay, then that goes

22

to the judge to sign .

23

24
25

Once the judge signs , then everything is open;
is that correct?
MS . SORENSON :

The judge issues an order
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dismissing the case and unsealing it .

2

judge issues the order unsealing it, it is typical

3

that the Department of Justice will issue a press

4

release.

5

And when the

At thac same time it will be appropriace for

6

the district to issue its own press release .

7

not at any point before chat.

8

MR . SMITH :

9

DR. NABIL EL SANADI:

Mr. Smith

10

COMMISSIONER WRIGHT:

Actually, hold on.

11

12
13

Dr . El Sanadi, may I, sir?

want to continue with Dr. El Sanadi.
MR. SMITH:

But

I

The unseal

I want to clarify that briefly,

Mr. Chair.

14

COMMISSIONER WRIGHT:

15

MR . SMITH :

Okay.

Well

So the precision here is as

16

follows:

17

approach, then the CEO and Linda and I will execute

18

a settlement agreemenc with the Department of

19

Justice .

20

If the board endorses the recommended

We will send that to the Department of

21

Justice.

The Department of Justice will get the

22

necessary signatures including from agency counsel

23

and including the us attorney and others.

24

Once that happens and we have a complete

25

signed document, the CEO, the entity needs to
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transfer the funds within ten days to the

2

government.

3

sooner, all the better, because once che funds are

4

transfers, then you have what we call the right of

5

settlement signed and che money has been delivered .

6

Then it can go to the court .

7

If the CEO can transfer the funds

And everything that Heidi said is correct,

8

it's endorsed completely .

It will then go before

9

the court, the court will act -- as I indicated

10

before, we hope that the court will act by the end

11

of September.

12
13

14
15
16

17

So, thank you Mr. Chair, for that
clarification .
CHAIR DI PIETRO :

Thank you.

Commissioner

Wright .
COMMISSIONER WRIGHT :

Yeah, thanks .

Okay.

I'm good to talk now, Jacque?

18

MR . SMITH :

Colonel, you can a lways speak.

19

COMMI SSIONER WRIGHT:

All right.

Unsealed was

20

used previously, so that means that unseals the

21

whistleblower's name as well?

22

MS. SORENSON :

Yes, it would.

23

MR . SMITH :

24

COMMISSIONER WRIGHT:

25

MR . SMITH:

Yes, Colonel, it does .
All right .

It's only partially unsealed now,
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you know .

It's unsealed so we can share that

2

information about the fact that there is a qui tam .

3

But there i s a lot that still remains

4

so it bas to be totally unsealed before it could be

5

discussed in the public .

6

CHP.IR DI PIETRO :

7

VICE CHAIR GUSTAFSON :

~~der

seal,

commissioner Gustafson .
Yes.

Just a

8

clarification, we're going to get up and walk out

9

of here.

We will vote, we'll take our position.

10

Say with whom the vote is, we're going to go as

11

recommended.

12

you -- I don 't know if you could answer it.

13
14

We've got media outside.

DR . NABIL EL SANADI:

No .

No .

What do

I had a

pregnant thought, but --

15

MS . BARRETT :

You mean, what should you say?

16

VICE CHAIR GUSTAFSON:

17

MS . BARRETT :

Yeah.

what you should say is, you can

18

reference the notice of the meeting, that it

19

involved pending litigations and that you have been

20

instructed by counsel and the Department of Justi ce

21

that not to comment until the matter is fully

22

concluded .

23

And then you would the n ma ybe direct it to Dr .

24

Doris Peek or a media person for any additi ona l

25

there would be no other comments.
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So, you would say that you have been

2

instructed by counsel and the Department of Justice

3

not to comment until the matter is fully completed .

4

CHAIR DI PIETRO:

So when we go back -- and I

5

have a proposed motion, but when we go back in the

6

public session, do we have to open up for public

7

comment and reopen the public meeting and canvass,

8

legally?

9

10
11
12

MS. BARRETT :

You had public comment in the

beginning, when there was an opportunity -CHAIR DI PIETRO:

I didn't allow for public

comment.

13

DR . NABIL EL SANADI :

If I may, Mr. Chair .

14

so I guess, even if there is media and media

15

in the room during the open session, there is

16

nothing to comment on .

17

as is instructed by the Department of Justice, we

18

cannot discuss this matter.

19

CHAIR DI PIETRO:

The advice of counsel and

So but in the public, there

20

is going to be a motion to -- and I'll read it into

21

the record, it says, I move to -- and this is going

22

to be a proposed motion.

23

I move to authorize and direct counsel to

24

propose a settlement offer to the United States

25

Department of Justice in the amount of $69.5
.
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million, plus legal costs, and interest and enter

2

into a corporate integricy agreement with the

3

Office of Inspector General of the Department of

4

Health and Human Services.

5

To effect this, counsel shall work with the

6

board, chair and/or president CEO to prepare,

7

finalize and execute necessary documents to

8

finalize the settlement, seek approval by the

9

United States Department of -- excuse me, United

10

States Districc Court in the Southern District of

11

Florida.

12

So that would be in the public motion .

13

would be my recommended motion.

14

DR. NABIL EL SANADI :

Thac

If I may, Mr . Chair.

I

15

think counsel, Ms . Barrett said that the Department

16

of Justice says that we cannot say anything beyond

17

exactly that .

18
19

CHAIR DI PIETRO :

MS. BARRETT:

21

CHAIR DI PIETRO:

23

That's going to be

in the public.

20

22

Righc .

Right.
That has to be in the public

legally.
MS. BARRETT:

So for example, let's say, if

24

anybody were to ask a question there is no --

25

commissioners cannot respond .
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CHAIR DI PIETRO:

Okay.

But legally that's

2

going to be in the public, and they're okay with

3

that being in the public?

4

MR. SMITH:

5

COMMISSIONER CANADA :

6
7

8

9
10
11

12

Yes, you're correct.
Okay .

the public, we just can't comment on the motion.
MS. BARRETT :

Correct .

Or on anything e l se

said in the shade session .
VICE

C~.IR

GUSTAFSON :

Will the media or the

public get a copy of the resolution?
CHAIR DI PIETRO:

I think we have to bring

Maryanne in here and do the minutes?

13

VICE CHAIR GUSTAFSON:

14

MS. BARRETT:

15

VICE CHAIR GUSTAFSON:

16

MS . BARRETT:

17

COMMISSIONER CANADA :

18

The motion is in

So they can have --

Not the minutes of the shade.

Yes .

No.

No.

The notes.

The motion.
The motion in the

public.

19

VICE CHAIR GUSTAFSON:

20

MS. BARRETT:

21

VICE CHAIR GUSTAFSON:

The motion.

Uh-huh.
So we probably should

22

have the benefit of that so we don't step on our

23

own tongue.

24

25

CHAIR DI PIETRO:

Is it a walk on?

to add it as an agenda item?

Do we need

Item number one and
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2
3

then make a motion?
DR . NABIL EL SANADI:

I think procedurally

that's probably --

4

MS . BARRETT :

No .

5

DR. NABIL EL SANADI:

I think one last comment

6

to Commissioner Gustafson's question as far as \olhat

7

else can we say.

8
9

This is -- I'm expecting possibly a public
record request today or tomorrow morning, and the

10

only thing that can be provided is exactly

11

what's -- the deliberations and the reporting of

12

the deliberations in the Sunshine .

13

Mr. Goren; is that correct?

14

MS. BARRETT :

Ms. Barrett and

Because I don't believe there

15

could be deliberations in the Sunshine .

16

the motion is in the Sunshine .

17

DR . NABIL EL SANADI :

Understood .

It's just

But there

18

is a second and then discussions -- the discussion

19

is the discussions .

20

VICE CHAIR GUSTAFSON:

So if the gentleman

21

comes up to me and says, so, is this that federal

22

case that's been kind of shushed around here, and

23

what you guys concluded or do you have a

24

recommendation going?

25

COMMISSIONER RODRIGUEZ:

No comment .
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1

COMMISSIONER CANADA :

2

VICE CHAIR GUSTAFSON :

3

4

la~~ers

Yeah, we can't discuss .
I'm going to ask the

to answer that .

MS . BARRETT :

You've been directed by counsel

5

and the Department of Justice not to discuss until

6

t he matters are concluded .

7

CHAIR DI PIETRO:

8

MS . BARRETT :

9

10

I wouldn ' t say no comment.

Yeah .

You can tell a little bi t

more wording rather than no comment.
CHAIR DI PIETRO:

Because i t's not a no

11

comment because you don't want to comment, it's a

12

not comment because you can't comment.

13

DR. NABIL EL SANADI :

Mr . Chair, the record

14

has already been framed, which is we have been

15

instructed by the Department of Justice and our

16

counsel not to comment .

17

motion that stands for what it is .

18

now that's sufficient until, I guess , the judge

19

signs --

20

MS. BAUMANN:

21

DR. NABIL EL SANADI :

And the motion is the
And I think for

Once the order is unsealed.
So technical question,

22

the p roceedings from this shade session now, could

23

be made availabl e to media just in case they ask

24

after the judge signs .

25

MS . BARRETT:

Correct .
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COMMISSIONER VANHOOSE:

1

I have one, just one

2

question, when we're talking about sealing and

3

unsealing, so \olhat actually becomes public?
When everyone says likely unsealed, so what

4

5

••ill the public be able to find on their own

6

outside of our conversations?
MS. BAUMANN :

7

Well, for example the

8

complaint -- or you're talking about everything

9

all your shade sessions, that's a different matter,

10

but under the federal -COMMISSIONER VANHOOSE:

11

12

If you do a foyer

request, what do you -MS. BAUMANN:

13

You•l l get most of the

14

pleadings, but there is another wrinkle.

The

15

settlement agreement is certified and certain

16

things will remain under seal.

17

what those things are.

And we don ' t know

We ' re guessing that they are things like

18
19

request for extension of time that the government

20

must have fi led many of -- during, you know, this

21

four year period .
There could be other things .

22
23

know.

24

unseal it, and they wouldn 't do it.

25

we just don't

We asked the government to release it and

COMMISSIONER VANHOOSE :

Okay .

But right now
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it's sealed, correct?

2

MS . BAUMANN:

3

COMMISSIONER VANHOOSE:

Uh- huh.
And then it \'iill only

4

be slightly unsealed, if I heard correctly.

5

then it will be sealed again?

6
7

MS.

BAUV~ :

No .

And

The it will be -- the vast

majority I think of the docket YJill be unsealed .

a

COMMISSIONER VANHOOSE :

9

MS . BAUMANN:

Okay.

But certain portions will not be

10

unsea l ed.

11

limited port ions of things.

12

things will be unsealed when the judge signs the

13

order.

14

It will stay sealed, you know, some
But the majority of

And then we'll be able to get the complaint --

15

probably all versions of the complaint .

16

we had the third amended.

17

priors ones, you'll get those .

18

unsealed as well, I'm guessing.

You know,

So there are all the
They'll probably be

19

Jacque, do you have any other thoughts?

20

COMMISSIONER WRIGHT:

There is no -- well,

21

actually back to what Jacque said earl ier about ten

22

days to sign, interest applies from chose ten days?

23

MS . BAUMANN:

Uh- huh .

24

MR . SMITH :

25

DR . NABIL EL SANADI :

Yes.

It's ten days.
So, I think the question
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1

from the Colonel, Mr. Smith, the question from the

2

Colonel, I think if I understand it right, is that

3

when does the interest calculation stop?

4

MR . SMITH :

It stops from che date of payment .

5

so I spoke to Mr. Cohen the -- I don't have my

6

calendar in front of me, I believe it -v1as

7

yesterday, with Ms. Sorenson and Ms. Baumann, and

8

he indicated that he could give us a schedule with

9

that number as soon as we get close.

10

So it's -- and they're going to exercise time.

11

We've got their word on that.

12

signatures get made, if the money is lined up by

1.3

the CEO and the CFO, we can get the schedule in

1.4

place so where we know what the dollar is, and wire

15

the exact amount to the Department of Justice --

16

the United States Treasury actually, and that's

17

when it stops growing.

18

DR. NABIL EL SANADI:

19

CHAIR DI PIETRO :

20

COMMISSIONER NIELAND :

As soon as the

Thank you.

Anything else?
Yeah, I had a question

21

about when it was asked about the motion.

22

particular motion, how does this differ from any

23

other shade session we've had when we've given more

24

directions to our attorney to move forward, as far

25

as an amount?
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And I'm going to have them answer my question

2

being:

3

say we were to make the motion, authorize counsel

4

in the amount of -- in the amount discussed plus

5

legal costs and interest.

6

in the shade .

7

amount into this motion?

8
9

The funds have to be allocated, but let's

Do we have to put the actual dollar

CHAIR DI PIETRO:

I would think so, yes.

Because our bylaws require the CEO to sign over

10

he doesn't have authority.

11

vote in the shade, right?

12

You know, I'm thinking

And I think we can't

We give direction, but ultimately when those

13

cases come back, we vote and authorize it.

So,

14

they come back for a proposed set tlement in the

15

public Sunshine.

16

So I think this is basically sort of an

17

inverse, here we're making an offer so that they

18

know we're giving our CEO authority and then the

19

rest will just kind of happen in normal course.

20

But I think the amount has to -- as much as I

21

don't want it to be right now.

22

this issue for the last week.

23

Because I worked on

I was concerned that it's sort of hard for us,

24

as policymakers, to make an offer and then not to

25

be able to comment on it, it really handcuffs us.
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We, the Foley firm, and, you know, Dr . El Sanadi,

2

and Arent Fox, we tried hard to work out something

3

where we could do it, and this is the best we got .

4

COMMISSIONER NIELAND :

And what is the

5

likelihood that the judge would overrule this and

6

say that, no, 1-.re' re not going to accept this dollar

7

amount?

8

MS . SORENSON :

9

MR. SMITH:

Very unlikely .

Mr. Nieland, I've practiced before

10

this judge, I've known this assistant OS attorney

11

for 17 years, I ' ve had a case before him .

12

Mr. Cohen well and his colleagues well, I think

13

there is a very slim chance of that .

14

I know

In theory and in a ll candor the relator could

15

object t o this number, although his counsel has

16

been writing to Ms. Baumann and I very frequently

17

to get this done, so I think he wants to take his

18

money and I think counsel wants to take their money

19

and move on .

20

singl e digits.

I think it ' s a very low number,

21

CHAIR DI PIETRO:

22

DR . NABIL EL SANADI :

23
24

25

Okay.
If I may, Mr. Chair,

just to address Commissioner Ni eland's concerns .
I t h ink t he sequencing, from my vanta ge point,
we need to stop -- I believe we need to stop the
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1

put as clock as far as interest .

2

hard behind the scenes to get the opinion from

3

Ms. Sorensen as fast as 1.,re could .

4

just capitulate in the Sunshine, that way I'm

5

authorized to be able to try to stop the clock as

6

fast as 1.;e can, as far as the dollars per day.

7

CHAIR DI PIETRO :

8

VICE CHAIR GUSTAFSON :

9

We've worked very

And if we could

Commissioner Gufstason .
Can we have a copy of

the motion made for us so 1.,rhen we walk out of here

10

and we get caught in the hall, we make sure we

11

have -- we're talking the language, and reference

12

that?

13

copy of that?
COMMISSIONER WRIGHT:

14
15

Is there a possibility they could make a

We're making it too

hard .

16

VICE CHAIR GUSTAFSON:

17

COMMISSIONER WRIGHT:

Well, I
If I ran into the press

18

right now, this is what I would say :

19

look, we had the meeting .

20

conclusion and on advice of our counsel, we can't

21

discuss it .

22
23
24

25

VICE CHAIR GUSTAFSON :

I would say,

We're not at full

What did you have the

meeting about?
MS. BARRETT:

What was noticed in the notice

of the shade session and it's pending litigation.
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1

2

COMMISSIONER WRIGHT :

Right.

I didn't go into

specifics.

3

VICE CHAIR GUSTAFSON :

4

CHAIR DI PIETRO :

Okay.

Yeah, because I think once

5

we get into specifics, you go to that slippery

6

slope.

7

8
9

10
11

VICE CHAIR GUSTAFSON :
concern.

Well, that's my

I just 111ant to --

CHAIR DI PIETRO :

It was mine for the last

week too.
VICE CHAIR GUSTAFSON :

I'm sitting here saying

12

that's why I would like to have the motion in

13

front of me so I can just make sure I don't vary

14

from that --

15

CHAIR DI PIETRO :

16

MS . BARRETT:

17

It'S going to get released .

Tomorrow after, you know,

Maryanne does her magic.

18

VICE CHAIR GUSTAFSON:

19

DR . NABIL EL SANADI:

Okay.
So if I may, I think - -

20

Mr . Chair, if I may, one last time.

21

most helpful thing for me was actually having read,

22

as far as having the Department of Justice giving

23

us a specific set of instruction and with the

24

advice of our legal counsel not to say anything.

25

!

think the

And I have this written for myself ,
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1

so commissioner Gustafson, if you want this --

2

VICE CHAIR GUSTAFSON:

Yes.

3

COMMISSIONER CANADA :

That would be great .

4

DR. NABIL EL SANADI :

So we will produce that

5

for you, that way you could say chere was a shade

6

session -VICE CHAIR GUSTAFSON:

7
8

When I walk out of

he re?

9

COMMISSIONER CANADA:

Yes.

10

DR. NABIL EL SANADI:

Yes, sir.

11

VICE CHAIR GUSTAFSON:

12

copy of the motion?

13

DR. NAB I L EL SANADI:

14

VICE CHAIR GUSTAFSON:

15

pest about it, but I mean

16

DR. NABIL EL SANADI:

17

VICE CHAIR GUSTAFSON:

18

19
20

You're going to make a

Yes.
I don't mean to be a

No.

No.

No.

If you produce it, I 'l l

drop by tomorrow and pick it up .
DR . NABIL EL SANADI:

First thing when you get

out of here.

21

VICE CHAIR GUSTAFSON :

22

DR. NABIL EL SANADI:

Oka y.
I think it's very

23

important, and I think we can just say what Ms .

24

Barrett said, which is, this is a shade session,

25

the matter is not concluded yet .

We have been
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1
2
3
4

instructed -COMMISSIONER WRIGHT:

Joel, just remember,

you're providing a response, noc an answer .
VICE CHAIR GUSTAFSON:

I understand .

But I

5

guess I 've talked to the press so many times over

6

the course of

7

CHAIR DI PIETRO:

I think we still need it

8

open for public comment, I don't think there is

9

going to be anybody, but procedurally.

10

DR. NABIL EL SANADI:

Of course .

11

COMMISSIONER WRIGHT :

suspect the amount

12

13
14

redacted

--

CHAIR DI PIETRO:

Who's going to make the

motion and who is going to make the second?

15

COMMISSIONER WRIGHT:

I'll make the motion.

16

COMMISSIONER RODRIGUEZ :

17

CHAIR DI PIETRO:

18

COMMISSIONER NIELAND :

I 'll second.

Okay .
So from the compliance

19

committee, as the Chair of the compliance

20

committee, once we authorize and make this motion,

21

I guess, we'l l start preparing -- well, we have

22

been preparing, gearing up for the corporate

23

integrity agreement, and as such, 1ve will go back

24

from an accountability standpoint, "'e will

25

retroactively go back and see, once it becomes
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1

unsealed, .,.,here we could identify those holes .

2

CHAIR DI PIETRO:

3

COMMISSIONER NIELAND :

Okay.

It has to go all the back from the start, we

4

know .

5

are prepared to do that.

6
7
8

9

10

Where that may l ay, you

DR . NABIL EL SANADI :

Commissioner Nieland, I

commit to you that we will do that .
CHAIR DI PIETRO :

Okay .

All right.

So we

need to have a motion to adjourn the shade session
and go back to the regular public portion.

11

COMMISSIONER VANHOOSE:

12

COMMISSIONER RODRIGUEZ:

So move.

13

CHAIR DIPIETRO:

There's a motion.

14

second.

Motion.

Okay.

All those in favor say aye.

15

MEMBERS OF THE BOARD:

16

(Thereupon , the closed shade session is

17
18

19

A

Aye.

adjourned and public reconvenes.)
CHAIR DI PIETRO :
the public session.

All right .

So we're back in

We need to get Maryanne Wing

20

21

DR. NABIL EL SANADI:

22

CHAIR DI PIETRO:

I'll go get Ms. Wing.

We're still on record, all

23

parties that were noted are s till present.

24

bringing in Ms . Wing, our secretary

25

DR. NABIL EL SANADI:

We're

And also media that's
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1

been waiting.

2

CHAIR DI PIETRO:

And anybody in the public.

3

We'll have public comment.

And then --

4

DR. NABIL EL SANADI:

5

(Thereupon, Ms. Wing and members of the public

6
7

Are we ready?

enter the room . )
CHAIR DI PIETRO:

So let's reconvene the

8

public portion of our board meeting.

9

are still present.

10

All parties

We have opened the board meeting to the

11

public, and all commissioners are still present .

12

Ms. Wing, anyone sign up for public comment?

13

MS. WING :

Did you want to make any public

14

comment?

15

DAN

16

MS. WING :

17

CHAIR DI PIETRO:

18

All right .

No.

CHRISTI.~SEN:

No, sir.
Okay.

Anyone else?

Hearing none, does anyone have any

19

item that they would like to walk up to the agenda

20

or bring up to the agenda?

21

(No verbal response.)

22

CHAIR DI PIETRO :

23

COMMISSIONER WRIGHT:

24
25

Okay.
I move to authorize and

direct -- do I need to
CHAIR DI PIETRO:

No, we're in the public.
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COMMISSIONER WRIGHT:

Okay .

I move to

2

authorize and direct counsel to propose a

3

settlement offer to the United States Department of

4

Justice in the amount of $69.5, plus legal costs

5

and interest and to enter into a corporate

6

integrity agreement with the Office of the

7

Inspector General for the Department of Health and

8

Human Services.

9

To effect this, counsel shall work with the

10

board chair and our present CEO to prepare,

11

finali~e,

12

finalize the settlement and seek approval by the

13

United States Department District Court of the

14

Southern District of Florida .

15

and execute necessary documents to

CHAI R DI PIETRO :

Okay .

So let's first h a ve a

16

motion to put that moti on on the agenda .

17

we'll have a second motion to vote on that .

18

COMMISSI ONER RODRI GUE Z :

19

CHAI R DI PI ETRO :

And then

So I move t h e motion .

So there's a motion, there ' s

20

a -- you moved to put that motion on the agenda.

21

Is there a second to that motion?

22

COMMISSIONER VANHOOSE :

Second .

23

CHAIR DI PI ETRO :

24

All those in favor say aye.

25

MEMBERS OF THE BOARD :

Al l r i g h t .

Aye .

Bailey & Associates Repor t i ng, Inc .
954-358-9090

Page 114
1

CHAIR DI PIETRO :

Motion carries.

2

All right, now, is there a -- Commissioner

3

Wright made that motion,

4

motion?

is there a second to his

5

COMMISSIONER RODRIGUEZ :

1 second the motion .

6

CHAIR Dl PIETRO :

So there's a motion,

7

there's a second .

8

aye.

9

10

Okay.

All those favor in favor say

MEMBERS OF THE BOARD:
CHAIR DI PIETRO:

Aye.

Motion carries unanimously.

11

Is there a motion to adjourn?

12

DR. NABIL EL SANADI:

Just if I may, to go on

13

the record.

14

the Department of Justice and with the advice of

15

legal counsel that there would be no comment as far

16

as the matters , since it hasn't been reso l ved .

17

I believe we have been instructed by

CHAIR DI PIETRO :

Okay .

So hearing that and

18

Ms. Barrett , you conclude with Dr. El Sanadi's

19

statement .

20

MS. BARRETT:

Yes, he's correct .

That

21

counsel , as well as Department of Jus tice has

22

instructed until the ma tter is fully concluded,

23

there c a n be no comment or discussion about the

24

matter .

25

CHAIR DI PIETRO :

All right.

Anything else?
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1

All right .

2

COMMISSIONER RODRIGUEZ :

3

CHAIR DI P I ETRO:

4

COMMISSIONER ivRIGHT :

5

CHAIR DI PIETRO :

6

MEMBERS OF THE BOARD :

7

CHAIR DI PIETRO :

8

This meeting is adjourned.

9

10

Is there a motion to adjourn?
So move .

I s there a second?
Second.

All those in favor say aye.
Aye .

Motion carries .

(Thereupon, the SHADE SESSION was adjourned at
6:23p . m. )
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2
3

4

I, SANDRA D. SUAREZ, Court Reporter, Stace

5

of Florida at Large , certify that

6

and did stenographically report the foregoing

7

proceedings and that the transcript is a true and

8

complete record of my stenographic notes .

I

was authorized to

9

10

Dated this 2nd day of September, 2015.
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