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Summary  

[1] Ngati Hē was dispossessed of most of its ancestral lands but retains the 

Maungatapu Marae and beach at Rangataua Bay, on Te Awanui Tauranga (Tauranga 

Harbour).  Ngāti Hē has a long-standing grievance about the location of electricity 

transmission lines across the Bay from the Maungatapu Peninsula to the Matapihi 

Peninsula.  Some of the transmission poles will require replacement soon.  In 2016, to 

address Ngāti Hē’s grievance, Transpower initiated consultation with iwi about 

realignment of the transmission lines, including at Rangataua Bay.  Ngāti Hē supported 

removal of the existing lines and initially did not oppose their proposed new location.  

But when it became clear that a large new pole, Pole 33C, would be constructed right 

next to the Marae, Ngāti Hē concluded the proposed cure would be worse than the 

disease and opposed the proposal.  Consents were granted for the proposal realignment 

which the Environment Court upheld.1  The Tauranga Environmental Protection 

Society Inc appeals the decision of the Environment Court, supported by the 

Maungatapu Marae Trustees from Ngati Hē. 

[2] I uphold the appeal.  I find: 

(a) The “bundled” way in which the Court considered the effects of 

removing the A-Line and construction of the new line did not constitute 

an error of law.   

(b) Proper application of the law requires a different answer from that 

reached by the Environment Court.  When the considered, consistent, 

and genuine view of Ngāti Hē is that the proposal would have a 

significant and adverse impact on an area of cultural significance to 

them and on Māori values of the Outstanding Natural Features and 

Landscapes (ONFL), it is not open to the Court to decide it would not. 

(c) The Court erred in law in applying an “overall judgment” approach to 

the proposal and in its approach to pt 2 of the Resource Management 

 
1  Tauranga Environmental Protection Society Incorporated v Tauranga City Council [2020] 

NZEnvC 43 [Environment Court] at [218]. 



 

 

Act 1991 (RMA).  The Court was required to carefully interpret the 

meaning of the planning instruments it had identified (the Bay of Plenty 

Regional Coastal Environment Plan (RCEP) in particular) and apply 

them to the proposal.   

(d) The relevant provisions of the RCEP do not conflict and neither do the 

provisions of the higher order New Zealand Coastal Policy Statement 

(NZCPS) and the National Policy Statement on Electricity 

Transmission (NPSET).  There are cultural bottom lines in the RCEP: 

(i) Policy IW 2 requires adverse effects on Rangataua Bay, an “area 

of spiritual, historical or cultural significance” to Ngāti Hē, to 

be avoided “where practicable”. 

(ii) Policy NH 4, NH 5(a)(ia) and NH 11(1) require the adverse 

effects on the medium to high Māori values of Te Awanui at 

ONFL 3 to be avoided unless there are “no practical alternative 

locations available”, and the “avoidance of effects is not 

possible”, and “adverse effects are avoided to the extent 

practicable”. 

(e) Determining whether the exceptions to the cultural bottom lines apply 

requires interpretation and application of the “practicable”, “practical” 

and “possible” thresholds.  The Court erred in failing to recognise that 

this determines whether the proposal could proceed at all.  The 

technical feasibility of alternatives to the proposal means the avoidance 

of adverse effects on ONFL 3 at Rangataua Bay is possible.  On the 

basis of the Court’s existing findings, Policy NH 11(1)(b) is therefore 

not satisfied and consideration providing for the proposal under Policy 

NH 5 is not available. 

[3] These are material errors.  I quash the Environment Court’s decision.  But I 

consider it desirable for the Environment Court to further consider the issues of fact 

relating to the alternatives. With goodwill and reasonable willingness to compromise 



 

 

on both sides, it may be possible for an operationally feasible proposal to be identified 

that does not have the adverse cultural effects of the current proposal.  And, if the 

realignment does not proceed over Rangataua Bay, it may still be able to proceed in 

relation to Matapihi.  I remit the application to the Environment Court for further 

consideration consistent with this judgment. 

The application for consents in context 

Ngāti Hē and te Maungatapu Marae 

[4] Ngāti Hē is a hapū of Ngāi Te Rangi.  After the battles of Pukehinahina 

(Gate Pā) and Te Ranga in 1864, much of Ngāi Te Rangi’s land was confiscated for 

settlement under the New Zealand Settlements Act 1863 and Tauranga District Lands 

Act 1868.2  The confiscations were then reviewed by Commissioners and land was 

returned.3   

[5] The confiscated land included that of Ngāti Hē at Maungatapu, a peninsula in 

the south of Te Awanui Tauranga (Tauranga Harbour), jutting into Rangataua Bay.  In 

1884, the Crown “awarded” back to Ngāti Hē two blocks of land on Maungatapu 

peninsula, some three kilometres east of central Tauranga.4  Block 2 was part of the 

tip of the Maungatapu peninsula.  Ngāti Hē has since lost part of that land too.  Some 

was taken for the public purposes of putting in a motorway and electricity transmission 

lines.  Some was subject to forced sale, because Ngāti Hē was unable to pay rates, and 

then sub-divided.5  As stated in the agreed Historical Account in the Deed of 

Settlement between Ngāi Te Rangi and the Crown, upon which the Crown’s 

acknowledgement and apology to Ngāi Te Rangi was based:6 

 
2  Ngāi Te Rangi and Ngā Pōtiki Deed of Settlement of Historical Claims (14 December 2013) [Deed 

of Settlement], cl 2 (CBD 303.0702 and 303.0703).  The Deed is conditional upon settlement 

legislation coming to force, which has not yet occurred. 
3  See generally Waitangi Tribunal Te Raupatu o Tauranga Moana: Report on the Tauranga 

Confiscation Claims (Wai 215, 2004) at chs 4 and 10.   
4  Maungatapu 1 and 2 Blocks. Commissioner Brabant “Land Returned to Ngaiterangi Tribe Under 

Tauranga District Land Acts” [1886] AJHR G10; Heather Bassett Aspects of the Urbanisation of 

Maungatapu and Hairini, Tauranga (July 1996) at 6 (CBD 301.0024); and Des Heke Transpower 

Rangataua Realignment Project: Ngāti Hē Cultural Impact Assessment (September 2017) at 6 

(CBD 304.0966). 
5  Deed of Settlement, above n 2, cl 2.71.   
6  Clause 2.72. 



 

 

The Maungatapu subdivision contributed to the reduction of Ngāti He 

landholdings on the peninsula to 11 hectares by the end of the twentieth 

century.  Maungatapu was once the centre of a Ngāti He community who used 

their lands for gardens, but now the hapū only maintains the marae and 

headland domain, along with a small urupā.  

[6] Amongst the Crown’s many acknowledgements in the Deed, it acknowledged:  

(a) public works, including “the motorway and infrastructure networks on 

the Maungatapu and Matapihi Peninsulas”, have had “enduring 

negative effects on the lands, resources, and cultural identity of 

Ngāi Te Rangi”;7   

(b) “the significant contribution that Ngāi Te Rangi . . . [has] made to the 

wealth and infrastructure of Tauranga on account of the lands taken for 

public works”;8 and 

(c) “the significance of the land, forests, harbours, and waterways of 

Tauranga Moana to Ngāi Te Rangi . . . as a physical and spiritual 

resource”.9 

[7] As stated in evidence in this proceeding:10  

The result of all these forms of alienation has been that very little land in 

Maungatapu and Hairini is still owned by Māori.  There are a handful of 

reserve areas, such as marae and urupā, and some families live in the area on 

their individual sections. The traditional rohe of Ngāti Hē and Ngāi Te Ahi 

now has the overwhelming characteristics of a well populated residential 

suburb, in which there is less scope for Māori interests and activities to be 

promoted than there was in the past. 

[8] The Maungatapu Marae (the Marae) of Ngāti Hē , also called Opopoti, is on 

the northern tip of the Maungatapu peninsula.11  The wharenui, Wairakewa, and 

wharekai, Te Ao Takawhaaki, look to the northeast, towards the bridge and Matapihi 

peninsula.  Te Kōhanga Reo o Opopoti is established on the eastern side of the Marae, 

between the Marae and a health facility next to State Highway 29A.  To the west of 

 
7  Clauses 3.15 and 3.14.5. 
8  Clause 3.16.1. 
9  Clause 3.18.1. 
10  Bassett, above n 4, at 6 (CBD 301.0024). 
11  Environment Court, above n 1, at [10]. 



 

 

the Marae is a large flat area that was Te Pā o Te Ariki and is now Te Ariki Park, home 

to the rugby field, tennis/netball courts and clubrooms of Rangataua Sports and 

Cultural Club.  The land on which the Club is situated is a Maori reservation managed 

by Ngāti Hē.12 

Ngāi Tūkairangi 

[9] Ngāi Tūkairangi, another hapū of Ngāi Te Rangi, has a marae and other land 

on the Matapihi headland.13  Te Ngāio Pā, near the southern tip of the Matapihi 

Peninsula, is associated with Ngāi Tūkairangi, Ngāti Hē, Ngāti Tapu, and Waitaha.14  

Approximately 60 hectares in Matapihi is owned by over 1,470 Ngāi Tūkairangi or 

Ngāti Tapu landowners.15  The Ngāi Tūkairangi No 2 Orchard Trust has managed 

orchard land in the area since 1992.16
   

The A-line 

[10] In the 1950s, the Maungatapu 2 block was implicated in plans for a motorway 

and a new electricity transmission line.17  In 1958, the Maungatapu 2 block, including 

the beach in front of it, was reserved as a marae and recreation area under s 439 of the 

Māori Affairs Act 1953.  

[11] Also in 1958, the Ministry of Works, a department of the Crown, constructed 

the “A-line”, an electricity transmission line.  It is located very near Ngāti Hē’s 

remaining land.  It is supported by poles in Rangataua Bay and passes over some 

40 private residences and above the playing fields of Te Ariki Park.  Ngāti Hē 

complained but the Ministry took the position that there was no alternative route for 

the power lines.18 The Crown Law Office has acknowledged that the electricity 

department did not properly inform those affected.19 The Crown acknowledged in the 

 
12  Heke, above n 4, at 15 (CBD 304.0975). 
13  Environment Court, above n 1, at [28].  
14  At [29]. 
15  Brief of Evidence of Peter Te Ratahi Cross, (25 March 2019) [Cross Brief] at [7] (CBD 202.0388). 
16  Environment Court, above n 1, at [188]. 
17  Bassett, above n 4,  at 10 (CBD 301.0030). 
18  At 11 (CBD 301.0032). 
19  Rachael Willan From Country to Town: A Study of Public Works and Urban Encroachment in 

Matapahi, Whareroa and Mount Maunganui (December 1999) at 85 (CBD 301.0081). 

 



 

 

Treaty settlement that it did not send notices to all the owners of land taken, which 

may have been why Ngāti Hē owners did not apply for compensation within the 

required timeframe.20  Ngāti Hē’s concerns about the location of the A-Line 

infrastructure were included in their claim to the Waitangi Tribunal in 2006.21  The 

claim referred to the absence of compensation for, or adequate notification of, the 

construction of the power lines. 

[12] The power lines were also placed through the middle of Ngāi Tūkairangi’s 

land, despite the hapū’s opposition.22  The A-Line went directly over Te Ngāio Pā on 

the southern tip of the Matapihi peninsula.  The effect of the A-line on the use and 

development of horticultural lands at Matapihi was also the subject of Treaty of 

Waitangi claims to the Waitangi Tribunal by Ngāi Tūkairangi in 1988 and 1997.23 

These claims also concerned the construction of the power lines without compensation 

nor adequate consultation.24 

[13] In 1959, a bridge was constructed from the northern end of the 

Maungatapu peninsula to the southern end of the Matapihi peninsula.   This is now 

State Highway 29A, to Mt Maunganui.  Construction substantially altered the site of 

Te Pā o Te Ariki of Ngāti Hē, disturbing an ancient urupā and exposing bones.25   

The B-line 

[14] Under the State-Owned Enterprises Act 1986, the electricity assets of the 

Ministry of Works were transferred to the Electricity Corporation of New Zealand.  In 

1991, the electricity transmission assets were further transferred to Transpower, the 

SOE which still manages the national grid. In mid-1991, work began on a second 

transmission line to Mt Maunganui and Papamoa.  In 1993, Transpower undertook a 

feasibility study for erecting a new line along the Maungatapu to Matapihi portion of 

 
20  Deed of Settlement, above n 2, cl 2.54. 
21  Environment Court, above n 2, at [44]; and Waitangi Tribunal Tauranga Moana: Report on the 

Post-Raupatu Claims Volume 1 (Wai 215, 2006). 
22  Cross Brief, above n 15, at [10]. 
23  Environment Court, above n 1, at [44]; and Hikitapua Ngata Transpower Line Realignment 

Project: Ngai Tūkairangi Hapu Cultural Impact Assessment at 10 (CBD 304.1008). Wai 211 was 

heard as part of the foreshore and seabed inquiry. Wai 688 was heard as part of the Kaipara inquiry. 
24  Ngata, above n 23, at 10 (CBD 304.1008). 
25  Bassett, above n 4, at 13 (CBD 301.0034); and Deed of Settlement, above n 2, cl 2.56. 

 



 

 

the state highway.26  That would enable the A-line to be removed.  The B-line was 

constructed in 1995.  It crosses Rangataua Bay through a duct underneath the 

Maungatapu-Matapihi bridge and underground on the approaches at each end of the 

bridge.27  Ms Raewyn Moss from Transpower confirms the resulting expectation:28 

… When the B-line was constructed in 1995, there was an expectation at the 

time that the A-line would eventually be re-aligned onto the B-line.  I 

understand that Ngāti Hē, Ngāi Tūkairangi, Māori trustee land owners also 

share this expectation.  This has been the subject of discussion between the 

parties and Transpower over many years. 

The realignment proposal 

[15] The A-Line has not yet been moved.  Now, the condition of Poles 116 and 117, 

located in Te Ariki Park, is deteriorating and the poles need to be replaced.  In 

particular, Pole 117 is close to the edge of the cliff above the harbour and recently 

required temporary support to protect it from coastal erosion.29  Tower 118, situated in 

Rangataua Bay, is due for major refurbishment in the next 10 years.30   

[16] Recently, Transpower developed a realignment proposal that would remove 

Poles 116 and 117 and Tower 118 from Rangataua Bay.   Instead, aerial lines would 

extend between two new steel monopoles, Pole 33C on Maungatapu, at a height of 

approximately 34.7 metres, and Pole 33D at Matapihi, at a height of approximately 

46.8 metres. The lines would no longer pass over Ngāti Hē land or private residences 

at Maungatapu or over Ngāi Tūkairangi land at Matapihi.  This is depicted in the 

illustration below, with the red lines and poles to be removed, the green lines and poles 

to be added and the blue lines and poles to be retained.31 

 
26  Willan, above n 19, at 79 (CBD 301.75). 
27  Environment Court, above n 1, at [42]. 
28  Notes of Evidence of Environment Court [NOE] 15/9–14 (CBD 201.0015). 
29  Environment Court, above n 1, at [40]. 
30  At [42]. 
31  Transpower Options Report: HAI-MTM-A and B Transmission Line Alterations, Rangataua Bay, 

Tauranga (July 2017) at Sch A.1 (CBD 304.1103). 



 

 

 

[17] Transpower’s objectives for this project, set out in its Assessment of Effects on 

the Environment, are to:32 

a) Enable Transpower to provide for the long-term security of electricity 

supply into Mount Maunganui; 

b) Remove an existing constraint from an important cultural and social 

facility for the Maungatapu community; and from horticultural activities 

for the Matapihi community; and 

c) Honour a longstanding undertaking to iwi and the community to remove 

Tower 118 from the harbour. 

[18] From March 2013, Transpower discussed the project with Ngāti Hē and Ngāi 

Tūkairangi, among others.33  The proposal was a “welcome surprise” to 

Ngāi Tūkairangi, which supports it.34  Removal of the lines will allow more flexible 

farming practices, use of shelter planting and reconfiguration of the orchard.35   

[19] Ngāti Hē and the Marae also initially supported the proposal.  But once the 

applications were notified, and Ngāti Hē and the Marae realised the size, nature and 

 
32  Transpower Assessment of Effects on the Environment: Realignment of the HAI-MTM-A 

Transmission Line, Maungatapu to Matapihi including Rangataua Bay, Tauranga (24 October 

2017) at 8 (CBD 304.0784). 
33  Environment Court, above n 1, at [47]. 
34  At [12]. 
35  At [14]. 

 



 

 

location of the new Pole 33C, directly adjacent to the entrance to the Marae, they 

opposed it. A mock-up of the view of Pole 33C from the Marae is depicted below.36 

 

The application and Council decisions 

[20] In 2017, Transpower applied for the required resource consents for the proposal 

from the Tauranga City Council and the Bay of Plenty Regional Council (the 

Councils):37 

(a) From the Tauranga City Council under the National Environmental 

Standards for Electricity Transmission Activities (NESETA) 

regulations for relocation of support structures, removal of willow and 

other vegetation and construction of the additional poles. 

(b) From the Bay of Plenty Regional Council for earthworks, disturbance 

of contaminated land, drilling of foundations below ground water, 

modification of wetland, disturbance of the seabed and occupation of 

the coastal marine area airspace. 

[21] Section 2 of the RMA defines the “coastal marine area” to mean “the foreshore, 

seabed, and coastal water, and the air space above the water”, up to the line of mean 

high water springs. 

 
36  Transpower Hairini to Mount Maunganui Re-Alignment: Landscape and Visual Graphics, 

Attachments to the Environment Court Evidence of Brad Coombs (30 January 2018) at 39 (CBD 

202.0514). 
37  Environment Court, above n 1, at [50], Table 1. 



 

 

[22] The Councils each appointed an independent hearing commissioner to consider 

and decide the consent applications.  On 23 August 2018, the commissioners jointly 

decided to grant land use consents to realign the A-Line, subject to various conditions.   

Appeal to the Environment Court 

[23]  The Tauranga Environmental Protection Society (TEPS) is an association of 

14 people whose views of the harbour after realignment would be impacted by the new 

powerlines or poles and who made submissions opposing the application.  TEPS 

appealed to the Environment Court.  The trustees of the Maungatapu Marae, 

Ngāi Tūkairangi Hapū Trust, Te Rūnanga o Ngāi Te Rangi Iwi Trust and 

Mr Luke Meys joined the appeal as parties under s 274 of the RMA: 

(a) The Marae supported removal of the A-Line, as the subject of their 

long-held grievance and a danger to users of the Sports Club. But the 

Marae opposed the new poles and lines.  Ngāti Hē would rather wait 

longer to get the right result. 

(b) Similarly, Ngāi Te Rangi supported removal of the A-Line and its 

relocation.  It opposed the method by which the realignment would 

cross Rangataua Bay. 

(c) Ngāi Tūkairangi conditionally opposed the appeal on the basis it would 

delay the removal of transmission infrastructure on Matapihi land, 

which would have positive cultural and other effects for them.38  

However, if the appellants’ concerns could be met through changes 

within the scope of the application, Ngāi Tūkairangi would wish to 

consider that. 

(d) Mr Meys, whose property is under the existing A-Line, supported the 

proposal, with urgency, and opposed the appeal. 

 
38  At [16]–[17]. 



 

 

The Environment Court decision  

[24] The Court refused the appeal and amended the conditions of consent.39 The 

structure of its decision was to:  

(a) identify the background to, and nature of, the proposal and consent 

application;  

(b) outline the legal framework and the relevant policies and plans; 

(c) identify three preliminary consenting issues: bundling; alternatives; and 

maintenance or upgrade; 

(d) consider the cultural effects of the proposal; 

(e) consider the effects on the natural and physical environment; and 

(f) consider and amend the conditions of the consents. 

[25] In its conclusion, the Court observed that neither the Councils nor the Court on 

appeal “have the power to substantially alter Transpower’s proposal or to require any 

third party, such as the New Zealand Transport Authority, to participate in the 

proposal”.40  It said “[i]f we consider that the proposal, essentially as applied for, is 

inappropriate, then we may refuse consent”.41  In summary, the Court in its concluding 

reasoning: 

(a) Found the removal of the A-Line will result in positive effects for all 

people, land and water and for Ngāti Hē and Ngāi Tūkairangi.42 

(b) Noted it had found the proposal is a single one and its elements should 

be considered together.43 

 
39  At [271]–[272]. 
40  At [260]. 
41  At [260]. 
42  At [261]. 
43  At [262]–[263]. 



 

 

(c) Held that the proposed relocation “does not result in wholly positive 

effects” and it must have regard to Policy 15 of the NZCPS because the 

“location is not ideal”.  In particular, placing the line above the bridge 

with the associated tall poles “creates an increased degree of new and 

adverse visual effects on that part of Te Awanui, particularly when seen 

from Maungatapu Marae and Te Kōhanga Reo o Opopoti and for some 

of the residents on the eastern side of SH 29A”.44   

(d) Found the alternatives of laying the A-Line on or under the seabed, or 

in ducts attached to the bridge, “appear from the evidence to be 

impracticable”, though they are technically feasible, because of the 

cost.45  The Court does not have the power to require Transpower to 

amend the proposal. 

(e) Found “[t]he character or nature of the effects at the heart of this case 

are essentially those that relate to restrictions on using land, visual 

impact and the imposition of the works on sites of significance to 

Māori.”46  The positive effects of removal of the existing A-Line are 

“significantly greater than the adverse effects in intensity and scale” in 

terms of land use, visual impact and effects on sites of significance to 

Māori, “even while taking account of the impact of the relocated line 

on views from the marae and proximity to the kōhanga reo”. 

(f) Considered it “must undertake a fair appraisal of the objectives and 

policies read as a whole”.47  The Court did not accept Policy 15 of the 

NZCPS requires consent to be declined or the proposal amended on the 

basis it has adverse effects on the ONFL.  The NZCPS “does not have 

that kind of regulatory effect” and its terms do not provide that “any 

use or development in an ONFL would be inappropriate”.  What is 

inappropriate “requires a consideration of what values and attributes of 

the environment are sought to be protected as an ONFL and what the 

 
44  At [264]. 
45  At [265]. 
46  At [266]. 
47  At [267]. 



 

 

effects of the use or development may be on the things which are to be 

protected”. 

(g) Noted it is important that the existing environment of the ONFL 

includes the existing bridge and national grid infrastructure.48 

(h) Considered it must also “have regard under s 104(1)(b)” to the relevant 

objectives and policies of the NPSET, RCEP and District Plan.49  Those 

instruments “generally treat both the protection of ONFLs and the 

provision of network infrastructure as desirable, but do not go further 

to particularise how those broad objectives or policies are to be pursued 

or how potential conflict between them is to be resolved”. Policy 6 of 

the NPSET guides the Court, consistently with the proposal, but “there 

is no guidance in either the NPSET or the NZCPS as to how potential 

conflict between those national policies is to be resolved”. 

(i) Said finally: 

[270] As noted above, where a decision-maker is faced with a range 

of competing concerns, and no possible outcome would be wholly 

without adverse effects, we must reach a decision as to which 

outcome better promotes the sustainable management of natural and 

physical resources, as defined in s 5 RMA. In the absence of any 

practicable alternative, the obvious counterfactual to the proposal is 

the status quo. In our judgment, the removal of the existing line and 

its relocation within the Road zone applying to SH 29A and above the 

Maungatapu Bridge is more appropriate overall and therefore better 

than leaving the line where it is. 

The appeal 

[26] Under s 299 of the RMA, a party to a proceeding before the Environment Court 

“may appeal on a question of law to the High Court” against a decision, report or 

recommendation of the Environment Court.  Under r 20.18 of the High Court Rules 

2016, the appeal is “by way of rehearing”. 

 
48  At [268]. 
49  At [269]. 



 

 

[27] TEPS appeals the Environment Court’s decision.  The Marae Trustees support 

the appeal as an interested party.  Transpower, as the applicant for consent, supports 

the Environment Court’s analysis. Ngāi Tūkairangi Trust supports the submissions of 

Transpower and does not make any additional submissions.  The Councils, as the 

consent authorities, separately support the Court’s decision.   

[28] Counsel argued six or seven grounds of appeal.  There was quite a lot of overlap 

in all parties’ submissions from one ground to another.  I group the grounds of appeal 

in terms of five issues and treat them in a different order.  I treat submissions made by 

counsel in relation to the issue to which they are most relevant.   The issues are: 

(a) Was the Environment Court wrong to “bundle” the effects together? 

(b) Was the Court wrong in its findings about adverse effects? 

(c) Did the Court err in its approach to pt 2 of the RMA? 

(d) Did the Court err in interpreting and applying the planning instruments? 

(e) Was the Court wrong in its assessment of alternatives, including the 

status quo? 

Issue 1: Was the Environment Court wrong to bundle the effects together? 

The Environment Court’s decision 

[29] The Environment Court addressed the issue of “bundling” as the first 

preliminary issue.  It stated: 

[96] It is generally accepted that where a proposal requires more than one 

consent and there is some overlap of the effects of the activity or activities for 

which consent is required, then the consideration of the consents should be 

bundled together so that the proposal is assessed in the round rather than split 

up, possibly artificially, into pieces.50 Where, however, the effects to be 

 
50  Bayley v Manukau City Council [1999] 1 NZLR 568 (CA) at 579–580; and King v Auckland City 

Council [2000] NZRMA 145 (HC) at [47]–[50].  

 



 

 

considered in relation to each activity are quite distinct and there is no overlap, 

then a holistic approach may not be needed.51 

[30] The Court recorded but rejected the appellant’s argument that the proposal was 

in two parts that should be assessed separately using a structured approach.52  It 

considered the term “effect” is defined broadly and inclusively in s 3 of the Resource 

Management Act 1991 (RMA) and is subject to the requirements of context.53  The 

Court considered case law has generally interpreted and applied the statutory 

definition of “effect” in a realistic and holistic way.54  It concluded:  

[110] These passages indicate that the correct approach to the assessment of 

effects involves not merely the consideration of each effect but also the 

relationships of each effect with the others, whether positive or adverse. This 

is consistent with the inclusion of cumulative effects in the definition in s 3: 

while many cases have considered the overall impact of cumulative adverse 

effects, there is nothing in s 3 which would prevent consideration of the 

cumulative impact of positive and adverse effects. Where effects are directly 

related and quantifiable in commensurable ways, then it may even be possible 

to sum the overall effect, but these passages also indicate that 

commensurability is not a pre-requisite to such consideration. 

[111] We also consider that such an approach is not limited to the level of 

individual effects but applies similarly to the whole activity. While one may 

conceive of an activity as separate elements with separate effects, that 

approach may not properly address the proposal as it is intended to occur or 

operate. Numerous provisions of the RMA, including the functions of 

territorial authorities and regional councils, indicate that the statutory purpose 

is to be pursued or given effect by methods which help to achieve the 

integrated management of the effects of the use, development or protection of 

resources. While there may be separate or ancillary activities which require 

separate consideration, the analysis should not be artificial. This approach is 

consistent with the identification of activities in terms of planning units which 

can assist in such integration. 

[112] In this case, we are satisfied that the proposal is to be assessed as a single 

one with its activities bundled together for the purposes of identifying the 

correct activity classification and considering the effects, positive and adverse, 

cumulatively. We note that counsel for the Appellant acknowledged that its 

two parts may only proceed together: without the new line, there would be no 

removal of the existing one. We agree and see that as determinative of this 

point. 

 
51  Bayley v Manukau City Council, above n 50, at 580; and Body Corporate 97010 v Auckland City 

Council [2000] 3 NZLR 513; [2000] NZRMA 529 (CA) at [21]–[22].  
52  Environment Court, above n 1, at [100]. 
53  At [104]. 
54  At [106]–[108], citing Elderslie Park Ltd v Timaru District Council [1995] NZRMA 433 (HC); 

Marlborough District Council v New Zealand Rail Ltd ]1995] NZRMA 357 (EnvC); and Auckland 

City Council v Minister for the Environment [1999] NZRMA 49 (EnvC). 

 



 

 

[31] In its overall conclusion, the Environment Court said that, even though it was 

“treating the proposal as a single one”, the effects of the elements of the proposal 

“must be identified and analysed separately as they involve different things, but having 

done that, the judgment of whether the effects are appropriate … must be done in terms 

of all the effects”.55 

Submissions 

[32] Mr Gardner-Hopkins, for TEPS and Ngāti Hē, submits the Environment Court 

erred in rejecting a structured approach.  He submits the Court should have considered 

the two distinct elements of the removal of the A-Line and construction of the new 

infrastructure separately.  He submits doing so is particularly important given the 

“avoid” policies which require a proposal with adverse effects to be squarely 

confronted.  He submits the Court netted off the adverse effects on the Marae with the 

benefits of removing Poles 116 and 117.  The effect of that approach was to subsume 

the adverse effects into an overall net-effect analysis.  This masked the effects on 

cultural values and circumvented the requirement to confront the terms of the planning 

documents.  

[33] Mr Beatson, for Transpower, submits the Court properly accepted that 

relocation of the A-Line depended on consents being granted, which determined 

whether or not to consider the effects in a holistic way.  He submits the Court was 

correct, given that the removal and placement are integrally related, and was consistent 

with the assessment of all expert witnesses and the authorities.  

[34] Ms Hill, for the Councils, submits there is no material error of law.  Separate 

assessment of each part of the proposal against the avoid policies would not 

necessarily prohibit a proposal with adverse effects.  It would just require the effects 

to be squarely confronted.  The Environment Court was clear that the effects of the 

separate parts of the proposal must be identified and analysed separately and it 

squarely confronted the effects of the proposal.  The structured approach is not 

supported by the policy framework.  The Court’s “realistic and holistic” approach was 

 
55  Environment Court, above n 1, at [263]. 



 

 

appropriate and consistent with sound resource management practice, whereas the 

structured approach has no supporting authority. 

Did the Court err in applying a bundling approach? 

[35] The “bundled” way in which the Court considered the effects of removing the 

A-Line and construction of the new line did not constitute an error of law.  The two 

elements of the proposal, removing old infrastructure and constructing new 

infrastructure, are integrally related.  One would not occur independently of the other, 

as Mr Gardner-Hopkins acknowledged.  The effects on cultural values were 

incorrectly determined, as I discuss in Issue 2.  But they were not masked by the 

Court’s approach.  The Environment Court was correct to consider the effects of the 

proposal relating to Rangataua Bay in a realistic and holistic way.  The effects on 

Matapihi and Maungatapu seem more independent of each other.  Perhaps they could 

be separately considered.  But that is not the argument advanced here.  The problems 

with the Court’s reasoning were not caused by its approach to bundling. 

Issue 2: Was the Court wrong in its findings about adverse effects? 

[36] The Court was required to consider whether the proposal had certain adverse 

effects.  This issue concerns whether the Court’s findings regarding adverse effects 

constituted an error of law. 

Relevant provisions 

[37] The Court was required to interpret and apply two policies of the Bay of Plenty 

Regional Coastal Environment Plan (RCEP).56   

[38] First, Iwi Management Policy IW 1(d) requires proposals “which may affect 

the relationship of Māori and their culture, traditions and taonga” to “recognise and 

provide for” “[a]reas of significant cultural value identified in Schedule 6 and other 

areas or sites of significant cultural value identified by Statutory Acknowledgements, 

 
56  Relevant extracts from the RCEP and other planning instruments are provided in full in the Annex 

to this judgment.   



 

 

iwi and hapū resource management plans or by evidence produced by Tāngata whenua 

and substantiated by pūkenga, kuia and/or kaumātua”.   

[39] Schedule 6 identifies Te Awanui as an Area of Significant Cultural Value 

(ASCV 4): 

Te Awanui and surrounding lands form the traditional rohe of Ngāi Te Rangi, 

Ngāti Ranginui and Ngāti Pūkenga, which extends from Wairakei in Pāpāmoa 

across the coastline to Ngā Kurī a Whārei at Otawhiwhi - known as “Mai i ngā 

Kurī a Whārei ki Wairakei.” Te Awanui is a significant area of traditional 

history and identity for the three Tauranga Moana iwi – Ngāi Te Rangi, Ngāti 

Ranginui and Ngāti Pūkenga. Hapū of the Tauranga Moana iwi maintain 

strong local communities which are dependent on maintenance of the life-

supporting capacity of the harbour and surrounding land.  Maintenance of 

kaimoana and coastal water quality is particularly important. 

… 

Te Awanui is rich in cultural heritage sites for Waitaha and the Tauranga 

Moana iwi.  Many of these sites are recorded in Iwi and Hapū Management 

Plans and other historical documents and files.  Treaty Settlement documents 

also contain areas of cultural significance to iwi and hapū.  These iwi, along 

with their hapū, share Kaitiakitanga responsibilities of Te Awanui. 

Traditionally, Tauranga Moana (harbour) was as significant, if not more so, 

than the land to tāngata whenua.  It was the source of kaimoana and the means 

of access and communication among the various iwi, hapū and whānau around 

its shores.  Today there are 24 marae in the Tauranga Moana district. 

[40] IW 2 of the RCEP applies to “adverse effects on resources or areas of spiritual, 

historical or cultural significance to tāngata whenua in the coastal environment 

identified using criteria consistent with those included in Appendix F set 4 to the RPS 

[Regional Policy Statement]”.  Advice Note 2 to the Policy states that “[t]he Areas of 

Significant Cultural Value identified in Schedule 6 are likely to strongly meet one or 

more of the criteria listed in Appendix F set 4 to the RPS”. 

[41] Second, Natural Heritage Policy NH 4 applies to “adverse effects” “on the 

values and attributes of” “[ONFL] (as identified in Schedule 3)”.  Te Awanui 

(Tauranga Harbour) is identified as ONFL 3, including the harbour around 

Maungatapu and Matapihi.  Schedule 3 states “[t]he key attributes which drive the 

requirement for classification of ONFL, and require protection, relate to the high 

natural science values associated with the margins and habitats; the high transient 



 

 

values associated with the tidal influences; and the high aesthetic and natural character 

values of the vegetation and harbour patterns”.  

[42] Schedule 3 of the RCEP provides assessment criteria for “Māori values” as 

“Natural features and landscapes that are clearly special or widely known and 

influenced by their connection to the Māori values inherent in the place”.  “Māori 

values” of ONFL 3 are rated as “medium to high” and evaluated as follows: 

Ancient pā, mahinga kai, wāhi tapu, kāinga, taunga ika.  

Te Awanui is a significant area of traditional history and identity for the three 

Tauranga Moana Iwi – Ngāi Te Rangi, Ngāti Ranginui and Ngāti Pūkenga.  

Waitaha of Arawa also has strong ancestral connections to Te Awanui. 

Te Awanui includes many cultural heritage sites, many of which are recorded 

in Iwi and Hapū Management Plans and other historical documents and files 

(including Treaty Settlement documents). 

[43] Policy NH 4A provides: 

When assessing the extent and consequence of any adverse effects on 

the values and attributes of the areas listed in Policy NH 4 and 

identified in Schedule … 3 to this Plan …: 

(a) Recognise the existing activities that were occurring at the 

time that an area was assessed as having Outstanding Natural 

Character, being an Outstanding Natural Feature or 

Landscape … 

(b) Recognise that a minor or transitory effect may not be an 

unacceptable adverse effect; 

(c) Recognise the potential for cumulative effects that are more 

than minor;  

(d) Have regard to any restoration and enhancement of the 

affected attributes and values, and 

(e) Have regard to the effects on the tāngata whenua cultural and 

spiritual values of ONFLs, working, as far as practicable, in 

accordance with tikanga Māori. 

[44] The Tauranga City Plan, which has the legal status of a District Plan, should 

also be interpreted and applied.  It identifies Te Ariki Pā/Maungatapu as a significant 

Māori area (No M 41) of Ngāti Hē.57  Its values are recorded as:  

 
57  Environment Court, above n 1, at [26]. 



 

 

Mauri: The mauri and mana of the place or resource holds special significance 

to Māori; 

Wāhi Tapu: The Place or resource is a Wāhi tapu of special, cultural, historic 

and or spiritual importance to the hapū; 

Kōrero Tuturu / Historical: The area has special historical and cultural 

significance to the hapū;  

Whakaaronui o te Wa / Contemporary Esteem: The condition of the area is 

such that it continues to provide a visible reference point to the hapū that 

enables an understanding of its cultural, architectural, amenity or educational 

significance. 

[45] The iwi management plans, included in the Annex to this judgment, and 

invoked in other planning instruments, relevantly provide: 

(a) Policy 10 of Te Awanui Tauranga Harbour Iwi Management Plan 2008 

specifically records that “[i]wi object to the development of power 

pylons in Te Awanui”.   

(b) Policy 15.1 and 15.2 of the Tauranga Moana Iwi Management Plan is 

to “[o]ppose further placement of power pylons on the bed of Te 

Awanui” and “[p]ylons are to be removed from Te Ariki Park and 

Opopoti (Maungatapu) and rerouted along the main Maungatapu road 

and bridge”. 

(c) The Ngāi Te Rangi Resource Management Plan states: 

Marae provide the basis for the cultural richness of Tauranga Moana. 

The key role that they play in supporting the needs of their whanau, 

hapu, and wider communities – Maori and non Maori – shall be 

recognised in the development of resource management policies, rules 

and practices. The evolving nature of that role must also be 

accommodated. 

… 

Resource consents for the upgrading or provision of additional high 

tension power transmission lines, or other utilities, will not in general 

be supported. 



 

 

[46] Te Tāhuna o Rangataua (Rangataua Bay) is also listed in the New Zealand 

Heritage List/Rārangi Kōrero as a wāhi tapu historically associated with several iwi 

and hapū, including Ngāti Hē.58  

Environment Court’s decision on adverse effects 

[47] In its lengthy discussion of cultural effects, the Environment Court outlined the 

consultation process, the iwi management plans, and the cultural impact assessments 

of the proposal.59  It summarised the evidence of each witness from the Marae, 

Ngāi Te Rangi and Ngāi Tūkairangi.60  In particular: 

(a) The late Mr Taikato Taikato, chairperson of the Maungatapu Marae 

Trust and kaumātua, supported the removal of the A-Line from Te Ariki 

Park but did not support its replacement as an aerial line. This was 

because the cable would be directly in front of the marae and would 

“move the lines from our backs and put them back in front of our 

faces”.61  He had concerns about the noise from the lines.  He believed 

Ngāti Hē could wait another year or two to get the right result.  Mr 

Taikato agreed that he would want his mokopuna to enjoy the benefits 

that come with electricity, and that, should consent be refused, 

negotiations about replacing Poles 116 and 117 would have to start all 

over again. 

(b) Dr Kihi Ngatai focused on the significance of Te Pā o Te Ariki, the pā 

site of Ngāti Hē.  He told the Court his main purpose as a member of 

the Te Pā o Te Ariki Trust is to get the line shifted away from this 

significant site because it is wāhi tapu and should be left as it was when 

it became tapu; without powerlines.  

 
58  Heritage New Zealand New Zealand Heritage List/Rārangi Kōrero – Report for a Wāhi Tapu Area: 

Te Tāhuna o Rangataua at 5 and 22 (CBD 303.0663 and 303.0680). 
59  Environment Court, above n 1, at [153]–[169]. 
60  At [170]–[193].  
61  At [170]; and Statement of Evidence of Taikato Taikato on behalf of the Maungatapu Marae Trust, 

(25 March 2019) at 3 (CBD 202.0370). 



 

 

(c) Ms Hinerongo Walker, a kuia and a Trustee of both the Maungatapu 

Marae and the kōhanga reo, and Ms Parengamihi Gardiner, a kuia who 

lives in the Kaumātua Flats on Te Ariki, gave evidence together.  

Ms Walker was concerned about the visual aesthetics and constant 

humming of the realignment and the impact on the marae and kōhanga 

reo.  Ms Gardiner said they had been trying to have the lines removed, 

and confirmed she had submitted in favour of the proposal to remove 

the lines from Te Ariki Park. However, she said she did not want them 

removed if it meant an impact on the marae, the kōhanga reo or other 

people.  When asked whether they supported the removal of Tower 118 

from the middle of Te Awanui, they said that depended “on the removal 

of lines from here” and they looked it as a whole package.62 

(d) Ms Matemoana McDonald, of Ngāti Hē and a councillor on the Bay of 

Plenty Regional Council, gave evidence on the changes to the cultural 

landscape of Ngāti Hē over her lifetime.63  She said the Transpower 

proposal adds insult to injury in terms of what Ngāti Hē have lost in 

providing for the needs of the city, and said they do not want two new 

poles in close proximity to their sacred marae.  She wanted to see 

alternative options considered and discussed to find a better solution to 

the proposal.  She accepted that Transpower had put a lot of effort into 

trying to find a workable solution to the A-Line issue. She questioned 

why Pole 33C could not go to the other side of SH 29A, because 

although it could have effects on other parties on that side of the road, 

those houses would change hands over time, whereas Ngāti Hē would 

always be present at their marae.  She confirmed that “Te Awanui and 

Te Tahuna has much significance as what the marae does”.64 

(e) Ms Ngawaiti Hera Ririnui, chairperson of Te Kōhanga Reo o Opopoti, 

said the potential effect of Pole 33C on tamariki that live on the marae 

 
62  NOE 260/3. 
63  Statement of Evidence of Matemoana McDonald (8 April 2019) (CBD 202.0378). 
64  NOE 276/6–9. 

 



 

 

or attend the kōhanga reo was seen as negative, as there is no research 

that proves or disproves whether there is an impact on health from such 

powerlines.65  She gave evidence of tamariki having full access to the 

area around the Marae and “tamariki out on the beach at Rangataua 

being taught by our kaimahi about what it means to be part of our 

community and be a member of Ngāti Hē”.66 She saw the pole as a 

“monstrous dark structure that’s going to be hanging over our marae on 

a daily basis, lines that are going to be slung across our marae swinging 

in the wind for our tamariki to see”.67  She said generations have tried 

to fight the changes in the surrounding environment, but have never 

won.  She agreed removal of the poles and wires from Te Ariki Park 

would be a benefit, but not if the poles were relocated to beside the 

kōhanga reo. 

(f) Ms Yvonne Lesley Te Wakata Kingi, secretary of the Maungatapu 

Marae committee for 25 years, said she felt they were having to 

continue a battle to maintain the mana on their land. She talked about 

their use of the beach.68 She stated they are being treated in the way 

Māori were when new people first began to settle there.  She described 

wanting the marae to be a happy place, not only for Māori but for the 

visitors who come there. 

(g) Mr Mita Michael Ririnui, a kaumātua, the chair of the Ngāti Hē Hapū 

Trust, and the Ngāti Hē representative on the Ngāi Te Rangi Settlement 

Trust and Te Rūnanga O Ngāi Te Rangi Iwi Trust, clarified that 

Ngāti Hē Hapū Trust supported the removal of the existing line from 

Te Ariki Park.  However, the Trust had not given any support to the 

proposed structures including Pole 33C.  He said the proposed 

 
65  Environment Court, above n 1, at [179]. 
66  NOE 281/12–25. 
67  NOE 281/27–30. 
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structures are considered “a blight on the [Ngāti Hē] estate” and 

marae.69  

(h) Mr Paul Joseph Stanley, Chief Executive of Te Runanga o Ngāi Te 

Rangi Iwi Trust, submitted “[i]t will be much better … if those lines 

were put across with the bridge or underneath the harbour”.70 

[48] In relation to cultural effects, the Court: 

(a) said its assessment of cultural effects was not assisted by the RCEP 

because it “is not specific about cultural values and attributes of 

Rangataua Bay / Te Awanui”;71   

(b) identified “the key cultural issues” to be “the damage to the mana of 

Maungatapu Marae and concern about the environment, particularly at 

the kōhanga reo there”;72 

(c) traversed the process of consultation in preparing the application;73 

(d) summarised the submissions on the notified consent application, 

focussing on Ngāti Hē’s position, including in this (implicitly critical) 

paragraph:74 

[205] The evidence for Ngāti Hē did not make any mention of 

the adverse effects on Ngāti Tūkairangi of not allowing the 

realignment. It did not address in detail the cultural matters 

affected by the existing line crossing the harbour, or the 

effects on the harbour and sea bed of the removal of Tower 

118. The effects on cultural values relating to the moana 

generally did not appear to be front of mind. The evidence did 

not mention any cultural effects of the alternatives that Ngāti 

Hē preferred in terms of effects on the seabed of, for example, 

excavations for new piles or a trench to take the line below 

 
69  NOE 291/5–6. 
70  NOE 265/19–20. 
71  Environment Court, above n 1, at [194]. 
72  At [195]. 
73  At [196]–[197]. 
74  At [198]–[206]. 

 



 

 

the harbour floor. The evidence called by Ngāi Te Rangi 

supported the Ngāti Hē point of view. 

(e) found that Transpower had carried out a full and detailed consultation, 

and that Ngāti Hē changed its mind, as it was entitled to do;75 

(f) noted Ngāti Hē’s frustration and anger about the original construction 

of the A-Line and accepted the cultural effects of that had adversely 

affected them for the last half-century;76 

(g) found the removal of the A-Line and poles from Ngāti Hē’s land at 

Te Ariki Park and of Tower 118 in Rangataua Bay would have positive 

effects;77 

(h) “deeply regretted” the “adverse effects from their point of view” of 

Pole 33C, but found there was no opportunity to move the pole without 

adversely affecting other persons not before the Court;78 

(i) found Ngāti Hē’s preferred alternatives of a strengthened or new bridge 

or under-sea-bed crossing would reduce the effects on the marae and 

kōhanga reo but “may also, from our understanding of the evidence” 

have greater effects within the [Coastal Marine Area] and on the ONFL 

than those that will result from the aerial transmission line”;79 

(j) observed that Ngāi Tūkairangi consider the effects of the proposal on 

their land would be highly beneficial;80 

(k) observed there is no certainty that a proposal Ngāti Hē can support will 

come forward or achieve their desired outcomes;81 

 
75  At [207]–[208]. 
76  At [209]. 
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(l) suggested changes to activities or to the environment may result in the 

cumulative effect being less than before and doubted the only proper 

starting point for assessing cumulative effects was prior to any 

development;82  

(m) held that the question was whether Ngāti Hē is better or worse off in 

terms of the assessment of cumulative effects, deducting the removal 

of adverse effects from the creation of adverse effects, and noted 

Ngāti Hē “are clear in their view that they are worse off, not least 

because they see the proposed change as continuing to subject them to 

adverse effects”;83 

(n) considered no other group would be worse off by the proposal and 

some, “particularly Ngāi Tūkairangi and the residents along 

Maungatapu Road” would be better off and refusing consent would 

leave them worse off;84 

(o) noted Transpower has said it will walk away from the realignment 

project if the appeal is granted and then strengthen or replace its 

infrastructure on Te Ariki Park, which does not require further 

consent;85 and  

(p) concluded:86 

[220] Ultimately, we have had to assess the realistic 

alternatives and the likely effects of those through the cultural 

lens as best we can, taking into consideration the interests of 

both hapū.  From the above analysis we do not find the 

proposed realignment to have cumulative adverse cultural 

effects on Ngāti Hē. Existing adverse effects at Te Ariki Park 

will be removed and new adverse effects will occur near the 

marae and the kōhanga reo. We are conscious that the benefits 

to Ngāi Tūkairangi will be considerable. We conclude that the 

benefits of the realignment to Ngāti Hē, coupled with the 

benefits to Ngāi Tūkairangi, are greater than the adverse 

 
82  At [216]. 
83  At [217]. 
84  At [218]. 
85  At [219]. 
86  Emphasis added. 



 

 

effects of Pole 33C’s placement near the marae and the 

kōhanga reo. For Ngāti Hē, those benefits will be felt as soon 

as the structures and line are removed from Te Ariki Park, and 

there is some urgency to that. Their removal will immediately 

facilitate change. The opportunity to change the configuration 

of the A-Line in relation to a bridge or sea-bed location may 

arise in future but Ngāti Hē cannot rely on that. 

[49] In relation to the effects on the ONFL, the Environment Court compared and 

assessed the evidence of expert witnesses, in particular that of Ms Ryder for the 

Councils and Mr Brown for TEPS.87  The Court was “unable to confirm Mr Brown’s 

opinions in relation to what he considered [were] the significant effects on Māori 

values in ONFL 3 on the basis of the evidence provided by the cultural witnesses”.88   

[50] The Court further concluded: 

[246] We have no doubt about the importance of Rangataua Bay to the marae 

and to Ngāti Hē hapū. But we must draw the argument back to the assessment 

of the effects on ONFL 3 and its values, attributes and associations. The 

activities that will take place there are the removal of Tower 118 and the 

addition of a powerline above the SH 29A bridge. We heard no evidence about 

the effect of the removal of Tower 118 on Maori Values in the ONFL 3, except, 

as Ms Ryder pointed out, that there is a strong preference of iwi for no power 

pylons to be present in Te Awanui – and we cannot accept that taking this 

structure out of the centre of Rangataua Bay, where it stands alone, will not 

have benefits to Te Awanui in this area. Similarly, the removal of the 

powerlines to the SH 29A corridor consolidates the infrastructure into one 

place rather than having the line strung across the otherwise open Rangataua 

Bay, again surely a cultural benefit in relation to its current intrusion into the 

open airspace above the bay. 

[247] The cultural witnesses expounded more on the effects on the marae of 

Pole 33C (and to a lesser extent pole 33D) with concern, as noted above, for 

the mana of the marae and the health of the tamariki who attend the kōhanga 

reo directly adjacent to it than they did on the effects of the activities that will 

take place within ONFL 3, the latter being the subject of this evaluation. 

[248] During the removal of Tower 118 the works will be visible albeit short-

lived and the realignment of the powerline to a new position above and parallel 

with the bridge will similarly be visible and could be considered by some 

viewers to be fleetingly adverse.  The works may be visible from the marae 

and vicinity. We consider those effects both short term and long term to be de 

minimis. On the other hand, there will benefits to the ONFL from the removal 

of Tower 118 and the powerline. 

 
87  Summarised at [243], Table 3. 
88  At [244]. 



 

 

Submissions on adverse effects 

[51] Mr Gardner-Hopkins, for TEPS and Ngāti Hē, submits: 

(a) The Court erred in light of the evidence before it, because the true and 

only reasonable conclusion is that there would be:  

(i) at least some adverse effects in terms of ASCV 4 or otherwise 

on resources or areas of spiritual, historical or cultural 

significance to tāngata whenua in the coastal environment, 

contrary to Policy IW 2; and/or 

(ii) significant, or at least some, adverse effects on Ngāti Hē’s 

association with the cultural values of ONFL 3, contrary to 

Policy NH 4(b). 

(b) It is for Ngāti Hē to identify the cultural impacts on them and they have 

done so.  All the Ngāti Hē witnesses promoted the same overall 

outcome and gave a consistent message.  They did not support the 

proposal because the benefits of the removal of the A-Line did not 

outweigh the adverse effects.  Not one witness said the proposal should 

proceed if the cost was the poles being in front of the Marae.  The 

evidence focussed on the visual dominance of the poles but kaumātua 

and kuia also raised wider issues of the connectedness of the Marae and 

the reserve with Rangataua Bay. The visual effects can clearly affect 

the aesthetic and experience of the ONFL.  The moderate to high rating 

of Māori values in ONFL 3 answers the submission that Māori values 

are not a key component of the ONFL at the Bay. 

(c) The Environment Court navigated around all that, finding the effects 

were de minimis.  It was focussed on the effects of aerial lines crossing 

the harbour on the ONFL, not the effects of the large structures on either 

side that will impact on Ngāti Hē’s cultural association with the 

harbour.  If the Court had applied the right framework and focussed on 



 

 

the poles as well as the lines, it could not have found the effects to be 

de minimis.   

(d) It cannot be right that any adverse effect needs to be assessed against 

the Tauranga harbour as a whole, because that would require a proposal 

of a massive scale.  In the context of this proposal, the appropriate scale 

must be Rangataua Bay.  If the project proceeds and Poles 33C and 33D 

are constructed, the effects on Ngāti Hē and the Marae will continue for 

another two to three generations.  They do not want an additional visual 

intrusion into their connectedness with Rangataua Bay from their marae 

or beach.  If that is not available now, they are prepared to wait.  

[52] Mr Beatson, for Transpower, submits: 

(a) It could not be further from the truth to suggest the Court found there 

were no effects on cultural values at all or it imposed its own assessment 

of the cultural effects.  The Court spent some 20 pages summarising the 

consultation and evidence on cultural effects.  It weighed the evidence 

before concluding there was an overall positive cultural effect.  The 

benefits of the realignment to Ngāti Hē and Ngāi Tūkairangi would be 

greater than the adverse effects of Pole 33C on the Marae and kōhanga 

reo.  Its approach is consistent with SKP Incorporated and Trans-

Tasman Resources.89 

(b) The Court focussed its enquiry on the effects of ONFL.  It noted the 

main adverse cultural effects related to visual effects on the Marae and 

kōhanga reo enjoyment of the ONFL, rather than on the values and 

attributes of ONFL 3. The description of the values and attributes is a 

guide to the key focus of the ONFL. Adverse effects on Māori values 

would not necessarily lead to the conclusion there is an adverse effect 

on the ONFL as a whole, in terms of the description. The Court found 

 
89  SKP Incorporated v Auckland Council [2018] NZEnvC 81; and Trans-Tasman Resources Ltd v 

Taranaki-Whanganui Conservation Board [2020] NZCA 86, [2020] NZRMA 248. 

 



 

 

the conclusion that the effects on the Māori values would be significant 

was not supported by the evidence of the cultural witnesses.90  

(c) The Environment Court’s findings were well supported by the 

landscape and cultural evidence.  As the primary finder of fact it should 

be given latitude to do so.  The appellant has not cleared the high bar 

of an “only true and reasonable conclusion”.  An assessment of the 

effects should take an overall approach, allowing the significant 

positive effects of the relocation to be taken into account.  The 

relocation is more desirable than retaining the status quo.   

[53] Ms Hill, for the Councils, submits:  

(a) The weight given to particular considerations by the Environment 

Court is not able to be revisited as a question of law.  It should be given 

some latitude in reaching findings of fact within its area of expertise, 

with which the High Court should not readily intervene.   

(b) The Environment Court thoroughly set out and carefully evaluated the 

cultural evidence.  It observed the evidence given by the cultural 

witnesses focussed on the visual effects of the pole in front of their 

marae rather than the effects on the cultural values of ONFL 3.  The 

values and attributes of the ONFL include the national grid 

infrastructure so that is why the effect of the proposal is de minimis.   

(c) Policy IW 2 is not a directive policy.  The Court clearly explained its 

approach to the cumulative effects on Ngāti Hē arising from historical 

matters. The effects on Ngāti Hē are only part of the wider cultural 

equation. Cultural values are often intangible and it is difficult to avoid 

something that cannot be seen. 

 
90  Environment Court, above n 1, at [228]. 



 

 

Did the Court err in its findings about adverse effects? 

[54] It is clear from the evidence before the Court, as summarised above, that 

Ngāti Hē considers the re-alignment proposal would have an overall adverse effect 

compared with the status quo.  In particular, they are concerned about the implications 

of the location of Pole 33C on their use and enjoyment of their marae and kōhanga 

reo, and the effects on the ONFL.  The Environment Court summarised the 

submissions this way: 

[198] Submissions received on the notified consent application in 2018 

indicated opposition to the proposal, specifically around Pole 33C, and the 

effects on the ONFL.  Neither had been raised previously.  The effects of Pole 

33C were expressed in terms of cultural values, effects of noise and electro-

magnetic radiation, visual effects of the pole and line, effects on kōhanga reo 

children, effects on the mana of the marae, ongoing cumulative effects on the 

Hapū of developments being imposed on their land over the last 50 or so years, 

which they claimed was illegal (that matter is not being pursued through this 

hearing), and the need for greater attention to alternatives they preferred which 

were bridge and sea-bed options, including a new bridge (and cycleway).   

[55] That view is understandable given the history and cultural values of Ngāti Hē 

that are recognised in ASCV 4 and ONFL 3 of the RCEP and substantiated by the 

evidence of kuia and kaumātua of Ngāti Hē.  It is consistent with the identification in 

the Tauranga City Plan of Te Ariki Pā and Maungatapu as a significant area for 

Ngāti Hē with special values and significance in terms of mauri, wāhi tapu, 

korero tuturu and whakaaronui o te Wa.  It is consistent with the significance of 

Tauranga Moana to Ngāi Te Rangi as a physical and spiritual resource, recognised by 

the Crown in the Deed of Settlement.  It is consistent with the objections in the 

Iwi Management Plans to power pylons and the emphasis of Ngāi Te Rangi’s Resource 

Management Plan on the importance of marae.  It is consistent with the 

Marae Sightlines Report, which was in evidence before the Environment Court and 

referred to by several witnesses.  That report was prepared for SmartGrowth and the 

Combined Tāngata Whenua Forum in 2003 to review the visual setting, values and 

landscape context of 36 marae in the Western Bay of Plenty.91 Its conclusions stated:92 

Protecting visual access and linkages to the ancestral landscape is critical to 

the personal and cultural wellbeing of the tāngata whenua of the rohe.  

 
91  Kaahuia Policy Resource Planning & Management Marae Sightlines Report (December 2003) 

(CBD 301.0143). 
92  At 34–35 (CBD 301.0163–301.0164). 



 

 

Discrete taonga identifiable as landscape markers or pou whenua cue the oral 

traditions, poetry and waiata, traces events leaders and traditions, catalyses 

and facilitates the education of generation to generation and serves as personal 

mentor. 

… 

The sense of belonging and turangawaewae is dependent on the quality of the 

visual of the surrounding landscape.  The challenge then is to promulgate a 

landscape management principle dedicated to tāngata whenua interest to 

protect the mnemonic – iconic values associated with their rohe and 

turangawaewae.  Particular regard for their relationship with the landscape as 

a component of landscape quality and diversity is required. 

[56] In its decision, the Court explicitly noted that Ngāti Hē “were opposed to the 

aerial transmission line and wanted a bridge or sea bed harbour crossing”.93  It 

recorded that “[t]hey are clear in their view that they [will be] worse off, not least 

because they see the proposed change as continuing to subject them to adverse 

effects”.94  The Court recorded that “the evidence called by Ngāi Te Rangi supported 

the Ngāti Hē point of view”.95  In its conclusion, the Court said: 

[264] The proposed relocation of the A-Line to an alignment which follows 

SH 29A and is located above the Maungatapu Bridge does not result in wholly 

positive effects. While it enables the removal of the existing line and ensures 

security of electricity supply, its location is not ideal. In particular, placing the 

line above the Maungatapu Bridge, with associated tall poles, creates an 

increased degree of new and adverse visual effects on that part of Te Awanui, 

particularly when seen from Maungatapu Marae and Te Kōhanga Reo o 

Opopoti and for some of the residents on the eastern side of SH 29A.   

[57] The depth of Ngāti Hē’s opposition to the proposal is reflected in their 

preference for the status quo over the proposal.  In its Deed of Settlement with 

Ngāi Te Rangi, the Crown acknowledged the infrastructure networks on the 

Maungatapu peninsula “have had enduring negative effects on the lands, resources, 

and cultural identity of Ngāi Te Rangi” while making a “significant contribution . . . 

to the wealth and infrastructure of Tauranga”.96  The Court said: 

[209] The cultural evidence described the frustration and anger held by the 

hapū over many years as a result of the original construction of the A-Line 

across Te Ariki Pā and the earthworks for roading and bridge construction that 

affected their marae. We acknowledge the information and opinions provided 

about the history of development activities in the Ngāti Hē rohe and accept 

 
93  Environment Court, above n 1, at [200].  
94  At [217]. 
95  At [205]. 
96  Deed of Settlement, above n 2, cls 3.15.5 and 3.16.1. 



 

 

that these cultural effects have adversely affected the hapū for the last half 

century. 

[58] Yet Ngāti Hē preferred that status quo to the proposal. 

[59] The Environment Court’s conclusion in relation to the cultural effects of the 

proposal, relevant to IW 2, or the effects on the values of the ONFL relevant to NH 4, 

did not reflect the evidence before it:   

(a) Having set out in 67 paragraphs the extent and depth of Ngāti Hē’s firm 

opposition to the proposal, in one paragraph the Court effectively found 

that the adverse cultural effects would be outweighed by the beneficial 

effects.97  That involved the Court saying explicitly that it did not find 

that the proposed realignment would have cumulative adverse cultural 

effects on Ngāti Hē,98 even though it had found Ngāti Hē clearly 

considers it would.99 

(b) In relation to the ONFL, the Court said it had no doubt about the 

importance of Rangataua Bay to the marae and Ngāti Hē.100  That is 

clearly demonstrated by the evidence before it.  But the Court 

concluded the long-term visual effects of the works from the marae and 

vicinity to be “de minimis”.101  

[60] The Supreme Court’s judgment in Bryson v Three Foot Six Ltd is the most 

authoritative current exploration of the parameters of questions of law.102  In summary:   

(a) Misinterpretation of a statutory provision obviously constitutes an error 

of law.103   

 
97  Environment Court, above n 1, at [220]. 
98  At [220]. 
99  At [217]. 
100  At [246]. 
101  At [248]. 
102  Bryson v Three Foot Six Ltd [2005] NZSC 34, [2005] 3 NZLR 72.  Applied in an RMA context in 

Estate Homes Ltd v Waitakere City Council [2006] 2 NZLR 619 (CA) at [198]. 
103  At [24]. 

 



 

 

(b) Applying law that the decision-maker has correctly understood to the 

facts of an individual case is not a question of law. “Provided that the 

court has not overlooked any relevant matter or taken account of some 

matter which is irrelevant to the proper application of the law, the 

conclusion is a matter for the fact-finding court, unless it is clearly 

insupportable”.104   

(c) But “[a]n ultimate conclusion of a fact-finding body can sometimes be 

so insupportable – so clearly untenable – as to amount to an error of 

law, because proper application of the law requires a different 

answer”.105  The three rare circumstances in which that “very high 

hurdle”106 would be cleared are where “there is no evidence to support 

the determination” or “the evidence is inconsistent with and contradictory 

of the determination” or “the true and only reasonable conclusion 

contradicts the determination”.107   

[61] I consider the Court’s conclusions about the evidence were insupportable in 

terms of Bryson v Three Foot Six Ltd.  The Court accurately summarised Ngāti Hē’s 

clear opposition to the proposal on the basis of its significant adverse effects on an 

area of cultural significance and on the Māori values on the ONFL.  But it refused to 

find that the proposed realignment would have cumulative adverse cultural effects on 

Ngāti Hē and it found that the long-term visual effects from the marae and vicinity 

would be “de minimis”.   

[62] The evidence of Ngāti Hē, as summarised above, is contradictory of those 

findings.  The evidence is that, in Ngāti Hē’s view, Pole 33C will have a significant 

and adverse impact on their use and enjoyment of the Marae and on their cultural 

relationship with Te Awanui, even taking into account the removal of the existing 

 
104  At [25]. 
105  At [26].  The sentence quoted in Bryson contained a semi-colon rather than the word “because”, 

which was inserted in the application of the principle in the subsequent Supreme Court judgment 

in Vodafone New Zealand Ltd v Telecom New Zealand Ltd [2011] NZSC 138, [2012] 3 NZLR 153 

at [52]. 
106  Bryson v Three Foot Six Ltd, above n 102, at [27]. 
107  Edwards v Bairstow [1956] AC 14 (HL) at 36.  These can also be seen as circumstances of 

unreasonableness: Hu v Immigration Protection Tribunal [2017] NZHC 41, [2017] NZAR 508 at 

[28] and footnote 27. 



 

 

adverse effects. For the purposes of IW 2, this constitutes a significant adverse effect 

on Rangataua Bay, an “area of spiritual, historical or cultural significance to tāngata 

whenua” identified in ASCV 4.  For the purposes of NH 4, taking into account the 

considerations in NH  4A, it constitutes a significant adverse effect on the medium to 

high Māori values of Te Awanui at ONFL 3.  I consider those are the true and only 

reasonable conclusions.  Even though cultural effects may be intangible, they are no 

less real for those concerned, as the evidence demonstrates. 

[63] The Court’s approach is not saved by a distinction between the “values and 

attributes” of the ONFL and the ONFL itself.  The Māori values of ONFL 3 are rated 

as medium to high and clearly encompass connections to ancestral and cultural 

heritage sites.  The evidence is that Pole 33C would interfere with those connections 

with Rangataua Bay, including on the beach.   

[64] As Mr Gardner-Hopkins submits, an effect of a proposal at Rangataua Bay 

does not have to be assessed for its impact on the whole Tauranga Harbour, just 

Rangataua Bay.  And neither is the Court’s approach saved by it being an overall 

assessment of cultural effects, including the effects on Ngāi Tukairangi.  The Court 

clearly rested its conclusions on its findings that the effects on Ngāti Hē alone would 

be, on balance, positive for Ngāti Hē.  It relied on evidence from an expert landscape 

architect for the councils, Ms Ryder, to that effect.108  But that was not Ngāti Hē’s 

view.  As the Court recorded Mr Gardner-Hopkins submitted:109 

While the evidence for the marae trustees was not articulated in terms of 

cultural values of the ONFL it provides significant support for the importance 

of Rangataua Bay to the Marae and Ngāti Hē Hapū (and other mana whenua). 

It provides real world support for and elaboration on the “cultural values” as 

expressed in the RCEP for ONFL 3 but with greater specificity as to location 

and content. The evidence was genuine and heartfelt, and should not need a 

“cultural expert” to have to put it into “planning speak”. 

[65] The effect of the Court’s decision was to substitute its view of the cultural 

effects on Ngāti Hē for Ngāti Hē’s own view.  The Court is entitled to, and must, assess 

the credibility and reliability of the evidence for Ngāti Hē.  But when the considered, 

consistent, and genuine view of Ngāti Hē is that the proposal would have a significant 

 
108  Environment Court, above n 1, at [228]–[229]. 
109  At [245]. 



 

 

and adverse impact on an area of cultural significance to them and on Māori values of 

the ONFL, it is not open to the Court to decide it would not.  Ngāti Hē’s view is 

determinative of those findings.  

[66] Deciding otherwise is inconsistent with Ngāti Hē’s rangatiratanga, guaranteed 

to them by art 2 of the Treaty of Waitangi, which the Court was bound to take into 

account by s 8 of the RMA.  It is inconsistent with the requirement on the Court, as a 

decision-maker under the RMA, to “recognise and provide for” “the relationship of 

Māori and their culture and traditions with their ancestral lands, water, sites, waahi 

tapu, and other taonga” as a matter of national importance in s 6(e) of the RMA.  It is 

inconsistent with the approach in SKP Incorporated v Auckland Council, approved by 

the High Court in 2018 that:110  

… persons who hold mana whenua are best placed to identify impacts of any 

proposal on the physical and cultural environment valued by them, and 

making submissions about provisions of the Act and findings in relevant case 

law on these matters. 

[67] Deciding otherwise is also inconsistent with the requirement of Policy IW 5 of 

the RCEP, and similar statements in Policies IW 2B(b) and IW 3B(e) of the RPS.  

Contrary to the Court’s finding, the RCEP is specific enough about the cultural values 

and attributes of Rangataua Bay and Te Awanui.  Policy IW 5 states:111  

Decision makers shall recognise that only tāngata whenua can identify and 

evidentially substantiate their relationship and that of their culture and 

traditions with their ancestral lands, water, sites, wāhi tapu and other taonga. 

Those relationships must be substantiated for evidential purposes by pūkenga, 

kuia and/or kaumātua. 

[68] Mr Taikato and Mr Ririnui are kaumātua.  Ms Walker and Ms Gardiner are 

kuia.  The evidence of Ngāti Hē is clear. 

 
110  SKP Incorporated v Auckland Council, above n 89, at [157].  On appeal, Gault J considered the 

general statement of position in support of the proposal by the party taken to represent mana 

whenua “resolved any cultural effects issue”.  (He accepted that finer grained evidence would be 

required in an application for re-hearing where two entities were claiming mana whenua with 

competing evidence on cultural effects): SKP Inc v Auckland Council [2020] NZHC 1390, (2020) 

21 ELRNZ 879 at [57].   
111  Bay of Plenty Regional Council Proposed Bay of Plenty Regional Coastal Environment Plan 

(RCEP) at 38 (CBD 302.0302). 



 

 

[69] I do not readily reach a different view of the facts to that of the Environment 

Court.  But I consider proper application of the law requires a different answer from 

that reached by the Court regarding the significant adverse effect of the proposal on 

an area of cultural significance to Ngāti Hē and on the Māori values of the ONFL.  

Accordingly, the Court’s findings about those matters constitute an error of law.  

Whether that matters to the outcome of the appeal depends on how material the error 

was, which I consider in the context of the remaining issues. 

Issue 3: Did the Court err in its approach to pt 2 of the RMA? 

[70] This ground of appeal is whether the Court erred in not applying pt 2 of the 

RMA.  It is integrally related to the submissions of counsel about whether the Court 

should have, and did, apply an “overall judgment” approach.   

Part 2 of the RMA and the former overall judgment approach 

[71] Part 2 of the RMA provides the overall sustainable management purpose and 

principles of the Act.  Section 5(1) in pt 2 states that the purpose of the Act “is to 

promote the sustainable management of natural and physical resources”.  Section 5(2) 

explains that “sustainable management” means “managing the use, development, and 

protection of natural and physical resources in a way … which enables people and 

communities to provide for their “social, economic, and cultural well-being” while: 

(a)  sustaining the potential of natural and physical resources (excluding 

minerals) to meet the reasonably foreseeable needs of future 

generations; and 

(b)  safeguarding the life-supporting capacity of air, water, soil, and 

ecosystems; and 

(c)  avoiding, remedying, or mitigating any adverse effects of activities on 

the environment. 

[72] The Act then provides for a cascading hierarchy of legal instruments in “a 

three-tiered management system” which give effect to pt 2.112  A document in a tier 

must give effect to, or not be inconsistent with, those in the tiers above.  The highest 

tier is national policy statements, which set out objectives and identify policies to 

 
112  Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] NZSC 38, [2014] 

1 NZLR 593 [EDS v King Salmon] at [10] and [30]. 



 

 

achieve them.  The next tier are regional policy instruments, which identify objectives, 

policies and methods of achieving them including rules, that are increasingly detailed 

as to content and location.   

[73] The tiers of planning instruments are the legal instruments which “flesh out” 

how the purpose and principles in pt 2 apply in a particular case in increasing detail 

and specificity.113  The Supreme Court explained in EDS v King Salmon the 

importance of attending to the wording of the planning instruments, as with any law: 

[129] When dealing with a plan change application, the decision-maker must 

first identify those policies that are relevant, paying careful attention to the 

way in which they are expressed. Those expressed in more directive terms will 

carry greater weight than those expressed in less directive terms. Moreover, it 

may be that a policy is stated in such directive terms that the decision-maker 

has no option but to implement it. So, ‘avoid’ is a stronger direction than ‘take 

account of’. That said however, we accept that there may be instances where 

particular policies in the NZCPS ‘pull in different directions’. But we consider 

that this is likely to occur infrequently, given the way that the various policies 

are expressed and the conclusions that can be drawn from those differences in 

wording. It may be that an apparent conflict between particular policies will 

dissolve if close attention is paid to the way in which the policies are 

expressed. 

[130] Only if the conflict remains after this analysis has been undertaken is 

there any justification for reaching a determination which has one policy 

prevailing over another. The area of conflict should be kept as narrow as 

possible. The necessary analysis should be undertaken on the basis of the 

NZCPS, albeit informed by s 5. As we have said, s 5 should not be treated as 

the primary operative decision-making provision.  

[131] A danger of the ‘overall judgment’ approach is that decision-makers may 

conclude too readily that there is a conflict between particular policies and 

prefer one over another, rather than making a thoroughgoing attempt to find a 

way to reconcile them… 

[74] So, although pt 2 is relevant to decision-making, because it sets out the RMA’s 

overall purpose and principles, the basis for decision-making is the hierarchy of 

planning documents.114   The Supreme Court noted in EDS v King Salmon that pt 2 of 

the RMA may be relevant if a planning document, there the NZCPS, does not “cover 

the field” or to assist in a purposive interpretation if there is uncertainty as to the 

meaning of particular policies in the NZCPS.115     

 
113  At [151]. 
114  At [151]. 
115  At [88]. 



 

 

[75] There has been some debate as to the implications for this approach of 

following the subsequent Court of Appeal judgment in RJ Davidson Family Trust v 

Marlborough District Council.116  There, the Court of Appeal accepted that, in 

considering a resource consent application compared with a plan change proposal, a 

decision-maker must have regard to the provisions of pt 2 when appropriate.117 The 

Court said that applications for resource consent “cannot be assumed” to “reflect the 

outcomes envisaged by pt 2” and “the planning documents may not furnish a clear 

answer to whether the consent should be granted or declined”.118  It did not consider 

that the Supreme Court’s rejection of the “overall judgment” approach prohibited 

consideration of pt 2 in the context of resource consent applications.119   

[76] There are obiter comments by the Court of Appeal in RJ Davidson Family Trust 

that appear to suggest the Supreme Court’s proscription of the “overall judgment” 

approach in EDS v King Salmon might not apply outside a context that engages the 

NZCPS.120  However, this case does engage the NZCPS.  It is clear that, where the 

NZCPS is engaged, any consent application will necessarily be assessed applying the 

provisions of the NZCPS and other relevant plans, and also pt 2 if it is otherwise 

unclear whether the consent should be granted or not.121  Part 2 cannot be used “for 

the purpose of subverting a clearly relevant restriction in the NZCPS”.122  Where there 

is “doubt” as to the outcome of the consent application on the basis of the NZCPS, 

recourse to pt 2 is necessary.123  Recourse to pt 2 may or may not assist, depending on 

the provisions of the relevant plan.124   

[77] In any case, I read the Court of Appeal’s comments as being focussed on 

permitting reference to pt 2 of the RMA.  I do not read the Court of Appeal to be 

endorsing the previous approach of courts simply listing relevant considerations, 

including provisions of planning documents, and stating a conclusion under the rubric 

 
116  RJ Davidson Family Trust v Marlborough District Council [2018] NZCA 316, [2018] 3 NZLR 

283. 
117  At [47]. 
118  At [51]. 
119  At [66]. 
120  At [67]–[69] and [71]. 
121  At [71] and [73]. 
122  At [71]. 
123  At [75]. 
124  At [75]. 

 



 

 

of an “overall judgment” in relation to consent applications that do not engage the 

NZCPS.  The Supreme Court was clear about the obvious defects of that approach.125  

It is inconsistent with the text and purpose of the RMA, inconsistent with the need to 

give meaning to the text of the plans as the legal instruments made under the RMA, 

and inconsistent with the rule of law.  The Court of Appeal’s statement, that in all cases 

not involving the NZCPS “the relevant plan provisions should be considered and 

brought to bear on the application” makes it clear it does not advocate for that.126  

Rather, the Court considered there must be “a fair appraisal of the objectives and 

policies [of a plan] read as a whole”.127  While the Court of Appeal expanded on the 

use of pt 2 of the RMA, I do not consider its judgment contradicted the reasoning of 

the Supreme Court in warning about the defects of the overall judgment approach in 

relation to particular consent applications.   

[78] This was illustrated in Royal Forest and Bird Protection Society of 

New Zealand Inc v Bay of Plenty Regional Council.128 That case involved a challenge 

to the formulation of natural heritage policies for the Regional Coastal Environment 

Plan (RCEP) on the basis of inconsistency with the NZCPS. Wylie J held: 

(a) The Environment Court was not entitled to focus on the unchallenged 

provisions of the planning document at issue, or the one immediately 

above it and ignore or gloss over higher order planning documents.129   

(b) The Court erred in resolving tensions in RCEP policies primarily by 

reference to the RCEP’s objectives, with only limited reference to the 

RPS and NZCPS.130  The Court “failed to make ‘a thoroughgoing 

attempt to find a way to reconcile’ the provisions it considered to be in 

tension”.131   

 
125  EDS v King Salmon, above n 112, at [131]–[140]. 
126  RJ Davidson Family Trust v Marlborough District Council, above n 116, at [73]. 
127  At [73], citing Dye v Auckland Regional Council [2002] 1 NZLR 337 (CA) at [25]. 
128  Royal Forest and Bird Protection Society of New Zealand Inc v Bay of Plenty Regional Council 

[2017] NZHC 3080, [2019] NZRMA 1. 
129  At [84]. 
130  At [89]. 
131  At [98], citing EDS v King Salmon, above n 112, at [131]. 
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(c) The “proportionate” approach adopted by the Environment Court was 

an overall judgment approach, “albeit by a different name”, of the sort 

that had been “roundly rejected” by the majority of the Supreme Court 

in EDS v King Salmon.132  It was not available to the Court to suggest 

that the benefits and costs of regionally significant infrastructure that 

could have adverse effects on areas of Indigenous Biological Diversity, 

which are areas with outstanding natural character in the coastal 

environment, should be assessed on a case-by-case basis having regard 

to all relevant factors.133   

(d) Accordingly, the Environment Court erred in:  

(i) approving policies and a rule that did not give effect to the 

requirements set out in policies 11(a), 13(1)(a) and 15(a) of the 

NZCPS;134 

(ii) by failing to consider the directive nature of Policies CB 2B and 

CE 6B of the RPS;135 and 

(iii) by failing to recognise that the objectives in the RCEP recognise 

that “provision needs to be made for regionally significant 

infrastructure, but not in all locations in the coastal marine 

area”.136 

[79] The Supreme Court’s decision in EDS v King Salmon, and the Court of 

Appeal’s decision in RJ Davidson, requires decision-makers to focus on the text and 

purpose of the legal instruments made under the RMA.  A decision-maker considering 

a plan change application must identify the relevant policies and pay careful attention 

to the way they are expressed.137  As with any legal instrument, the text of the 
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instrument may dictate the result.   Where policies pull in different directions, their 

interpretation should be subjected to “close attention” to their expression.  Where there 

is doubt after that, recourse to pt 2 is required.138  The same approach, of carefully 

interpreting the meaning and text of the relevant policies, is required in applying them 

to consent applications, for the same reasons. That is consistent with the standard 

purposive interpretation of enactments, as summarised by the Supreme Court in 

Commerce Commission v Fonterra Co-operative Group Ltd:139 

[22] It is necessary to bear in mind that s 5 of the Interpretation Act 1999 

makes text and purpose the key drivers of statutory interpretation. The 

meaning of an enactment must be ascertained from its text and in the light of 

its purpose. Even if the meaning of the text may appear plain in isolation of 

purpose, that meaning should always be cross checked against purpose in 

order to observe the dual requirements of s 5. In determining purpose the court 

must obviously have regard to both the immediate and the general legislative 

context. Of relevance too may be the social, commercial or other objective of 

the enactment. 

The Environment Court’s treatment of pt 2 

[80] Here, the Environment Court held, with reference to RJ Davidson, that it is 

“necessary to have regard to Part 2, when it is appropriate to do so”, but reference to 

pt 2 is “unlikely to add anything” where it is clear a plan has been competently 

prepared having regard to pt 2.140   “[A]bsent such assurance, or if in doubt, it will be 

appropriate and necessary to do so”.141  The Court considered submissions about 

whether reference to pt 2 was required here, in particular regarding the relationship 

between the NPSET and NZCPS, or whether those instruments were clear and had 

been reconciled in the formulation of the RCEP.142  The Court considered evidence of 

expert planning witnesses about whether to refer to pt 2,143 which is irrelevant and an 

error given that the necessity or otherwise of reference to pt 2 is an issue of law.  The 

Court said: 

 
138  At [75]. 
139  Commerce Commission v Fonterra Co-operative Group Ltd [2007] NZSC 36, [2007] 3 NZLR 
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142  At [60]–[67], citing Royal Forest and Bird Protection Society of New Zealand Inc v Bay of Plenty 

Regional Council, above n 128, and related Environment Court judgments. 
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[68] We agree that the RCEP is comprehensive, has been tested through 

hearing and appeal processes and provides a clear policy framework and 

consenting pathway for these applications. Accordingly, our evaluation of the 

statutory provisions focusses on the relevant policies in the RCEP. We also 

address the higher order policy documents and the District Plan. 

[81] The Court acknowledged the need to give effect to national policy statements 

according to their particular terms, rather than on the basis of a broad overall 

judgment.144  

[82] In the final two paragraphs of its concluding reasoning, after rejecting the 

argument that the NZCPS required consent to be declined, the Court said: 

 [269] The NPSET, the RCEP and the District Plan also contain relevant 

objectives and policies to which we must have regard under s 104(1)(b). The 

regional and district plans generally treat both the protection of ONFLs and 

the provision of network infrastructure as desirable, but do not go further to 

particularise how those broad objectives or policies are to be pursued or how 

potential conflict between them is to be resolved. Policy 6 of the NPSET 

guides us to using a substantial upgrade of transmission infrastructure as an 

opportunity to reduce existing adverse effects of transmission, and the 

proposal is consistent with that. There is no guidance in either the NPSET or 

the NZCPS as to how potential conflict between those national policies is to 

be resolved. 

[270] As noted above, where a decision-maker is faced with a range of 

competing concerns, and no possible outcome would be wholly without 

adverse effects, we must reach a decision as to which outcome better promotes 

the sustainable management of natural and physical resources, as defined in s 

5 RMA. In the absence of any practicable alternative, the obvious 

counterfactual to the proposal is the status quo. In our judgment, the removal 

of the existing line and its relocation within the Road zone applying to SH 

29A and above the Maungatapu Bridge is more appropriate overall and 

therefore better than leaving the line where it is. 

Submissions on pt 2 and the overall judgment approach 

[83] Mr Gardner-Hopkins, for TEPS and Ngāti Hē, submits the Court erred by 

failing to assess the proposal against pt 2, including ss 6(3), 7(a) and 8, directly.  The 

nature of the issues, the meaning of the policies and the relationship between the 

NZCPS and NPSET made it “appropriate and necessary” for it to do so.  He submits 

the Court erred in applying an overall judgment of the proposal against s 5 selectively, 

without analysis, and without consideration of the balance of pt 2.  RJ Davidson does 
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not mean that reference to pt 2 only occurs if there is a problem.  Rather, pt 2 and 

superior planning instruments must be taken into account in a difficult case, as it was 

here.  He submits that pt 2 should be used in a purposive interpretation of the terms in 

the RCEP. 

[84] Mr Beatson, for Transpower, submits:  

(a) EDS v King Salmon rejected the previous “overall broad judgment 

approach”.  RJ Davidson confirms recourse to pt 2 is only necessary 

where there is a question as to whether a plan has been competently 

prepared having regard to pt 2.  The Court was correct that it is up to a 

decision-maker to give competing policies such weight as it thinks 

necessary in the context.   

(b) The Court found there is no need for an overall evaluation under pt 2 at 

the consenting stage where plans have been prepared having regard to 

pt 2.  Here, the Court found the RCEP is comprehensive and provides 

a clear policy and consenting pathway for the project, so it focussed on 

the RCEP policies.  The relevance to a proposal of higher order 

documents, which have been reconciled and prepared in accordance 

with pt 2, does not justify concluding it is unclear as to whether consent 

should have been granted.  No defect within the RCEP has been 

identified that makes recourse to pt 2 necessary. The Court’s concluding 

paragraphs were not attempting to undertake a pt 2 analysis.   

(c) Regardless of its decision that recourse to pt 2 was not necessary, the 

Court carefully set out the cultural evidence provided by witnesses, the 

consultation undertaken by Transpower, the potential cumulative 

cultural effects and how the cultural effects on both hapū would be 

impacted by the proposal.  That is the same analysis that would be 

undertaken under ss 6(e), 7(a) and 8.  Addressing those sections directly 

would have added nothing.  Sections 7(b), 7(c) and 7(f) of pt 2 of the 

RMA would also be relevant.  The conclusions reached would 

inevitably have been the same. 



 

 

[85] Ms Hill, for the Councils, submits the Environment Court exercised a 

discretionary judgment not to consider the proposal against pt 2.145  As the Court of 

Appeal held in RJ Davidson, assessment against pt 2 is only necessary where a plan 

has not been competently prepared in accordance with pt 2.  The Court correctly 

observed that, in applying the policies, no specific outcomes are particularised and no 

outcome that would wholly avoid adverse effects was possible.146 Its consideration of 

s 5 did not purport to be an assessment against pt 2. 

Did the Court err in its approach to pt 2? 

[86] I outlined above the proper approach to pt 2 of the RMA and the legal defects 

of the overall judgment approach.  Consistent with EDS v King Salmon and 

RJ Davidson Family Trust, a Court will refer to pt 2 if careful purposive interpretation 

and application of the relevant policies requires it.  That is close to, but not quite the 

same as, Mr Gardner-Hopkins’ submission that recourse to pt 2 is required “in a 

difficult case”.  To the extent that Mr Beatson’s and Ms Hill’s submissions attempt to 

confine reference to pt 2 only to situations where a plan has not been assessed as 

“competently prepared”, I do not accept them.   

[87] Mr Beatson is correct that the Court here considered that the RCEP is 

comprehensive and provides a clear policy framework and consenting pathway for the 

proposal.147  The Court also correctly acknowledged the need to give effect to the 

National Policy Statement according to their particular terms “rather than on the basis 

of a broad overall judgment”.148  But the Court did not provide the careful analysis 

required of how the relevant planning instruments should be interpreted and applied 

to the proposal.  It stated that the planning instruments contain “relevant objectives 

and policies to which we must have regard”.149  That generic characterisation recalls 

the overall judgment approach that the Supreme Court ruled out in EDS v King 

Salmon.  The planning instruments are more than “relevant” and the Court must do 

more than “have regard” to them.   
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[88] In the last two paragraphs of its reasoning, the Court characterised the regional 

and district plans as generally treating as desirable both the protection of ONFL and 

provision of network infrastructure.  It characterised Policy 6 of the NPSET as guiding 

it to reduce existing adverse effects of transmission.  But the Court said the NPSET 

and NZCPS do not provide guidance as to how potential conflict between them should 

be resolved.  So it fell back on reaching “a decision as to which outcome better 

promotes the sustainable management of natural and physical resources, as defined in 

s 5 RMA”.150  In only two further sentences, the Court made a “judgment” that the 

proposal was “more appropriate overall” than the status quo.151  This is effectively, 

and almost explicitly, the application of an overall judgment approach.  As such, it was 

an error of law. 

[89] Instead, what the Court was required to do was to carefully interpret the 

meaning of the planning instruments it had identified, the RCEP in particular, and 

apply them to the proposal.  If the text of the RCEP was not sufficient to do that, as 

the Court considered they were not, it was required to have recourse to the higher-

level instruments such as the NZCPS and NPSET, and to pt 2 of the Act.  The Court 

did consider the NZCPS and NPSET and found them insufficient.  Yet all parties 

agreed the Court did not have recourse to pt 2.   

[90] The Court’s approach to pt 2, and its use of an overall judgment approach, was 

a legal error.  Whether that makes sufficient difference to the outcome to sustain the 

appeal depends on the outcome of that exercise, which I examine next. 

Issue 4: Did the Court err in interpreting and applying the planning instruments? 

[91] The submissions on this ground of appeal centred on whether one national 

policy statement, the NZCPS, is inconsistent or takes priority over another, the 

NPSET.  Lying behind that were submissions as to whether the NZCPS or the RCEP 

contains directive provisions determining the result of the application.  
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The RMA and bottom lines 

[92] The Supreme Court in EDS v King Salmon clarified that a policy of preventing 

adverse effects of development on particular areas is consistent with the sustainable 

management purpose of the RMA.152  It held that “avoid”, in s 5 and the NZCPS, is a 

strong word that has its ordinary meaning of “not allowing” or “preventing the 

occurrence of”.153  The use in s 5 of “remedying and mitigating” indicates that 

developments with adverse effects could be permitted if they were mitigated or 

remedied, assuming they were not avoided.154   

[93] Specific decisions depend on the application of the hierarchy of planning 

instruments.  Accordingly, the RMA envisages that planning documents may (or may 

not) contain “environmental bottom lines” that may determine the outcome of an 

application.155  This illustrates why it is important to focus on, and apply, the text of 

the planning instruments rather than simply mentioning them and reaching some 

“overall judgment”.156  

[94] The RMA also envisages that there may be cultural bottom lines.  As Whata J 

stated recently in Ngāti Maru Trust v Ngāti Whātua Ōrākei Whaia Maia Ltd, “… there 

is comprehensive provision within the RMA for Māori and iwi interests, both 

procedurally and substantively”.157  The cascading hierarchy of the RMA, and the 

legal instruments under it, accord an important place to the cultural values of Māori.  

That is reflected in pt 2 of the Act: 

(a) The core purpose of the Act, stated in s 5, is to promote sustainable 

management by managing the “use, development and protection of 

resources in a way which enables people and communities” to provide 

for their “social, economic, and cultural well-being” at the same time 

as sustaining the potential of resources to meet the reasonably 

foreseeable needs of future generations.   
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(b) The requirements on all persons exercising functions and powers under 

the Act in relation to “managing the use, development, and protection 

of natural and physical resources”: 

(i) to “recognise and provide for” “the relationship of Maori and 

their culture and traditions with their ancestral lands, water, 

sites, waahi tapu, and other taonga” as one matter of national 

importance in s 6(e); 

(ii) to “have particular regard to” kaitiakitanga in s 7(a); and 

(iii) to “take into account the principles of the Treaty of Waitangi 

(Te Tiriti o Waitangi)” in s 8. 

Māori values in the RMA recognised in case law 

[95] The implications of those pt 2 provisions have been recognised in case law.  

In 2000, in his last sitting in the Judicial Committee of the Privy Council in 

McGuire v Hastings District Council, Lord Cooke described pt 2 of the RMA as 

“strong directions, to be borne in mind at every stage of the planning process”.158  They 

mean “that special regard to Māori interests and values is required in such policy 

decisions as determining the routes of roads”.159  In that case, which involved a 

challenge to the designation of a road through Māori land, the Privy Council held “if 

an alternative route not significantly affecting Maori land which the owners desire to 

retain were reasonably acceptable, even if not ideal, it would accord with the spirit of 

the legislation to prefer that route”.160  This principle would extend to not constructing 

the new route at all in that case if “other access was reasonably available”.161  All 

authorities making decisions are therefore “bound by certain requirements, and these 

include particular sensitivity to Maori issues”.162  The Judicial Committee was 

satisfied that Māori land rights are adequately protected by the RMA.163 
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[96] Similarly, in 2014 the Supreme Court in EDS v King Salmon affirmed that “the 

obligation in s 8 to have regard to the principles of the Treaty of Waitangi will have 

procedural as well as substantive implications, which decision-makers must always 

have in mind”.164  In its reasoning rejecting the “overall judgment approach”, the 

Supreme Court held that s 58 of the RMA was inconsistent with the NZCPS being no 

more than a statement of relevant considerations.165  Section 58 contemplates the 

possibility, depending on the meaning of the planning instruments, that there might be 

absolute protection from the adverse effects of development — a potential 

environmental bottom line.   

[97] The Supreme Court’s emphasis on s 58 is also relevant to this case.  Section 

58(1)(b) empowers a NZCPS to state objectives and policies about “the protection of 

the characteristics of the coastal environment of special value to the tangata whenua 

including waahi tapu, tauranga waka, mahinga mataitati, and taonga raranga” and, in 

s 58(1)(gb), “the protection of protected customary rights”.  This indicates that cultural 

bottom lines, as well as environmental bottom lines, can be provided for under the 

NZCPS.  Whether there are particular cultural bottom lines depends on the text and 

interpretation of the relevant planning instruments. 

[98] In 2020, the Court of Appeal in Trans-Tasman Resources Ltd v Taranaki-

Whanganui Conservation Board (currently under appeal to the Supreme Court), the 

Court of Appeal considered an appeal of decisions on consent applications under the 

Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012.166   

The Court held the decision-maker erred by “failing to give separate and explicit 

consideration” to environmental bottom lines; failing to address the effects of the 

proposals on the cultural and spiritual elements of kaitiakitanga; and in failing to 

identify relevant environmental bottom lines under the NZCPS and consider whether 

the proposal would be consistent with them.167   
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[99] The Court held the interests of Māori in relation to all taonga, referred to in the 

Treaty of Waitangi and regulated by tikanga, were included in a statutory requirement 

to take into account the effects of activities on “existing interests”.168  It held it was 

necessary for the decision-maker to “squarely engage with the full range of customary 

rights, interests and activities identified by Māori as affected by the TTR proposal, and 

to consider the effect of the proposal on those existing interests”.169  The Court stated:   

[174] In this case, the DMC needed to engage meaningfully with the impact 

of the TTR proposal on the whanaungatanga and kaitiakitanga relationships 

between affected iwi and the natural environment, with the sea and other 

significant features of the marine environment seen not just as physical 

resources but as entities in their own right – as ancestors, gods, whānua – that 

iwi have an obligation to care for and protect. 

[100] Also in 2020, in Ngāti Maru v Ngāti Whātua Ōrakei Whaia Maia Ltd, after 

comprehensively traversing the ways in which the RMA recognises Māori cultural 

values, Whata J observed that:170  

[73] … the obligation ‘to recognise and provide for’ the relationship of Māori 

and their culture and traditions with their whenua and other tāonga must 

necessarily involve seeking input from affected iwi about how their 

relationship, as defined by them in tikanga Māori, is affected by a resource 

management decision. … 

… 

[102] … where an iwi claims that a particular resource management outcome 

is required to meet the statutory directions at ss 6(e) , 6(g) 7(a)  and 8 (or other 

obligations to Māori), resource management decision-makers must 

meaningfully respond to that claim. … 

The NZCPS and NPSET 

[101] The NZCPS and NPSET are national policy statements which bear on the 

interpretation of lower order planning instruments.  The NZCPS of 1994 was the first 

national policy statement formulated.  It was substantially revised in 2010, under s 58 

of the RMA.  Under s 56, the purpose of a NZCPS is “to state objectives and policies 

in order to achieve the purpose of this Act in relation to the coastal environment of 

New Zealand”.  Under ss 62(3), 67(3) and 75(3), regional policy statements, regional 

plans and district plans must “give effect” to the NZCPS.  Its 29 policies support seven 
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stated objectives.  The relevant Objectives and Policies are set out in the Annex to this 

judgment.  As explored further below they involve three sets of relevant values: 

protection of natural features and landscape; culture; and social, economic, and 

cultural values. 

[102] Policy 15 of the NZCPS was a particular focus in EDS v King Salmon and is 

in this case too.  The Supreme Court held that: 

(a) Policy 15 of the NZCPS, in relation to natural features and landscapes, 

states a policy of directing local authorities to avoid adverse effects of 

activities on natural character in areas of outstanding natural landscapes 

in the coastal environment.171   

(b) The overall purpose of the direction is to “protect the natural features 

and natural landscapes (including seascapes) from inappropriate 

subdivision, use and development”.172  It provides a graduated scheme 

of protection that requires avoidance of adverse effects in outstanding 

areas but allows for avoidance, mitigation or remedying in others.173   

(c) The broad meaning of “effect” in s 3 must be assessed against the 

opening words of the policy.174  Consistent with Objectives 2 and 6, 

“avoid” in Policy 15 bears its ordinary meaning as stated above.175  

Similarly, “inappropriate” use and development should be assessed 

against the characteristics of the environment that the Policy seeks to 

preserve.176    

(d) Policies 15(a) and 15(b) provide “something in the nature of a bottom 

line”.177  It considered “there is no justification for reading down or 

otherwise undermining the clear terms” of the policy.178 
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[103] The NPSET was the second national policy statement formulated.  Under s 45 

of the RMA its purpose is to “state objectives and policies for matters of national 

significance that are relevant to achieving the purpose of this Act”.  Sections 62(3), 

67(3) and 75(3) also require regional policy statements, regional plans and district 

plans to effect to it.  The NPSET sets out the objectives and policies for managing the 

electricity transmission network under the RMA.  The relevant Objectives and Policies 

are also set out in full in the Annex to this judgment.  They set out relevant 

considerations for, and impose requirements on, decision-makers. 

The relationship between the NZCPS and NPSET 

[104] In an interim judgment in Transpower New Zealand Ltd v Auckland Council¸ 

Wylie J considered the respective relationships of the NZCPS and NPSET to the 

purposes of the RMA.179  He noted that documents lower in the planning hierarchy are 

required to give effect to both of them and he considered EDS v King Salmon.180  He 

noted that a national policy statement “can provide that its policies are simply matters 

decision-makers must consider in the appropriate context, and give such weight as 

they consider necessary” and accepted that the NPSET does so provide.181   Before 

undertaking a detailed analysis of the text of the NPSET policies, regional policy 

statement and district plan provisions relevant there, he said: 

[83] I also agree with Ms Caldwell and Mr Allan that the New Zealand Coastal 

Policy Statement at issue in King Salmon, and the NPSET, derive from 

different sections of the Act, which use different terms. Section 56 makes it 

clear that the purpose of the New Zealand Coastal Policy Statement is to state 

policies in order to achieve the purpose of the Act. In contrast, the NPSET was 

promulgated under s 45(1). Its purpose is to state objectives and policies that 

are relevant to achieving the purpose of the Act. Section 56 suggests that the 

New Zealand Coastal Policy Statement is intended to give effect to the Part 2 

provisions in relation to the coastal environment. A national policy statement 

promulgated pursuant to s 45 contains provisions relevant to achieving the 

Resource Management Act’s purpose. The provisions are not an exclusive list 

of relevant matters and they do not necessarily encompass the statutory 

purpose. In this regard I note that a number of the policies relied on in this 

case, including Policy 10, start with the words “(i)n achieving the purpose of 

the Act”.  

[84] I accept the submission advanced by Ms Caldwell and Mr Allan that the 

NPSET is not as all embracing of the Resource Management Act’s purpose set 
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out in s 5 as is the New Zealand Coastal Policy Statement. In my judgment, a 

decision-maker can properly consider the Resource Management Act’s 

statutory purpose, and other Part 2 matters, as well as the NPSET, when 

exercising functions and powers under the Resource Management Act. They 

are not however entitled to ignore the NPSET; rather they must consider it and 

give it such weight as they think necessary.  

Regional and District planning instruments 

[105] Regional and District planning instruments sit below the national policy 

statements but are more detailed in their provisions.  The RCEP is required by 

s 67(3)(b) of the RMA to give effect to the NZCPS and national policy statements 

including the NPSET.  The RCEP sets out issues, objectives and policies in relation to 

the coastal environment in the Bay of Plenty regarding the same three sets of values 

as the NZCPS and taking into account the requirements of the NPSET.  The relevant 

provisions of the RCEP involve the same three sets of values involved in the NZCPS 

noted above. 

[106] Consent authorities consider the granting of consents under s 104 of the RMA, 

which provides that “the consent authority must, subject to Part 2, have regard to: 

actual and potential effects on the environment of allowing the activity; relevant 

provisions of planning instruments; and any other matter it considers relevant and 

necessary”.  Here, the Resource Management (National Environmental Standards for 

Electricity Transmission Activities) Regulations 2009 (NESETA Regulations) specify 

what activities relating to existing transmission lines are permitted, controlled, 

restricted discretionary, discretionary, or non-complying.  They are national 

environmental standards made under s 43 of the RMA and take precedence over the 

District Plan, under s 43B.  Transpower’s proposal here involved controlled, restricted 

discretionary or discretionary activities under the NESETA Regulations.182 

[107] The Tauranga City Plan is a District Plan for the purposes of s 43AA of the 

RMA.  Its purpose is to enable the Council to carry out its functions under the RMA.  

Relevant provisions are included in the Annex.  They involve the same three sets of 

values involved in the NZCPS and RCEP. 
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The Court’s treatment of the planning instruments 

[108] The Environment Court agreed that the RCEP is comprehensive, has been 

tested and “provides a clear policy framework and consenting pathway for these 

applications.”183 Accordingly, its “evaluation of the statutory provisions focusses on 

the relevant policies in the RCEP”.  It also addressed the higher order policy 

documents and the District Plan. 

[109] After outlining the NPSET and the NZCPS in its decision, the Environment 

Court noted the Transpower New Zealand Ltd v Auckland Council decision.  Despite 

its later recourse to an overall judgment approach, the Court said: 

[77]  There is no basis on which to prefer or give priority to the provisions of 

one National Policy Statement over another when having regard to them under 

s 104(1)(b) RMA, much less to treat one as “trumping” the other.  What is 

required by the Act is to have regard to the relevant provisions of all relevant 

policy statements.  Where those provisions overlap and potentially pull in 

different directions, then the consent authority or this Court on appeal, must 

carefully consider the terms of the relevant policies and how they may apply 

to the relevant environment, the activity and the effects of the activity in the 

environment. 

[110] The Court noted no party had identified any policy in the RPS which set out 

anything not otherwise found in the other planning instruments.  It noted the RCEP 

gives effect to the RPS through more specific direction, and there was no contest in 

relation to any of the RPS provisions.184  Therefore, it did not quote any of the RPS 

provisions. It set out relevant provisions of the RCEP.  It considered it should have 

regard to the District Plan and iwi management plans and outlined some of their 

relevant provisions.   

[111] The Court addressed the issue of whether the proposal is a maintenance project 

or an upgrade, and whether it includes new infrastructure, for the purposes of Policies 

4 and 6 of the NPSET.185  It agreed with expert evidence that the proposal is a 

“substantial” rather than “major” upgrade and that it is not new infrastructure.186  The 

 
183  At [68]. 
184  At [78]. 
185  From [145]. 
186  At [150]. 

 



 

 

Court also said it was guided by Policies 7 and 8 of the NPSET but concluded those 

policies were not determinative.  They are expressed to deal with the planning and 

development of the transmission system, which “indicates these policies relate to 

future and new works rather than to upgrades of the existing system”.187 

[112] The Court said its assessment of cultural effects was not assisted by the RCEP 

because it “is not specific about cultural values and attributes of Rangataua Bay / Te 

Awanui”.188   

[113] In its concluding reasoning, the Court said: 

[259]  … While a range of competing concerns have been raised, and no 

possible outcome would be wholly without adverse effects, we must reach a 

decision as to which outcome better promotes the sustainable management of 

natural and physical resources, as defined in s 5 RMA. 

… 

[267] The relevant policy framework applicable to the assessment of these 

effects of the proposal is extensive, as set out earlier in this decision, and is 

not limited to Policy 15 of the NZCPS. In having regard to the statutory 

planning documents under s 104(1)(b) RMA we must undertake a fair 

appraisal of the objectives and policies read as a whole.189 We do not accept 

the argument that Policy 15 would require consent to be declined or the 

proposal to be amended on the basis that it has adverse effects on the ONFL. 

As a policy, it does not have that kind of regulatory effect. In its terms, it 

requires avoidance of adverse effects of activities on the ONFL to protect the 

natural landscape from inappropriate use and development. The policy does 

not entail that any use or development in an ONFL would be inappropriate. 

The identification of what is inappropriate requires a consideration of what 

values and attributes of the environment are sought to be protected as an 

ONFL and what the effects of the use or development may be on the things 

which are to be protected. 

[268] It is important to note that this is not a proposal to undertake and use a 

new intensive commercial development in an ONFL. The existing 

environment of the ONFL includes the existing bridge and national grid 

infrastructure. 

[269] The NPSET, the RCEP and the District Plan also contain relevant 

objectives and policies to which we must have regard under s 104(1)(b). The 

regional and district plans generally treat both the protection of ONFLs and 

the provision of network infrastructure as desirable, but do not go further to 

particularise how those broad objectives or policies are to be pursued or how 

 
187  At [152]. 
188  At [194]. 
189  Dye v Auckland Regional Council, above n 127, at [25]; and RJ Davidson Family Trust v 

Marlborough District Council, above n 116, at [73]. 



 

 

potential conflict between them is to be resolved. Policy 6 of the NPSET 

guides us to using a substantial upgrade of transmission infrastructure as an 

opportunity to reduce existing adverse effects of transmission, and the 

proposal is consistent with that. There is no guidance in either the NPSET or 

the NZCPS as to how potential conflict between those national policies is to 

be resolved. 

[270] As noted above, where a decision-maker is faced with a range of 

competing concerns, and no possible outcomes would be wholly without 

adverse effects, we must reach a decision as to which outcome better promotes 

the sustainable management of natural and physical resources, as defined in 

s 5 RMA.  In the absence of any practicable alternative, the obvious 

counterfactual to the proposal is the status quo.  In our judgment, the removal 

of the existing line and its relocation within the Road zone applying to SH 

29A and above the Maungatapu Bridge is more appropriate overall and 

therefore better than leaving the line where it is.   

Submissions on application of the planning instruments 

[114] Mr Gardner-Hopkins, for TEPS and Ngāti Hē, submits: 

(a) The Court erred in not giving the more directive provisions of the 

NZCPS priority over the less directive provisions of the NPSET.  

NZCPS is a mandatory document at the top of the hierarchy of planning 

instruments with the purpose under s 56 of achieving the purpose of the 

RMA.  It could have, but did not, refer specifically to NPSET.  The 

NPSET states objectives and policies that are only relevant to achieving 

the purpose of the RMA.  The NPSET is not as all-embracing of the 

RMA’s purpose.  It was intended to be only a guide for decision-makers 

—  a relevant consideration, subject to pt 2, which is not to prevail over 

the RMA’s purpose.  Accordingly, if one national policy statement has 

to give way to another, the NPSET must give way to the NZCPS, 

particularly Policy 15.  

(b) The Court erred in finding that the proposal constitutes a substantial, 

rather than a major, upgrade and that it is not new infrastructure.  This 

follows from the extent of works proposed in a different location, 

amounting to almost 40 new structures and several kilometres of lines, 

the benefit to mana whenua as promoted by Transpower, and the major 

nature of some of the new poles such as Poles 33C and 33D.  



 

 

Accordingly, the Court should have applied Policy 4 of the NPSET, 

which contains an “avoid” directive, rather than Policy 6. 

(c) The Court failed to have regard to Policy IW 2 of the RCEP and its 

directive to avoid adverse effects on sites of cultural significance or to 

be sure that it is not possible to avoid them or not practicable to 

minimise them.  It also failed to apply NH 4, which provides that 

adverse effects on the values and attributes of ONFLs must be avoided.  

Policy SO 1 confirms the primacy of IW 2 and NH 4.   

[115] Mr Beatson, for Transpower, submits: 

(a) There is no difference in the status of the NZCPS and the NPSET.  

When they are both engaged and read together, the specific overrides 

the general, according to EDS v King Salmon and Transpower New 

Zealand Ltd v Auckland Council.  Therefore, the “reduce existing 

adverse effects” language in Policy 6 and “seek to avoid” language of 

Policy 8 of the NPSET should be preferred over the NZCPS “avoid”.  

Making anything of the silence of NZCPS as to NPSET is a speculative 

and fruitless exercise. 

(b) There is no bottom line, or absolute policy of avoidance of all adverse 

effects, in Policy 15(a) of the NZCPS.  That policy directs that the 

adverse effects of inappropriate development should be avoided, which 

is context-dependent.  The Court assessed the proposal against Policy 

15(a) and other instruments.  Policy IW 2 of the RCEP does not have 

direct relevance to this ground of appeal because it does not reference 

the criteria in set 2 to the RPS. The Court accepted Ms Golsby’s expert 

planning evidence for the Council that Policy IW 2 does not direct 

avoidance of all adverse effects, as it allows remedying, mitigating and 

offsetting them.190 

 
190  Reply Evidence of Paula Golsby, 4 April 2019 at [26] (CBD 203.0824). 



 

 

(c) In any case, the RCEP gives effect to both the NZCPS and NPSET, as 

it is required to do by s 67(3) of the RMA.  It reconciles the tensions 

between them.  As the Environment Court held in Infinity Investment 

Group Holdings Ltd v Canterbury Regional Council, higher order 

instruments should be regarded as particularised in the relevant plan 

unless there is a problem with the plan itself.191 

(d) The Court presumably did not engage with Policies NH 4, NH 5 and 

NH 11 on the basis of the evidence that effects on the ONFL were 

avoided.  If NH 4 is triggered, Policies NH 5(a) and NH 11(a) provide 

an alternative consenting pathway.   Transpower adopts the Councils’ 

submissions on that issue. A project should not have to meet two 

different thresholds within the same policy context.   Policy IW 2 does 

not direct avoidance of all adverse effects, as it allows remedying, 

mitigating and offsetting them.  The Court relied on the evidence of 

Ms Ryder for the Councils, and concluded the proposal was consistent 

with NH 4.192    

(e) Even if there were adverse effects on the Māori values of ONFL 3, they 

would not have made a difference to the outcome.  Māori values are 

only one part of the values and attributes associated with the ONFL. 

They would not necessarily lead to the conclusion there was an adverse 

effect on the ONFL as a whole.  ONFL 3 is identified in the RCEP as 

having existing infrastructure located within it, which must be relevant 

to assessing the appropriateness of its relocation. 

(f) The Court’s findings that Policy 6 of NPSET had greater relevance than 

Policy 4, that the proposal was consistent with it, and that the finding 

that the proposal is a substantial upgrade, are not susceptible to being 

overturned on appeal unless it is clear there is no evidence to support 

the interpretation. This is not the case.  

 
191  Infinity Investment Group Holdings Ltd v Canterbury Regional Council [2017] NZEnvC 35, 

[2017] NZRMA 479. 
192  Environment Court, above n 1, at [228]–[229]. Statement of Evidence of Rebecca Keren Ryder, 

11 February 2019 (CBD 202.0517).  



 

 

[116] Ms Hill, for the Councils, adopts Transpower’s submissions.  In addition, she 

submits: 

(a) The Environment Court correctly applied EDS v King Salmon by 

directly applying the RCEP without recourse to the NZCPS and 

NPSET.  There is no authority requiring otherwise. The process of 

reconciling the NZCPS and NPSET has already been undertaken 

through the recent development of the RCEP.  If the Court is required 

to re-examine whether the NH policies appropriately reconcile relevant 

national policy statement directions in every subsequent consent 

application, planning processes could be rendered futile.   

(b) The Court was not required to assess the proposal against the detail of 

each policy such as IW 2, but to undertake a fair appraisal of the 

objectives and policies read as a whole.  The Court did consider the 

proposal against the intent of IW 2.  It carefully evaluated the cultural 

effects based on the evidence of the tāngata whenua witnesses and 

Mr Brown and gave considerable attention to cultural mitigation 

opportunities.193  It was conscious that the existing environment 

includes the existing bridge and national grid infrastructure.  

(c) The finding of adverse effects was not contrary to Policies IW 2 or 

NH 4(b) because: those policies require consideration as a whole; 

avoidance of adverse effects is not required by IW 2; NH 4(b) only 

requires avoidance of effects on the particular “values and attributes” 

of ONFL 3; the effect of Poles 33C and 33D does not detract from the 

identified factors, values, and associations with the ONFL of the whole 

harbour; the Māori values component of the ONFL is only one of 

several components; and the Court was unable to confirm there were 

significant effects on the Māori values of ONFL 3.   

 
193  Environment Court, above n 1, at [165], [167], [194]–[220], [232], [233] and [244]–[248]. 



 

 

Did the Court err in applying the planning instruments? 

[117] I agree it was reasonable for the Environment Court to focus particularly on 

the RCEP as providing a clear policy framework and consenting pathway and as giving 

effect to the RPS through more specific direction.194  There are provisions of the RPS 

and Tauranga City Plan that are relevant but they supplement and reinforce the 

interpretation and application of the RCEP undertaken below.  It is arguable that 

provisions of the Tauranga City Plan further constrain the decision.195  But this was 

not the subject of submission, so I do not consider it further. 

[118]  The more major difficulty with the Court’s decision is that, consistent with its 

overall judgment approach, the Court did not sufficiently analyse or engage with the 

meaning of the provisions of the RCEP or apply them to the proposal here.  The Court 

rejected the proposition that the NZCPS requires consent to be declined because it 

does not have that regulatory effect.  It suggested the regional and district plans 

“generally treat both the protection of ONFLs and the provision of network 

infrastructure as desirable”.196  But it considered they did not “particularise how those 

broad objectives or policies are to be pursued or how potential conflict between them 

is to be resolved”.197 Then it mentioned Policy 6 of the NPSET and suggested there is 

no guidance as to how “potential conflict” between the NPSET and NZCPS is to be 

resolved, and moved to its overall judgment.198  As I held above, the Court’s 

employment of the overall judgment approach, and failure to analyse the relevant 

policies carefully, is an error of law.   

[119] The starting point is the RCEP.  When they are examined carefully, the three 

sets of values in them can be seen to overlay and intersect with each other without 

conflicting. 

[120] Interpreting and applying the natural heritage provisions of the RCEP: 

 
194  At [68] and [78]. 
195  For example, Policy 6A.1.7.1(g). 
196  At [269]. 
197  At [269]. 
198  At [269]. 



 

 

(a) Issue 7 of the RCEP, which gives a clue to its purpose, is that “Māori 

cultural values … associated with natural character, natural features and 

landscapes … are often not adequately recognised or provided for 

resulting in adverse effects on cultural values”.  Consistent with Policy 

15 of the NZCPS, Objective 2(a) is to protect the attributes and values 

of ONFL from inappropriate use and development “and restore or 

rehabilitate the natural character of the coastal environment where 

appropriate”.   

(b) Te Awanui is identified in sch 3 of the RCEP as ONFL with medium to 

high Māori values, “a significant area of traditional history and 

identity” and as including “many cultural heritage sites”, many of 

which are recorded in iwi management plans and Treaty settlement 

documents. That is reinforced by the recognition in the Tauranga City 

Plan of Te Ariki Pā/Maungatapu as a significant area for Ngāti Hē in 

terms of mauri, wāhi tapu, kōrero tuturu and whakaaronui o te wa.  I 

found in Issue 2 that the proposal would constitute a significant adverse 

effect on the medium to high Māori values of Te Awanui at ONFL 3.    

(c) The natural heritage policies include a requirement on decision-makers 

in Policy NH 4 to avoid adverse effects on the values and attributes of 

the OFNL, in order to achieve Objective 2: protecting the attributes and 

values of ONFL from inappropriate use and development.  This is 

consistent with and reflected in the Tauranga City Plan, as it must be.  

As noted in relation to Issue 2, I consider the proposal’s adverse effect 

on Ngāti Hē’s values in ONFL 3 would constitute an adverse effect on 

the ONFL.   

(d) Under Policies NH 4A and 9A respectively: 

(i) The assessment of adverse effects should: recognise the 

activities existing at the time the area was assessed as ONFL 

and have regard to the restoration of the affected attributes and 



 

 

values and the effects on the cultural and spiritual values of the 

tāngata whenua. 

(ii) Recognise and provide for Māori cultural values, including by 

“avoiding, remedying or mitigating cumulative adverse effects 

on the cultural landscape”, “assessing whether restoration of 

cultural landscape features can be enabled”, and “applying the 

relevant iwi resource management policies”. Those policies 

object to power pylons and emphasise that “Marae provide the 

basis for the cultural richness of Tauranga Moana”.199 

(e) So, if a proposal is found to adversely affect the values and attributes 

of the ONFL having regard to all those considerations, as I have held 

this one does, the default decision is that it should be avoided under NH 

4.   

(f) But, nevertheless, Policy NH 5(a)(ia) requires decision-makers to 

“consider providing for” proposals that relate to the construction, 

operation, maintenance, protection or upgrading of national grid, even 

though will adversely affect those values and attributes.  Policy 11(1) 

in turn sets out the requirements for NH 5(a) to apply, including that:  

(a) There are no practical alternative locations available 

outside the areas listed in Policy NH 4; and 

(b) The avoidance of effects required by Policy NH 4 is 

not possible; and  

… 

(d) Adverse effects are avoided to the extent practicable, 

having regard to the activity’s technical and 

operational requirements; and 

(e) Adverse effects which cannot be avoided are 

remedied or mitigated to the extent practicable. 

 
199  Ngāi Te Rangi Resource Management Plan.  See also Te Awanui Tauranga Harbour Iwi 

Management Plan 2008 (Objective 1, Policies 1, 2, 10), Tauranga Moana Iwi Management Plan 

2016 (Policies 15.1, 15.2, 15.4). 



 

 

(g) Policies NH 4 and NH 5 do not conflict.  NH 5 is simply an exception, 

if all the circumstances specified in NH 11 apply, to the default rule in 

NH 4, assessed by reference to NH 4A and NH 9A (including the iwi 

management plans).  

[121]  The Iwi Resource Management Policies of the RCEP must also be applied: 

(a) Schedule 6 of the RCEP identifies Te Awanui as an ASCV, with 

reference to iwi management plans and other historical documents and 

Treaty settlement documents.  

(b) Policy IW 1 of the RCEP requires proposals “which may” affect the 

relationship of Māori and their culture, traditions and taonga, to 

“recognise and provide” for” areas of significant cultural value 

identified in sch 6, and other sites of cultural value identified in hapū 

resource management plans or evidence.  Policy IW 5 provides that 

“only tāngata whenua can identify and evidentially substantiate their 

relationship and that of their culture and traditions with their ancestral 

lands, water, sites, wāhi tapu and other taonga”. 

(c) Similarly, but slightly differently to Policy NH 4, Policy IW 2 requires 

“adverse effects on resources or areas of spiritual, historical or cultural 

significance to tāngata whenua in the coastal environment identified 

using criteria consistent with those included in Appendix F set 4 to the 

RPS” to be avoided as a default.  As Advice Note 2 states, ASCVs are 

likely to strongly meet one or more criteria in Appendix F. Unlike the 

ONFL, the ASCV applies directly to the land on which the Marae is 

situated.  I held in Issue 2 that the proposal constitutes a significant 

adverse effect on an area of cultural significance to Ngāti Hē. 

(d) The qualification in IW 2 is that, where avoidance is “not practicable”, 

the adverse effects must be remedied or mitigated.  Where that is not 

possible either, it may be that offsetting positive effects can be 

provided.  Policy 7C.4.3.1 of the District Plan expands slightly on that. 



 

 

[122] The issues, objectives and policies related to activities in the coastal marine 

area must also be interpreted and applied:   

(a) Issue 40 recognises that activities in the coastal marine area can 

promote social, cultural, and economic wellbeing, may need to be 

located in the coastal marine area in appropriate locations and in 

appropriate circumstances, but may cause adverse effects.   

(b) Policy SO 1 recognises infrastructure is appropriate in the coastal 

marine area but that is explicitly made subject to the NH and IW 

policies “and an assessment of adverse effects on the location”, which 

involve the practicability tests as above.  That is reinforced by 

Objective 10A.3.3 and Policies 10A.3.3.2(c) and 10A.3.3.2(d) of the 

District Plan that minor upgrading of electric lines “avoids or 

mitigates” and “address[es]”, respectively, potential adverse effects.  

Objective 10B.1.1 and Policy 10B.1.1.1 of the District Plan provides 

that adverse effects should be “avoided, remedied or mitigated to the 

extent practicable”. Policy 10A.3.3.1 requires network utility 

infrastructure to be placed underground unless certain conditions apply. 

[123] So, read carefully together, the iwi resource management policies are 

consistent with the natural heritage policies and with the structures and occupation of 

space (SO) policies:  

(a) Policy IW 2 of the RCEP requires that adverse effects on areas of 

spiritual, historical or cultural significance to tāngata whenua must be 

avoided “where practicable”.  The Environment Court erred in failing 

to interpret and apply Policy IW 2.  This is not a matter of evidence, 

however expert.  Expert witnesses cannot and should not give evidence 

on issues of law, as it appears Ms Golsby was permitted to do.200  The 

interpretation and application of the law is a matter for the Court. 

 
200  Reply Evidence of Paula Golsby, 4 April 2019 at [26] (CBD 203.0824). 



 

 

(b) Similarly, Policies NH 4 and 4A of the RCEP require that “adverse 

effects must be avoided on the values and attributes of ONFL”.  

However, a decision-maker can still consider providing for a proposal 

in relation to the national grid if, under NH 5(a)(ia) and NH 11(1), there 

are “no practical alternative locations available” outside the areas listed 

in NH 4, the “avoidance of effects” is not possible, and “adverse effects 

are avoided to the extent practicable, having regard to the activity’s 

technical and operational requirements”.  The Court did not apply these 

either. 

(c) I do not accept the submission that there cannot be two different 

thresholds in the IW and NH policies.  The thresholds are similar and 

must each be satisfied for the proposal to proceed. 

(d) Policies NH 4 and NH 5 do not conflict.  NH 5 is simply an exception, 

in the circumstances specified in NH 11, to the default rule in NH 4, 

assessed by reference to NH 4A and NH 9A.  

(e) Under Policy SO 1, the analysis of adverse effects overrides the default 

approach that infrastructure is appropriate in the coastal marine area.  

Policy SO 2 also invokes the requirements of both the NZCPS and 

NPSET. 

[124] The last point expressly directs reference to the “requirements” of NZCPS and 

NPSET.  Even if it did not, as I held in Issue 3, a Court will refer to pt 2 and higher 

order planning instruments if careful purposive interpretation and application of the 

relevant policies requires that.   But it is wrong to turn first to the NZCPS and NPSET.  

Whether consent needs to be declined depends on an application of the RCEP (and 

District Plan) provisions interpreted in light of the NZCPS and NPSET.   

[125] I agree with the Environment Court that the NZCPS itself does not necessarily 

require consent to be declined.201 That is clear on the face of the relevant policies and 

because of the operative role of the RCEP.  I also agree with the Court that, in relation 

 
201  Environment Court, above n 1, at [267]. 



 

 

to the issues at stake here, neither the NZCPS nor the NPSET should necessarily be 

treated as “trumping” the other and neither should be given priority over or “give way” 

to the other.202 As the Supreme Court in EDS v King Salmon stated, their terms should 

be carefully examined and reconciled, if possible, before turning to that question.  It 

may be that, in relation to a specific issue, the terms of one policy or another is more 

specific or directive than another, and accordingly bear more directly on the issue, as 

counsel submit.  In Transpower New Zealand Ltd v Auckland Council, Wylie J 

characterised the NPSET as providing relevant considerations in general.203  I agree 

that a number of the policies do that.  And it may be that the NPSET is not as “all 

embracing” of the RMA’s purpose as the NZCPS.204  But the terms of both national 

policies inform the interpretation and application of the relevant planning instrument 

to the specific issue in determining the outcome, as Wylie J demonstrated.205 

[126] I do not agree with the implication of the Environment Court’s reasoning that 

the NZCPS and NPSET conflict in their application to this proposal.206  I accept the 

submissions of Mr Beatson and Ms Hill that, in relation to this issue, the RCEP gives 

effect to the NZCPS and NPSET and reconciles them.  I consider their requirements 

are consistent with each other as expressed in both the RCEP and District Plan. In 

more detail: 

(a) Objective 2 and Policy 15 of the NZCPS, as interpreted by the Supreme 

Court in EDS v King Salmon, reinforce the nature of the natural heritage 

policies of the RCEP as bottom lines in requiring adverse effects to be 

avoided.  The circumstances in which use and development are 

“appropriate” under Policy 15 are set out in the RCEP.  Adverse effects 

should be avoided, but may be considered if no practical alternative 

locations are available, avoidance of adverse effects is not possible and 

they are avoided to the extent “practicable”. 

 
202  At [77]. 
203  Transpower New Zealand Ltd v Auckland Council, above n 179, at [82]. 
204  At [84]. 
205  At [85]–[104]. 
206  Environment Court, above n 1, at [269]. 



 

 

(b) Objective 3 and Policy 2 of the NZCPS, as outlined above, reinforce 

the Iwi Resource Management policies of the RCEP as cultural bottom 

lines in requiring adverse effects to be avoided unless “not practicable”. 

(c) Objective 6 and Policy 6 of the NZCPS reinforce the recognition in 

Issue 40 and Policies SO 1 and SO 2 of the importance to well-being of 

use and development of electricity transmission in “appropriate places 

and forms” on the coast or coastal marine area and within “appropriate 

limits”.  Policy 6 specifically references the need to make “appropriate” 

provision for marae and associated developments of tāngata whenua, to 

“consider how adverse visual impacts of development can be avoided” 

and “as far practicable and reasonable” apply controls of conditions to 

avoid those effects.  Policy 6 also recognises that activities with a 

“functional need to be located in the coastal marine area” should be, in 

“appropriate” places, and those that do not, should not. 

(d) The NPSET similarly recognises the national significance of electricity 

transmission while managing its adverse effects.  Policies 2, 5, 6, 7 and 

8 put requirements on decision-makers.  But Policy 2 is general in 

requiring that they “recognise and provide for the effective operation” 

etc of the network.  Policy 5 is more specific in requiring decision-

makers to “enable the reasonable operational, maintenance and minor 

upgrade requirements of transmission assets when considering 

environmental effects.  That is consistent with the general requirements 

of the NZCPS as expressed in the more detailed regime for doing so set 

out in the RCEP and District Plan.  Policy 6 is relative, in requiring 

decision-makers to “reduce” existing adverse effects where there are 

“substantial upgrades of transmission infrastructure”.   And Policies 7 

and 8 are consistent with the NZCPS and RCEP in requiring decision-

makers to “avoid” or “seek to avoid” certain adverse effects.   

[127] I do not consider Mr Gardner-Hopkins’ submission that the Court erred in 

finding the proposal constitutes a “substantial” rather than “major” upgrade makes 

much difference to the outcome.  Policy 4 of the NPSET requires decision-makers to 



 

 

“have regard” to the extent to which adverse effects of major upgrades have been 

minimised, which must be relevant anyway, under other provisions.  Policy 6 adds an 

element of proactivity in requiring “substantial upgrades” to be used as an opportunity 

to “reduce existing adverse effects”.  Each bears on the outcome of the application, 

but neither is determinative.  If it does matter, I consider it was open to the Court to 

find the proposal was a “substantial” upgrade on the basis of the evidence before it.  I 

am more dubious about the Court’s conclusion that Policies 7 and 8 relate only to 

future and new works rather than to upgrades of the existing system.  I see no reason 

why upgrades do not involve planning of the transmission system and the purpose of 

those policies, of avoiding adverse effects, may apply to upgrades. 

[128] More generally, to the extent that there is room for differences to be found 

between the NZCPS and NPSET, both instruments are reconciled and given effect in 

the RCEP and District Plan.  But the Court needed to carefully interpret the RCEP and 

apply it to the facts here, as outlined above, in light of the higher order instruments.  

Reference to the general principles in pt 2 of the Act, particularly ss 6(e), 7(a) and 8, 

simply confirms the analysis undertaken above. 

[129] I found in Issue 2 that as a matter of fact and law, the proposal would have a 

significant adverse effect on an “area of spiritual, historical or cultural significance to 

tāngata whenua” and a significant adverse effect on the medium to high Māori values 

of Te Awanui at ONFL.  That means the bottom lines in Policies IW 2 and NH 4 of 

the RCEP respectively may be invoked: 

(a) Under IW 2, the adverse effects on Rangataua Bay as an “area of 

spiritual historical or cultural significance to tāngata whenua” must be 

avoided “where practicable”. 

(b) Under NH 4, NH 5(a)(ia) and NH (11), the adverse effects on the 

medium to high Māori values of Te Awanui at ONFL 3 must be avoided 

unless there are “no practical alternative locations available”, and the 

“avoidance of effects is not possible”, and “adverse effects are avoided 

to the extent practicable”. 



 

 

[130] So, whether the cultural bottom lines in the RCEP are engaged depends on 

whether the “practicable”, “possible” and “practical” thresholds are met.  That requires 

consideration of the alternatives to the proposal, which is the next issue. 

Issue 5: Was the Court wrong in its assessment of alternatives? 

[131] In this issue I deal with the grounds of appeal regarding whether the Court 

erred in failing to adequately consider alternatives and whether it erred in law in 

considering the status quo was the obvious counterfactual.  Both of those issues relate 

to how the Court assessed the alternatives. 

Law of alternatives 

[132] In EDS v King Salmon, the Supreme Court considered whether a decision-

maker was required to consider alternatives sites when determining a site-specific plan 

change that is located in, or fails to avoid, significant adverse effects on an ONFL.207  

It considered previous case law, including the High Court’s judgment in 

Meridian Energy Ltd v Central Otago District Council, which rejected the proposition 

that alternatives must be considered.208   

[133] The Supreme Court held that consideration of alternatives may be necessary 

depending on “the nature and circumstances” of the particular application and the 

justifications advanced in support of it.209  If an applicant claims that an activity needs 

to occur in the coastal environment and it would adversely affect the preservation of 

the natural character, or that a particular site has features that make it especially 

suitable, the decision-maker ought to test those claims.  That will “[a]lmost inevitably” 

involve consideration of alternative localities.210  In that case, it considered the 

obligation to consider alternatives sites arose from the requirements of the NZCPS and 

sound decision-making, as much as from s 32 of the RMA.211   
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The Environment Court’s treatment of alternatives 

[134] In its decision, the Environment Court stated:212 

[46]  Transpower considered a range of options for taking the transmission 

line across Rangataua Bay including bridge or sea bed cable options as well 

as the aerial crossing option.  The bridge and sea bed options were rejected for 

reasons that included costs being between 10 and 20 times more than those of 

an aerial crossing, programming issues, health and safety effects and access 

and maintenance considerations. 

[135] In its second preliminary issue section, the Court considered whether it was 

necessary for Transpower to consider alternative methods for realignment of the A-

Line and, if so, whether its assessment and evaluation was adequate.213  In summary, 

the Court said: 

(a) An assessment of alternatives “may be relevant” under s 104(1)(a) of 

the RMA if the adverse effects are significant or, under the RCEP, if 

there are adverse effects of an activity on the values and attributes of 

ONFL 3.214  The Court referenced Policies NH 4 and NH 5. 

(b) It noted that the identification of the attributes of ONFL 3 in sch 3 of 

the RCEP recognises that the current uses of ONFL 3 includes national 

grid infrastructure.215  It considered it may follow, “in the absence of 

any policy for the removal of such uses”, that it “might be considered 

to be generally appropriate within it on the basis that they do not 

undermine or threaten the things that are to be protected”.216  This does 

not take into account IW 2, NH 4, NH 5 and NH 11(1). 

(c) The Court considered “an applicant is not required to undertake a full 

assessment or comparison of alternatives, or clear off all possible 

alternatives, or demonstrate its proposal is best in net benefit terms” 
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and “[a]ll that is required is a description of the alternatives considered 

and why they are not being pursued”.217  

(d) The Court considered a list of seven options considered by Transpower 

in Table 2, entitled “Principal options considered by Transpower”: 

 

Option Option Description Comments 

1 Do nothing Poles A116 and A117 will still 

require replacement. Ongoing 

maintenance and access issues will 

remain. Does not resolve historic 

grievances with iwi. 

2 Underground cable 

between Poles A116 and 

A117 on Ngāti Hē land 

(sports field) 

Would require two new cable 

termination structures to replace 

Poles A116 and A117. Ongoing 

maintenance and access issues will 

remain. Does not resolve historic 

grievances with iwi. 

All remaining options below involve relocation of the circuit onto or 

adjacent to the HAI-MTM-B support poles between poles B28 and B48, 

and removal of redundant HAI-MTM-A line poles from Te Ariki Park, 

residential and horticultural land. 

3(a) Aerial crossing of 

Rangataua Bay in a single 

span. 

Requires two monopoles of 

approximately 34.7 m on the 

Maungatapu side and 46.8 m high 

on the Matapihi side, and removal 

of the existing Tower A118 from the 

CMA. 

 

3(b) Aerial crossing of 

Rangataua Bay utilising a 

strengthened or 

replacement Tower A118 

in the CMA. 

Requires one monopole of up to 40 

m high on the Maungatapu side of 

the harbour and a 12m to 17m high 

concrete pi-pole on the Matapihi 

side. Existing Tower A118 in the 

CMA is retained. 

4(a) Integrate a cable into a 

potential future 

replacement road bridge. 

New cable termination structures 

required on either side in the order 

of 15m to 20m high. New bridge 

would need to be designed to 

accommodate an additional 

transmission cable. 

 

4(b) Cable across estuary on a 

new stand-alone 

footbridge or cable bridge 

New cable termination structures 

required on either side in the order 

of 15m to 20m high. New bridge 

structure required. 

4(c) Cable across existing 

bridge - east side 

New cable termination structures 

required on either side in the order 

of 15m to 20m high. Terminate on 

 
217  At [117]. 



 

 

west side adjacent to Marae, but 

then cross to east side (opposite side 

to existing cable) as soon as 

practicable. Thrust bore under road 

required. 

(e) The Court recorded that Transpower rejected option 2 for cultural 

reasons and lack of wider benefits.218  Transpower rejected the options 

attaching a cable to the bridge or beneath the seabed for reasons of 

operational and security of supply risk, unacceptable costs and the need 

for substantial termination structures on either side of the waterway. 

Transpower shortlisted the two aerial crossing options.  Its preferred 

option was the single span, option 3(a). 

(f) The Court considered in some detail the potential alternatives of under-

seabed and bridge-attachment cables because they were particularly 

mentioned by TEPS, the Marae and Ngāi Te Rangi.219  The cost of the 

bridge-crossing option was estimated by Transpower at more than 

10 times that of the aerial crossing.220  The costs of undergrounding was 

“at least an order of magnitude more” than an aerial route.221  On that 

basis, the Court considered these alternatives were “impracticable”.222 

(g) The Court held that “[a] relocated A-Line crossing of the harbour on a 

strengthened existing bridge would appear to be technically 

feasible”.223  But it considered that the cost alone meant Transpower 

“has a clear reason for discounting a bridge option”.224  It considered 

imposing a condition requiring that cost “could well be unreasonable” 

and “would also be likely to go beyond the Court’s proper role in 

adjudicating disputes under the RMA”.225  The Court considered that, 

if it were to conclude that level of expenditure was necessary to avoid, 
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remedy or mitigate the adverse effects “then the more appropriate 

course could be to refuse consent to the proposal”.226  It accepted 

Transpower’s dismissal of the under-sea options on the same basis. 

(h) The Court considered all of the alternatives would place tall structures 

in the ONFL “whether above or below it or on its margins”.227 

(i) Accordingly, it concluded “the alternatives to have been appropriately 

assessed and the reasons for the selection of the project on which 

Transpower wishes to proceed to be sound”.228 

[136] Later, in considering the cultural effects of the proposal, the Court held that the 

alternatives may have greater effects on the values and attributes of the harbour than 

the proposal.229  In acknowledging Ngāti Hē’s view that the effects of a new Pole 33C 

outweigh the benefits of the A-Line removal, the Court said “there is no certainty that 

a proposal they can support will come forward, and if it does, whether it will achieve 

the outcomes they desire”.230  It noted evidence, though not from NZTA, that NZTA 

has no plans to upgrade the bridge to a standard that could support the lines.231  The 

Court also said: 

[219] Transpower has in effect said that it will walk away from the realignment 

project altogether if the appeal is granted.  It would then strengthen or replace 

its infrastructure on Te Ariki Park which is work that does not require any 

further consent.  We have no ability to require that they do otherwise.  We do 

not regard this as any kind of threat or otherwise as an inappropriate position: 

it simply recognises that if an activity requires resources consent but cannot 

obtain it, then not undertaking that activity is an obvious option for the 

unsuccessful applicant. 

[137] As noted in relation to Issue 4, in its concluding reasoning, the Court said: 

[265] The alternatives of laying the re-located A-Line on or under the seabed 

or in ducts attached to the Bridge appear from the evidence to be 

impracticable. While technically feasible, the uncontroverted evidence is that 

the works involved would entail costs of an order of magnitude greater than 

the estimated costs of Transpower’s proposal. We have already found that we 
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do not have the power to require Transpower to amend its proposal in a manner 

that would result in a cost increase of that kind. To do that would go beyond 

the scope of the power to impose conditions on the proposal as it would 

effectively result in a new proposal. 

[138] And, in the last two sentences of its last paragraph, the Court said: 

[209] … In the absence of any practicable alternative, the obvious 

counterfactual to the proposal is the status quo. In our judgment, the removal 

of the existing line and its relocation within the Road zone applying to SH 

29A and above the Maungatapu Bridge is more appropriate overall and 

therefore better than leaving the line where it is. 

Submissions on alternatives 

[139] Mr Gardner-Hopkins, for TEPS and Ngāti Hē, submits: 

(a) It is accepted there is a functional need for the lines to cross 

Rangataua Bay at some location.  But Transpower did not try very hard 

to consider alternatives.  It did not commission a detailed investigation 

as to whether strengthening the bridge would feasibly accommodate the 

A-Line.  Its costs were “back of the envelope” figures provided by 

email.   

(b) The RCEP’s requirements that adverse effects be avoided in the IW 2 

and NH 11 policies mean the Court must satisfy itself there are not 

possible alternatives or no practicable alternatives that would avoid the 

adverse effects.  The terms “not practicable” and “not possible” in 

Policies IW 2 and NH 11 establish a very high threshold.  The term “not 

possible” must impose a higher threshold than “not practicable”.    The 

threshold in NH 11(1)(d) is not met because it only requires having 

regard to technical and operational requirements. 

(c) The Environment Court did not engage with what it understood the two 

terms to mean.  It simply listed the relevant policies, applied the 

Meridian Energy test, and made no assessment of the requirements.  It 

dismissed the bridge and under-sea alternatives solely for cost reasons, 

but cost is not the determining element — its weight depends on the 

context.  The Court made no findings as to whether the bridge and 



 

 

under-sea alternatives were “possible” or “practicable”, or what they 

mean in the regulatory context here, so it failed to have regard to 

Policies IW 2 and NH 11.   

(d) It would accord with the spirit of pt 2 of the RMA, consistent with 

McGuire, to prefer an alternative.  Transpower’s 2017 Options Report 

identifies two alternative ways of achieving the project while avoiding 

the adverse effects required to be avoided by IW 2.  They would involve 

using a cable across the bridge, with a termination structure of, at most, 

half the height of the proposed structures, some distance away from the 

Marae.232  It was not established that the termination structures of these 

alternatives, however “Dalek-like” (as apparently discussed at the 

Environment Court hearing), would need to be placed where Pole 33C 

is proposed to go or whether they could go in a different location, 

further away from the Marae. 

(e) Posing the status quo as the obvious counterfactual was a mistake, 

given the evidence.  At the least, the Court should have acknowledged 

that declining consent would not necessarily deprive Ngāti Hē and 

others of the benefits of the current proposal in removing the A-Line 

alignment across Rangataua Bay.  But it is unlikely the status quo would 

be maintained, given the evidence that Pole 117, on a cliff face, is 

subject to erosion and episodic erosion events of three to six metres at 

a time.  

(f) Mr McNeill, Transpower’s Investigations Project Manager, agreed that 

if Transpower had known the proposal did not have Ngāti Hē and 

Maungatapu Marae support, it would have said “no way” and would 

“continue to meet and to, yeah, come up with other proposals…”.233  

Ms Raewyn Moss, a General Manager at Transpower, gave evidence 

that Transpower would need to consider whether to proceed with the 
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Matapihi aspect of the proposal if that was the only aspect granted 

consent.234  Another Transpower witness confirmed it was possible 

from an engineering perspective, with modification to how the lines 

connected.235   

(g) Transpower has an obligation to address the historical breach of the 

Treaty of Waitangi, especially given the assurance that the A-Line 

would be relocated to the new B-Line path when the B-Line was 

proposed some 25 years ago.  Otherwise, the existing bridge and 

motorway will be a justification for further infrastructure being located 

alongside them with further negative cumulative effects. 

[140] Mr Beatson, for Transpower, submits:  

(a) The approach in Meridian Energy Ltd is correct.  Transpower 

undertook a comprehensive analysis of all technically viable alternative 

options.  “Practicable” imports feasibility, viability, and cost 

considerations.  In NH 11(1), “practicable” is clearly informed by 

Transpower’s technical and operational requirements. 

(b) Transpower satisfied the requirements of NH 5 and NH 11, given 

avoidance of all effects is not possible and adverse effects are avoided 

to the extent practicable.  Ugly termination structures of 23 metres, 

characterised as “Daleks” would be required for any alternate option.236 

The alternatives of laying the relocated A-Line on or under the seabed 

or attached to the bridge were found to be impracticable, not solely for 

cost reasons.  The Court’s findings were reasonable and supported by 

evidence. 

(c) The Court was entitled to rely on, and prefer, the evidence of 

Transpower as to its plans and ability to retain the existing A-Line 

alignment if consent is declined.  Mr McNeill’s comments provide no 
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guarantee unspecified alternatives would have been pursued.  Ms Moss 

provided clear statements that Transpower would maintain Poles 116 

and 117.237  It is not clear whether it would be practically possible to 

split the Matapihi and Maungatapu aspects of the proposal.   

(d) Mr Thomson confirmed maintenance of the A-Line is achievable if 

realignment does not proceed, with Pole 117 being relocated further 

inland.238  The Court accepted Transpower could apply for a new 

consent for the anchor blocks associated with Pole 117 and continue to 

operate until all appeals were determined.  Mr Beatson advises this is 

what has transpired.  The Court also noted other regulatory avenues 

open to Transpower to secure the failing poles. 

(e) What Transpower is trying to do is entirely consistent with McGuire. It 

has worked extremely hard to come up with a solution that it felt struck 

the right balance between cost and resolving the ongoing source of 

contention.  It put it forward in good faith and got agreement and still 

considers it is a suitable response.  There is no legal obligation on 

Transpower to move the A-Line under the RMA.  Transpower does not 

have the obligations of the Crown under s 9 of the State-Owned 

Enterprises Act 1986 and there has been a Treaty settlement with Ngāi 

Te Rangi.  Transpower would not be creating an additional 

transgression by maintaining the A-Line where it is.  But dialogue with 

Ngāti Hē would continue in any case. 

[141] Ms Hill, for the Councils, submits: 

(a) Meridian Energy does not require all possible alternatives to be 

evaluated nor proof that the intended proposal is the best of the 

alternatives.  Avoidance of adverse effects to the “extent practicable” 
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under NH 11(d) and NH 11(e) clearly relates to the particular proposal 

rather than to alternatives. 

(b) The Environment Court did not dismiss particular options but assessed 

the adequacy of Transpower’s consideration of them and whether a 

clear rationale for discounting an option was provided.239  It set out 

detailed reasons why Transpower discounted particular options.  It 

clearly considered whether avoidance of adverse effects was “not 

possible” having regard to the alternatives.240 The Court assessed 

mitigating or offsetting adverse effects and found the alternatives were 

impracticable. It found the alternatives may affect the values and 

attributes of the harbour to a greater extent than the aerial line, and 

avoidance of adverse effects was not possible under any scenario. 

(c) The Councils adopt the submissions of Transpower in relation to the 

status quo issue.  In addition, it is difficult to know how such an error, 

if established, would be material to the outcome.  Even if the prospect 

of the A-Line remaining is less certain than the Court considered it to 

be, the Court would be unable to establish there is another feasible 

alternative to the status quo with the requisite certainty or to direct 

Transpower to implement that. 

Did the Court err in its treatment of alternatives? 

[142] As determined in Issue 4, both the IW 2 and NH 4 Policies of the RCEP require 

consideration of whether it is “practicable” and “possible” to avoid adverse effects and 

whether alternative locations are “practical”.  If it is practicable to avoid the proposal’s 

adverse effects on the area of spiritual, historical or cultural significance to Ngāti Hē, 

the proposal must not proceed under Policy IW 2.  If there are practical alternative 

locations of the infrastructure, or it is possible to avoid the proposal’s adverse effects 

on the Māori values of Te Awanui as ONFL 3, then the proposal must not proceed 

under Policy NH 4, NH 5(a)(ia) and NH 11(1)(a) and (b).   
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[143] Either way, applying EDS v King Salmon, the practicability, practicality, and 

possibility of alternatives is a material fact which directly affects the available 

outcome of the application.  This is more than something that “may be relevant” as the 

Court characterised them.241  EDS v King Salmon has overtaken Meridian Energy in 

that regard.  In this context, given the nature of the application and the relevant law, 

the Court was legally required to examine the alternatives in order to determine 

whether they are practicable, practical and possible with respect to the meaning of 

those terms in the relevant policies of the RCEP.  Furthermore, the Court is required 

to satisfy itself that the alternatives are not practicable, practical and possible in order 

to be able to consider agreeing to the proposal.  The Court’s findings would determine 

whether the relevant adverse effects must, as a matter of law, be avoided under Policies 

IW 2 and NH 4 of the RCEP.    

[144] In Wellington International Airport Ltd v New Zealand Air Line Pilots’ 

Association Industrial Union of Workers Inc, the Supreme Court considered the 

meaning of “practicable” in the context of the Civil Aviation Act 1990:242   

[65] ‘Practicable’ is a word that takes its colour from the context in 

which it is used.  In some contexts, the focus is on what is able to be 

done physically; in others, the focus is more on what can reasonably 

be done in the particular circumstances, taking a range of factors into 

account.  Unlike the Court of Appeal, we do not find the dictionary 

definitions of much assistance given the flexibility of the word and 

the importance of context to determining its meaning.  Rather, we 

consider that the assessment of what is “practicable” must take 

account of the particular context of Appendix A.1 and the statutory 

framework that produced it and will depend on the particular 

circumstances of the relevant airport, including the context in which 

the request for the Director’s acceptance is made. 

[145] The Environment Court dealt with practicability rather differently. In its 

conclusion, the Court considered that the alternatives favoured by Ngāti Hē were 

technically feasible but would “entail costs of an order of magnitude greater” than the 

proposal.243 It therefore concluded, apparently because it did not consider it had the 

power to require Transpower to amend its proposal, that the alternatives “appear from 
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the evidence to be impracticable”.244  The Court determined that, when faced with a 

range of competing concerns and no possible outcome would be wholly without 

adverse effects, it had to decide which outcome better promotes the sustainable 

management of natural and physical resources as defined in s 5 of the RMA.245   

[146] The Court misdirected itself in law by not interpreting and analysing the 

“practicable”, “possible” and “practical” in the context of the policies and the 

proposal.  It erred in failing to recognise that the practicability, practicality or 

possibility of alternatives are directly relevant to whether the proposal could proceed 

at all.246   

[147] The “practicability” of avoiding adverse effects in Policy IW 2 relates to 

cultural values.  The emphasis on the Treaty of Waitangi and cultural values, and 

potential for cultural bottom lines in the RMA and planning instruments suggests that 

cultural values should not be underestimated.  Issue 7 of the RCEP suggests they are 

“often not adequately recognised or provided for”.   It is always difficult to put a price 

on culture, which is what is implied in a finding that the cost of an alternative is “too” 

high.  That conclusion should not be too readily reached.  And a conclusion has to be 

that of the Court, not of the applicant.  But the cost of network infrastructure is 

eventually felt by all electricity consumers, as well as the Crown.  I do not consider, 

in this context, that cost must be irrelevant to practicability or to practicality.   

[148] What cost is “too” high to satisfy an alternative not being “practicable” is a 

matter of fact and degree to be assessed in the circumstances.  I do not rule out the 

possibility that, if the Court had itself examined robust costings of the alternatives, it 

may still have concluded the cost to be too high to be “practicable”.  I do not consider 

the reference in NH 11(d) to having regard to technical and operational requirements 

excludes the possibility of having regard to cost implications.  A court would have to 

consider and weigh that.  For the same reason, it may reasonable for a court to 

conclude that no “practical” alternative locations are available.  It is hard to draw a 

meaningful distinction between “practical” and “practicable” in this context.   
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[149] But the requirement of Policy NH 11(1)(b), that “the avoidance of effects 

required by Policy NH 4 is not possible”, does not involve an assessment of costs.  The 

plain meaning of “possible” in NH 11(1)(b) suggests that if an alternative is technically 

feasible it is possible, whatever the cost.  That interpretation is reinforced by the use 

of “practical” in NH 11(1)(a) and “practicable” in NH 11(d).   This interpretation is 

not inconsistent with the wording of NH 11(1)(a) because (a) relates to the practicality 

of alternative locations while (b) relates to the possibility of avoidance of effects.  It is 

not inconsistent with NH 11(1)(d) and (e) because they relate to the avoidance, 

remedying or mitigation of all “adverse effects” to the extent practicable, while (b) 

requires the avoidance of effects required by Policy NH 4 to be possible.  Policy NH 4 

relates to the values and attributes of ONFL, which are different.   It is the values and 

attributes of the ONFL that are the subject of the cultural bottom line in Policy 15(a) 

of the NZCPS, supported by pt 2 of the RMA.   

[150] So, the technical feasibility of the alternatives to the proposal means the 

avoidance of adverse effects on ONFL 3 at Rangataua Bay is possible.  Policy NH 

11(1)(b) is therefore not satisfied and consideration of providing for the proposal under 

Policy NH 5 is not available.  

[151] I also consider the Court’s consideration of the alternatives was focussed too 

widely on the alternatives considered by Transpower.  The Court should have focussed 

on the precise issues that constituted the adverse effects that had to be avoided unless 

one of the exceptions applied.  As I found in Issue 2, those effects centred on the effect 

of Pole 33C.  What were the alternatives to the location, size and impact of that on the 

area of cultural significance to Ngāti Hē and the Māori values of Te Awanui at ONFL 

3?  Could Pole 33C be situated in a location that did not have those adverse effects but 

did not have the cost implications of the alternatives Transpower considered?  

[152] The status quo was one of the alternatives that Transpower, and the Court, 

considered.  The Court was obliged to consider Transpower’s evidence that it would 

walk away from the realignment project if the appeal was granted.  It was open to the 

Court to regard that as an obvious option for Transpower. It was not required to give 

greater weight to Mr McNeill’s evidence or even to make a finding either way.  

Predicting the future of this proposal is inherently speculative.  But examination of the 



 

 

status quo option needed to be included in the analysis of alternatives.  It was not a 

matter of preferring the proposal to the status quo, as the Court said.  In law, it was a 

matter of whether the proposal was lawfully available, given the alternatives. 

[153] Finally, Mr Gardner-Hopkins submits Transpower has an obligation to address 

the location of the transmission lines as an ongoing breach of the Treaty of Waitangi.  

Mr Beatson submits it does not.  This was not fully argued before me and the issue is 

not part of the appeal, so I do not comment further.  Neither do I further consider how 

it might affect the obligations on the decision-maker in relation to the proposal.  But 

there is no doubt that further discussion between Transpower and Ngāti Hē over these 

issues would be consistent with the principles of the Treaty of Waitangi, given the 

unhappy history of the transmission lines at issue. 

Relief 

Law of relief on RMA appeals 

[154] Section 299 of the RMA provides that appeals are made in accordance with the 

High Court Rules 2016.  Rule 20.19 provides: 

(1)   After hearing an appeal, the court may do any 1 or more of the 

following: 

(a)   make any decision it thinks should have been made: 

(b)  direct the decision-maker— 

(i)  to rehear the proceedings concerned; or 

(ii)  to consider or determine (whether for the first time or 

again) any matters the court directs; or 

(iii)  to enter judgment for any party to the proceedings the 

court directs: 

(c)  make any order the court thinks just, including any order as to 

costs. 

… 

(3)  The court may give the decision-maker any direction it thinks fit 

relating to— 

(a)  rehearing any proceedings directed to be reheard; or 



 

 

(b)  considering or determining any matter directed to be 

considered or determined. 

(4)  The court may act under subclause (1) in respect of a whole decision, 

even if the appeal is against only part of it. 

… 

(6)  The powers given by this rule may be exercised in favour of a 

respondent or party to the proceedings concerned, even if the 

respondent or party did not appeal against the decision concerned. 

[155] As Dunningham J observed in Gertrude’s Saddlery Ltd v Queenstown Lakes 

District Council, the “usual course” is to refer the matter back to the Environment 

Court.247  But “the High Court has been prepared to substitute its own decision where 

the outcome is inevitable and there is no need to make further factual determinations 

in the specialist Court”.248 

[156] In Carter Holt Harvey Ltd v Te Runanga o Tuwharetoa Ki Kawerau, Heath J 

quashed a decision imposing a condition and referred it back to the Environment Court 

for rehearing, leaving the rest of the decision undisturbed.249  

[157] In Te Runanga o Ngāti Awa v Bay of Plenty Regional Council, Gault J said: 250 

[207] As indicated, even if the Court finds an error of law, it must be material 

to the decision under appeal for relief to be granted. The Court is cautious, 

however, before accepting that it would be futile to remit on the basis that the 

outcome would be the same. That is particularly so here given the importance 

of the relationship of iwi and hapū with water evident in the NPSFM 

Preamble, and the fact that the Environment Court is the specialist tribunal 

best placed to assess the effects. Also, effects may be relevant to assessing 

appropriate conditions, not merely whether consent should be granted or 

declined.  

Submissions on relief 

[158] Mr Gardner-Hopkins, for TEPS and Ngāti Hē, submits the errors are material.  

He submits it cannot be assumed the Environment Court would reach the same 

decision and the matter should be referred back to it for reconsideration.  He also 

submits that I should refuse the consent if I find the effects of the proposal are adverse 
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in terms of Policy 15(a) of the NZCPS and Policies IW 2 and NH 4 of the RCEP and 

that Transpower has failed to demonstrate it is not practicable or possible to avoid 

those effects.  It would only be if I definitively found that there are practicable 

alternatives that would avoid the adverse effects, and other errors, that I could quash 

the consents and not refer the matter back to the Environment Court. 

[159] Mr Beatson, for Transpower, submits that the Environment Court has not made 

an error of law. Thus, the High Court is not able to interfere with a decision made on 

the merits where there is no error of law.   

[160] Ms Hill, for the Councils, submits that it is not the role of the High Court to 

weigh the evidence or substitute its own assessment of the consistency of the proposal 

with a plan.  If the Court finds the Environment Court erred in its approach to assessing 

effects, Ms Hill submits the matter should be remitted to the Environment Court to 

reconsider in light of this Court’s directions.   

Should the decision be remitted? 

[161] In summary, I have concluded the Environment Court made errors of law in: 

(a) its findings regarding the significant adverse effect of the proposal on 

an area of cultural significance to Ngāti Hē and on the Māori values of 

ONFL 3; 

(b) its “overall judgment” approach and treatment of pt 2 of the RMA; 

(c) interpreting and applying to the proposal the cultural bottom lines in 

the planning instruments; and 

(d) its treatment of the practicability, or practicality and possibility of 

avoiding the adverse effects of the proposal. 

[162] These are material errors.  I have determined the true and only reasonable 

conclusion about the adverse effects of the proposal.  I have indicated the correct 

approach to interpreting and applying the planning instruments.  I have interpreted and 



 

 

applied the meaning of Policy NH 11(1)(b) in light of the Environment Court’s 

existing findings.  But the Court’s findings were not premised on the legal need for it 

to satisfy itself that the alternatives are not practicable, practical and possible in order 

to be able to consider agreeing to the proposal.  

[163] I consider it is desirable for the Environment Court to further consider the 

issues of fact relating to whether the alternatives to the proposal are practicable, 

practical or possible in light of the legal framework and the questions about the 

alternatives that I have identified.  It is likely that further evidence on that will be 

required from Transpower.  

[164] The interpretation of “possible” in Policy NH 11(1)(b) in this judgment 

suggests that, if the proposal remains as it is and the Environment Court comes to the 

same conclusion as it did before on the basis of further evidence about alternatives, 

the proposal will not proceed as it is.  But further consideration of alternatives with a 

narrower focus on the size, nature and location of Pole 33C might lead Transpower to 

amend its proposal.  Evidence of Ngāti Hē’s considered views of any such alternatives 

would be required in order to determine the adverse effects of any such amendments.  

With goodwill, and reasonable willingness to compromise on both sides, it may be 

possible for an operationally feasible proposal to be identified that does not have the 

adverse cultural effects of the current proposal. 

[165] Furthermore, no issue has been taken with the part of the realignment proposal 

from Matapihi north.  There are clear benefits to that part of the proposal, including to 

Ngāi Tūkairangi.  If the realignment does not proceed over Rangataua Bay, it may still 

be able to proceed in relation to Matapihi.  There is evidence that may be possible, but 

the implications are not clear to me.  I leave that to the Environment Court as well. 

Result 

[166] I quash the Environment Court’s decision and remit the application to it for 

further consideration, consistent with this judgment.   

[167] Costs should be able to be worked out between counsel.  If not, I give leave for 

the appellant to file and serve a memorandum of up to 10 pages on outstanding issues 



 

 

regarding costs within 10 working days of the judgment and leave for the respondents 

to file and serve a memorandum of an equivalent length within 10 days of that.  If that 

happens, the appellant then has five days to file and serve a memorandum in reply of 

up to five pages. 

 

 

 

Palmer J 

  



 

 

Annex: Relevant planning provisions 

New Zealand Coastal Policy Statement 2010 

Objective 2 

To preserve the natural character of the coastal environment and protect 

natural features and landscape values through: 

• recognising the characteristics and qualities that contribute to natural 

character, natural features and landscape values and their location and 

distribution; 

• identifying those areas where various forms of subdivision, use, and 

development would be inappropriate and protecting them from such 

activities; and 

• encouraging restoration of the coastal environment.  

Objective 3 

To take account of the principles of the Treaty, recognise the role of tāngata 

whenua as kaitiaki and provide for tāngata whenua involvement in 

management of the coastal environment by: 

• recognising the ongoing and enduring relationship of tāngata whenua 

over their lands, rohe and resources; 

• promoting meaningful relationships and interactions between tāngata 

whenua and persons exercising functions and powers under the Act; 

• incorporating mātauranga Māori into sustainable management 

practices; and 

• recognising and protecting characteristics of the coastal environment 

that are of special value to tāngata whenua. 

… 

Objective 6 

To enable people and communities to provide for their social, economic, and 

cultural wellbeing and their health and safety, through subdivision, use and 

development, recognising that: 

• the protection of the values of the coastal environment does not 

preclude use and development in appropriate places and forms, and 

within appropriate limits; 

• some uses and developments which depend upon the use of natural 

and physical resources in the coastal environment are important to the 

social, economic and cultural wellbeing of people and communities; 



 

 

• functionally some uses and developments can only be located on the 

coast or in the coastal marine area; 

… 

Policy 2 The Treaty of Waitangi, tāngata whenua and Māori heritage 

In taking account of the principles of the Treaty of Waitangi (Te Tiriti o 

Waitangi), and kaitiakitanga, in relation to the coastal environment: 

(a) recognise that tāngata whenua have traditional and continuing cultural 

relationships with areas of the coastal environment, including places 

where they have lived and fished for generations; 

… 

(c) with the consent of tāngata whenua and as far as practicable in 

accordance with tikanga Māori, incorporate matauranga Māori in 

regional policy statements, in plans, and in the consideration of 

applications for resource consents, notices of requirement for 

designation and private plan changes; 

(d) provide opportunities in appropriate circumstances for Māori 

involvement in decision-making, for example when a consent 

application or notice of requirement is dealing with cultural localities 

or issues of cultural significance, and Māori experts, including 

pūkenga, may have knowledge not otherwise available; 

(e) take into account any relevant iwi resource management plan and any 

other relevant planning document recognised by the appropriate iwi 

authority or hapū and lodged with the council, to the extent that its 

content has a bearing on resource management issues in the region or 

district; and 

(i) where appropriate incorporate references to, or material from, 

iwi resource management plans in regional policy statements 

and in plans; … 

(f) provide for opportunities for tāngata whenua to exercise kaitiakitanga 

over waters, forests, lands, and fisheries in the coastal environment, 

through such measures as: 

(i) bringing cultural understanding to monitoring of natural 

resources; 

(ii) providing appropriate methods for the management, 

maintenance and protection of the taonga of tāngata whenua; 

(iii) …; and 

(g) in consultation and collaboration with tāngata whenua, working as far 

as practicable in accordance with tikanga Māori, and recognising that 

tāngata whenua have the right to choose not to identify places or 

values of historic, cultural or spiritual significance or special value: 



 

 

(i) recognise the importance of Māori cultural and heritage 

values through such methods as historic heritage, landscape 

and cultural impact assessments; and 

(ii) provide for the identification, assessment, protection and 

management of areas or sites of significance or special value 

to Māori . . .  

Policy 6 Activities in the coastal environment 

(1) In relation to the coastal environment: 

(a) recognise that the provision of infrastructure, the supply and 

transport of energy including the generation and transmission of 

electricity,  . . . are activities important to the social, economic and 

cultural well-being of people and communities. 

(b) consider the rate at which built development and the associated 

public infrastructure should be enabled to provide for the 

reasonably foreseeable needs of population growth without 

compromising the other values of the coastal environment; 

… 

(d) recognise tāngata whenua needs for papakainga, marae and 

associated developments and make appropriate provision for 

them; 

… 

(h) consider how adverse visual impacts of development can be 

avoided in areas sensitive to such effects, such as headlands and 

prominent ridgelines, and as far as practicable and reasonable 

apply controls or conditions to avoid those effects; 

(i) set back development from the coastal marine area and other 

water bodies, where practicable and reasonable, to protect the 

natural character, open space, public access and amenity values 

of the coastal environment;  

(2) Additionally, in relation to the coastal marine area: 

… 

(c) recognise that there are activities that have a functional need 

to be located in the coastal marine area, and provide for those 

activities in appropriate places; 

(d) recognise that activities that do not have a functional need for 

location in the coastal marine area generally should not be 

located there 

 

 



 

 

Policy 15 Natural features and natural landscapes 

To protect the natural features and natural landscapes (including seascapes) of 

the coastal environment from inappropriate subdivision, use, and 

development: 

(a) avoid adverse effects of activities on outstanding natural features and 

outstanding natural landscapes in the coastal environment; and 

(b) avoid significant adverse effects and avoid, remedy or mitigate other 

adverse effects of activities on other natural features and natural 

landscapes in the coastal environment; 

National Policy Statement on Electricity Transmission 

5. Objective 

To recognise the national significance of the electricity transmission network 

by facilitating the operation, maintenance and upgrade of the existing 

transmission network and the establishment of new transmission resources to 

meet the needs of present and future generations, while: 

• managing the adverse environmental effects of the network; and 

• managing the adverse effects of other activities on the network. 

7. Managing the environmental effects of transmission 

Policy 2 

In achieving the purpose of the Act, decision-makers must recognise and 

provide for the effective operation, maintenance, upgrading and development 

of the electricity transmission network. 

Policy 3 

When considering measures to avoid, remedy or mitigate adverse 

environmental effects of transmission activities, decision-makers must 

consider the constraints imposed on achieving those measures by the technical 

and operational requirements of the network. 

Policy 4 

When considering the environmental effects of new transmission 

infrastructure or major upgrades of existing transmission infrastructure, 

decision-makers must have regard to the extent to which any adverse effects 

have been avoided, remedied or mitigated by the route, site and method 

selection. 

Policy 5 

When considering the environmental effects of transmission activities 

associated with transmission assets, decision-makers must enable the 

reasonable operational, maintenance and minor upgrade requirements of 

established electricity transmission assets. 



 

 

Policy 6 

Substantial upgrades of transmission infrastructure should be used as an 

opportunity to reduce existing adverse effects of transmission including such 

effects on sensitive activities where appropriate. 

Policy 7 

Planning and development of the transmission system should minimise 

adverse effects on urban amenity and avoid adverse effects on town centres 

and areas of high recreational value or amenity and existing sensitive 

activities. 

Policy 8 

In rural environments, planning and development of the transmission system 

should seek to avoid adverse effects on outstanding natural landscapes, areas 

of high natural character and areas of high recreation value and amenity and 

existing sensitive activities. 

Bay of Plenty Regional Coastal Environment Plan  

Issues of the RCEP 

1.2 Natural Heritage 

Issue 7   Māori cultural values, practices and mātauranga associated with 

natural character, natural features and landscapes and indigenous 

biodiversity are often not adequately recognised or provided for 

resulting in adverse effects on cultural values.  

1.4  Iwi Resource Management 

Issue 17  Ko te moana ko au, ko au ko te moana (I am the sea – the sea is me). 

Tangata whenua, as indigenous peoples, have rights protected by the 

Te Tiriti o Waitangi (the Treaty of Waitangi) and that consequently the 

RMA accords tangata whenua a status distinct from that of interest 

groups and members of the public.  

 

Issue 19  Wāhi tapu and other sites of significance to tāngata whenua can be 

adversely affected by human activities and coastal erosion. 

Degradation of coastal resources and the lack of recognition of the  

role of tāngata whenua as kaitiaki of this resource can adversely affect 

the relationship of Māori and their ancestral lands, waters, sites, wāhi 

tapu and other taonga.  

 

Issue 20  Māori have a world-view that is unique and that can be 

misunderstood, unrecognised and insufficiently provided for in the 

statutory decision-making process. 

 

Issue 26  Policy 6 of the NZCPS recognises tangata whenua needs for 

papakainga, marae and associated developments in the coastal 

environment; but tangata whenua aspirations in relation to use, values 



 

 

and development are not well understood, particularly in the coastal 

marine area. 

 

1.8 Activities in the coastal marine area 

 

Issue 40  The use and development of resources in the coastal marine area can 

promote social, cultural and economic wellbeing and provide 

significant social, cultural and economic benefits but may also cause 

adverse effects on the coastal environment. 

 

Objectives of the RCEP 

 

2.2 Natural Heritage 

 

Objective 2  Protect the attributes and values of:  

 

(a)  Outstanding natural features and landscapes of the coastal 

environment; and 

 

(b)  Areas of high, very high and outstanding natural character in 

the coastal environment;  

 

from inappropriate subdivision, use, and development, and restore 

or rehabilitate the natural character of the coastal environment 

where appropriate. 

 

2.4 Iwi Resource Management 

 

Objective 13  Take into account the principles of the Treaty of Waitangi and provide 

for partnerships with the active involvement of Tāngata whenua in 

management of the coastal environment when activities may affect 

their taonga, interests and values. 

 

Objective 15  The recognition and protection of those taonga, sites, areas, features, 

resources, attributes or values of the coastal environment (including 

the Coastal Marine Area) which are either of significance or special 

value to tāngata whenua (where these are known). 

 

Objective 16  The restoration or rehabilitation of areas of cultural significance, 

including significant cultural landscape features and culturally 

sensitive landforms, mahinga mātaitai, and the mauri of coastal 

waters, where customary activities or the ability to collect healthy 

kaimoana are restricted or compromised. 

 

Objective 18  Appropriate mitigation or remediation is undertaken when activities 

have an adverse effect on the mauri of the coastal environment, areas 

of cultural significance to tāngata whenua or the relationship of 

tāngata whenua and their customs and traditions with the coastal 

environment. 

 

2.8 Activities in the Coastal Marine Area 

 

Objective 27  Activities and structures that depend upon the use of natural and 

physical resources in the coastal marine area, or have a functional 

need to be located in the coastal marine area are recognised and 



 

 

provided for in appropriate locations, recognising the positional 

requirements of some activities. 

 

Objective 28  The operation, maintenance and upgrade of existing regionally 

significant infrastructure, and transportation infrastructure that 

provides access to and from islands, is recognised and enabled in 

appropriate circumstances to meet the needs of future and present 

generations. 

 

Policies of the RCEP 

Natural Heritage (NH) Policies 

Policy NH 4 Adverse effects must be avoided on the values and attributes 

of the following areas: 

  … 

(b) Outstanding Natural Features and Landscapes (as 

identified in Schedule 3). 

… 

Policy NH 4A When assessing the extent and consequence of any adverse 

effects on the values and attributes of the areas listed in Policy 

NH 4 and identified in Schedules . . . 3 to this Plan . . : 

(a) Recognise the existing activities that were occurring 

at the time that an area was assessed as having 

Outstanding Natural Character, being an Outstanding 

Natural Feature or Landscape . . .  

(b) Recognise that a minor or transitory effect may not be 

an unacceptable adverse effect; 

(c) Recognise the potential for cumulative effects that are 

more than minor;  

(d) Have regard to any restoration and enhancement of 

the affected attributes and values, and 

(e) Have regard to the effects on the tāngata whenua 

cultural and spiritual values of ONFLs, working, as 

far as practicable, in accordance with tikanga Māori. 

Policy NH 5 Consider providing for … use and development proposals that 

will adversely affect the values and attributes associated with 

the areas listed in Policy NH 4 where:  

  … 

(a) The proposal: 



 

 

(ia)  Relates to the construction, operation, 

maintenance, protection or upgrading of the 

National Grid; 

 

Policy NH 9A  Recognise and provide for Māori cultural values and traditions when 

assessing the effects of a proposal on natural heritage, including by: 

 

(a) Avoiding, remedying or mitigating cumulative adverse 

effects on the cultural landscape; 

 

(b) Assessing whether restoration of cultural landscape features 

can be enabled; and 

 

(c) Applying the relevant Iwi Resource Management policies 

from this Plan and the RPS.  

Policy NH 11 

(1)  An application for a proposal listed in Policy NH 5(a) 

must demonstrate that: 

(b) There are no practical alternative locations 

available outside the areas listed in Policy NH 

4; and 

(b) The avoidance of effects required by Policy 

NH 4 is not possible; and  

… 

(d) Adverse effects are avoided to the extent 

practicable, having regard to the activity’s 

technical and operational requirements; and 

(e) Adverse effects which cannot be avoided are 

remedied or mitigated to the extent 

practicable. 

 

Iwi Resource Management (IW) Policies 

 

Policy IW 1  Proposals which may affect the relationship of Māori and their 

culture, traditions and taonga must recognise and provide for: 

 

(a) Traditional Māori uses, practices and customary activities 

relating to natural and physical resources of the coastal 

environment such as mahinga kai, mahinga mātaitai, wāhi 

tapu, ngā toka taonga, tauranga waka, taunga ika and 

taiāpure in accordance with tikanga Māori; 

 

(b) The role and mana of tāngata whenua as kaitiaki of the 

region’s coastal environment and the practical 

demonstration and exercise of kaitiakitanga; 

 



 

 

(c) The right of tāngata whenua to express their own 

preferences and exhibit mātauranga Māori in coastal 

management within their tribal boundaries and coastal 

waters; and 

 

(d) Areas of significant cultural value identified in Schedule 6 

and other areas or sites of significant cultural value 

identified by Statutory Acknowledgements, iwi and hapū 

resource management plans or by evidence produced by 

Tāngata whenua and substantiated by pūkenga, kuia and/or 

kaumatua; and. 

 

(e) The importance of Māori cultural and heritage values 

through methods such as historic heritage, landscape and 

cultural impact assessments. 

Policy IW 2 Avoid and where avoidance is not practicable remedy or 

mitigate adverse effects on resources or areas of spiritual, 

historical or cultural significance to tāngata whenua in the 

coastal environment identified using criteria consistent with 

those included in Appendix F set 4 to the RPS. Where adverse 

effects cannot be avoided, remedied or mitigated, it may be 

possible to provide positive effects that offset the effects of 

the activity. 

Policy IW 5  Decision makers shall recognise that only tangata whenua can 

identify and evidentially substantiate their relationship and 

that of their culture and traditions with their ancestral lands, 

water, sites, wāhi tapu and other taonga. Those relationships 

must be substantiated for evidential purposes by pūkenga, 

kuia and/or kaumātua. 

Policy IW 8  Tāngata whenua shall be involved in establishing appropriate 

mitigation, remediation and offsetting options for activities 

that have an adverse effect on areas of significant cultural 

value (identified in accordance with Policy IW 1(d)). 

Structures and Occupation of Space (SO) Policies 

Policy SO 1  Recognise that the following structures are appropriate in the 

coastal marine area, subject to the Natural Heritage (NH) 

Policies, Iwi Resource Management Policy IW 2 and an 

assessment of adverse effects on the location: 

  … 

(c) Structures associated with new and existing 

regionally significant infrastructure… 

Policy SO 2  Structures in the coastal marine area shall: 

(a) Be consistent with the requirements of the NZCPS, in 

particular Policies 6(1)(a) and 6(2); 



 

 

(b) Where relevant, be consistent with the National 

Policy Statement on Electricity Transmission; 

Schedule 3 of the RCEP identifies areas of Outstanding Natural Features and 

Landscapes (ONFL) using the criteria of Policy 15(c) of the NZCPS and Appendix F, 

set 2 to the RPS.   

Te Awanui Harbour, Waimapu Estuary & Welcome Bay – ONFL 3 

 

Description: 

 

Tauranga Harbour is a shallow tidal estuary of 224 km². At low tide, 93% of 

the seabed is exposed. The harbour and its estuarine margins comprise 

numerous bays, 

estuaries, wetland and saltmarsh. The key attributes which drive the 

requirement for classification as ONFL, and require protection, relate to the 

high natural science 

values associated with the margins and habitats; the high transient values 

associated with the tidal influences; and the high aesthetic and natural 

character values of the vegetation and harbour patterns. 

 

Current uses: 

Bridges, national grid infrastructure, wharves, moorings, residential 

development, boardwalks, stormwater and sewer infrastructure, boat ramps, 

reclamations, 

recreational activities such as water skiing, fishing, boating, channel markers, 

navigational signs. 

 

Evaluation of Māori values: Medium to High 

Ancient pa, mahinga kai, wāhi tapu, kāinga, taunga ika.  

Te Awanui is a significant area of traditional history and identity for 

the three Tauranga Moana Iwi – Ngāi Te Rangi, Ngāti Ranginui and 

Ngāti Pūkenga.  Waitaha of Arawa also has strong ancestral 

connections to Te Awanui. 

Te Awanui includes many cultural heritage sites, many of which are 

recorded in Iwi and Hapū Management Plans and other historical 

documents and files (including Treaty Settlement documents). 

Schedule 6 of the RCEP identifies Te Awanui as an Area of Significant Cultural 

Value (ASCV 4): 

Te Awanui and surrounding lands form the traditional rohe of Ngāi Te 

Rangi, Ngāti Ranginui and Ngāti Pūkenga, which extends from 

Wairakei in Pāpāmoa across the coastline to Ngā Kurī a Whārei at 

Otawhiwhi - known as “Mai i ngā Kurī a Whārei ki Wairakei.” Te 

Awanui is a significant area of traditional history and identity for the 

three Tauranga Moana iwi – Ngāi Te Rangi, Ngāti Ranginui and Ngāti 

Pūkenga. Hapū of the Tauranga Moana iwi maintain strong local 

communities which are dependent on maintenance of the life-

supporting capacity of the harbour and surrounding land.  



 

 

Maintenance of kaimoana and coastal water quality is particularly 

important. 

… 

Te Awanui is rich in cultural heritage sites for Waitaha and the 

Tauranga Moana iwi.  Many of these sites are recorded in Iwi and 

Hapū Management Plans and other historical documents and files.  

Treaty Settlement documents also contain areas of cultural 

significance to iwi and hapū.  These iwi, along with their hapū, share 

Kaitiakitanga responsibilities of Te Awanui. 

Traditionally, Tauranga Moana (harbour) was as significant, if not 

more so, than the land to tāngata whenua.  It was the source of 

kaimoana and the means of access and communication among the 

various iwi, hapū and whānau around its shores.  Today there are 24 

marae in the Tauranga Moana district. 

Bay of Plenty Regional Policy Statement (RPS)  

Policy IW 2B:  Recognising matters of significance to Māori  

 Proposals which may affect the relationship of Māori and their culture and 

traditions must: 

(a)  Recognise and provide for:  

(i) Traditional Māori uses and practices relating to natural and 

physical resources such as mahinga mātaitai, waahi tapu, 

papakāinga and taonga raranga;  

(ii) The role of tangata whenua as kaitiaki of the mauri of their 

resources;  

(iii) The mana whenua relationship of tangata whenua with, and their 

role as kaitiaki of, the mauri of natural resources;  

(iv) Sites of cultural significance identified in iwi and hapū resource 

management plans; and  

(b)  Recognise that only tangata whenua can identify and evidentially 

substantiate their relationship and that of their culture and traditions 

with their ancestral lands, water, sites, waahi tapu and other taonga.  

Policy IW 3B:  Recognising the Treaty in the exercise of functions and powers under 

the Act  

 Exercise the functions and powers of local authorities in a manner that: 

(a)  Takes into account the principles of the Treaty of Waitangi;  

(b)  Recognises that the principles of the Treaty will continue to evolve 

and be defined;  

(c)  Promotes awareness and understanding of councils’ obligations under 

the Act regarding the principles of the Treaty, tikanga Māori and 



 

 

kaupapa Māori, among council decision makers, staff and the 

community;  

(d)  Recognises that tangata whenua, as indigenous peoples, have rights 

protected by the Treaty and that consequently the Act accords iwi a 

status distinct from that of interest groups and members of the public; 

and  

(e)  Recognises the right of each iwi to define their own preferences for 

the sustainable management of natural and physical resources, where 

this is not inconsistent with the Act.  

Policy IW 4B: Taking into account iwi and hapū resource management plans  

 Ensure iwi and hapū resource management plans are taken into account in 

resource management decision making processes.  

Policy IW 5B: Adverse effects on matters of significance to Māori  

 When considering proposals that may adversely affect any matter of 

significance to Māori recognise and provide for avoiding, remedying or 

mitigating adverse effects on:  

(a)  The exercise of kaitiakitanga;  

(b)  Mauri, particularly in relation to fresh, geothermal and coastal waters, 

land and air;  

(c)  Mahinga kai and areas of natural resources used for customary 

purposes;  

(d)  Places sites and areas with significant spiritual or cultural historic 

heritage value to tangata whenua; and 

(e)  Existing and zoned marae or papakāinga land.  

Policy IW 6B:  Encouraging tangata whenua to identify measures to avoid, remedy 

or mitigate adverse cultural effects  

Encourage tangata whenua to recommend appropriate measures to avoid, 

remedy or mitigate adverse environmental effects on cultural values, 

resources or sites, from the use and development activities as part of 

consultation for resource consent applications and in their own resource 

management plans. 

Tauranga City Plan (the District Plan) 

Objectives 

Objective 6A.1.3  The natural character of the City’s coastal environment, 

wetlands, rivers and streams is preserved and protected from 

inappropriate subdivision, use and development. 

Objective 6A.1.7  The landscape character values of the City’s harbour 

environment is maintained and enhanced. 



 

 

Objective 6A.1.8  The open space character of the coastal marine area and the 

factors, values and associations of outstanding natural features 

and landscapes and important amenity landscapes and their 

margins is maintained and enhanced. 

Objective 10A.3.3  Construction, Operation and Maintenance of Network Utilities 

a) The construction (and minor upgrading in relation to 

electric lines) of network utilities avoids or mitigates any 

potential adverse effects on amenity, landscape character, 

streetscape and heritage values; 

 

b)  The operation (and minor upgrading in relation to electric 

lines) and maintenance of network utilities mitigates any 

adverse effects on amenity, landscape character, 

streetscape and heritage values. 

Policies 

Policy 6A.1.7.1  By ensuring that subdivision, use and development along the 

margins of Tauranga Harbour does not adversely affect the 

landscape character values of that environment by:  

… 

g)  Protecting areas of cultural value; 

h)  Avoiding built form of a scale that dominates the 

harbour’s landscape character; 

i)  Siting buildings, structures, infrastructure and services to 

avoid or minimise visual impacts on the harbour margins 

environment;  

… 

m)  Ensuring activities maintain and enhance the factors, 

values and associations of outstanding natural features and 

landscapes and/or important amenity landscapes. 

Policy 6A.1.8.1 By ensuring that buildings, structures and activities along the 

margins of the coastal marine area, outstanding natural features 

and landscapes and important amenity landscapes do not 

compromise the natural character, factors, values and 

associations of those areas, through:  

a)  The impact of the bulk and scale of buildings, structures 

and activities on the amenity of the environment; 

… 

d)  Buildings, structures and activities detracting from the 

existing open space character and the factors, values and 

associations of outstanding natural features and 



 

 

landscapes and important amenity landscapes and their 

margins; 

Policy 7C.4.3.1  By ensuring that subdivision, use and development maintains 

and enhances the remaining values and associations of Group 2 

Significant Maori Areas by having regard to the following 

criteria: 

a)  The extent to which the degree of destruction, damage, 

loss or modification associated with the activity detracts 

from the recognised values and associations and the 

irreversibility of these effects; 

b)  The magnitude, scale and nature of effects in relation to 

the values and associations of the area;  

c)  The opportunities for remediation, mitigation or 

enhancement; 

d)  Where the avoidance of any adverse effects is not 

practicable, the opportunity to use alternative methods or 

designs that lessen any adverse effects on the area, 

including but not limited to the consideration of the costs 

and technical feasibility of these. 

Policy 10A.3.3.1  Undergrounding of Infrastructure Associated with Network 

Utilities 

By ensuring infrastructure associated with network utilities 

(including, but not limited to pipes, lines and cables) shall be 

placed underground, unless: 

a)  Alternative placement will reduce adverse effects on the 

amenity, landscape character, streetscape or heritage 

values of the surrounding area; 

b)  The existence of a natural or physical feature or structure 

makes underground placement impractical; c) The 

operational, technical requirements or cost of the network 

utility infrastructure dictate that it must be placed above 

ground; 

d)  It is existing infrastructure. 

Policy 10A.3.3.2  Effects on the Environment 

By ensuring that network utilities are designed, sited, operated 

and maintained to address the potential adverse effects:  

a)  On other network utilities; 

b)  Of emissions of noise, light or hazardous substances;  

c)  On the amenity of the surrounding environment, its landscape 

character and streetscape qualities;  



 

 

d)  On the amenity values of sites, buildings, places or areas of 

heritage, cultural and archaeological value. 

Objective 10B.1.1  Electricity Transmission Network 

The importance of the high-voltage transmission network to the 

City’s, regions and nation’s social and economic wellbeing is 

recognised and provided for. 

Policy 10B.1.1.1  Electricity Transmission Network 

By providing for the sustainable, secure and efficient use and 

development of the high-voltage transmission network within 

the City, while seeking that adverse effects on the environment 

are avoided, remedied or mitigated to the extent practicable, 

recognising the technical and operational requirements and 

constraints of the network. 

The Tauranga City Plan identifies Te Ariki Pā/Maungatapu as a significant Māori area 

of Ngāti Hē (Area No M41).  Its values are recorded as:  

Mauri: The mauri and mana of the place or resource holds special 

significance to Māori; 

Wāhi Tapu: The Place or resource is a Wāhi tapu of special, cultural, 

historic and or spiritual importance to the hapū; 

Kōrero Tuturu/Historical: The area has special historical and cultural 

significance to the hapū;  

Whakaaronui o te Wa/ Contemporary Esteem: The condition of the 

area is such that it continues to provide a visible reference point to the 

hapū that enables an understanding of its cultural, architectural, 

amenity or educational significance. 

Iwi Management Plans 

The Te Awanui Tauranga Harbour Iwi Management Plan 2008  

 OBJECTIVE 

1. To reduce the impacts on cultural values resulting from 

infrastructural development in, on or near Te Awanui. 

 POLICIES 

1. To restrict the placement of structures in, on or near Te Awanui, 

and to promote the efficient use of existing structures around Te 

Awanui. 

 … 

8. To avoid adverse effects on culturally important areas, including 

waterways and cultural important landscape features as a result of 

works, including the storage and or disposal of spoil as a product of 

works. 



 

 

… 

10. Iwi object to the development of power pylons in Te Awanui, 

appropriate alternative routes need to be investigated in conjunction 

with tāngata whenua. 

The Tauranga Moana Iwi Management Plan 2016-2026  

15.1 Oppose further placement of power pylons on the bed of Te 

Awanui (Tauranga Harbour).   

15.2 Pylons are to be removed from Te Ariki Park and Opopoti 

(Maungatapu) and rerouted along the main Maungatapu road and 

bridge. 

… 

15.4 In relation to the placement, alteration or extension of structures, 

within Tauranga Moana: 

(a)  Ensure that: 

(i) tāngata whenua values are recognised and 

provided for. 

… 

(b) Avoid adverse effects on sites and areas of cultural 

significance, wetlands or mahinga kai areas. 

Ngāi Te Rangi Resource Management Plan  

All environmental activities that take place within the rohe of Ngaiterangi 

must take into account the impact on the cultural, social, and economic 

survival of the Ngaiterangi hapu. 

… 

The cultural significance of Ngaiterangi’s links to their lands and the values 

they hold in respect of land, whether still in customary title or not, should be 

acknowledged and respected in all resource management activities. 

… 

Marae provide the basis for the cultural richness of Tauranga Moana. The key 

role that they play in supporting the needs of their whanau, hapu, and wider 

communities – Maori and non Maori – shall be recognised in the development 

of resource management policies, rules and practices. The evolving nature of 

that role must also be accommodated. 

… 

Resource consents for the upgrading or provision of additional high tension 

power transmission lines, or other utilities, will not in general be supported. 

 


