EXERCISE: CLOSING ARGUMENT



Format: 	Student performance - Recorded

Overview: 		Each student will deliver a closing argument on one of the assigned Student Case Scenarios. For purposes of the argument, the student may assume that prosecution witnesses mentioned in the file testified consistently with their witness summaries.  Cross­ examination witnesses can be argued based on their actual testimony, manner, demeanor and tone.

Mechanics:

I. 		The student should be prepared to deliver an initial argument of 5 minutes. Faculty focus will be on the use of the first minute, the last minute, the structure of the argument, persuasive segments, and plausibility of the argument.

2. 		Each student should include one visual in the argument which would assist the jury in understanding the prosecution case theory or the relationship of the evidence.

Closing Argument Standards and Checklist


Did Counsel:

1.	Appear prepared?

2. 	Use understandable terms?

3. 	Summarize concisely what happened?

4. 	Keep comments within the evidence in the record?

5.	Avoid making any apparently impermissible argument?

6. 	Persuasively present reasons for guilty?

7. 	Create a desire to convict? Overcome the natural human desire to not want to do an unpleasant task?

8. 	Talk too long, or not long enough?

9. 	Make appropriate use of diagrams, exhibits, and so on?

10. 	Explain the elements of the crime and other important instructions? 

11.	Point out unreasonable aspects of the defense case or argument?

12. 	Use body language? Eye contact?

13.	Appear to have planned breakdown of initial and rebuttal arguments?

14. 	Avoid any comment indicating personal belief?

15. 	End on a high note?
The following materials are primarily sourced from:
      NATIONAL COLLEGE OF DISTRICT ATTORNEYS 
CLOSING	ARGUMENT- Common Problems
In Content and Delivery



1. 	No Attention Step, and thus no impact at beginning of Closing Argument.

2.	Pre-ramble, with too much emphasis on ritual, duty, procedure, ingratiation statements, etc.

3.	Too many facts and not enough argument- Gave an Opening rather than a
Closing Argument.

4.	Did not have a strategic plan for the Closing Argument construction.

5.	Did not draw conclusions or inferences properly before the jury.

6.	Overloaded the jury with instruction language and instruction visuals.

7.	Did not incorporate favorable facts into the neutral language of the instructions.

8.	Failed to reduce situations to common sense.

9. 	Did not use rhetorical questions when they would have assisted the argument.	

10.	Did not use Oral Interpretation to enhance persuasion.

11.	Did not use, or misused, persuasive Speech Devices.

12.	Weak or no use of transitions between points.

13.	Jumped back and forth from argument to rebuttal.

14.	Argued the defense's case better than the defense.

15.	Did not use non-evidentiary visuals when they would have assisted the argument.

16.	Did not argue credibility persuasively.

17.	Argued issues not in controversy.

18.	Used too much legal-eze, jargon or technical language.

19.	Did not have a plan for the persuasive segment or motivation part of the argument.

20.	Did not have pre-planned Exit Line.

21.	Did not consider positioning; made aimless or uncontrolled movement.

22.	Allowed visuals to distract from argument.

23.	Did not project sincerity.

24.	Included objectionable components or statements.

25.	Chased defense's rabbit trail during attempted rebuttal.

26.	Argument was too long or too short.

27.	Gave defense an opportunity to attack prosecution argument by wandering into a minefield.
The following materials are primarily sourced from:
       NATIONAL COLLEGE OF DISTRICT ATTORNEYS 

       Initial Closing Argument Components


Attention Step


Engage the jury's attention within the first minute. Ideally this step alludes to the prosecution theme. Like the exit line, this statement should be carefully planned and rehearsed not only because primacy and recency rules suggests it carries great weight with the jury but also because delivery of a well-prepared attention step projects sincerity and confidence.


Legal Theory and Legally Sufficient Facts


A discussion of the legal theory is enriched by a non-evidentiary visual chart which states the elements of the prosecution's case. As each element is explained, the law is applied to the legally sufficient facts. Frequently, only one element is contested and it is reserved for an issue statement and fuller argument. This section may include a brief motivational segment explaining that the law against the crime is designed to protect personal safety, life or property.



Key Issue Statement


Any disputed element that has been reserved during the legal- theory segment and any issue raised by an affirmative defense is succinctly stated. This narrows the focus for argument:  "The single issue in this case is: Did the defendant commit the crime?"

Argument

Deductive and inductive reasoning piles up the evidence and reasonable inferences supporting the prosecution's case theory on the key issue. This is the body of the closing and the prosecutor draws upon an array of media, including oral interpretation, non-evidentiary visuals and so on to persuade the jury.


Rebuttal


This portion anticipates, articulates and annihilates the defense case theory using all available persuasive media. Displaying a candid willingness to address the defense arguments, the prosecutor discusses and answers them without giving the defense arguments credence by overemphasis.  Powerful rebuttal arguments are saved for the separate rebuttal argument if the prosecution is allotted two arguments.




Exit Line

During the last well-rehearsed minute or less, forcefully deliver the exit line. This exit line is a call-for-justice statement.  The initial exit line is more subdued, reserving the strongest exit line for final rebuttal.



Rebuttal Closing Argument Components



Attention Step

This one or two sentence attention step provides a quick transition into rebuttal argument. Anticipation of defense arguments permits the prosecutor to plan the attention step and other parts of rebuttal well in advance of hearing defense counsel's closing argument.


Rebuttal Argument


Rebuttal does not mean extemporaneous. Prepared and ready refutations to anticipated defense arguments, particularly stock arguments the (ex: "there is a lack of evidence”), are crafted in advance. Argue the evidence and law attacking the underpinnings of the defense legal and factual theories. Correct defense misstatements of law and fact. Deliver those most powerful rebuttal arguments that have been reserved for rebuttal, where they go unanswered by defense counsel.


Exit Line


[bookmark: _GoBack]In the final minute or less, a motivational call-to-justice statement is presented to the jury. Care is taken not to violate the rules of professional responsibility by appealing to the juror's passions or prejudice.



