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[bookmark: _GoBack]An overview of the various dynamics involved in initial case analysis and preparation. Various aspects of strategic analysis including themes, values, and the determination of the strengths and weaknesses of the case. The basis for this approach is the "Analytical Advocacy" method developed by the National College of District Attorneys and a consideration of the Case Theory and Communication Theory. The .point is make you consciously aware of what you do to prepare a case, why you do it, and how to do it better.



OUTLINE 

I.	THE NECESSITY OF STRATEGIC ANALYSIS

If you are serious about getting a group of people who know nothing about a particular crime of a particular defense to unanimously agree with you so much that they are willing to saddle him with a criminal conviction·, you must do more than simply throw the facts on the table.  A strategic analysis of the law, the facts, the strengths and weaknesses of the witnesses and the case itself is a prerequisite of success. Equally important is a considered analysis of how you are going to communicate all of that to the jury.

What is Analytical Advocacy? Simply put, it is a combination of your legal theory and your factual theory which combine to give you your "case theory."

II. 	WHAT IS YOUR THEORY OF THE CASE?

A. LEGAL THEORY

The legal theory consists of the charged and the lesser included offenses as well as the necessary elements that must be proved. Consider filing standards, mitigating factors that may effect the legal theory, and enhancement statutes, if any.  Multiple legal theories are possible, but consider the effect on your factual theory and whether you may need to make an election.

The defense will also have a legal theory. This may include such things as reasonable doubt, consent, self-defense, etc. You should anticipate the defense's legal theory when formulating your own legal theory.

B.  FACTUAL THEORY

This is the story of what happened. There should be a basic plot with assertions that do not change. For example: the .defendant was seen waiting outside a club for the victim to leave at which time she got out of her car and shot him.  Details of the story need to be brought forth to make the story compelling and persuasive. To present a complete, compelling story, it is necessary to focus on the facts (characters, setting, time frame, significant events) as well as the reasonable inferences that can be made. All of this needs to be carefully elicited
from your witnesses and reinforced by you.	. . I

In examining your case to develop your factual theory, ask yourself: "If these facts are true, what else must be true?" Given the plot line listed above, what else must be true?

The defendant had to know the victim would be there. The defendant took a gun to the location.
The defendant positioned. herself where she could see the victim leave. The defendant chose to get out of the car with the gun.

While you may not have direct evidence of any of these assertions, each is a reasonable inference from the facts you do have and each may have additional evidentiary support from physical evidence. Each also helps support an element of your legal theory such as intent and/or premeditation.


C.  THEORY DRIVES THE FOLLOWING ASPECTS OF YOUR CASE:

1.  Voir dire/jury selection
2.  Tone of opening statements
3.  Order of witnesses
4.  Evidence and Exhibits: what should, or shouldn't, I use?
5.  Handling the defense case and the defense witnesses
					6.  Closing arguments



III. 	HOW ARE YOU GOING TO COMMUNICATE YOUR THEORY?

At the core of successful trial advocacy is the recognition that your job is to persuasively communicate a detailed and frequently complicated story through very artificial means to an audience that is accustomed to COURT TV and "Law & Order." A jury trial is a communication process.  You must understand and accept that how well the message gets across to the jury is entirely dependent on your trial skills.



A. THE FOUR COMPONENTS OF COMMUNICATION

1. MESSAGE- The story that is being communicated (i.e. case facts and reasonable
inferences.
2.   MESSENGER- The lawyer
3.   MEDIUM-The method which by the information or story (the "message") is
      communicated (voice, gestures, exhibits, visuals, etc.).  This may be
      accomplished through one person (the lawyer), two people.(lawyer and witness), 
       or through the lawyer and other media.
4.   RECIEVER- The person(s) to whom the information is delivered (Judge or
      Jury).


B.  CONSIDERATIONS IN GETTING THE MESSAGE ACROSS

In order to not only communicate your message, but to succeed in having the receiver accept it, you should look to the following as you develop your theory of the case.

1. COMMONALITIES

Look for and explore "commonalities" between your case and your jury.  For example, if your case involves a theft at a convenience store, look for jurors who have, or have family members who have, worked in similar type stores.  If one of your key witnesses is a child, look for jurors who have experience with children of a similar age.  If the crime occurred 
in an isolated area of a large park, look for jurors who spend time in peaceful,  uncrowded parks.  If you can find a commonality between one of your jurors and one of your victims, witnesses, locations, or the type of event itself, you will know that there is more of an emotional investment on the part of the juror in your trial.



2. THEMES TO ARTICULATE VALUES/DESRIPTIVE THEMES

If you want to prevail, you need more than the law and the facts on your side.  One day you will lose a case where there was no question in anyone's mind; including the jurors', that the defendant was guilty.  Why? Because you didn't make the jury care enough to want to do the right thing-to convict.  What makes your jurors care?
Everyone has a set of values.  Those are developed in individuals base on their family, culture, rearing, environment, and life experience. Values are basic concepts which dictate the behavior and decision-making processes of individuals.
Look for the values in your case and develop a theme for each and every case you try.  Your theme will tie the case together from beginning to end. It will breathe life into what might otherwise be mere regurgitation.  A descriptive theme will grab the jury's attention-like a jingle in a commercial. It may take practice, but find and develop a theme or several for every case you prepare.


3.   DO A "VALUES ASSESSMENT" OF YOUR CASE

Remember the tried and true method of drawing a line down the center of a sheet of paper and listing all the positive things on one side and all the negative things on the other side?  Try this as part of your analytical assessment of the strengths and weaknesses of your case-it will also help develop your themes.


	IV.   ADDITIONAL FACTORS IN CASE ANALYSIS
A. POSSIBLE DEFENSES
      A successful factual theory must be able to withstand attack from three sides.  As part of the strategic analysis, be prepared for attacks on the factual sufficiency (an element is missing, the persuasive sufficiency (a prosecution witness is not credible), or the presentation of an affirmative

B. WITNESSES

Witnesses are people and therefore unpredictable, this can present many problems. Pretrial analysis and preparation is the key to solving those problems.  Determine which witnesses support the prosecution's legal (and factual) theory, and consciously decide what technique to use for the questioning of witnesses. Be organized and prepared.
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"Ana ytical Advocac_lM THEORY"



BY  RONALD  H.  CLARK
NATIONAL COLLEGE  OF DISTRICT   ATTORNEYS NATIOI\AL ADVOCACY  CENTER COLUMOIA,  SOL'TII CAROLINA



DISCUSSIONOTES  A:\0  DETAILED  OUTLINE 	

This  discussion utilizes the All£1\·tical.·lch·onJa,"''  method  developed  by the National College of  District  Attorneys  and utilizes  this <. pproach to the pre-trial and trial process. At  the  core  of  the Anazl'!ical  Ad\'Ocacyrs.H, method  is the  Case  Theory,  which  the trial lawyer  constructs.  That Case Theory, composed of the Factual  Theory and Legal Theory, serves  as the guide and unifying clement  for all prosccutorialtrial  activities.
[image: ]OUTLINE  OF PRESE TATION I.	CASE  THEORY  DEVELOPMENT

A. 	FOCUS  ON  THE  COI\IPLI::Tf: TRf..\L

"... Whether  it  is simple  and  unadorned   or  subtle  and  sophisticated,  the theory  of  the case  is a product  of  the  adHlcate. It is the basic concept around which everything  else revolves.  ..

"A good  theory of the case is the very h.cart of advocacy,  since it provides a  comfortable  viewpoint   from  which   the  jury  can  look  at  all  of  the evidence- and ifthey look at the evidence from  that  viewpoint,  they will be led inevitably  to decide  in your  favor."'   McElhaney's  Trial Notebook, James McElhaney,  American  Bar Association ( 1989).

B. 	PLANNING- ORIENTED  APPROACH

Under   the   planning-oriented  approach.  the   Case   Theory   comprises   a strategic   plan  for  all   trial  activities   from   witness   interviews   through Closing  Argument.   The Case Theory  provides a guide  for the content of each activity.
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The  Legal  Theory  and  the Factual Theory  are  the  two  interdependent components that make up the Case Theory.

C. 	LEGAL THEORY

1. 	Elements  of  Charged   and  Lesser  Included  Crimes

The  Legal  Theory  is  the  legal  framework,  and  it  is  normally dictated   by  the  statutory  elements  of  the  charged   and  lesser included crimes.  Legal Theory, then, is that the prosecutor will produce  evidence  supporting  the  charged   and   lesser  included offenses.

2. 	Multiple  Theories

Multiple legal theories can be employed in strategic  sequence with a "back up" theory      of  a  lesser  included  crime.     However  the factual theories underlying the alternative legal theories may be so divergent or inconsistent, that a choice must be made before trial.

0. 	FACTUAL THEORY-  TH E   NARRATIVE  STORY


1. 	Central Assertions

Our Factual  Theory is the "what  happened" story.    It has a plot with central assertions, i.e.,

a.         The victim was walking down the sidewalk  at night;
b.         The defendant knocked the victim to the pavement; and
c.	The defendant then took the victim's purse  from her hands and ran off.

The plot is only the skeleton; flesh must be added to make it persuasive.      Accordingly,   the   story   (Factual    Theory)   should withstand three defense attacks.

a.		Attack on the factual sufficiency  (e.g.,  absence  of proof of an element);
b. 	Attack  on  persuasive  sufficiency  (e.g.,  the  jury  finds  the prosecution witness's  testimony to be unbelievable); or
c.         An affirmative defense.





2.	Facts   Don't  Change


-!    .	.
'\J



While facts do not change to fit the Legal Theory, further investigation  may  produce  more  or  different  facts  that  support another Legal Theory.  Thus, our Case  Theory, particularly in the early stages, may constantly  be subject  to change and revision as new factual information is uncovered.

3. 	Human   Values  and   Needs

The story (Factual Theory) is best if it is in harmony with the value system of the community (i.e.,  the judge  and jury),  for then it is more readily accepted.   We detect,  rather  than invent, those facts that comport  with  the  value systems.     The  Case  Theory should appeal to human needs.  It helps to think  in terms of  "creating a want."

4. 	Human   Story

The story should be a human one  about  people and personalized for the jury.   The prosecutor's  courtroom   demeanor  can  bring in the human touch and sensitivity,  and  this is particularly  true with children, the elderly, and other vulnerable  people.
[image: ]                                               5.	Crystallizing  the  Case  Theory

The story should , be  made memorable by  distilling  it down and giving  it  a  Central  Theme  that  captures   the  crux  of  the  Case Theory, or by adding  interesting,  relevant  details  that personalize the case.  It is the bridge between  the Factual  Theory and the fact finder's   human  experience  and  understanding.   The  descriptive Theme can be a word, a phrase, an analogy  or whatever is chosen to vividly describe the c.ase.   It can be repeated and become the structural glue that will make the Closing  Argument, for example, adhere in the jurors' minds.

E. 	PRESENTING THE  CASE  - CASE  THEORY  AS  A  GUIDE

1. 	Context

The Case Theory provides  a context  for all aspects  of presenting the case.   The prosecutor's Voir  Dire  concentrates  on identifying the prospective jurors who cannot  deliberate fairly and impartially over  the  prosecutor's   Case  Theory. 	Opening   Statement  is  an opportunity  to briefly explain the Legal  Theory and to tell, in some detail,   the   story  (Factual   Theory). 	 Direct   Examinations   are planned to cover the elements  of the crime  (Legal Theory), and to



tell tbe story through the witnesses.   Motions and objections  are strategic  tools to c  ntrol the flow of information.  They intro iuce evidence supporting the Case Theory and keep out infom1ation supporting   the  defense's      ase  Theory.      Use   demonstrative evidence lo enhance the persuasiveness of the Factual Theory.



2. 	Tone

The   tone  set  by  the  prosecutor's   demeanor,  behavior  toward witnesses and the defendant, and the manner of presentation needs to  be in tune with the Case Theory.   For instance,  the l ne of a rape-murder prosecution is different from a  vehicular  homicide in which  the driver-defendant  killed his passenger-friend  and  these are di ffercnl from the tone taken in a forgery case.  And so it g  es, because  C\'ery prosecutorial  trial activity should  be in  harmony, and never inconsistent with. the Case Theory.

F.. 	MEETING  DEFE"'St.:  CASE  TIIF.ORit:S AD  STRATEGIES


1. 	Defense   Case  Theories   and  Strategies

Defense  Case Theories can  be either an attack  on weaknesses  in either  the  legal or  the factual  components  of  our  Case  Theory, and/or  they can raise an affim1ativc defense.   Once  the defense Case Theories have been anticipatt.:d. they can be analyzed  and a plan developed to meet them .   As  with all trial  work., the key to meeting de.fenses is thorough pn:paration and planning.
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A common  defense Theme is Confession and Avoidance, and this defense   approach  provides  several  benefits  to  the  prosecution, since the defendant admits committing  the crime. The following is a non-exClusive list of defenses and analytical responses.

2. 	Self-Defense

a.          Defense Case Theory and Strateg y

Confession and A voidance  is the defense  theory,  i.e., the defendant shot, stabbed,  struck the victim,  but he did so in self-defense.  Defense strategy is frequently aimed at three objectives:

1.) 	To  portray  the  victim  as a  threatening,  menacmg figure;


2.)       To characterize the defendant  as a peaceful victim;
and/or
3.) 	To appeal to juror apathy,  i.e., the victim deserved it.

It is common for the third objective  to be the primary one, and the self-defense Case Theory to serve as a veil for this real defense.

b.  ·	Prosecution  Case Theor y and Stra tegy

Self-defense  normally  concedes  certain   elements  of  the crime, i.e., the defendant shot  the victim,  or the defendant intended to shoot the victim.   (Often, the defendant may combine Self-defense with Accident.   For example, the defendant claims the victim was coming at him/her, and the gun went off accidentally.)   These admissions  can be used to argue proof of the crime and to narrow  the issue(s) for argument.

The crux of the prosecution's  response to Self-defense is that the law of Self-defense applies only to certain people
(non-aggressors) and only in narrowly defined
[image: ]                                                                           circumstances (only so much as is necessary, etc.), and	•.
the defendant  and the instant circumstances do not fit the
definition of Self-defense.

Regarding  attacks  on  the VIctim (character,  prior acts of misconduct), the: prosecution seeks to exclude inadmissible factual (lnd opinion testimony  and to pull  the sting on any residual evidenc.e tainting the victim.    Concerning the defendant,  the state  offers  relevant,  probative,  admissible prior acts of misconduct and threats  by the defendant.  The state  impeaches  any  ch.aracter  evidence  offered to bolster the  defendant's   reputation  for  peacefulness.     To counter appeals   to  juror   apathy,   the   prosecution's  theory  and strategy are to persuade the fact finder to follow the law, no matter  how  despicable  the  vtctim   (to  protect  the community, or self-defense for the community.)

3. 	Alibi

a.	Defense Case TheorY and Strategy

[image: ]The defense approach is normally two-pronged :
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1.)       To undercut the prosecution's  Factual  Theory  that the defendant committed the crime (e.g., show vulnerable identification by the eyewitness); and/or
2.)        To  prove  the  defendant  was  elsewhere   when  the crime was committed.

A  Confession  and  Avoidance  Theme  is  played   by  the defense,  i.e., it was a tragedy, but the defendant  did not do it.   Occasionally, the defense will ride tandem,  i.e., the defendant  was elsewhere, but if the defendant  did do  it, it was Self-defense.

b. 	Prosecution Case Tbeory and Strategy

[image: ]In the Alibi, pure Confession and Avoidance situation,  the prosecution  can capitalize on the defense's  "know  nothing about   the  crime"  Theme  by  proving   and   arguing   the elements  of the crime and narrowing the issue(s).   Also, if it  becomes  apparent  that  the  Alibi  is  bogus,  it  becomes further  proof that the defendant did commit  the crime.   If the defense asserts both Alibi and another defense, the prosecution  can  emphasize  the  inconsistency of  the positions in the argument.

To   meet ·· ·the   defense,   evidence   establishing    that   the defendant   committed  'the  crime  is   coupled   with   these responses to an Alibi defense:

I.)         The alibi witness(es) is/are mistaken;
2.)         The afibi witness(es) is/are fabricating; or
3.)        So what?  No alibi is established by the witness(es).

A common prosecution strategy is to expose the bias and interest  of the alibi  witness(es)  to show  the  motive  is to provide the lie or an attempt to alibi the defendant.

4. 	Consent

a. 	Defense Case Theon· and Strategy

Typically,  Consent is a defense raised in sex offense  cases. The  defendant admits  to the intercourse  or sexual  contact, but alleges the victim consented to the conduct.   Defense strategies normally include:


1.)       Attempting to show the victim is a person likely to consent (e.g., relationship with the defendant, unchaste);

2.)       Trying  to attribute a motive  for  fabrication  to the victim (e.g., an excuse to her husband  or boyfriend for arriving home late, an attempt  to get sympathy, etc.);

3.)       Showing  the  victim  did  not  react  as  a  "normal" victim of a sexual offense  should  (e.g.,  fight until the  end,  try  to  escape,  make  a  prompt   report); and/or

4.)        Portraying the defendant as a decent sort who would not  engage  in  non-consensual   sexual   intercourse and/or contact.  Often, an underlying  Theme is that the victim is a person who is unworthy  of  belief.

b.	Prosecution Case Theory  and Strategy

When  the  defense  relies  on  a pure  Consent  defense,  the sexual contact and/or  intercourse     is     admitted.          The
) 	prosecutor may be able to use this to advantage  in proving
the sexual contact and/or intercourse.  On Cross­
Examination  of the defendant,  the prosecutor  may be able to elicit admissions to all elements of the crime except the facts relating to Consent.    In Closing  Argument, these concessions  can be used  to establish  the  elements  of  the offense and  to narrow the  issu.e to Consent.    Further, the defense i.n argument, and the defendant in testifying may overstate the case for Consent  by portraying  the defendant not only as blameless but also going further  to describe him as  the  target  of  the  sexual  attack  of  the  victim.    This assertion  is  inconsistent  with  the  actual  victim's  actions, i.e., a victim was sexually attracted to the defendant, yet complains  about  the  defendant's  conduct.       This inconsistency can be argued as further evidence of the credibility ofthc victim's  testimony.



[image: ]To  overcome   the  Consent  defense,   the  prosecution  will seek to present a credible victim.  The prosecution  will seek to exclude any evidence that might be used to smear the victim's character and to neutralize any other background evidence  which  the defense  might  employ  to suggest that
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the victim is the sort of person unworthy of belief or likely to consent.   The prosecution will seek to show the absence of any motive on the victim's part to fabricate.

All  possible  corroboration  for  the  victim's   testimony  or lack of consent will be offered.  If common corroborating evidence   is  lacking  (e.g.,  delay   in  reporting),   this   is explained.

5. 	Reasonable Doubt

a. 	Defense Theory  and Strategy

A  Reasonable  Doubt defense  focuses on  reasonable doubt(s)  as to one or more of the elements  of the crime. However,   the  defense   theory  and   techniques   may   go beyond this in an attempt to distort the meaning of "beyond a reasonable doubt." Defense strategies may include:

1.)        Attempting   to   erect   an   impossible   burden,   by equating "beyond a reasonable doubt" with "beyond any doubt";

2.)

3.)

Seeking   to · create  doubts   on  collateral   matters;
[image: ]and/or
Usin·g  the Reasonable Doubt defense as a guise for stressing sympathy or empathy for the defendant.


Many  Reasonable Doubt arguments are fungible, or fit any case.   Examples: confusion, poor police work, overzealous prosecutor,   not  enough  evidence,  etc.    The  Reasonable Doubt defense is raised first during jury selection as the defense tries to condition the jury, and this defense effort continues  throughout the trial.

b. 	Prosecution Case Theory  and Strategy

A  prosecutor   accepts  the  burden  of  proving  the  crime beyond   a  reasonable  doubt.    To  counteract  attempts   to distort   the  meaning  of  reasonable  doubt,  the  prosecution can object and otherwise confine the defense to the correct statement  of the law.  Stock defense arguments are best met in Rebuttal  with arguments designed  to appeal to common sense and to return the burden to its proper level.


6.	Misidentification

a. 	Defense Case Theory  and Strategy

The defense will attempt to show the mistake(s) of the eyewitness  by dwelling on the witness 's misperception due to such things as a short opportunity  to view the offender, the witness's focus on the weapon, insufficient lighting, obstruction  of view, and discrepancies between the original description  of the offender  and the actual  appearance of the defendant. 	Alibi  witnesses  may  be  called   to  support  the argument   of   misidentification.	Further,  to   bolster   the
defense  Case  Theory,  the defense  may  attempt to call an expert witness.

b. 	Prosecution Case Theory  and Strategy

A convincing, credible  eyewitness  is the  best  way to meet the defense  ofmisidentification.  During  the presentation  of the  eyewitness's testimony  and during  Closing  Argument, the prosecution can emphasize  those factors   substantiating the eyewitness's testimony,  including:


[image: ]1.)
2.)
3.)
4.)
5.)

The accuracy  of the witness's original description; The length of time to observe the offender;
Ample  lighting;
Proximity of the offender  to the witness; and
The certainty  of the eyewitness's identification


Prior   out-of-court  identification  of  the   offender  by  the witness  is offered  in support  off the in-court identification. Any   corroboration  for  the  eyewitness's  identification  is further   support    for   the   accuracy   of   the   identification. Through a  motion   in  limine,  the  prosecution  attempts  to exclude the expert's testimony, and if the expert  is allowed to testify,  the prosecutor can cross examine, not only on the facts  of  the  instant  case,  but also on  vulnerable aspects of expert  testimony on this subject.



II.	TRIAL   ADVOCACY  STANDARDS  OF   PERFORMANCE

[image: ]While   prosecutors  may    perform    the   same   trial   activity,    such   as   Opening Statement,   differently  in  terms  of  style   and  content,   certain  fundamentals or standards  of  performance can  be  taught.     Therefore,   a  prosecutor's office  can



begin  with  certain  standards  against  which to critique  performance.    Using  a written checklist is helpful.

SEE:    The  Performance Standards  and Performance Problems material  for each component of the trial. They are located in the performance topic sections of this notebook.

III. 	THE  THIRTEENTH JUROR


A.          NEVER STATE: A PERSONAL  OPINION

"A lawyer shall not: ..In trial, state a personal opinion as to the justness
of a cause, the credibility of a witness, the culpability of a civil litigant, or the guilt or innocence of the accused, but the lawyer may argue, on his or her analysis of the evidence, for any position or conclusion with respect to the matters stated herein."  Rules of Professional Conduct, 3.4 (f).


B.          PROJECTING  SINCERITY
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Above all else, a prosecutor  should be both sincere in  belief in the case and project that belief.


IV. 	PERSUASIVE  LANGUAGE

"The full effect of a speech depends  upon its power to rouse the whole (person). Spoken style not only satisfies the mind, but also stirs the emotions and appeals to the imagination.  Speech itselfis based upon the symbolizing ofthought."  Public Speaking, George W. ·Fluharty and Harold R. Ross, Barnes and Nob l e, Inc., New York (1966).






(J.


A. 	USING  VIVID  LANGUAGE

A prosecutor can select vivid, persuasive language to move the minds and emotions  of jurors.   This  language  of persuasion normally  is crafted  in advance  of  trial  with  a  sensitivity   to  how  it  affects  people.    Vivid, persuasive  language comes  in many forms.   Care can  be taken to select impact  words  with  connotations.   Visual  imagery  -  word  pictures  that present essential details - gives  the listener the sense of seeing the object, person, or event described.

B.	USING  FIGURATIVE  LANGUAGE

Figurative language is a means of expressing ideas in vivid ways.   A prosecutor can take full advantage of figures of speech such as simile, metaphor,   understatement,   or  irony.    Figures  of  arrangement   can  be


chosen including, among others, alliteration, word repetition,  tricolon (the rule of three), parallelism, antithesis, and so on.

Repetition, rhetorical questions and analogies are particularly  helpful language  tools for  a prosecutor.   Repetition  can  be used in a variety of ways throughout  the trial to drive the idea home - to get something  into memory.     Rhetorical   questions  have  the  value  of  inviting   jurors  to participate with you in thinking. More specifically, rhetorical
questions  can be employed  to introduce an idea, make an accusation,  or issue a challenge.   Analogies, especially with a human touch, can provide a convincing, concrete  form of inductive reasoning.    The Elements of Speechwriting  and  PublicSpeaking, Jeff Scott  Cook, Collier  Books,  New York  (1989)  supplies  a valuable list of  rhetorical techniques  for memorability and persuasiveness.

Equally important as selecting persuasive language is the culling out of dull, sterile and technical language.
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NATIONAL COLLEGE  OF  DISTRICT  ATTORNEYS



"INTRODUCTION TO ANALYTICAL ADVOCACY(SM) COMMUNICATION THEORY"


BY JAMES  M. DEDMAN, III DIRECTOR OF ACADEMICS
NATIONAL COLLEGE OF DISTRICT ATTORNEYS



DISCUSSION  NOTES   AND  DETAILED  OUTLINE

An understanding  of the trial process and all the parties involved must be accomplished before  significant  gains  can  be observed  in the  attorney  taking  part  in  trial  advocacy programs.   Many trial advocacy  programs teach attorneys  how to try cases as if the jury was composed  of other attorneys,  judges or law professors.   Principles such as "leading questions", "hearsay" and "objection" are expounded upon in addition to comments about voice, diction  and movement.    However, juries  are rarely  composed  of many  of these types; and the biggest failure of these programs is nQt taking the jury into more important consideration.   Jurors do not base their verdicts upon "leading  questions",  "hearsay",  or furtive movement or gestures.

OUTLINE OF  PRESENTATION



I.     THE   TRIAL  AS  A  COMMUNICATION  PROCESS


A.	THE  COMMUNICATION PROCESS  HAS   THREE  PARTS.

1. 	The  Message: The information  being delivered; the story line.

2. 		The  Medium: The method  by which  the information  is delivered or  the  story  told.    It can  be  one  person  (lawyer);  two  people (lawyer  +  witness);  or  a person  and  other  media  (lawyer  + trial visuals.)

3. 		The  Receiver:The person(s) to whom the information, the story, is directed;   the Jury.

B. 		Attempts  to train attorneys  by breaking  the process down into neat, tidy compartments 	(i.e.,    Jury     Selection,     Opening     Statement,     Direct Examination,  Cross  Examination  and Closing Argument)  without always considering   the  total  process  will  fall  short  of  substantial   enrichment because the results are situational.
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C.. 	Most training is beneficial -- even situational training. However, teaching down to attorneys by announcing principles will often result in the teachers looking for a principal to announce rather than helping the attorney with the points that could mean the difference in winning or losing the trial. It also greatly reduces the volume of experience that the veteran teacher/trial lawyer can draw upon to assist the student.



II. 	THE  MESSAGE

A. 	DELIVERY:    The biggest problem is not that the Message isn't delivered well, but rather that the Message, or at least part of the Message, isn't delivered at all.


1. 	The case file (Message) contains much of the facts. questions will arise 	between	those	facts,	and investigation may be necessary.

However, additional


2. 		Based on the case file, you created a Legal Theory upon which to base a  charge against   the  defendant.     This  Legal  Theory  is composed of the offense's elements.

3. 		In order to prove the Legal Theory, you must have a sufficient Factual Theory which proves to the. jury that the Legal Theory is correct.

4.	In 'brief,  the Message to the Receiver is Factual Theory + Legal
Theory =Guilt

5. 	The defense also has a Legal Theory: Reasonable Doubt, Consent, Self-Defense, Alibi or Mis-Identification, Excuse, etc.

6. 	The defense relies  upon its  Factual Theory to prove  its Legal Theory and is tecfiiestihg acquittal or hoping for a hung jury or error.

7.		In assessing the psychology  and the scope of the State's Factual Theory, you  must  ask,  "If my facts are true, what else must be true?"   What  reasonable inferences and reasonable consequences can  be   drawn   from  these  facts?	Are  these  inferences  and consequences consistent with the physical evidence and the other proof?  What were the parties doing before the event or after the event? What items did they have or must they have had?  How did they get them?  Why did they have them here?  These are some of


the questions  that should be used to analyze your Factual Theory to test its sufficiency and to begin assessing the defense strategy.

8. 	The same assessment must be made ofthe defense case:   "If what they say is true, what else must be true?"  Are reasonable inferences and consequences consistent with the physical evidence and the other proof?  Are you prepar d

9. 		If you cannot rule out a defense, they you will know what they have to say to beat you with that defense.  Since your Legal/Factual Theory is correct, they should not be able to say what they have to say to beat you.  An additional part of your strategy is to note the difference between what they have to say to beat you, and what they actually say.  This crucial difference is part of your cross-examination and closing argument.

B.		VALVES:	The  Values  present  in  the Message  have  a  very  important impact on the Receiver.  They also help formulate the Case Theme.

1. 	The jury, after hearing the Message, may be motivated to convict or acquit.   That motivation is the result of their perception  of the Values in the. case.

2. 	Values  can be recognized from  the general concepts that rule our lives.

a. 	Example:  An elderly woman is assaulted on the way home from  the  bank.   She  is carrying  money  from  her cashed Social  Security  check.   Three young  men attack  and rob her.

b. 	Using  the Value of Fairness, consider  the related concepts of:


1.)
2.)
3.)

4.)

Young vs. old              5.) Three vs. one               6.) Force or strength         7.) vs. weak
Profiting from crime

Losing her entitlement Safety on the streets Respect for elders


3.         These Values may attach to the overall everit (the robbery); the individuals in the event (personality traits of the parties); the individuals  involved who bring the story to the jury (the police, lawyers,  experts);  or the items involved in the case (guns, knives, tom clothing).   Values may attach to the manner in which the story


is told (attorneys'  conduct  in presenting the case -- rude, sincere, loud, brash, etc.)

4.	Experienced    trial   attorneys    intuitively   use   Values    in   case settlement.   What bothers you about your case is often a negative value on your side.

5.	For   an   excellent   review    of   the   Message-Medium-Receiver analysis, see Chapter 6 of The Psychology of the American  Jury, by Jeffrey Frederick, Ph.D., The     Michie Co.: Virginia, 1987.



III. 	THE TRIAL  PROCESS

A. 	THE OPENING STATEMENT

1. 	The Opening Statement is your opportunity to tell your story in a
complete and persuasive manner.

2. 	Tell  the  complete  story.  You  cannot assume  that  the jury will understand  what you  may  understand  from weeks  with  the case file.

a. 	Set .the  scene.    If  the  scene is important  at all, the jury should understand it from your telling of the story.  What is the geography, the time frame, lighting conditions, activity, items at the scene, proximity, etc.

b. 		Identify the  people.  You need not identify everyone with particularity.

c. 	Establish important time sequences. d. 	Establish significant items.
3. 	People-based Openings v. Event-based Openings

a. 		People-based   Opening.      In   the   pure   People-based Opening, the story focuses on the particular personalities of the people involved  (i.e., the young art student rape victim) because  they  are  unique  and  important  to  the  story,  or because they are of interest to the jury.

b. 	Event-based Opening.  In the pure Event-based  Opening, the  people   involved   are  not  significant   (i.e.,   multiple victims 	in    a    white    collar    scam,    numerous    police


technicians).    The Opening focuses instead on "what happened."

c. 	Mixture   Opening.      In   the   Mixture   Opening,   which accounts  for most successful Openings,  a combination  of these two formats is featured.

Example:   focusing on specific people for description and referring to others in the third person or by role (i.e., first officer on the scene, dispatcher, EMT driver, Medical Examiner, document keeper).

4. 	The problem for the storyteller is to make sure that the jury follows the action  when  several  people are involved  in several  events  at several locations.

5. 	Determining the beginning of the story.

a. 	Determine    the   progression   of   people,    events    and locations involved.

b. 	Make a Progression  Line.

1.) 		People:   Rape victimrapist- outcry witness- first officer on the scene - rape crisis clinician - sex crimes detective - prosecutor

2.) 	Events: 	August 24, 10:00 p.m. - August 25, 11:00 am- August 27,5:15 p.m.

3.)        Locations:    bar - parking lot - apartment  complex parking lot -    apartment  -  bedroom  -  rape  cns1s center - police department -    court

c.		Determine  several Points . of View (POV> from which the story   could   be   told.      Add   the.   witness   POV   to   the progression life if necessary.  Consider using or employing the  narrator  POV  by  telling  the  story  as  if  you  saw  it happen.

d. 	Develop   a  few  POVs   for  potential   use  in  Opening
Statement

1.) 	Rape  victim: 	"Sally  Craig had just turned  on the water in the tub when she heard a noise in the hall."


2.)        Outcry  witness:       "Estelle  Nelson  was  watching Nightline on   television when she heard the loud knocks  on  her  door.    Through  the  peephole  she could  see  her  next  door  neighbor,  Sallie  Craig, banging on her door and pleading with her to open it."

3.)        Officer on scene:     "The  young  patrol officer was just  about  finished  with    the    paperwork  on  the prowler complaint  when he received a call to report to 12546   Caryglen,  Apartment  216.   He was only five blocks from that address when he responded to the dispatch."

e. 	Select  the  POV  you  like  best  and  work  on  it  for  the beginning ofthe	factual narration.

6. 	Develop an Attention  Step  for  the case.

a. 	The  Attention  Step  is the first  thing  you say to the iury as you act as the narrator or storyteller.

b. 	An  Attention  Step   may  be Thematic.    "This  is a case about  greed..."  "Revenge leading  to  murder  brings  us to court· today..."   "Ifhe couldn't have her..."

c. 	An Attention Step  may  be Factual. "Sallie Craig peered out of her bathroom door, and saw about fifteen feet down her·apartment hall, the man who would strike and rape her. Across this courtroom from you today, about fifteen feet away, is that same man."

7. 	Tell a complete, compelling story.

8. 	Develop  the ending of the  story and know how you are going to finish.

9. 	Beware of the aspects of failure.

a. 	An incomplete, uninteresting story or
b. 	Being  overcome by impediments and competitors  for jury attention

10. 	Impediments to the  successful Opening Statement.   There are certain  things  you can  add  to  your  Opening  that can prevent the story from having its desired  impact.   The greatest problem is the
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over-emphasis on these impediments when they appear.	Many times, these impediments  are placed in the Opening where the rules of Primacy  and Recency say the jury's attention is keenest or where psychology works best.

a.		Ritual  Statement:      "Thank you, Your Honor -   may it please the Court.   Counsel, Ladies and Gentlemen of the Jury  -  I  would  like to re-introduce myself.   I  am John Vinson, Assistant State's Attorney, and my co-counsel for this trial is..."

b. 		Procedure Statement: "This is the part of the trial called the Opening Statement. It is an opportunity for the lawyers to provide you with what they say the evidence will show. The Opening  Statement is not evidence, but it will assist you because it is like a (road map - book review - picture puzzle cover- movie preview.)"

c.		Duty  Statement:     "The State has the burden of proof in this  case.     I  must  prove  this  case  to  you  beyond  a reasonable doubt, and at the conclusion of this case, I will return to ask that you return the only verdict which speaks the truth in this case..."

d. 		Ingratiation Statement:    "I want to thank you in advance for the keen attention you will pay to each and every aspect of this trial.  We know that we have taken you away from your  homes,  your  families,  and  your  jobs  for  the  next several days while we try this important case..."

e. 		Argument:         (It   is   an  impediment   because  of   the conclusory  nature of the wording, which  could bring an objection. 	This will interrupt the flow of  the Opening.) "And  the fingerprints on the sliding glass back door prove that he was  the one who lifted that door out of the track and..."

f. 		Convoluted and Confusing  Language:    "At this point in time, she then and there decided to try a facial recognition of the defendant-assailant, so that subsequent to this event, she could identify the perpetrator..."

g. 		Foreign  Language:      "He then exited his OPV - official police vehicle - and proceeded in the direction of the apartment   complex,  keeping  a  watch  out  for  possible subjects meeting the description of the subject-assailant."



h. 		Multi-labeling of Witnesses:   (This leads the jury to think you  are  talking  about  more  than  one  person.)       "Miss Craig", "Sallie", "the young woman", "the victim".

11. 	Competitors for the Jury's Attention.

a. 	Distracting Speech  Habits:    Lack of variation  in voice rate or pitch, lack of any emphasis between nouns, verbs, adjectives, adverbs, etc.   This can cause the jury to look elsewhere for interest.

b. 	Distracting Movement Habits:    Mostly nervous energy, these habits can cause the jury to focus on them instead of the Message.  Examples:

1.)       Gestures  that    distract  from    the   content   of speech.

a.) 	Pacing like a caged cat at the zoo
b.) 	Moving  the  hand  in  the  same  gesture  for each word
c.) 	Two steps up and two steps back
d.) 	Gripping   the   speaker   stand  "earthquake" style

2.)        Gestures   out    of   sync    with    speech,    or   not appropriate or dramatic  enough  for  the  content  of the speech.   Consider  what gestures are appropriate for these three statements:

a.) 	''It's over there  in  the  courthouse  parking lot."
b.) 	"Here it is."
c.) 	"Murdered  by this defendant."

3.)         Distracting Use of Visuals.     When there is more than  one  thing  to  look  at, will  the jury  look  at it when you want their attention on you?

12. 		Communication Theory:   From a communication  standpoint, the Message   is  Opening   Statement.      It  is  being  delivered  to  the Receiver  (the  jury)  by  the  Medium   (lawyer-narrator)   and  may involve the use ofMixed Media (exhibits or visuals.)


B. 	DIRECT  EXAMINATION



1. 		Communication Theory:	Direct Examination  requires that the Message  be  delivered  by  two  Media  (attorney  + witness,  i.e., Multi-Media.) 	Technically,   the  Message   is   delivered   by  the witness only, but the communication process of direct examination requires the Multi-Media approach.  The attorney sets up a  point from which the witness provides  the Message.   In addition Mixed Media  such as exhibits  and  visuals add another  dimension to the Medium of communication.

2. 	Ideally, the question and answer of the Direct Examination will be a detailed flashback to the fact narration in the Opening Statement.

3. 		Reference  to  the  various  Progression  Lines  created  for Opening Statement  or Case Analysis  work will help the lawyer determine a better lay explanation for the role of the witness.   The Progression Lines  will  assist  in  constructing  the  Order  of  Proof,  and  will provide notice of points that could create confusion.

4. 	Impediments in Direct Examination:

a. 	Detailed question  format

b. 	Prohibition on narrative answers

c. 	Lack of clear transitions  between points d. 	Long or technical questions  or answers
e. 	Language problems  (i.e., foreign or convoluted).   Compare the two examples  below and see which is easier on the jury and the witness.

1)        "I hand you what has been previously marked for identification purposes  as State's  Exhibit  21A, and ask if you can recognized or identify it?"

2) 	"Your  Honor,  for the record, this is State's  Exhibit
21A.  [To the   witness]  I'm  handing  you an object. Do you know what this is?"

f.	Fill-speak:  Words and phrases which take up space such as
-  "Let me ask you..."	"...if you know..."	"...whether or not..." "...if, in fact..."



g. 	Vocal  pauses  or  habit  fill-speak   such  as  -  "OK",  "All right", "Now", "Well"

h. 	Disjointed arrangement of points for testimony

1. 	Objections and/or bench conferences

J .             Postural  Echo Energy  Drain:     A low energy attorney or witness  can  cause  the  other  party  to  sink  to  the  lower energy  level.    With  a  low  energy  witness,  the  attorney should inject extra energy  into the questions or the presentation of questions to try to pump up the energy level ofthat witness.

k. 		Low  energy  or  dull  witness:      When  confronted  by this witness, the attorney should  consider  using a visual placed away from the witness, so that the attorney can stand by the visual  as information  is  covered  or  added to the visuals. The  visual  and  the  attorney  then  compete  with  the  low energy witness for the jury's attention.   This is a form of Creative Distraction.

5. 	Competitors in Direct Examination

a. 	Natural competition between  the lawyer and the witness as the jury decides who to look at and when

b. 	Exhibits, admitted  or waiting  to be admitted.   (Remember the strategy:     Use  a  visual  to  let  a strong  witness  stand before the jury and narrate.     Use  a  visual  to  work  on  as you keep the weak witness on the stand.)

c. 	Demeanor and activity of others in the courtroom d. 	The work of the court reporter
C. 	CROSS EXAMINATION

1.        Cross Examination differs substantially from Direct Examination because of   the nature  of leading  questions.    In Direct, it is not proper to suggest  the answer in the question.   During Cross, good practitioners actually supply the answer in the question.

2. 	Cross   Examination    takes   two 	major    forms:   ProActive   and
ReActive. Of the two, ProActive  is more valuable.
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3. 	ProActive Cross Examination

a.	Essentially, a concession-based strategy, where the witness must  answer in such a way as to bolster the Legal and Factual Theories of the State or appear to be lying or ridiculous in the answer.

b.	Utilizing the "If what we say is true, what else must be true?" technique, the attorney uses this defense witness to fill in gaps or to add weight to the State's proof.

c.		Studies show and common sense dictates that concessions by the opponent's  witnesses are far more valuable than pieces of Direct Examination.

4. 	ReActive Cross Examination

a.	ReActive   Cross   Examination   is   impeachment.     The attorney reacts to the testimony of the witness in a manner that discredits either the testimony or the witness.

b. 	Most 	attorneys	jump 	right	into 	ReActive	Cross Examination and conduct t in such a way as to prevent later concessions.

5. 	Question  Format and Control

a. 		It is not true .that all Cross Examination questions should be in a leading question format.   The purpose of leading questions is to control the witness.  If the witness does not pose   a  control  problem,   the  question  format  is  less important.

b. 	The three basic question  formats  of Cross Examination

1.)         Interrogative:  A basic question that may invite an open-ended  or narrative response.   "What kind of car do you have?"

2.)       Accusatory:    A tightly constructed question that invites  a  short  answer  or  a  yes-or-no  response. "You  have  a gold-colored Saturn car, don't  you?" The accusatory question is a valuable weapon because it  combines  a  tightly  worded fact ("You


have a gold-colored Saturn car") with a question tag
("don't you").

3.)       Anticipatory:       A   question   that   anticipates  a particular answer to a condition,  but may get the opposite  answer.    "When   you  met1tioned to  the police that he coul.d not have committed the robbery because he was with you,  what  did the police tell you?"  The question anticipates  that the police told him something  as a result  of the condition that he told them about the alibi.    The  answer may be "I didn't talk to the police."

6. 	Impediments in Cross Examination a.	No preparation
b. 	 Questions too long for the answer sought c.	No organization
d. 	Loosely worded fact components in the questions

e. 		Chasing  the witness:     Asking  questions  about testimony you don't  believe ·or  about · things  which  you don't  think happened.   This lets the jury hear  the  defense story again and gives it greater credence because  it is now the State's question.  "Well, the prosecutor was asking questions about the  victim's   gun!"     Remember  that  when  you  chase  a witness  down a fictional  Rabbit  Trail,  your footprints on that fictional trail will make it more believable.

f	Adding words like "since" or "because" to otherwise close­ ended  questions  when  control   is  important  permits  the witness go give an open:.ended response.

g. 	Unnecessarily making Cross Examination appear more like an interrogation.  (Value problem)

h. 	Cross Examination that is actually nit-picking

1. 	Failure to provide transitions

J. 	Failure to keep the jury apprised of the "score"

k. 	Not explaining a technical Cross Examination



7. 		Communication   Theory:       The  attorney communicates to the point  (Message)  to  the  jury   (Receiver)  directly  through  the question which the witness either affirms or denies (Medium). The point in the questions lead to an argument that the State's case has been bolstered or that the witness has been discredited.   The communication of the Message is again by Multi-Media (requires two parties, lawyer+ witness) but      should be clearer than Direct Examination, because the attorney knows exactly what the fact content of the questions should be, for the best communication of the Message to the Receiver.

D. 	CLOSING  ARGUMENT

1. 	One of the most striking observations about Closing Argument is that	attorneys   often   give   Closing   Arguments   for   Opening Statements and Opening Statements for Closing Arguments.

2. 	Closing Argument  is the opportunity  to explain to the jury the reasonable conclusions from the facts.  It is not an opportunity to give the facts again.

3. 	Closing Argument suffers from  many of the same impediments and competitors as Opening Statement.

a. 	Impediments: 	Ritual, Duty, Procedure, Ingratiation, Fill­
speak, Language;. etc.

b. 	Competitors:       Speech  habits,  movement and  gestures, energy levels, exhibits and visuals, etc.

c. 		Convoluted   instruction   language  is often an additional impediment.  Some attorneys believe that it is important to use the exact wording of the instructions, to the extent that they want to be observed reading from an "official text."

1.)    The  instruction   may  bear  little  language resemblance   to   the   Legal  Theory  and  Factual Theory of the State.   This may create a juggling problem for the jury.

2.)       The Legal Theory is a lot easier to understand than the totality ofthe instructions.

3.)	The   Legal   Theory   can   involve  specific   facts.
Example:
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"Joe Henderson was intoxicated."
"Joe  Henderson  drove  on  a  public  road  while intoxicated."
"Joe Henderson ran over and killed Charlie Hipp."
"Joe Henderson's intoxication caused the death of
Charlie Hipp."

4.)       The combined Factual + Legal Theories operate as an assertion of that point.  When using visuals, the assertion argues as long as it is visible.

4. 	Closing Argument should have an Attention  Step.

a.	It may  be  a  re-assertion  of  the  Opening  Statement's
Attention Step.

b.	It may be assertive or conclusory.   "You  now know that fifteen feet in front of you is the rapist of Sallie Craig."

c. 	As with Opening Statement, the Attention Step should be delivered when and where it is most effective.  In learning
·to control yourseif in speaking _to the jury, it is effective to
·go to the place where youare going to deliver the Attention Step, look at each juror in the eyes, then begin to speak. Similarly, when you finish your last phrase, look at each juror in the eyes again, then tum and walk back to your seat.

5. 		There should be a clear transition from the Attention Step to the narration of the conclusion of guilt. This narration can take two basic formats:

a.	The law is explained, followed by a conclusion of the facts.
This is better for communication purposes and permits the jury to reach conclusions of guilt along the way.

b. 	The  conclusion  of  the  facts  is  made,  then  the  law  IS
introduced and applied.

6. 		Visuals   are   very   important   in   Closing   Argument   for   the psychology involved.  Something written down may be perceived as more important than something merely said.   Assertive points constantly argue the point being asserted.
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7. 	The Closing Argument may suffer the same proble111s of confusion in people events and time as the fact narration in Opening Statement.
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