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PARAGRAPH 8A-LOANS:
THE INTER-RELATIONSHIP BETWEEN 
LOAN & APPRAISAL CONTINGENCIES

TO GET A LOAN, 
BUYER MUST QUALIFY

TO GET A LOAN, 
PROPERTY MUST QUALIFY

APPRAISAL CONTINGENCY MUST 
BE IN PLACE IF BUYER WANTS TO 

CANCEL BECAUSE PROPERTY DOES 
NOT APPRAISE AT AGREED VALUE.

IF BUYER QUALIFIES BUT APPRAISAL 
CONTINGENCY WAS WAIVED OR 

REMOVED, LENDER CAN DENY LOAN IF 
PROPERTY DOES NOT APPRAISE AND 
BUYER MUST EITHER BUY WITHOUT 

LOAN OR BE IN BREACH OF CONTRACT.

LOAN CONTINGENCY MUST BE 
IN PLACE IF BUYER WANTS TO 

CANCEL BECAUSE BUYER DOES 
NOT QUALIFY.

SEPARATE CONTINGENCY THAT CAN BE 
INCLUDED IN THE CONTRACT OR 

REMOVED/WAIVED INDEPENDENTLY 
FROM THE APPRAISAL CONTINGENCY. 

THEY SHOULD NOT AUTOMATICALLY BE 
REMOVED AT THE SAME TIME.



Page 3 of 19 

NEW RPA PARAGRAPH 8C

PARAGRAPH 12B
BUYER’S INVESTIGATION OF PROPERTY &

MATTERS AFFECTING PROPERTY
THE BUYER’S INVESTIGATION

RIGHT HAS 3 ELEMENTS:
1. INSPECTIONS OF PHYSICAL ATTRIBUTES

(A) GENERAL HOME INSPECTION
(B) LEAD -BASED PAINT
(C) STRUCTURAL PEST CONTROL
(D) ANY OTHER SPECIFIC INSPECTIONS

2. BUYER INVESTIGATION OF INSURANCE 
AND EVERYTHING THAT IS IN THE BIA 
(Note: Still referenced as Buyer’s 
Inspection Advisory)

3. REVIEW OF REPORTS, SELLER’S & 
AGENTS’ DISCLOSURES AND 
INFORMATION

BUYER’S ABILITY TO SECURE 
INSURANCE IS NOT A SEPARATE

CONTINGENCY
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ALTHOUGH THE RPA HAS AN IMPORTANT INSURANCE 
ADVISORY IN THE LOAN SECTION IN PARAGRAPH 8A(2):

BUYER’S ABILITY TO SECURE INSURANCE IS NOT PART OF EITHER THE LOAN
CONTINGENCY OR THE APPRAISAL CONTINGENCY.

1. BUYER ONLY HAS A CONTRACTUAL RIGHT TO CANCEL AS A RESULT
OF NOT BEING ABLE TO SECURE FIRE INSURANCE AS REQUIRED BY 
THE LENDER IF BUYER STILL HAS THE INVESTIGATION
CONTINGENCY IN PLACE.

2. BUYERS NEED TO CHECK ON THE COST & AVAILABILITY
OF INSURANCE IMMEDIATELY.

PARAGRAPH 8E(2) TITLE 
THE HIDDEN CANCELLATION RIGHT

WHAT HAPPENS IF THE TITLE COMPANY ISSUES A NEW 
PRELIMINARY REPORT AFTER THE BUYER HAS REVIEWED 

ORIGINAL REPORT AND REMOVED THE TITLE 
CONTINGENCY?
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CONTRARY TO 
WHAT SOME 

AGENTS NOW 
BELIEVE – THIS IS 

NOT AN AUTOMATIC
CANCELLATION 
RIGHT AND IT IS 

NOT A
CONTINGENCY.

IT IS A TIME-
SENSIVE 

CANCELLATION 
RIGHT.

WHAT SHOULD 
THE BUYER’S 
AGENT DO IF 

THE TITLE 
COMPANY 
ISSUES A 
REVISED 

PRELIMINARY 
REPORT? 

THE AGENT MUST MOVE QUICKLY AND
TAKE THE FOLLOWING ACTIONS:

1. AGENT MUST READ THE PRELIMINARY REPORT TO 
FIND OUT WHAT IS DIFFERENT;

2. AGENT MUST POINT OUT THE DISCREPANCY
BETWEEN THE OLD REPORT AND THE NEW REPORT 
TO THE BUYER AND EXPLAIN THAT THE BUYER
HAS ONLY 5 DAYS TO DEAL WITH IT;

3. IF BUYER HAS ANY QUESTIONS OR IS IN ANY WAY 
UPSET WITH THE DISCREPANCY, THE AGENT 
SHOULD ADVISE THE BUYER TO FIRST CONSULT 
WITH THE TITLE OFFICER WHO ISSUED THE 
REVISED PRELIMINARY REPORT TO GET A BETTER 
UNDERSTANDING OF WHY THE REVISION WAS 
MADE AND ITS SIGNIFICANCE; 

4. IF THE BUYER WANTS TO CANCEL OR TAKE ANY 
OTHER ACTION AS A RESULT OF THE REVISION, 
THE BUYER WILL NEED TO CONSULT WITH A
QCREA BECAUSE AGENTS CANNOT DETERMINE
WHETHER THE DISCREPANCY IS A MATERIAL OR
SUBSTANTIAL DEVIATION; AND

5. REMIND BUYER THAT SELLER MUST BE NOTIFIED 
WITHIN 5 DAYS IF BUYER WANTS TO CANCEL!
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PARAGRAPH
8-D HAS A

QUICK 
CONTINGENCY 

NOTE
8D REFERENCES 
THE 
DOCUMENTS 
THAT THE 
SELLER MUST 
PROVIDE AS 
DETAILED IN 
PARAGRAPH 14A.

PARAGRAPH 14:
STILL COVERS

TIME PERIODS; REMOVAL 
OF CONTINGENCIES

& CANCELLATION
RIGHTS

¶14A. LISTS ALL OF THE
DOCUMENTS SELLER

MUST DELIVER TO 
BUYER OR TO ESCROW BUT 

ONLY BY ¶ NUMBER

14A: 
LISTS THE 

DOCUMENTS 
SELLER TO 
DELIVER

¶ 9B(6) LEASED OR LIENED DOCUMENTS
¶ 10 INSPECTION REPORTS 
¶ 11A TDS & STATUTORY DISCLOSURES
¶ 11B LEAD DISCLOSURES
¶ 11C HOME FIRE HARDENING DISCLOSURE
¶ 11D DEFENSIBLE SPACE DISCLOSURE
¶ 11H FIRPTA DOCUMENTATION 
¶ 11K CONDOMINIUM DOCUMENTATION
¶ 11L NHDS STATEMENT & PAMPHLETS 
¶ 11M KNOWN MATERIAL FACTS (FORM ARC)
¶ 13A PRELIMINARY (TITLE) REPORT
¶ 13D INFORMATION TO CLEAR TITLE
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BY INCLUDING 
STATUTORY 

DISCLOSURES IN 
“THE REVIEW OF 

SELLER 
DOCUMENTS 

CONTINGENCY” CAR 
IS POTENTIALLY 
CREATING TWO 

INTRIGUING 
ISSUES:

IF THE INVESTIGATION CONTINGENCY IS IN 
PLACE, IT POTENTIALLY CREATES A 
CANCELLATION RIGHT FOR THE REVIEW OF 
THE TDS, NHDS, FHDS AND LEAD ADDENDUM 
EVEN AFTER THE STATUTORY TIME FRAME 
MAY HAVE ELAPSED; AND/OR

CONTINUES TO CREATE CONFUSION IN THE 
MINDS OF AGENTS THAT THE LATE DELIVERY 
OF THE STATUTORY DISCLOSURE FORMS 
AFTER THE CONTINGENCY HAS BEEN 
REMOVED ELIMINATES THE STATUTORY 
RESCISSION RIGHT.

RPA PARAGRAPHS 3L(3) – (7)

THE “OR 5 DAYS LATER” DEFINES THE TIME FRAME FOR THE 
CONTINGENCY. IF THE SPECIFIED CONTINGENCY IS REMOVED 
OR WAIVED, THERE IS NO CANCELLATION RIGHT FOR THE LATE 

DELIVERY OF DOCUMENTS – THE CONTINGENCY IS NOT 
“REVIVIED”. OTHER RIGHTS MAY APPLY.
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AS EXPLAINED IN PARAGRAPH 8I
“REMOVAL OF CONTINGENCY”

PARAGRAPH 14B(3) FURTHER EXPLAINS:

LATE DELIVERY OF 
REPORTS AFTER 

CONTINGENCY HAS 
BEEN REMOVED–MAY 

BE THE WRONG 
REMEDY

HOWEVER, THE CROSS-REFERENCE IS TO 
PARAGRAPH 11G – STATUTORY RIGHTS

BUYER HAS A 3-5 DAY RIGHT TO RESCIND/CANCEL RELATES SOLELY 
TO DELIVERY AFTER CONTRACT PRESENTATION OF STATUTORILY
REQUIRED (OR AMENDED) FORMS –TDS, NHDS, LEAD, FIRE
HARDENING & DEFENSIBLE SPACE.

HOWEVER, THIS DOES NOT APPLY TO REPORTS.
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PARAGRAPH 11A(4)
NEW MATERIAL FACTS DOES NOT HELP

• PROVIDED TO BUYERS 
• ARE NOT AN AMENDMENT OF THE TDS

WHAT IS THE BUYER’S RECOURSE FOR 
LATE DELIVERED DOCUMENTS?

AGENTS MUST ADVISE BUYERS TO IMMEDIATELY
CONSULT WITH A QUALIFIED CALIFORNIA REAL ESTATE

ATTORNEY (“QCREA”)WHO CAN DEMAND THE
APPROPRIATE REMEDY FROM THE SELLER BASED UPON 

COMMON LAW THEORIES SUCH AS:
1. FRAUD
2. FRAUD IN THE INDUCEMENT OF CONTRACT
3. MISREPRESENTATION
4. BREACH OF CONTRACT
5. BREACH OF THE COVENANT OF GOOD FAITH
6. ANTICIPATORY BREACH OF CONTRACT

AGENTS CANNOT MAKE THESE TYPES OF ARGUMENTS



 

 

 

Page 10 of 19 

 

PARAGRAPH 
25K

DELIVER, 
DELIVERED OR 

DELIVERY

1. CAN BE DELIVERED TO PARTY OR THEIR AUTHORIZED AGENT.
2. ELECTRONIC COPIES OR A LINK TO DOCUMENT IS AUTHORIZED.
3. CAN GO TO ANY DELIVERY ADDRESS IN THE BROKER SECTION ON 

LAST PAGE
4. IF RECIPIENT OF LINK IS UNABLE OR UNWILLING TO OPEN THE 

LINK THEN THE RECIPIENT MUST NOTIFY SENDER IN WRITING 
WITHIN 3 DAYS USING RECEIPT FOR REPORTS FORM. IF NO 
TIMELY NOTIFICATION, THEN DEEMED CONSENT TO USE LINKS.

REJECTING 
DOCUMENTS 

SENT VIA 
LINKS 

USE RFR PAGE 2
WITHIN 3 DAYS
OF RECEIPT OF

LINK

BEWARE
OF THE 

DESIGNATED 
ELECTRONIC 

DELIVERY 
ADDRESS
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THE CR FORM DOES NOT 
COMPLETELY ALIGN WITH THE RPA

WHERE UP-FRONT DISCLOSURE PACKETS ARE MADE AVAILABLE, TOO 
MANY AGENTS BELIEVE THAT NO FURTHER INSPECTIONS ARE NEEDED; 

THUS, THEY ENCOURAGE BUYERS TO WAIVE WHAT USED TO BE THE 
“INSPECTION CONTINGENCY”. NOW THAT THE CONTINGENCY IS NAMED 
THE “INVESTIGATION CONTINGENCY”, THE BUYERS ARE WAIVING MUCH 

BROADER RIGHTS THAN IN PREVIOUS CONTRACTS.

EVEN IF THE BUYER IS WILLING TO WAIVE SECURING FURTHER INSPECTIONS, 
THE ENTIRE INVESTIGATION CONTINGENCY SHOULD NOT BE WAIVED.

THE CR FORMS ENABLES CREATING EXCEPTIONS TO REMOVAL OF 
INVESTIGATION CONTINGENCY AND INSURABILITY SHOULD ALWAYS BE THE 
EXCEPTION UNTIL THE BUYER IS SATISFIED THAT:

1. THEY CAN AFFORD ADEQUATE INSURANCE COVERAGE; AND
2. THE BUYER’S LENDER IS SATISFIED WITH THE INSURANCE COVERAGE.
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PARAGRAPH 14E
2 DAY NOTICE TO PERFORM

AT LEAST 2 DAYS (NO OPTION TO CHANGE TIME FRAME) – NOT IN 
HOURS.

CANNOT BE GIVEN EARLIER THAN 2 DAYS PRIOR TO THE EXPIRATION 
OF THE APPLICABLE TIME FRAME.

IF NOTICE IS INCORRECTLY DELIVERED ( e.g. TOO EARLY), IT IS 
DEEMED INVALID AND ISSUING PARTY MUST DELIVER A NEW NOTICE 
TO PERFORM
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PARAGRAPH 14G
DEMAND TO CLOSE ESCROW

THE TIME PERIOD TO ISSUE THE DEMAND TO CLOSE ESCROW 
(“DCE”) IS AT LEAST 3 DAYS (NO OPTION TO CHANGE IT).

CAN BE GIVEN AS EARLY AS 3 DAYS BEFORE THE SCHEDULED DATE 
FOR PERFORMANCE BUT NO EARLIER THAN 3 DAYS BEFORE.

IF A DCE IS ISSUED INCORRECTLY (TOO EARLY) IT SHALL BE 
DEEMED INVALID AND THE PARTY WILL NEED TO ISSUE A NEW DCE.
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RPA ¶3M(3)- TOPA IS TO BE 
USED EVERY TIME IT IS 
TENANT OCCUPIED BUT 

NOTE DEFINITION OF
TENANT!

1A. DEFAULT: TENANT 
REMAINS IN POSSESSION

1B. IF PROPERTY IS TO BE VACANT, 
SELLER MUST USE GOOD FAITH 
BUT IF, AT A SPECIFIED TIME (5
OR ___ DAYS) BEFORE COE THE 
TENANT HAS NOT BEEN 
REMOVED, BUYER MAY CANCEL 
BUT SOLE REMEDY IS BUYER’S 
OUT-OF-POCKET LOSSES OR
BUYER MAY PROCEED BUT 
BUYER WAIVES RIGHT TO MAKE
ANY CLAIM FOR DAMAGES
CAUSED BY THE DELAY.

POTENTIAL 
ISSUES 
FROM THE 
USUAL 
SUSPECTS:

CANCELLATION OF CONTRACT

SELLER OBLIGATION TO PROVIDE ALL 
DOCUMENTS IN SELLER’S POSSESSION

DISCLOSURE OF DISCREPANCIES

THE TRANSFER DISCLOSURE STATEMENT 
VS. THE EXEMPT SELLER DISCLOSURE

DETERMINING IF TRUSTEE SELLERS ARE 
EXEMPT OR MUST FILL OUT THE TDS

CANCELLATION 
OF CONTRACT

A GREAT NOTE HAS BEEN ADDED TO 
THE RPA:
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CANCELLATION OF CONTRACT FORM
(“CC”)

THE FORM HAS BEEN EXPANDED & IMPROVED 
WITH A NEW SHORT WARNING ON PAGE 2 
ABOUT GETTING ADVICE FROM A QCREA, BUT 
THERE ARE STILL POTENTIAL PROBLEMS:

1. IF MUTUALLY AGREED IN SECTION 1 THERE 
NEEDS TO BE MORE SIGNATURE LINES.

2. LEGAL CONCEPTS IN SECTION 2 ARE NOT 
EXPLAINED AND ENFORCEABILITY OF THE 
FULL RELEASE IS QUESTIONABLE.

3. THEREFORE, RECOMMEND HAVING A DETAILED 
ADVISORY ACCOMPANY THE FORM WHICH IS 
THE APPROACH BY PRDS AND SFAR.

SELLER OBLIGATION TO PROVIDE ALL 
DOCUMENTS IN SELLER’S POSSESSION
THE SPQ HAS BEEN REVAMPED!

SELLER NEEDS TO 
REVIEW THE DIA

SELLER TO PROVIDE 
PAST & PRESENT 

DOCUMENTS INCLUDING 
PRIOR DEALS

DISCLOSURE 
INFORMATION 

ADVISORY
• NOT ATTACHED TO TDS, SPQ 

OR TO THE ESD – NEEDS TO BE 
GIVEN EVERY TIME.

• ¶¶2B & 2E: SELLER HAS BEEN 
GIVEN DISCLOSURES IN THE 
PAST FROM PREVIOUS OWNER 
& HAS INFORMATION FROM ON-
LINE SOURCES OR NEIGHBORS.

• ¶2C: KNOWN AND AVAILABLE 
DOCUMENTS ARE NEEDED TO 
REFRESH MEMORY BUT DOES
NOT STRESS THE NEED TO
PROVIDE THE DOCUMENTS TO
THE BUYER.
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AS SELLERS 
PRODUCE MORE 

DOCUMENTS

THE LIKELIHOOD THAT 
THERE WILL BE 

DISCREPANCIES IN THE 
INFORMATION WILL 

INCREASE

BUYER’S AGENTS SHOULD 
READ THE SELLERS 

DOCUMENTS AND POINT OUT 
ANY DISCREPANCIES TO THE 

BUYERS

SIZE DISCREPANCIES 
ARE STILL AN ISSUE

 ALL KNOWN SIZE 
NUMBERS SHOULD BE 
INCLUDED BY BOTH 
AGENTS

 SHOULD BE USED IN 
EVERY TRANSACTION

PARAGRAPH 11A(2)
DEFINITION OF FULLY COMPLETED TDS

SECTION I SUBSTITUTED DISCLOSURES
SELLER MUST CHECK A BOX:

SECTION II SELLER’S INFORMATION
ANSWER EVERYTHING; IF “YES” ADD EXPLANATION

SECTION III SELLER’S AGENT DISCLOSURE
ACTUALLY ATTACH THE AVID

BUYER’S AGENT MUST STILL 
DO THE AVID; COMPLETE 

THE INFORMATION IN 
SECTION IV BUT TIMING OF 

DELIVERY OF THIS 
DISCLOSURE HAS NO 
IMPACT ON BUYER’S 
RESCISSION RIGHT.

PREFERABLY IT SHOULD BE 
DONE AT THE OUTSET OF 

THE TRANSACTION.
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RPA PARAGRAPH 11A(3) IF NO TDS
SELLER MUST COMPLETE ESD

NOTE:

SELLERS NEED 
GUIDANCE IN 

RESPONDING TO 4K

AGENTS SHOULD:
1. PROVIDE THE DIA; 

AND
2. PROVIDE “SAMPLE” 

VERSIONS OF TDS & 
SPQ

3. NO MENTION OF 
PROVIDING 
DOCUMENTS TO 
BUYER IN ESD.

DETERMINING IF TRUSTEES ARE EXEMPT
SINCE JAN. 1, 2019,, THE TRUSTEE(S) MUST

FULLY COMPLETE & SIGN THE TDS BUT ONLY
IF ALL 3 OF THE FOLLOWING QUESTIONS ARE

ANSWERED “ YES”

1. IS IT A REVOCABLE TRUST? IF YES
AND

2. IS THE TRUSTEE A LIVE, NATURAL PERSON? IF YES
AND

3. HAS THE TRUSTEE ( HE OR SHE) EITHER OWNED

THE PROPERTY IN OWN NAME OR LIVED IN THE
PROPERTY WITHIN LAST YEAR? IF EITHER IS YES

TRUSTEE COMPLETES A TDS

HOWEVER,
IF ANY QUESTIONS ARE ANSWERED
“NO” THEN TRUSTEE(S) ARE EXEMPT:

1. IF “NO” (e.g., IT IS AN IRREVOCABLE
TRUST)

OR
2. IF “NO” (e.g., TRUSTEE IS A BANK)

OR
3. IF “NO” TO BOTH PARTS (e.g. DID NOT

OWN IT IN OWN NAME OR LIVE THERE)

TDS – USE ESD

IF SELLER IS 
EXEMPT – NO FIRE 

HARDENING 
DEFENSIBLE 
SPACE FORM

THERE IS NO NEED TO 
PROVIDE THE FHDS FORM IF 

IT DOES NOT APPLY. 
IT IS NOT A GOOD ADVISORY 
AND THE DISCLOSURES AND 

ADDENDUM ARE 
CONFUSING. IF IT DOES 

NOT APPLY DO NOT USE IT.

FAR BETTER INFORMATION 
IS IN THE WILDFIRE 

ADVISORY

VOLUNTEERING 
INFORMATION COULD 

CREATE LIABILITY!
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SUMMARY OF TOP 4 FACTORS 
THAT LEAD TO AGENT LIABILITY

R.D.R. MAKING 
ASSUMPTIONS

MAKING 
DECISIONS FOR 

CLIENTS

NOT 
DOCUMENTING 
GOOD ADVICE 

AND/OR PROPER 
ACTIONS


