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INVOKING THE TWENTY-FIFTH:
Succession, Vacancy, Disability, and Uncertainty

I - Amendment Force Twenty-Five

Terrorists have taken over the president’s plane. On board is the president of the United
States as well as the First Family. Back in Washington, D.C. is the vice president and the
Cabinet. The vice president takes charge of the Cabinet. Her authority is not really challenged
but the Secretary of Defense interprets the Constitution to read he is in charge with the president
in his current situation. That situation has the president disabled politically.

Trapped on the plane with terrorists, the president’s power is compromised. The life of
his family is in danger as are those of the other passengers. The president essentially has a gun to
his head. There is no direct line of communication between the president and those back in
Washington. The terrorists demand the president release a terrorist leader, responsible for the
death of thousands, from prison. The Defense Secretary believes the president is not thinking
straight and putting the safety of his family before national security. There is a constitutional
option which would allow the power of the president to transfer from the incapacitated president,
even if the president does not see himself as incapacitated, to the vice president as an acting
president. This transfer of power would prevent the release of the terrorist leader from the prison.

The vice president just needs to sign a document with the majority of the Cabinet and she

becomes acting president. With a stroke of a pen, power would transfer. Her pen approaches the
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paper and then she holds back. No signature. She’s still the vice president and the president is
still held hostage on the presidential plane, Air Force One.!

That fictional scenario showed a use for the fourth section of the Twenty-Fifth
Amendment. Spoiler alert! In the end, section 4 does not get used and the document to be signed
was dramatically torn up by the vice president. Hollywood used it for a plot point in a movie, but
even then, it was not used at all. Section 4 deals with presidential power when a president is
unable to transfer power and is the only one of the three sections to not be used. Citizens of the
United States would come to understand the amendment’s fourth section through popular fiction
like film, TV, and books. Without these entertaining options, high school U.S. History or
American Government courses might have covered it. If covered, section 4 is glossed over. This
section gets demanded invocation by the people in 2017 and the next four years, probably
something the framers of the amendment never thought of when crafting it. The four sections of
the 25" Amendment were written to correct and clarify presidential power in times of
presidential disability. Section 4’s design allowed for unseen scenarios which could potentially
arise from a malignant presidency.

Historical precedents drove for the need for all four sections. The death of a president and
succession, vacancy in the vice presidency, and disability and presidential power whether able or
unable to transfer that power. Historical moments necessitated the Twenty-Fifth Amendment.
While historical moments lead to the reasons for sections 1-3 and even 4, but there must be more
to it than life threatening medical conditions. Section 4 was designed in mind for more than just

mental inability.> The need to use sections one, two, and three have happened. The need to use

! Air Force One, directed by Wolfgang Petersen, (1997; Culver City, CA: Columbia Pictures), Blu-ray.
2 John D. Feerick, The Twenty-Fifth Amendment: Its Complete History and Applications 3™ ed. (New York:
Fordham University, 2014), 115.
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section 4 has only been considered but never invoked. Section 4 was what people were meaning
when they hashtagged the 25" Amendment on social media between 2017 and 2021.

Section 1 deals with the removal of the president and the vice president becomes the
president. Section 2 fills the vacant second spot. Section 3 allows the president to transfer power
to the vice president as an acting president and later reclaim that power. Section 4 allows the vice
president and a majority of the Cabinet or some other body so designated by the Congress to
transfer power from the president to the vice president, once again an acting president and the
president can later reclaim it unless there is disapproval from the vice president and the Cabinet.
Congress gets involved if they agree with the vice president, if they do not get involved the
president is president again. Very simplified. Both sections 3 and 4 allow the president to reclaim
their presidential powers, but it is simpler in the third section than in the fourth. Section 4 states:

Whenever the Vice President and a majority of either the principal officers of the
executive departments or of such other body as Congress may by law provide, transmit to
the President pro tempore of the Senate and the Speaker of the House of Representatives
their written declaration that the President is unable to discharge the powers and duties of
his office, the Vice President shall immediately assume the powers and duties of the
office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the
Senate and the Speaker of the House of Representatives his written declaration that no
inability exists, he shall resume the powers and duties of his office unless the Vice
President and a majority of either the principal officers of the executive department or of
such other body as Congress may by law provide, transmit within four days to the
President pro tempore of the Senate and the Speaker of the House of Representatives
their written declaration that the President is unable to discharge the powers and duties of
his office. Thereupon Congress shall decide the issue, assembling withing forty-eight
hours for that purpose if not in session. If the Congress, within twenty-one days after
receipt of the latter written declaration, or, if Congress is not in session, withing twenty-
one days after Congress is required to assemble, determines by two-thirds vote of both
Houses that the President is unable to discharge the powers and duties of his office, the
Vice President shall continue to discharge the same as Acting President; otherwise the
President shall resume the powers and duties of his office.?

3 U.S. Constitution, amend. 25, sec. 4.
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Those words were added to the Constitution in 1967. Section 4 was the last of the four and is in a
way the last option when dealing with a president unable to transfer power because they do not
understand that they are part of the problem or for some other reasons.

Since 1967’s ratification of the amendment, outside of Hollywood, there have been three
occasions when section 4 has been brought up. One for the moments immediately following an
assassination attempt and later for a brief moment when that same president’s mental faculties
come into question. The other occasion spanned another president’s entire term.

In 1994, Ronald Reagan shared with the country through a letter that he had Alzheimer’s
disease.* The former president left office in January of 1989. In 1980, he became the oldest
president elected at 69 taking away the titled held by William Henry Harrison at age 67 in 1840.
An assassination attempt put Reagan in surgery. Use of section 3 or 4 was brought up, even so
far as having letters drafted up for each possible scenario. Questions of age were raised
throughout both of Reagan’s campaigns for the White House. Even leading to a joke at the
second presidential debate, by then 73, in 1984 against former Vice President Walter Mondale,
then age 56. “I will not make age an issue of this campaign. I am not going to exploit, for
political purposes, my opponent’s youth and inexperience.” By the second term midpoint,
Reagan’s mental capacities were of concern to those in the West Wing. The thought of invoking
section 4 was raised but never followed through on even though section 3 had been invoked in
1985.° That concern came from within the White House, whereas it would come from without

for the next chief executive, oldest then elected at 70 in 2016, to face calls for section 4.

4 Ronald Reagan to the American People, November 5, 1994, in Ronald Reagan Presidential Library &
Museum, https://www.reaganlibrary.gov/reagans/ronald-reagan/reagans-letter-announcing-his-alzheimers-diagnosis.

S H.W. Brands, Reagan: The Life (New York: Doubleday, 2015), 456.

6 Feerick, The Twenty-Fifth Amendment, 199.
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Sections 1-3 have been invoked. Sections 3 and 4 were twice in the air of Reagan’s White
House but the American people were still mostly ignorant of the amendment and its sections.
Film and television started using the amendment. Most Americans would learn about the
amendment and its section through fictional means than by learning recent history on the
presidency. That crash course in presidential power would help Americans understand there is an
option other than impeachment when there is a problematic president in power. Warning as early
as the nomination in the summer of 2016, Americans needed to learn up on the twenty-fifth
Amendment, specifically section 4.” The election of Donald Trump brought calls from the people
through social media to invoke section 4, even if most did not understand its function but seeing
it only as an option to remove a president from power aside from impeachment.

Impeachment to the average American would probably mean to remove a president.
There have been three presidents impeached and one of them was twice impeached. However,
none of those presidents, Andrew Johnson, William Jefferson Clinton, and Donald Trump, the
twice impeached one, were removed from office. Impeachment involves the House of
Representatives drafting articles of impeachment which then need to be approved by the House
Judiciary Committee and then if a simple majority of the full House votes to impeach the
president, then that president is considered impeached. Not removed, the impeachment is just
bringing up the question of removing the president from office. It is an official question that can
only be answered by the Senate in a trial.

In the U.S. Senate, the Chief Justice of the United States presides over the impeachment

trial with the Senators quietly sitting as jurors trying to determine if they will vote for acquittal or

7" Ben Brenkert, “Better Brush Up on the 25" Amendment If Trump Wins,” The Hill, August 3, 2016,
https://thehill.com/blogs/pundits-blog/presidential-campaign/290204-better-brush-up-on-the-25th-amendment-if-
trump-wins.
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conviction. Presidents Johnson 17, Clinton, and Trump survived their trials. If two-thirds of the
Senate votes for conviction on just one article of impeachment, the president is to be removed
from office. Since 1967, the removal of the president triggers the 25" Amendment.

Conviction would bring removal. Conviction coming from Article 1, section 3% and
removal from Article 2, section 1.° The original Constitution stated that. Amendments were
added on over time to amend any problems or add new ideas. Problems for the presidency
included how electors cast their vote. New ideas for the presidency would be formalizing the role
of an acting president when the president was unable to perform their role. Nine amendments
directly or indirectly relate to the presidency. Indirectly would be the right to vote found in the
15" Amendment (1870) for men, 19" (1920) for women, and 26™ (1971) for 18 years old and
older. The 23" Amendment (1961) gave citizens of the District of Columbia 3 electoral votes
allowing voters in the nation’s capital to cast a vote for a slate of electors during a presidential
election. The 24™ Amendment (1964) made paying a poll tax or any other kind of tax to vote
illegal. Non-electoral related amendments started with the ratification in 1804 of the 12
Amendment which established that members of the Electoral College cast a vote for a president
and one vote for a vice president, replacing the prior concept of first place becomes president and
the runner-up became vice president. See: John Adams and Thomas Jefferson in 1796.

The 20" Amendment established when a presidential and vice-presidential term began as
well as succession in the time following a general election and before the inauguration. The
amendment was ratified in 1933, taking effect after that year. See: Herbert Hoover’s Great
Depression America at the end of 1932 having to wait oh so long for those happy days again

until the start of Franklin Roosevelt’s Great Depression America on March 4, 1933. Then in

8U.S. Constitution, art. 1, sec. 3.
° U.S. Constitution, art. 2, sec. 1.
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1951, the 22" Amendment was ratified. That amendment defined a presidential term, limiting a
president to George Washington’s precedent of a two-term limit. See: Franklin D. Roosevelt’s
elections of 1932, 1936, 1940, and 1944. All of these amendments are not the answer to a
conviction of a president in an impeachment trial. See the next paragraph.

Section 1 of the 25" Amendment kicks in upon the conviction of a president in an
impeachment trial. The president is removed, so the vice president becomes the president. This
was not the part of the amendment people were hashtagging about between 2017 and 2021.
People, using their understanding of an alternative method outside of impeachment, used
hashtags like #25thAmendmentNow or #InvokeThe25th to convey to their elected leaders to use
the other constitutional remedy for removing an incapable president. Thanks to films like 4ir
Force One and television series like 24, the citizens of the United States knew there was an
alternative regardless of their full understanding of the amendment and its uncertainty crisis
section.'? Section 4 adds drama. Between 1999 and 2019, seven different television series used
the 25" Amendment somehow in their storytelling.!' The 25" Amendment was ratified in 1967
and sections 1-3 have been invoked and only three times has section 4 been raised. The need to
invoke a transfer of power to an acting president is rare in presidential history, both pre- and
post- 25" Amendment. Section 4 was designed for broad interpretation but requires a vice
president who does not feel like an usurper when invoking it but instead feels like a patriot.

II — Sectional History

10 Feerick, The Twenty-Fifth Amendment, 258-260.
" Brian C. Kalt, Unable: The Law, Politics, and Limits of Section 4 of the Twenty-Fifth Amendment (New
York, NY: Oxford University Press, 2019), 75-103.
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To better understand the 25" Amendment, the original text of the Constitution should be
examined as to why it needed amending. Article 2, section 1 of the governing document
originally stated:

In Case of the Removal of the President from Office, or of his Death, Resignation, or

Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on

the Vice President, and the Congress may by Law provide for the Case of Removal,

Death, Resignation or Inability, both of the President and Vice President, declaring what

Officer shall then act as President, and such Officer shall act accordingly, until the

Disability be removed, or a President shall be elected.!?

There was no clarity with the meaning of “the Same shall devolve on the Vice President.”
Section 1 of the amendment would clarify the succession of power to the vice president. Making
sure there is always a vice president for succession would justify section 2 of the amendment.
“The Congress may by Law provide for the Case of Removal, Death, Resignation or Inability,
both of the President and Vice President, declaring what Officer shall then act as President, and
such Officer shall act accordingly” until the disability is removed or a new president elected.
This would be processed by sections 3 or 4. Presidential history would have to happen to provide
a justification for amending the Constitution and clarifying presidential succession and disability.
The amendment was ratified in 1967, so that meant between 1789 and 1965'3, when Congress
passed the language that would be the 25" Amendment, moments occurred that required concern
for what would be sections 1 through 4 of the amendment.

Article 2 of the Constitution details the role of the president. The presidency began when
the Electoral College unanimously elected George Washington the first president of the United

States under the Constitution. Or it began on April 30, 1789, when Washington took the oath of

office in New York City. The presidency within the next fifty years went on with presidents

12U.S. Constitution, art. 2, sec. 1.
13 Feerick, The Twenty-Fifth Amendment, 104.
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giving up power after two terms'4, leaving office when one lost'>, peaceful transfer from one
political party to another'®, and two elections decided by the House of Representatives.!” Then
52 years into the presidency, a president died'® bringing up the meaning of the words “In Case of
the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge
the Powers and Duties of the said Office, the Same shall devolve on the Vice President.”!?

Vice President John Tyler would be the one interpreting “the Same shall devolve on”
wording as he took over from the then oldest president elected and first to die in office, William
Henry Harrison. Tyler believed he was president upon Harrison’s death, but he took the oath of
office on April 6.2° The first paper submitted for Tyler’s signature above the words “Acting
President” upset Tyler. Striking the word “acting” and he signed as John Tyler, President.?! Just
as Washington established a two-term limit precedent and eventually an amendment, see the 22"

Amendment and Franklin D. Roosevelt. John Tyler’s assumption of power established what

would eventually become the first section of the 25" Amendment, the Tyler precedent.??

14 Washington in 1796, Jefferson in 1808, Madison in 1816, Monroe in 1824, Jackson in 1836

15 Adams 2 in 1800, Adams 6 in 1828

16 Federalists to Republicans in 1800, National Republican to Democratic in 1828, Democratic to Whig in
1840

171800 and 1824

18 William Henry Harrison had lost the presidency in 1836 thanks to his splintered Whig Party. Harrison
would run in 1840 modeling Andrew Jackson’s run for the presidency, when he ran on his military background. In
the first presidential campaign with a slogan, it was “Tippecanoe and Tyler, Too” in 1840. Tippecanoe because of
Harrison’s success at the Battle of Tippecanoe and Tyler was his running-mate’s last name. Harrison was considered
the oldest elected at 67. To prove he was fit for the job, he took off his overcoat and gave the longest inaugural
address at noon on March 4, 1841. That cold day leads to Harrison’s death on April 4, 1841.

19U.S. Constitution, art. 2, sec. 1.

20 Feerick, The Twenty-Fifth Amendment, 5.

21 Sylvia Engdahl, ed. Amendment XXV Presidential Disability and Succession, (Detroit:

Greenhaven Press, 2010), 49.

22 Until 1967, what would be section 1 was followed in 1850 when Millard Fillmore took over after the
death of Zachary Taylor, Whig general number 2 and war hero from Mexico. The assassination of Abraham Lincoln
thrust Andrew Johnson into the Civil War ending reconstruction mindset presidency in 1865. Two more
assassinations follow, putting novice Chester Arthur into James Garfield’s term in 1881 and in 1901 six months into
the second term William McKinley died 8 days after taking a bullet from an assassin elevating the newly elected
vice president Theodore Roosevelt, youngest person sworn-in to the presidency at 42, to finish out the term. Warren
G. Harding dying in 1923 put Calvin Coolidge quietly into the presidency. In 1945, Franklin D. Roosevelt’s death
put Harry S. Truman behind the Oval Office desk giving hell.
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The last use of the Tyler precedent was an assassination in Dallas, Texas at the height of
the Cold War, a year after the Cuban Missile Crisis. The threat of nuclear annihilation raised
concerns of presidential succession and power. The assassination of John F. Kennedy on
November 22, 1963 made Lyndon Johnson the president of the United States. In the mutually
assured destruction world of the Cold War, presidential succession became ever more important.
By 1964, the Tyler precedent was becoming the first section of what would become the 25®
Amendment. The ascension which Tyler established in 1841 became the norm to Americans.
While people in Tyler’s time debated the title, Tyler’s interpretation of the Constitution became
constitutional in 1967. “[T]he Same shall devolve on the Vice President” shall confuse no more.

Section 1 of the 25" Amendment states: “In case of the removal of the President from
office or of his death or resignation, the Vice President shall become President.”?? No president
has been removed, but eight died in office and one resigned. Eight vice presidents became
president because of the death of a president. One V.P. became president because of a
resignation. The second time the 25" was invoked since 1967 was also the first official use of the
amendment’s section 1. Nixon resigned the presidency on August 9, 1974. Vice President Gerald
Ford became the 38™ president. Now that Ford was no longer vice president, there was a
vacancy. Section 1 has not been used since 1974. There have been assassination attempts, calls
for resignation, impeachments, and simply chance of life, which are all things needed to invoke
section 1.

If section 1 is invoked, section 2 will automatically be needed. No one in the presidential
line of succession moves up a slot. The speaker of the House does not become the vice president

if there is a vacancy. The speaker remains in the line of succession second slot, but next in line

23 U.S. Constitution, amend. 25, sec. 1.
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until a vice president is appointed. To ensure continuity of government, laws of succession
would be established because there would be a total of thirty-seven years where there would be
no vice president even though there could have been deathes of presidents, and there were
attempted assassinations, and an impeachment trial in a near but no conviction outcome in the
178 years without the 25" Amendment. * The presidential succession acts began in 1792,
revised in 1886, and again in 1947 to what it is today in 2021. Regardless, it just makes that
individual an “acting president.” For sections 1, 3, and 4, a vice president is needed. The second
section of the amendment deals with vacancy in the vice presidency.

No more would there be a vacancy in the vice presidency.? In 1973, Spiro Agnew
became the second vice president to resign. That resignation became the first event to invoke the
25" Amendment. The vacancy created by the resignation allowed the president to appoint a
replacement per section two of the amendment. Gerald Ford became the first person appointed to
the vice presidency. When Richard Nixon became the first president to resign the presidency in
1974, Ford became president per section 1 and then had to appoint a vice president®® per section
2 which states “Whenever there is a vacancy in the office of the Vice President, the President
shall nominate a Vice President who shall take office upon confirmation by a majority vote of
both Houses of Congress.”?” The president and vice president from 1974 to 1977 were appointed
to their position after the ticket which had won in a landslide in 1972 resigned before the end of
the term they were elected to. Section 2 is needed to invoke sections 1, 3, or 4. The president has

the ability to invoke section 2 when there’s a vacancy in the vice presidency.

24 Kalt, Unable, 20.

25 The first death of a vice president occurred in 1812 and the most recent death of an incumbent vice
president was in 1912. Five other vice presidents died in office between those years. One vice president resigned to
become a U.S. senator. Eight vice presidents got a better job as presidents of the United States.

26 Nelson Rockefeller

27 U.S. Constitution, amend. 25, sec. 2.



Garcia 12

Inability of the president is mentioned in the original text of the Constitution. The ability
to successfully transfer power from president to vice president and back was not so clear in the
original document. The goal of sections 3 and 4 are to clarify that transfer. Sections 3 and 4 are
similar but different. With the third section, it is a president requesting the temporary transfer of
power to the vice president as an acting president while the fourth section is a vice president and
a majority of the Cabinet or some other congressionally designated body that believe the
president is unfit for the office and transfer power, but the president can challenge it.

The first time the question of presidential incapacitation occurred was during James
Madison’s presidency in 1813, the start of his second term and the War of 1812 not going so
great.”® Madison was in convalescence and his situation according to Dolley Madison was
“precarious.”?” The main concern there, politically, was who would be next in line if something
were to happen to both the ill Madison and the elderly Vice President Elbridge Gerry.** Madison
survived and Gerry did not, so concern for an acting-president per the Presidential Succession
Act of 1792 stopped being an urgent need of clarification. On April 14, 1865, the night Lincoln
was shot, had he survived how would have a transfer of power taken place. Lincoln died the next
morning and Vice President Johnson followed precedent and took the oath of office to become
the next president. Sixteen years later when the next presidential assassination occurred, James
Garfield lingered for days in the summer of 1881 and raised concern of presidential inability.

For 80 days, President Garfield’s doctors believed isolation would help him recover from

the attack on his life, from the wound and the care. The president was unable to discharge his

28 Madison’s first term vice president was the first V.P. to die in office in the first half of an election year.
He was replaced with someone who would become the second.

2 Henry Barrett Learned, “Gerry and the Presidential Succession in 1813,” The American Historical
Review 22, no. 1 (1916): 96, https://www.jstor.org/stable/1836200.

30 The “Gerry” in gerrymandering.
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powers per Article 2, section 1 of the Constitution, but there was no process and Garfield was in
no shape to construct a process of transferring power to a vice president. Around sixty days after
the attack, James G. Blaine, the secretary of state, suggested Vice President Chester Arthur
become acting president, but only a few members of the Cabinet supported the idea. Arthur
rejected the idea for fear of looking like an usurper.?! This was a pre-25" Amendment, section 4-
like attempt at following Article 2, section 1’s wording on inability of a president. The fear of
usurpation would be a silent precedent followed by other vice presidents in similar situations.

In 1893, the nation suffered through an economic depression at the start of Grover
Cleveland’s second non-consecutive term. That summer, he secretly had surgery to remove a
tumor from his mouth. Cleveland hid everything from the media and his would-be successor,
Adlai Stevenson,*? and made every effort to keep him away. This secret surgery moment is why
there is now a section 3 of the 25" Amendment, but in the pre-25" Amendment U.S., there was
no process to establish a transfer of power. Cleveland did not seem interested in establishing a
transfer of power for such a surgery.*? Neither did the next president in a different situation.

Woodrow Wilson returned from the peace conference which ended the Great War in
Europe. He then traveled around the United States to rally support for the ratification of the
Treaty of Versailles. The president collapsed after delivering more than thirty speeches. Wilson
returned to the White House where Edith Wilson, the First Lady, kept the seriousness of the
president’s illness from him. A few days later a stroke hit Wilson, paralyzing his left side. Once

again, it was a secretary of state, Robert Lansing, proposing the idea of the vice president

31 John D. Feerick, “Presidential Inability: Filling in the Gaps,” Politics and the Life Sciences 33, no. 2
(2014): 13, https://www.jstor.org/stable/24893592.

32 Grandfather to the Democratic Party candidate for president in 1952 and 1956 with the same name.

33 Matthew Algeo, The President Is a Sick Man: Wherein the Supposedly Virtuous Grover Cleveland
Survives A Secret Surgery at Sea and Vilifies the Courageous Newspaperman Who Dared Expose the Truth
(Chicago: Chicago Review Press, 2011), 110-111.
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becoming an acting president.>* Discussion among the Cabinet about whether to make Thomas
Marshall, the vice president, an acting president, went on but without a clear process in place,
speculation reigned. Marshall feared looking as if he were “seizing the place” and later be
accused of usurpation by a recovered Wilson.?* These historical precedents will influence the
next president in terms of presidential inability.

Dwight D. Eisenhower, the grandfatherly sixty-two year old, elected twice in the 1950s
against Adlai Stevenson the second. Eisenhower suffered three major medical incidents in his
two terms as president. Eisenhower urged the clarification of presidential inability. When
Congress failed to act on the issue, Eisenhower and his vice president, Richard Nixon, worked
out an agreement in 1958 transferring power just as would be done if there were a 25%
Amendment, section 3.3¢ This agreement would be followed by Eisenhower’s successors until
the ratification of the 25" Amendment in 1967.

Eisenhower left the presidency on January 20, 1961, the end of the second term. While
Theodore Roosevelt was the youngest at forty-two years old to assume the presidency after the
assassination of William McKinley in 1901, John F. Kennedy was the youngest elected president
at the age of forty-three. Now that there was a young president in office, the drive for
clarification of presidential inability or incapacitation dropped. Dealing with the clarification in
the Congress were senators Estes Kefauver and Kenneth Keating. After Senator Kefauver’s
death in August of 1963, Senator Birch Bayh took over what would eventually become the

legislative process that would produce the 25" Amendment and its four sections.’’

3% Joel K. Goldstein, “Vice-Presidential Behavior in a Disability Crisis: The Case of Thomas R. Marshall,”
Politics and the Life Sciences 33, no. 2 (2014): 40, https://www.jstor.org/stable/24893593.

3% Goldstein, “Vice-Presidential Behavior in a Disability Crisis,” 43.

36 Engdahl, ed., Amendment XXV, 62.

37 Feerick, The Twenty-Fifth Amendment, 54-56.
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After the assassination of President John F. Kennedy in November of 1963, clarity in
presidential power and succession in the Cold War era needed to be a top priority for the
government of the United States. The year before in October, the United States came to the brink
of nuclear war with their geopolitical opponent the Soviet Union in what has become known as
the Cuban Missile Crisis. The Crisis pressed the need for clarification in the continuity of
government in a nuclear age. While Kennedy died almost instantaneously, the question of
presidential power would have come to concern if he lingered as Garfield had in 1881. Next
president, Lyndon Johnson, encouraged clarification in his 1965 State of the Union address.3®
Pre-25"" Amendment, there were no remedies in place for dealing with presidential inability even
though the original wording in Article 2, section 1 mentioned inability, it did not explain how to
deal with it. Remedies would be established in sections 3 and 4 of the 25" Amendment.

Since the ratification of the twenty-fifth in 1967, section 3 of the 25" Amendment has
been invoked three times. However, it had been considered at other times. It was considered
during Richard Nixon’s handling of the Watergate crisis.?® The reason for invocation in that
scenario was the president’s preoccupation with the Watergate scandal rather than on the duties
of the office. Section 3 was considered after the Reagan assassination attempt in 1981. The first
use of it came in 1985, Reagan, diagnosed with bowel cancer, had to have it removed
immediately. Reagan feared setting a precedent in using Section 3 for surgery he believed the
framers of the amendment did not intend when drafting the amendment.*° Just as section 4 has

unseen scenarios, so too does section 3. Vice President George H. W. Bush (later 41 president)

38 Lyndon Johnson, “Annual Message to the Congress on the State of the Union,” (speech, Washington,
D.C., January 4, 1965), The American Presidency Project, https://www.presidency.ucsb.edu/documents/annual-
message-the-congress-the-state-the-union-26.

39 Feerick, The Twenty-Fifth Amendment, 113.

40 Ronald Reagan to Thomas P. O’Neill, Jr., July 13, 1985, in The Reagan Library Education Blog,
https://reagan.blogs.archives.gov/2017/07/24/the-25th-amendment-section-3-and-july-13-1985/.
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became the first acting president until Reagan wrote another letter stating he was back in charge.
Reagan did not want it to happen but he set a precedent, because George W. Bush (43™
president) in 2002 and 2007 invoked section 3 because of a colonoscopy. When section 3 was
first considered in the Reagan presidency, after the assassination attempt, there was a fear of
looking weak in invoking the 25" Amendment. Bush 43 normalized it, but the stigma of looking
weak came back into fashion when considered next. Section 3 was most recently considered, but
not invoked, in October of 2020*!, after President Trump tested positive for COVID-19.4? That
was not the first or last time the 25" Amendment would be associated with Donald Trump.
Historical precedents like Garfield and Wilson have offered up situations where cabinets
acted in considering making the vice president an acting president while the president was
incapacitated in some way. Those are just some of the reasons why section 4 was written. John
Feerick, one of the authors of the 25" Amendment, wrote about scenarios where a president
would be unable to declare their own inability. Scenarios included a kidnapped president or a
captured president. In committee debates in 1965, Senator Bayh and Senator Robert Kennedy
discussed potential scenarios. Kennedy said, “Is it limited to mental inability to make or
communicate his decision regarding his capacity and mental inability to perform the powers and
duties prescribed by law?” Bayh replied, “I do not believe that we should limit it to mental
disability. It is conceivable that the President might fall into the hands of the enemy, for
example.” Kennedy responded, “It involves physical or mental inability to make or communicate

his decision regarding his capacity and physical or mental inability to exercise the powers and

41 Reuters Staff, “Explainer: How Mike Pence could temporarily assume control if Trump becomes
incapacitated,” Reuters, October 2, 2020, https://www.reuters.com/article/us-health-coronavirus-usa-trump-incapaci-
idUSKBN26N198.

42 Dartunorro Clark et al., “Trump experiencing ‘mild symptoms’ after testing positive for Covid-19,” NBC
News, October 1, 2020, https://www.nbcnews.com/politics/donald-trump/trump-first-lady-test-positive-covid-19-
n1241769.
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duties of his office.”® The intent of section 4 is broad and not limited to repeat scenarios
provided by Garfield or Wilson. The framers allowed for the unpredictable when drafting section
4.

The first real consideration of section 4 came after the assassination attempt on Ronald
Reagan’s life in March of 1981, just months into his presidency. White House Counsel drafted
documents ready to invoke either section 3 or section 4 of the 25" Amendment. However, talk
on invoking the amendment quickly faded. Talk of it was hushed as not to evoke weakness on
the geopolitical stage of Cold War politics.** Later in the presidency in 1987, new chief of staff,
Howard Baker, learned from the outgoing staff that the president was “inattentive,” “inept,” and
“lazy.” Section 4 was suggested by the outgoing staff to be considered. The chief of staff has no
role in the process, but as someone who works closely with the president, the chief of staff is one
of the best to gauge if the president is alert and engaged. Baker and his team observed the
president and determined Reagan to be in “superb” condition.*> That was determined on one
single observation. No more talk of section 4, until Trump’s presidency.

III — Section Forty-Five

Both times section 4 was considered during the Reagan administration, it was a matter
considered within the administration. It was not something the American people were demanding
to be invoked. Most Americans were probably unaware of section 4 in the 1980s even though the

amendment would be about twenty years old when suggested the second time in the Reagan

presidency by the outgoing staff to Howard Baker in 1987. Since the Reagan years, Hollywood

43 Feerick, The Twenty-Fifth Amendment, 116.
4 Kalt, Unable, 68-69.
4 Kalt, Unable, 72-74.
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and novelists have continued to speculate on potential scenarios where section 4 might be used,
just as Bayh, Kennedy, and Feerick did when debating, drafting, and crafting the amendment.

Brian Kalt, a law professor, broke down the use of section 4 into two categories when
used in fiction in his book Unable: The Law, Politics, and Limits of Section 4 of the Twenty-Fifth
Amendment. The first category of section 4 in popular entertainment is it is just a part of the
story, like in the motion picture Dave (1993) or season 4 of the television series 24 from 2005.
The second category is where section 4 becomes part of the plot of the story, like in the films Air
Force One (1997) and White House Down (2013) or from the television series Madam Secretary
in 2018. Characters struggle with invoking section 4 because the president might not be truly
“unable” to discharge their power like in Air Force One. Other scenarios put the demand for
immediate reaction to a president who might kill millions like in seasons 2 and 6 of 24, from
2002-03 and 2007. There was also a villainous use of the section as seen in the series Homeland
from 2018.46

Multiple viewings through reruns on basic cable and binge watching via streaming
platforms, Americans got an education on section 4 over the years. There was an alternative to
impeaching. Impeachment was confusing to Americans; it means to remove a president but those
who have been impeached have not been removed from office?! Section 4 offers an alternative to
punishing an unruly president, but like impeachment it is not so simple. Even at times the
screenwriters in Hollywood do not get the 25" Amendment correct. The West Wing, in its second
season opener from 2000, referenced the 25" Amendment but somehow ignored section 4 as if it
did not exist, on accident or for dramatic reasons it is unknown.*’ Regardless of its accuracy,

section 4 is an opportunity for drama in television or film.

46 Kalt, Unable, 75.
47 Kalt, Unable, 91.
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The fictional scenarios offered examples of what section 4 could do. These fictional
scenarios educated Americans on the 25" Amendment’s last section. Donald Trump’s
nomination prompted a refresher on the amendment, just in case. That refresher was needed not
because section 3 could have potentially been invoked during COVID-19, but Trump of course is
not the kind to willingly transfer power. The refresher was probably more so toward section 4.
However, section 4 requires the vice president and the majority of either the Cabinet or some
other body designated by the Congress to determine if the president is unfit to serve. Hollywood
showed the amendment as a tool to easily access in a time of presidential crisis. Americans
hashtagged and demanded the invocation of the 25" Amendment from the beginning of the
Trump presidency in 2017 right through until the end. However, the person doing the invoking
would have to be the vice president who is loyal to President Trump. The amendment is loyal to
the Trump presidency.

Trump fired James