Law Office Management & Technology

Trust Accounts and the New Rules
for Real Estate Closings

By Paul Sullivan

mong other things, Illinois

Supreme Court Rule 1.15
requires lawyers to set up a sepa-
rate account for client funds. This
rule is designed to eliminate the
commingling of an attorney’s
operating funds with money that
eventually will be distributed as
part of a legal settlement or other
transaction. There are three types
of trust accounts: one for short-
term or nominal funds, one for
longer-term funds, and a third for
real-estate transactions.

The rule states that nominal or
short-term funds must be deposited in
one or more pooled interest-bearing
trust fund accounts, while long-term
funds go into an account where interest
can be paid to the client. The longer-
term-funds accounts may also be
pooled, as long as the bank has the abil-
ity through subaccounting to calculate
and pay interest earned to the client.
The interest earned on the nominal or
short-term funds account should be
sent directly to the Lawyers Trust Fund
of lllinois.

Each lawyer decides whether a fund
is nominal/short-term or long-term.
The determination should be based on
the amount of interest that can be
earned, the cost of establishing the
account, and the capability of the finan-
cial institution to account for and pay
the interest to the client.

Strict interpretation

The Attorney Registration and Disci-
plinary Commission (ARDC) interprets
the rule strictly to read that an attorney
may not use client funds for any pur-
pose other than as directed by the client.
Because of this strict reading, an attor-
ney may only distribute client funds
after they have been deposited and
have cleared the trust account. Thus, an
attorney who writes a check before the

Now lawyers can
conduct real estate
closings and
distribute checks
before the buyer’s
check has cleared,
putting them on a
level field with title
companies and
lenders. But they
have to follow the
letter of recently
amended Rule 1.15.

funds clear is actually spending another
client’s money, and if the deposited
check bounced, the attorney would be
in violation of Rule 1.15.

Prior to October 1, 1998, this rule
actually prohibited lawyers from clos-
ing real estate transactions according to
standard industry practice in many
parts of the state. The standard practice
is that the closer receives a check from
the buyers, then gives out checks to the
recipient parties before the incoming
funds actually clear the bank. Because

of the rule, attorneys were effec-
tively prevented from closing real
estate deals as efficiently as com-
mercial title companies or lend-
ers, who faced no ARDC sanction
for their practices. (Note, howev-
er, that there is no public record
of an attorney having been sanc-
tioned for such conduct.)

The new rule

The rule was meant to keep
lawyers from misusing funds, not
from performing an essential ser-
vice. As a result, the ISBA’s Real
Estate Law Section and its Profes-
sional Conduct Committee proposed to
the Illinois Supreme Court that the rea-
sonable practice of distributing checks
prior to their clearing in a real estate
matter should be allowed.

On October 1, 1998 the Supreme
Court amended Rule 1.15 of the Rules
of Professional Conduct to add a sec-
tion allowing attorneys conducting real
estate closings to distribute checks
before the buyer’s check has cleared if
the following conditions are met.

1. The attorney must establish a sep-
arate real estate funds account main-
tained solely for real estate closing
funds and where receipts from real
estate transactions are deposited.

2. The financial institution must
agree in writing to honor all disburse-
ments drawn on the real estate account
up to a specified amount.

3. Only the following forms of
deposit are allowed: a certified check; a
check issued by the state of Illinois or
political subdivision; a check issued by
United States government; a cashiers
check, tellers check, or bank money
order; an official bank check drawn on
or issued by a financial institution
insured by FDIC or a comparable agen-
cy of the federal or state government; a
check drawn on the trust account of
any lawyer or real estate broker who is
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licensed under the laws of any state;
personal check(s) not exceeding $5,000
per closing if the lawyer has prudent
and reasonable grounds to believe the
check won’t bounce; a check drawn on
an account or issued by a lender
approved by HUD; a check from a title
insurance company licensed in the
state of Illinois; a check from an agent
of a title insurance company, provided
the company guarantees the funds of
the agent. If for any reason the funds
are not collected, the lawyer must reim-
burse the trust account.

Lawyers’ role preserved

This change will help preserve the
lawyer’s role in real estate transactions.
The ISBA argued that attorneys should
be encouraged to work as disbursing
agents to keep them present in real-
estate transactions because of the
increasing competition from lenders,
title insurers, and brokers who ulti-
mately offer less service to the buyers.
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Lawyers’ obligation to preserve and
protect their clients’ property is strict
and any violation embarrasses the pro-
fession as a whole. Because of this the
ARDC is uncompromising in uphold-
ing the integrity of Supreme Court
Rule 1.15. The change in the real estate
portion of the rule does not undermine
the rule as a whole but rather specifies
“that these longstanding reasonable
practices are not what the rule is
intended to prohibit.” &1
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