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Re: Mallard Pointe Replacement Housing and Relocation Requirements 

The purpose of this memorandum and supporting material is to further document that the 
Mallard Pointe Project (“Project”) will satisfy all “replacement housing” and “relocation 
assistance” requirements of the State Density Bonus Law (“SDBL”) (Gov. Code § 65915, et 

seq.) and the Housing Crisis Act of 2019 (“HCA”), as amended by SB 8 of 2021 (Gov. Code § 
66300, et seq.).  More specifically, this memorandum responds to the City of Belvedere’s 
(“City”) August 16, 2022 Compliance Review letter and September 6, 2022 request for 
documentation regarding the income levels of residents of 1 – 22 Mallard Road (“Current 
Development”). 

As pertinent here, the HCA and SDBL impose two sets of requirements:1 

 First, Gov. Code § 66300(d)(2)(A) and Gov. Code § 65915(c)(3) require residential
projects to “replace” any “protected units” with units occupied by the same or lower
income level as those tenants in occupancy.  We refer to these requirements as
“replacement housing” requirements.

 Second, Gov. Code § 66300(d)(2)(D) requires developers to agree to provide existing
occupants who are lower income households certain relocation benefits and a right of
first refusal for a comparable unit in the new project.  We refer to these as “relocation”
requirements.

Although we recognize there is some connection between the two categories, we believe it is 
helpful to consider each category separately.  Most importantly, the “replacement housing” 
requirements affect how many Below Market Rate (“BMR”) units must be included in the 
Project, irrespective of whether those units are ultimately occupied by the tenants of the Current 

1 The other provisions of Gov. Code § 66300(d) are not at issue and so we do not address them further in this 
memorandum.  The Project will provide a sufficient number of homes to satisfy Gov. Code § 66300(d)(1) and 
(d)(2)(B), and will also agree as a condition of approval to comply with the tenant notice and occupancy 
requirements in Gov. Code § 66300(d)(2)(C). 
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Development.   The “relocation” requirements, by contrast, establish which benefits are offered 
to specific tenant households who occupy the Current Development. 

We understand the City has a significant interest in ensuring compliance with these laws, the 
primary purpose of which is to ensure that appropriate relocation and new housing opportunities 
are provided when a development displaces lower-income households.  In that context, it must be 
noted that homes in the Current Development are market-rate rentals in a very desirable location 
and receive very high rents even by Marin County standards.  The average rent at the Current 
Development is $6,000, or $72,000 annually.  Under the Marin County income limits in effect at 
the time of the Project application, any “lower income” household paying such rent would be 
paying over 60% of its household “pre-tax” income in rent.  This fact alone strongly suggests 
that that is unlikely any significant number of lower-income households occupy the Current 
Development, and it is certainly sufficient evidence to rebut any presumption that lower-income 
households occupy the Current Development at a similar proportion as the City as a whole. 

Despite this, the applicant team has made a diligent proactive effort to seek as much information 
as the tenants of the Current Project are willing to share in order to ensure that applicable 
replacement and relocation requirements are satisfied.  As detailed in the Project’s application, 
OPC, an independent relocation consultant with substantial experience with California relocation 
law, has performed a thorough inquiry of all tenant households.  OPC’s review confirms that, at 
most, three households in the Current Development have incomes at or below moderate-income 
levels: one appears to be a “very low income” household and two appear to be “low income.” As 
such, providing two low-income BMR units and one very low-income BMR unit is sufficient to 
satisfy all replacement housing requirements.  The Project will exceed this requirement.  The 
Project will create more than 22 2-bedroom units and will also satisfy all relocation requirements 
by providing all required forms of relocation assistance to any tenants who qualify as lower-
income households. 

I. Replacement Housing

As we discussed, for the HCA and SDBL to be workable for cities and applicants, the time at 
which a project’s “replacement housing” requirements are established must be fixed at a single 
point in time, rather than constantly shifting as the application and development process 
progresses.  As we also discussed, the time period for fixing the replacement housing 
requirements is the time of the application.2  Accordingly, OPC confirmed the income status of 
each household in occupancy on the basis of the income information that was provided, and the 
income levels in effect, at the time the Project application was submitted. 

For purposes of ensuring a conservative analysis, we have proceeded on the assumption that all 
22 of the homes in the Current Development qualify as “protected units.”3 On that assumption, 

2 The replacement housing provisions refer numerous times to the date of the application and the five-year period 
preceding.  See Gov. Code § 65915(c)(3)(A), (c)(3)(B)(i), (c)(3)(B)(ii), (c)(3)(C), (c)(3)(E). 
3 None of the units in the Current Development are subject to any law or covenant restricting rents to lower income 
tenants.  However, like most rental units in the state, the units are arguably “protected” since they are subject to the 
statewide rent cap enacted in 2019.  See Gov. Code § 66300(d)(2)(F)(vi). 
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the Project must provide, for each occupied unit, a new unit that will be “occupied by . . . persons 
and families in the same or lower income category as those households in occupancy.”4  For 
units that are vacant at the time of the application, those units are “replaced” as long as a 
replacement unit in the new project is affordable to “and occupied, by persons and families in the 
same or lower income category as the last household in occupancy.”5   

Three units were vacant at the time of the application.  To establish the income category of the 
last household in occupancy before the time of the application, OPC consulted the lease 
applications, pay stubs and brokerage account information that the last household to occupy the 
unit provided at the time that household applied to rent the unit.  These documents demonstrate 
that the last households to occupy each of the three vacant units had incomes above the 
moderate-income level.  As a result, there is no requirement to “replace” these three units with 
BMR units. 6 

For the remaining nineteen units, OPC asked the tenants to certify whether their income level 
was or was not below the “moderate income” level, using the form the applicant team provided 
for City staff’s review and comment in December 2021.  (A copy of the self-certification form is 
attached to this memorandum.)  That form described the Project’s requirement to comply with 
the HCA, the relocation benefits for which tenants would be eligible, and the Marin County 
income levels in effect at the time.  The applicant offered a $1,000 rent reduction to all tenants 
who completed the certification and provided the income information necessary to substantiate 
their income status. 

12 households self-certified in response that their income was above the moderate-income level.  
As a result, there is no requirement to replace any of these 12 units with BMR units. 

The remaining seven households responded to indicate that they may qualify as below moderate-
income households.  Following standard practice for programs of this type, OPC requested 
information from each such household to document the households’ incomes, and reviewed the 
income information that was provided.   

Two of the seven households submitted information demonstrating their incomes were above 
moderate-income.  One household signed the certification confirming the household income 
level was above the moderate-income level.  Another household provided a tax return showing 
the household income to be above the applicable moderate-income level.  As a result, there is no 
requirement to replace either of these two units with BMR units. 

Three tenants provided tax returns as well as SSI, pension, VA and trust account statements 
which indicated they qualified as “lower-income” households: two “low-income” and one “very 
low” income. 

4 Gov. Code § 66300(d)(2)(F)(vii)(I); Gov. Code § 65915(c)(3)(B)(i). 
5 Gov. Code § 66300(c)(3)(B)(i).  
6 To the extent relevant, these three units have subsequently been rented, and those households are also all above-
moderate-income households.  
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Two households refused, after extensive and repeated requests, to provide the complete income 
information OPC requested to document their income level.  One household provided no 
information other than the self-certification form, and on that self-certification form the tenant 
acknowledged ownership of very substantial assets.  A second household provided some but not 
all income information requested, and the income that household reported was less than the 
annual amount the tenant paid in rent.  The tenant refused to provide further documentation.  
OPC’s experience is that under these circumstances, given the incentive that a lower-income 
household has to document their lower-income status to qualify for relocation assistance 
benefits, and the additional incentive provided to qualify for the rent reduction the applicant 
offered, these households’ decision not to provide OPC with sufficient documentation supporting 
their income status strongly supports the conclusion that they are not lower-income households. 

However, even if this were not so, the replacement housing requirements provide a rebuttable 
presumption that applies to the extent the income level of any household is not known.  The law 
presumes that lower income renter households occupy existing units “in the same proportion of 
lower income renter households to all renter households within the jurisdiction, as determined by 
the most recently available data from the United States Department of Housing and Urban 
Development’s Comprehensive Housing Affordability Strategy database,”7 which in the case of 
Belvedere is 42%.  As set forth above, the available evidence fully rebuts the presumption that 
households at the Current Development are lower income at the same proportion as all renter 
households in the jurisdiction.  But even if the statutory presumption were applied to the two 
households that declined to provide complete income information, assuming that 42% of the two 
units are occupied by lower income households would only yield a requirement that, at most, one 
additional lower-income unit would need to be provided.  Therefore, the four BMR units being 
provided in the Project will still satisfy the replacement housing requirements regardless. 

The City’s August 16, 2022 Compliance Review requests “[a] copy of each of the income 
certifications provided by all tenants providing certifications” and “identification of which units 
are occupied by lower income tenants.” Additionally, on our September 6, 2022 call, the City 
requested to be provided the underlying documentation provided to OPC for the purposes of 
verifying tenant’s income levels. It is important to emphasize that residents have not consented 
to the provision of their private income information and personally identifying information to the 
City.  We are not aware of anything in the law that requires a project applicant to disclose the 
personal financial information of each tenant to the City, and neither are we are aware of any 
project subject to the SDBL or HCA doing so.  Despite this, we are willing to make appropriate 
arrangements to ensure City officials are aware of the basis of OPC’s determinations.  We 
appreciate the City’s willingness to do this in a manner that respects the privacy interests of the 
residents.  

II. Relocation Plan

7 Gov. Code § 66300(c)(3)(B)(i). 
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City staff previously requested modifications to OPC’s draft relocation plan for the project.  OPC 
is happy to make some of these changes now, but some of the changes appear to require specific 
offers of benefits be provided to specific tenant households.  If it is the City’s direction that an 
entitlement to relocation benefits is also fixed at the time of the Project application, OPC can 
begin making that outreach now.  However, the applicant team has been acting on the 
assumption the City will require relocation benefits be provided to any lower-income households 
who are in occupancy at the time the project is approved, and on the basis of that tenant 
household’s relocation needs and available housing opportunities at the time the tenant is 
required to relocate.  As a result, it is not possible at this time for the relocation plan to go into 
further detail about the specific benefits that will be provided. 

III. Conclusion 

The applicant team has provided all information necessary for a complete application, and 
respectfully submits that it has also gone above and beyond standard practice to demonstrate why 
the Project will meet or exceed all applicable replacement housing and relocation requirements.    

 
 




















