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REQUEST FOR PROPOSALS  
for  

INSPECTION SERVICES 
 

HSIP CYCLE 9 – PALM DRIVE 
PEDESTRIAN IMPROVEMENTS PROJECT 

(Dillon Road to Pierson Boulevard) 
 

Federal Project Number: HSIPL-5384(023) 
City Project Number: 3019 

 
The City of Desert Hot Springs requests proposals from qualified professional engineering 
consultants to provide inspection services for the HSIP 9-1 Palm Drive Pedestrian 
Improvement Project.  To be considered for this contract, your firm must meet the 
qualifications and satisfy the requirements as stated in this Request for Proposal (RFP).  

PROJECT DESCRIPTION 
The HSIP 9-1 Palm Drive Pedestrian Improvements Project includes, but is not limited to, 
replacing existing pedestrian signal heads with countdown style pedestrian signal heads, 
replacing existing pedestrian push buttons with accessible pedestrian signals (APS),  
adding detective warning surfaces on existing ADA ramps, detector loops, DLC’s, and 
replacing existing marked crosswalks with continental style crosswalks, and limit lines in 
accordance with the Plans, Standard Drawings, Specifications, and other provisions. 

The following  signalized intersections will be upgraded as part of this project: 
1. Palm Drive at Dillon Road 
2. Palm Drive at Camino Campanero 
3. Palm Drive at Two Buch Palms Trail 
4. Palm Drive at Ironwood Drive 
5. Palm Drive at Hacienda Avenue 
6. Palm Drive at Pierson Boulevard 

SCOPE OF SERVICES 
Working on state and federally funded projects requires in depth knowledge of the 
Caltrans Local Assistance Procedures Manual (LAPM), the Caltrans Construction Manual, 
and other Federal Highway Administration (FHWA) requirements. Interested firms shall 
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address in their qualifications statements, their ability to provide the following services, if 
selected by the City, that meet the Caltrans and FHWA requirements. 

The required scope below is outlined, for general use purposes, in defining the minimum 
expectations. Each proposer shall prepare a detailed scope of services for the Inspection 
of the HSIP 9-1 Palm Drive Pedestrian Improvements Project. 

INSPECTION: 
1. Review contract documents, plans and permits. 
2. Attend field walks and kickoff meetings. 
3. Attend the pre-construction meeting. 
4. Monitor and enforce construction noticing requirements, including but not limited 

to PM10 and SWPPP requirements. 
5. Maintain field diary (bound workbooks) during construction, including a cumulative 

record of quantities constructed, daily and weekly reports, working day reports, 
change order documentation, photographs and other documentation. Maintain 
a separate field diary for change order work. 

6. Monitor the contractor’s fugitive dust control plan (PM10) and ensure the 
contractor using approved haul routes and they are kept clean.  

7. Ensure compliance with the construction contract by continuously monitoring, 
evaluating, approving or rejecting the Contractor's work in accordance with the 
approved construction contract documents. 

8. Determine that the Contractor's work is being performed in accordance with the 
requirements of the contract documents. Endeavor to guard City against defects 
and deficiencies in the work. As appropriate, require special inspection or testing, 
or make recommendations to City regarding special inspection or testing of work 
not in accordance with the provisions of the contract documents whether or not 
such work is fabricated, installed or completed. 

9. Track and Monitor construction costs. 
10. Collecting Delivery receipts, weight tickets and Certificates of Compliance if 

applicable. Verify that specifications on receipts and weight tickets are in 
conformance with the project specifications. 

11. Provide and maintain a digital photographic history of the progress of the project 
including pre-construction photos of the existing conditions at the project site. 
Photos will also be taken of the following: 
• Showing existing conditions prior to construction. 
• Disputed work items. 
• Work that has to be duplicated, replaced or removed. 
• Completed work. 
• Extra Work. 

12. Record the progress of the project on form LAPM Exhibit 16-C. Maintain a daily log 
containing a record of weather, Contractor and sub-contractor’s work on site, 
Contractor and sub-contractor’s Equipment with hours on site and idle time, 
number and names of workers with hours on site, work accomplished, problems 
encountered, and other relevant data. Provide copies of daily logs to City as 
requested. Include information on Contractor and the entire project, showing 
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percentages of completion. Daily Reports should be detailed enough to develop 
Time and Material payments for the contractor's work in case of future disputes. 

13. During the course of construction, maintain one set of plans with markings and 
dimensions in red ink to denote field changes or other corrections. 

14. Ensure ADA compliance. 
15. Review construction staking, as appropriate. 
16. Secure and maintain copies of all permits needed to construct the project and 

enforce special requirements of each. Coordinate with Contractor to execute 
necessary permits. 

 
SCHEDULE 
 DEADLINES: 
Release of RFP March 2, 2023 
Submittal of Questions March 13, 2023, by 2:00 PM 
Response to Questions March 14, 2023 
Proposal Due Date March 21, 2023, by 2:00 PM 
Proposal Review/Evaluation Week of March 27, 2023 
Interview Finalists (if needed) Week of March 27, 2023 
Negotiation of Contract (if needed) Week of March 27, 2023 
Award of Contract Beginning of April 2023 

 
SUBMITTAL FORMAT 
All respondents must submit qualifications according to the specification set forth below. 
Submittals must be relevant to the specific work required and should not exceed 20 pages 
of information, single sided, 8.5” x 11” sized paper, with a minimum 11-point font. The page 
limit does not include the appendices for full resumes and DBE Commitments. 
 
SUBMITTAL PROCEDURES 
Submittals shall comply with all conditions, requirements, and specifications contained 
herein, with any departure constituting sufficient cause for rejection of the proposal at the 
City’s sole discretion. The submittal shall contain the name of this RFO and respondents 
shall provide one (1) hard copies with one (1) electronic copy of the Work Proposal and 
one (1) hard copy of the Cost Proposal (in a separate, sealed envelope). 

Faxed or emailed submittals will not be accepted. All proposal submittals shall be mailed 
or delivered and received by the City no later than February 28, 2023 at 2:00 pm, 
addressed as follows: 

Attn: Jilleen Ferrris, City Engineer 
City of Desert Hot Springs 
11999 Palm Drive 
Desert Hot Springs, CA 92240 

 
AGREEMENT FOR PROFESSIONAL SERVICES 
The City of Desert Hot Springs Agreement for Professional Services (Attachment 4) is 
included for review and comment. The firms’s submission of a proposal indicated 
affirmative compliance of such terms, unless the proposal indicates that compliance is 
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not possible. Proposed revisions should be addressed in the cover letter. The City reserves 
the right to make any revisions to the proposed professional service agreement. 

SELECTION PROCESS 
After the receiving deadline, each proposal will be reviewed in a timely manner by the 
selection committee. The committee will rank the consultants for contract negotiations 
based upon the materials submitted within the Work Proposal. A copy of the Evaluation 
Criteria is provided in Attachment 1.  Notwithstanding, the City will be the sole and 
exclusive judge of quality and compliance with proposal specifications in any of the 
matters pertaining to this RFP. The City reserves the right to award the contract(s) in any 
manner it deems to be in the best interest of the City and make the selection based on its 
sole discretion, including negotiating with one or more of the proposers for the same 
service. 

The City of Desert Hot Springs will open contract negotiations with the top-ranked firm. The 
successful firm will be expected to enter into the Agreement for Professional Services with 
the City of Desert Hot Springs. Due to state and federal regulations, the successful firm may 
be selected by Caltrans for an audit or review through a risk-based approach. 
Accordingly, interested proposers must be familiar with Caltrans audit procedures 
including contract audits, incurred cost audits, financial management system reviews, ICR 
audits, and risk assessments. 

Should negotiations with the top-ranked firm dissolve; the City of Desert Hot Springs will 
open the cost proposal and begin contract negotiations with the second ranked firm, and 
so forth until an agreement is reached. 

The City of Desert Hot Springs reserves the right to contract with multiple firms or reject all 
proposals at its sole discretion. Consultants are encouraged to keep their proposals brief 
and relevant to the specific work requirements. 

DBE AND OTHER FEDERAL INFORMATION 
This project is subject to Title 49 Code of Federal Regulations Part 26 (49 CFR 26) entitled 
“Participation by Disadvantaged Business Enterprises in Department of Transportation 
Financial Assistance Programs”. 

The City of Desert Hot Springs will be implementing a Disadvantaged Business Enterprise 
(DBE) goal which is 0% for this contract. Interested firms shall ensure that certified DBE firms 
have the opportunity to participate in the performance of the contract and must take all 
necessary and reasonable steps to facilitate participation by DBE firms for such assurance. 

Proposers are required to review the requirements in Exhibit 10-I “Notice to Proposers DBE 
Information” and submit the LAPM Form 10-O1 “Consultant Proposal DBE Commitment” 
with the work proposal. If the DBE Goal is not met, proposers shall demonstrate a good 
faith effort to meet the goal and submit the LAPM Form 15-H “DBE Information – Good 
Faith Efforts” as part of their work proposal. All before mentioned forms, 10-I, 10-O1, and 
the 15-H are included as Attachment 3 and will not count toward the page count. 

DISPUTES/PROTESTS 
The City encourages proposers to resolve issues regarding the requirements or the 
procurement process through written correspondence and discussions during the period 
in which clarifying addenda may be issued. The City wishes to foster cooperative 
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relationships and to reach a fair agreement in a timely manner. Formal proposals for major 
professional and technical services shall be governed by the City’s Purchasing Policy. 

Protest procedures and dispute resolution process per 2 CFR Part 200.318(k), 2 CFR 
172.5(c)(18). 

 

The project is a federally funding Highway Safety Improvement Program (HSIP) grant 
project, therefore federal reporting procedure will be required.  Sealed bids are due at 
2pm on March 21, 2023. 

If you have any questions regarding this Request For Proposal, please contact Jilleen 
Ferris at (760) 329-6411 ext. 220. 
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PALM DRIVE PEDESTRIAN IMPROVEMENTS PROJECT 
FPN: HSIPL-5384(023) | CPN: 3019 

 
 
 

ATTACHMENT 1 
Evaluation Sheet 

 
  



Request for Proposal Evaluation  - 1 - Revised 9/14/21  

City of Desert Hot Springs 
11999 Palm Drive • Desert Hot Springs, CA 92240 

 www.cityofdhs.org • 760-329-6411 • Fax: 760-288-0639 
 

Request for Proposal Evaluation 
 

 
Project Name HSIP 9-1 – Palm Drive Pedestrian Improvements – HSIPL 5384(023) 

 
BIDDER INFORMATION 

Consultant Name  

Company Name  

Address  

City, State, Zip Code  

Phone  

E-Mail  
 

CRITERIA MAXIMUM POINTS RATING 

Conciseness, responsiveness, and completeness of the 
proposal to the information requested, objectives, and 
deliverables as outlined in the RFP. 

20 
 

Familiarity with State and Federal Procedures. 20  

Prior experience, qualifications, references, past 
performance with similar projects. 20  

Staff and sub-consultant staff qualifications 20  

Proven ability to provide responsive project management 
staff and a superior level of client service. 20  

Totals 100  

 

Ranking 
 

______ of ______ 
 

 
Reviewer Name  

Reviewer Signature  

Date  

 

Additional Comments 

 
 

 
 
 
 

 
 

Call references and attach summary sheet. 
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PALM DRIVE PEDESTRIAN IMPROVEMENTS PROJECT 
FPN: HSIPL-5384(023) | CPN: 3019 

 
 
 

ATTACHMENT 2 
Sample – Professional Services Rate Sheet 

 
  



   
 

  
 

      

        
   

                    

              

 

     

    
    
    
    

 
 

    

    

    
        

        

 

  

         

    
          

  
  
  
  
  

  

 
  
  
  
  

  

      

         
   

       
     

      

   

 

Local Assistance Procedures Manual EXHIBIT 10-H1 
Cost Proposal 

EXHIBIT 10-H1 COST PROPOSAL Page 1 of 3

COST-PLUS-FIXED FEE OR LUMP SUM OR FIRM FIXED PRICE CONTRACTS 

(DESIGN, ENGINEERING AND ENVIRONMENTAL STUDIES) 
Note: Mark-ups are Not Allowed ☐ Prime Consultant ☐ Subconsultant ☐ 2nd Tier Subconsultant

Consultant __________________________________________________________ 

Project No. _______________________  Contract No. ____________________ Date ____________________ 

DIRECT LABOR 

Classification/Title Name Hours Actual Hourly Rate Total 

____________________________ 
____________________________ 
____________________________ 
____________________________ 

________ 
________ 
________ 
________ 

LABOR COSTS 
a) Subtotal Direct Labor Costs

b) Anticipated Salary Increases (see page 2 for calculation)

 _______________  

_______________ 

c) TOTAL DIRECT LABOR COSTS [(a) + (b)]  _______________
INDIRECT COSTS 
d) Fringe Benefits (Rate:  _____   )
f) Overhead (Rate: _____ )

e) Total Fringe Benefits [(c) x (d)]  _______________
g) Overhead [(c) x (f)]  _______________

h) General and Administrative (Rate: ___ __ ) i) Gen & Admin [(c) x (h)]  _______________

FIXED FEE 

j) TOTAL INDIRECT COSTS [(e) + (g) + (i)]  _______________

k) TOTAL FIXED FEE [(c) + (j)] x fixed fee ______ ]  ______________

l) CONSULTANT’S OTHER DIRECT COSTS (ODC) – ITEMIZE (Add additional pages if necessary)
Description of Item Quantity Unit Unit Cost Total 

l) TOTAL OTHER DIRECT COSTS

m) SUBCONSULTANTS’ COSTS (Add additional pages if necessary)
Subconsultant 1:
Subconsultant 2: 
Subconsultant 3: 
Subconsultant 4: 

m) TOTAL SUBCONSULTANTS’ COSTS

n) TOTAL OTHER DIRECT COSTS INCLUDING SUBCONSULTANTS [(l)+(m)]  ___________________

TOTAL COST [(c) + (j) + (k) + (n)]  _____________________ 
NOTES: 
1. Key personnel must be marked with an asterisk (*) and employees that are subject to prevailing wage requirements must be marked

with two asterisks (**). All costs must comply with the Federal cost principles. Subconsultants will provide their own cost proposals.
2. The cost proposal format shall not be amended. Indirect cost rates shall be updated on an annual basis in accordance with the

consultant’s annual accounting period and established by a cognizant agency or accepted by Caltrans.
3. Anticipated salary increases calculation (page 2) must accompany.
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$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

0.00%
0.00% $ 0.00

$ 0.00

0.00%

Mileage Costs $ 0.00
Equipment Rental and Supplies $ 0.00
Permit Fees $ 0.00
Plan Sheets $ 0.00
Test $ 0.00

$ 0.00

$ 0.00

$ 0.00

0.00% $ 0.00

$ 0.00

$ 0.00

$ 0.00
$ 0.00



 
 

 

 
 

 

 

 

Local Assistance Procedures Manual EXHIBIT 1 0-H1 
Cost Proposal 

EXHIBIT 10-H 1 COST PROPOSAL Page 2 of 3 

COST-PLUS-FIXED FEE OR LUMP SUM OR FIRM FIXED PRICE CONTRACTS 

(CALCULATIONS FOR ANTICIPATED SALARY INCREASES) 

1. Calculate Average Hourly Rate for 1st year of the contract (Direct Labor Subtotal divided by total hours)

Direct Labor Total Hours per Avg 5Year 
Subtotal per Cost Cost Proposal Hourly Contract 

Proposal Rate Duration 

= $250,000.00 500 $50.00 Year 1 Avg 
Hourly Rate 

2. Calculate hourly rate for all years (Increase the Average Hourly Rate for a year by proposed escalation%)

Avg Hourly Rate Proposed Escalation 

Year 1 $50.00 + 2% = $51.00 Year 2 Avg Hourly Rate 
Year 2 $51.00 + 2% = $52.02 Year 3 Avg Hourly Rate 
Year 3 $52.02 + 2% = $53.06 Year 4 Avg Hourly Rate 
Year 4 $53.06 + 2% = $54.12 Year 5 Avg Hourly Rate 

3. Calculate estimated hours per year (Multiply estimate% each year by total hours)

Estimated % Completed Total Hours per Cost Total Hours per 
Each Year Proposal Year 

Year 1 20.0% 5000 = 1000 Estimated Hours Year 1 
Year 2 400% 5000 = 2000 Estimated Hours Year 2 
Year 3 15.0% 5000 = 750 Estimated Hours Year 3 
Year 4 15.0% 5000 = 750 Estimated Hours Year 4 
Years 100% 5000 = 500 Estimated Hours Year 5 

Total 100% Total = 5000 

4. Calculate Total Costs including Escalation (Multiply Average Hourly Rate by the number of hours)

Avg Hourly Rate Estimated hours Cost per 
(calculated above) (calculated above) Year 

Year 1 $50.00 1000 $50,000.00 Estimated Hours Year 1 = 
Year 2 $51.00 2000 $102,000.00 Estimated Hours Year 2 = 
Year 3 $52.02 750 $39,015.00 Estimated Hours Year 3 = 
Year 4 $53.06 750 $39,795.30 Estimated Hours Year 4 = 
Years $54.12 500 = $27,060.80 Estimated Hours Year 5 

Total Direct Labor Cost with Escalation $257,871.10 = 
Direct Labor Subtotal before Escalation = $250,000.00 

Estimated total of Direct Labor Salary Transfer to Page 1 = 
Increase $7,871.10 

NOTES: 
1. This is not the only way to estimate salary increases. Other methods will be accepted if they clearly indicate the %

increase, the# of years of the contract, and a breakdown of the labor to be performed each year. 

2. An estimation that is based on direct labor multiplied by salary increase % multiplied by the# of years is not
acceptable.
(i e. $250,000 x 2% x 5 yrs= $25,000 is not an acceptable methodology)

3. This assumes that one year will be worked at the rate on the cost proposal before salary increases are granted.
4. Calculations for anticipated salary escalation must be provided.
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Local Assistance Procedures Manual EXHIBIT 10-H1 
Cost Proposal 

EXHIBIT 10-H 1 COST PROPOSAL Page 3 of 3 

Certification of Direct Costs: 

I, the undersigned, certify to the best of my knowledge and belief that all direct costs identified on the 
cost proposal{s) in this contract are actual, reasonable, allowable, and allocable to the contract in 
accordance with the contract terms and the following requirements: 

1. Generally Accepted Accounting Principles {GAAP) 

2. Terms and conditions of the contract 

3. Title 23 United States Code Section 112 - Letting of Contracts 

4. 48 Code of Federal Regulations Part 31 - Contract Cost Principles and Procedures 

5. 23 Code of Federal Regulations Part 172 - Procurement, Management, and 
Administration of Engineering and Design Related Service 

6. 48 Code of Federal Regulations Part 9904 - Cost Accounting Standards Board {when 
applicable) 

All costs must be applied consistently and fairly to all contracts. All documentation of compliance must 
be retained in the project files and be in compliance with applicable federal and state requirements. 
Costs that are noncom pliant with the federal and state requirements are not eligible for reimbursement. 
Local governments are responsible for applying only cognizant agency approved or Caltrans accepted 
Indirect Cost Rate{s). 

Prime Consultant or Subconsultant Certifying: 

Name: ______________ _ Title*: 

Signature: _ _ _ _  _ _ ____ __ __ _ _  _ Date of Certification {mm/dd/yyyy): _ 

Email: ______ ______ __ _ Phone Number: 

Address: ________________________________ _ 

*An individual executive or financial officer of the consultant's or subconsultant's organization at 
a level no lower than a Vice President or a Chief Financial Officer, or equivalent, who has 
authority to represent the financial information utilized to establish the cost proposal for the 
contract. 

List services the consultant is providinq under the proposed contract: 

Page 3 of 9 
January 2020 

$ 0.00
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PALM DRIVE PEDESTRIAN IMPROVEMENTS PROJECT 
FPN: HSIPL-5384(023) | CPN: 3019 

 
 
 

ATTACHMENT 3 
Federal Forms: 
- Consultant Certification of Contract Cost and Financial Management 

Systems (LAPM 10-K) 

- Notice to Proposers DBE Information (LAPM 10-I) 

- Consultant Proposal DBE Commitment (LAPM 10-O1) 

- DBE Information – Good Faith Efforts (LAPM 15-H) 
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                    March 2018 

EXHIBIT 10-K CONSULTANT ANNUAL CERTIFICATION OF 
INDIRECT COSTS AND FINANCIAL MANAGEMENT SYSTEM 

 
(Note: If a Safe Harbor Indirect Cost Rate is approved, this form is not required.) 

 
Consultant’s Full Legal Name:    

 

Important: Consultant means the individual or consultant providing engineering and design related 
services as a party of a contract with a recipient or sub-recipient of Federal assistance. Therefore, the 
Indirect Cost Rate(s) shall not be combined with its parent company or subsidiaries. 

 
Indirect Cost Rate: 

Combined Rate    % OR  

Home Office Rate  %  and Field Office Rate (if applicable)  %  

Facilities Capital Cost of Money % (if applicable)  

Fiscal period *    
 

* Fiscal period is annual one year applicable accounting period that the Indirect Cost Rate was developed (not 
the contract period). The Indirect Cost Rate is based on the consultant’s one-year applicable accounting period 
for which financial statements are regularly prepared by the consultant.  

 
I have reviewed the proposal to establish an Indirect Cost Rate(s) for the fiscal period as specified above and have 
determined to the best of my knowledge and belief that: 

 All costs included in the cost proposal to establish the indirect cost rate(s) are allowable in 
accordance with the cost principles of the Federal Acquisition Regulation (FAR) 48, Code of 
Federal Regulations (CFR), Chapter 1, Part 31 (48 CFR Part 31); 

 The cost proposal does not include any costs which are expressly unallowable under the cost 
principles of 48 CFR Part 31; 

 The accounting treatment and billing of prevailing wage delta costs are consistent with our 
prevailing wage policy as either direct labor, indirect costs, or other direct costs on all federally- 
funded A&E Consultant Contracts. 

 All known material transactions or events that have occurred subsequent to year-end affecting the 
consultant’s ownership, organization, and indirect cost rates have been disclosed as of the date of 
this certification. 

 
I am providing the required and applicable documents as instructed on Exhibit 10-A. 

 

Financial Management System: 

Our labor charging, job costing, and accounting systems meet the standards for financial reporting, accounting 
records, and internal control adequate to  demonstrate that costs claimed have been incurred, appropriately 
accounted for, are allocable to the contract, and  comply with the federal requirements as set forth in Title 23 
United States Code (U.S.C.) Section 112(b)(2); 48  CFR Part 31.201-2(d); 23 CFR, Chapter 1, Part 172.11(a)(2); 
and all applicable state and federal rules and regulations. 

Our financial management system has the following attributes: 
 Account numbers identifying allowable direct, indirect, and unallowable cost accounts; 
 Ability to accumulate and segregate allowable direct, indirect, and unallowable costs into separate cost 
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accounts; 
 

 Ability to accumulate and segregate allowable direct costs by project, contract and type of cost; 
 Internal controls to maintain integrity of financial management system; 
 Ability to account and record costs consistently and to ensure costs billed are in compliance with FAR; 
 Ability to ensure and demonstrate costs billed reconcile to general ledgers and job costing system; and 
 Ability to ensure costs are in compliance with contract terms and federal and state requirement 

Cost Reimbursements on Contracts: 

I also understand that failure to comply with 48 CFR Part 16.301-3 or knowingly charge unallowable costs to 
Federal-Aid Highway Program (FAHP) contracts may result in possible penalties and sanctions as provided by 
the following: 

 Sanctions and Penalties - 23 CFR Part 172.11(c)(4) 
 False Claims Act - Title 31 U.S.C. Sections 3729-3733 
 Statements or entries generally - Title 18 U.S.C. Section 1001 
 Major Fraud Act - Title 18 U.S.C. Section 1031 

 

All A&E Contract Information: 
 Total participation amount $___________________ on all State and FAHP contracts for Architectural & 

Engineering services that the consultant received in the last three fiscal periods. 
 The number of states in which the consultant does business is . 
 Years of consultant’s experience with 48 CFR Part 31 is . 
 Audit history of the consultant’s current and prior years (if applicable) 

 
 

 
I, the undersigned, certify all of the above to the best of my knowledge and belief and that I have reviewed the 
Indirect Cost Rate Schedule to determine that any costs which are expressly unallowable under the Federal cost 
principles have been removed and comply with Title 23 U.S.C. Section 112(b)(2), 48 CFR Part 31, 23 CFR Part 172, and 
all applicable  state and federal rules and regulations. I also certify that I understand that all documentation of 
compliance must be retained by the consultant. I hereby acknowledge that costs that are noncompliant with the 
federal and state requirements are not eligible for reimbursement and must be returned to Caltrans. 

Name**: _ Title**:    

Signature:    

Email**:     

Date of Certification (mm/dd/yyyy):     

Phone Number**:    

**An individual executive or financial officer of the consultant’s or subconsultant’s organization at a level no lower than a Vice President, a 
Chief Financial Officer, or equivalent, who has authority to represent the financial information used to establish the indirect cost rate. 

 

Note: Both prime and subconsultants as parties of a contract must complete their own Exhibit 10-K forms. 
Caltrans will not process local agency’s invoices until a complete Exhibit 10-K form is accepted and approved by 
Caltrans Audits and Investigations. 

 
 
 

Distribution:    1) Original - Local Agency Project File 
2) Copy - Consultant 
3) Copy - Caltrans Audits and Investigations 

☐ Cognizant ICR Audit ☐ Local Gov’t ICR Audit □ Caltrans ICR Audit 
☐ CPA ICR Audit ☐ Federal Gov’t ICR Audit    
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Local Assistance Procedures Manual EXHBIT 10-1 
Notice to Proposers DBE Information 

EXHIBIT 10-1 NOTICE TO PROPOSERS DBE INFORMATION 

(Federally funded projects only) 

The Agency has established a DBE goal for this Contract of _____  

1. 

2. 

3. 

4. 

TERMS AS USED IN THIS DOCUMENT 

• The term "Disadvantaged Business Enterprise" or "DBE" means a for-profit small business concern
owned and controlled by a socially and economically disadvantaged person(s) as defined in Title 49,
Code of Federal Regulations (CFR), Part 26.5.

• The term "Agreement" also means "Contract."

• Agency also means the local entity entering into this contract with the Contractor or Consultant.

• The term "Small Business" or "SB" is as defined in 49 CFR 26.65.

AUTHORITY AND RESPONSIBILITY 

A. DBEs and other small businesses are strongly encouraged to participate in the performance of
Contracts financed in whole or in part with federal funds (See 49 CFR 26, "Participation by
Disadvantaged Business Enterprises in Department of Transportation Financial Assistance Programs").
The Consultant must ensure that DBEs and other small businesses have the opportunity to participate in
the performance of the work that is the subject of this solicitation and should take all necessary and
reasonable steps for this assurance. The proposer must not discriminate on the basis of race, color,
national origin, or sex in the award and performance of subcontracts.

B. Proposers are encouraged to use services offered by financial institutions owned and controlled by
DBEs.

SUBMISSION OF DBE INFORMATION 

If there is a DBE goal on the contract, Exhibit 10-01 Consultant Proposal DBE Commitment must be included 
in the Proposal. In order for a proposer to be considered responsible and responsive, the proposer must 
make good faith efforts to meet the goal established for the contract. If the goal is not met, the proposer must 
document adequate good faith efforts. All DBE participation will be counted towards meeting the contract 
goal; therefore, all DBE participation shall be collected and reported. 

Exhibit 10-02 Consultant Contract DBE Information must be included in best qualified consultant's executed 
consultant contract. Even if no DBE participation will be reported, the successful proposer must execute and 
return the form. 

DBE PARTICIPATION GENERAL INFORMATION 

It is the proposer's responsibility to be fully informed regarding the requirements of 49 CFR, Part 26, and the 
Department's DBE program developed pursuant to the regulations. Particular attention is directed to the 
following: 

A. A DBE must be a small business firm defined pursuant to 13 CFR 121 and be certified through the
California Unified Certification Program (CUCP).

B. A certified DBE may participate as a prime consultant, subconsultant, joint venture partner, as a vendor
of material or supplies, or as a trucking company.

C. A DBE proposer not proposing as a joint venture with a non-DBE, will be required to document one or a
combination of the following:

1. The proposer is a DBE and will meet the goal by performing work with its own forces.

2. The proposer will meet the goal through work performed by DBE subconsultants, suppliers or
trucking companies.

3. The proposer, prior to proposing, made adequate good faith efforts to meet the goal.
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Local Assistance Procedures Manual EXHBIT 10-1 
Notice to Proposers DBE Information 

D. A DBE joint venture partner must be responsible for specific contract items of work or clearly defined
portions thereof. Responsibility means actually performing, managing, and supervising the work with its
own forces. The DBE joint venture partner must share in the capital contribution, control, management,
risks and profits of the joint venture commensurate with its ownership interest.

E. A DBE must perform a commercially useful function pursuant to 49 CFR 26.55, that is, a DBE firm must
be responsible for the execution of a distinct element of the work and must carry out its responsibility by
actually performing, managing and supervising the work.

F. The proposer shall list only one subconsultant for each portion of work as defined in their proposal and
all DBE subconsultants should be listed in the bid/cost proposal list of subconsultants.

G. A prime consultant who is a certified DBE is eligible to claim all of the work in the Contract toward the
DBE participation except that portion of the work to be performed by non-DBE subconsultants.

5. RESOURCES

A. The CUCP database includes the certified DBEs from all certifying agencies participating in the CUCP.
If you believe a firm is certified that cannot be located on the database, please contact the Caltrans
Office of Certification toll free number 1-866-810-6346 for assistance.

B. Access the CUCP database from the Department of Transportation, Office of Civil Rights website

1. Click on the link titled Disadvantaged Business Enterprise;

2. Click on Search for a DBE Firm link;

3. Click on Access to the DBE Query Form located on the first line in the center of the page.

Searches can be performed by one or more criteria. Follow instructions on the screen. 

6. MATERIALS OR SUPPLIES PURCHASED FROM DBES COUNT TOWARDS THE DBE GOAL UNDER THE FOLLOWING 

CONDITIONS:

A. If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the
materials or supplies. A DBE manufacturer is a firm that operates or maintains a factory, or
establishment that produces on the premises the materials, supplies, articles, or equipment required
under the Contract and of the general character described by the specifications.

B. If the materials or supplies purchased from a DBE regular dealer, count 60 percent of the cost of the
materials or supplies. A DBE regular dealer is a firm that owns, operates or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or equipment of the general
character described by the specifications and required under the Contract are bought, kept in stock, and
regularly sold or leased to the public in the usual course of business. To be a DBE regular dealer, the
firm must be an established, regular business that engages, as its principal business and under its own
name, in the purchase and sale or lease of the products in question. A person may be a DBE regular
dealer in such bulk items as petroleum products, steel, cement, gravel, stone or asphalt without owning,
operating or maintaining a place of business provided in this section.

C. If the person both owns and operates distribution equipment for the products, any supplementing of
regular dealers' own distribution equipment shall be, by a long-term lease agreement and not an ad hoc
or Agreement-by-Agreement basis. Packagers, brokers, manufacturers' representatives, or other
persons who arrange or expedite transactions are not DBE regular dealers within the meaning of this
section.

D. Materials or supplies purchased from a DBE, which is neither a manufacturer nor a regular dealer, will
be limited to the entire amount of fees or commissions charged for assistance in the procurement of the
materials and supplies, or fees or transportation charges for the delivery of materials or supplies required
on the job site, provided the fees are reasonable and not excessive as compared with fees charged for
similar services.
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Local Assistance Procedures Manual Exhibit 10-O1 
Consultant Proposal DBE Commitment 

EXHIBIT 10-O1 CONSULTANT PROPOSAL DBE COMMITMENT

1. Local Agency: 2. Contract DBE Goal:

3. Project Description:

4. Project Location:

5. Consultant's Name: 6. Prime Certified DBE: 

7. Description of Work, Service, or Materials
Supplied 

8. DBE
Certification 

Number 

Local Agency to Complete this Section 

17. Local Agency Contract Number:

18. Federal-Aid Project Number: 

19. Proposed Contract Execution Date:

20.

21. Local Agency Representative's Signature   22. Date

23. Local Agency Representative's Name    24. Phone

25. Local Agency Representative's Title

Consultant’s Ranking after Evaluation: __________________________

Local Agency certifies that all DBE certifications are valid and information on 
this form is complete and accurate. 

9. DBE Contact Information

11. TOTAL CLAIMED DBE PARTICIPATION

10. DBE %

% 

IMPORTANT: Identify all DBE firms being claimed for credit, 
regardless of tier. Written confirmation of each listed DBE is 
required. 

12. Preparer's Signature 13. Date

14. Preparer's Name 15. Phone

16. Preparer's Title

DISTRIBUTION: Original – Included with consultant’s proposal to local agency. 

ADA Notice: For individuals with sensory disabilities, this document is available in alternate formats. For information call (916) 654-6410 or TDD (916) 654-
3880 or write Records and Forms Management, 1120 N Street, MS-89, Sacramento, CA 95814. 
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January 2019 



   
 

 
 
 

 

   
  

       

 

 

      
 

 

  
  

  

  
 

  
   

 
 

 
         

 
        
     

 
  

 

Local Assistance Procedures Manual Exhibit 10-O1 
Consultant Proposal DBE Commitment 

INSTRUCTIONS – CONSULTANT PROPOSAL DBE COMMITMENT 

CONSULTANT SECTION 

1. Local Agency - Enter the name of the local or regional agency that is funding the contract. 
2. Contract DBE Goal - Enter the contract DBE goal percentage as it appears on the project advertisement. 
3. Project Location - Enter the project location as it appears on the project advertisement. 
4. Project Description - Enter the project description as it appears on the project advertisement (Bridge Rehab, 
Seismic Rehab, Overlay, Widening, etc.). 
5. Consultant’s Name - Enter the consultant’s firm name. 
6. Prime Certified DBE - Check box if prime contractor is a certified DBE. 
7. Description of Work, Services, or Materials Supplied - Enter description of work, services, or materials to be 
provided. Indicate all work to be performed by DBEs including work performed by the prime consultant’s own 
forces, if the prime is a DBE. If 100% of the item is not to be performed or furnished by the DBE, describe the 
exact portion to be performed or furnished by the DBE. See LAPM Chapter 9 to determine how to count the 
participation of DBE firms. 
8. DBE Certification Number - Enter the DBE’s Certification Identification Number. All DBEs must be certified 
on the date bids are opened. 
9. DBE Contact Information - Enter the name, address, and phone number of all DBE subcontracted consultants. 
Also, enter the prime consultant’s name and phone number, if the prime is a DBE. 
10. DBE % - Percent participation of work to be performed or service provided by a DBE. Include the prime 
consultant if the prime is a DBE. See LAPM Chapter 9 for how to count full/partial participation. 
11. Total Claimed DBE Participation % - Enter the total DBE participation claimed. If the total % claimed is 
less than item “Contract DBE Goal,” an adequately documented Good Faith Effort (GFE) is required (see Exhibit 
15-H DBE Information - Good Faith Efforts of the LAPM). 
12. Preparer’s Signature - The person completing the DBE commitment form on behalf of the consultant’s firm 
must sign their name. 
13. Date - Enter the date the DBE commitment form is signed by the consultant’s preparer. 
14. Preparer’s Name - Enter the name of the person preparing and signing the consultant’s DBE commitment 
form. 
15. Phone - Enter the area code and phone number of the person signing the consultant’s DBE commitment form.  
16. Preparer’s Title - Enter the position/title of the person signing the consultant’s DBE commitment form. 

LOCAL AGENCY SECTION 

17. Local Agency Contract Number - Enter the Local Agency contract number or identifier. 
18. Federal-Aid Project Number - Enter the Federal-Aid Project Number. 
19. Proposed Contract Execution Date - Enter the proposed contract execution date. 
20. Consultant’s Ranking after Evaluation – Enter consultant’s ranking after all submittals/consultants are 
evaluated. Use this as a quick comparison for evaluating most qualified consultant. 
21. Local Agency Representative’s Signature - The person completing this section of the form for the Local 
Agency must sign their name to certify that the information in this and the Consultant Section of this form is 
complete and accurate. 
22. Date - Enter the date the DBE commitment form is signed by the Local Agency Representative. 
23. Local Agency Representative’s Name - Enter the name of the Local Agency Representative certifying the 
consultant’s DBE commitment form. 
24. Phone - Enter the area code and phone number of the person signing the consultant’s DBE commitment form. 
25. Local Agency Representative Title - Enter the position/title of the Local Agency Representative certifying the 
consultant’s DBE commitment form. 

LPP 18-01 Page 2 of 2 
January 2019 



    
  

   

 

                                              
 

   
  

 
 

  
    

 

   

 
    

 

   
   

  

     

Local Assistance Procedures Manual Exhibit 15-H 
Proposer/Contractor Good Faith Effort 

EXHIBIT 15-H: PROPOSER/CONTRACTOR GOOD FAITH EFFORTS 

Cost Proposal Due Date ___________________ PE/CE 

Federal-aid Project No(s). _____________________ Bid Opening Date ___________________ CON 

The                   established a Disadvantaged Business Enterprise (DBE) goal of 
______ for this contract. The information provided herein shows the required good faith efforts to meet or exceed 
the DBE contract goal. 

Proposers or bidders submit the following information to document their good faith efforts within five (5) calendar 
days from cost proposal due date or bid opening. Proposers and bidders are recommended to submit the 
following information even if the Exhibit 10-O1: Consultant Proposal DBE Commitments or Exhibit 15-G: 
Construction Contract DBE Commitment indicate that the proposer or bidder has met the DBE goal. This form 
protects the proposer’s or bidder’s eligibility for award of the contract if the administering agency determines that 
the bidder failed to meet the goal for various reasons, e.g., a DBE firm was not certified at bid opening, or the 
bidder made a mathematical error. 

The following items are listed in the Section entitled “Submission of DBE Commitment” of the Special Provisions, 
please attach additional sheets as needed: 

A. The names and dates of each publication in which a request for DBE participation for this 
project was placed by the bidder (please attach copies of advertisements or proofs of 
publication): 

Publications Dates of Advertisement 

B. The names and dates of written notices sent to certified DBEs soliciting bids for this project and 
the dates and methods used for following up initial solicitations to determine with certainty whether the 
DBEs were interested (please attach copies of solicitations, telephone records, fax confirmations, etc.): 

Names of DBEs Solicited Date of Initial Solicitation Follow Up Methods and Dates 
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Local Assistance Procedures Manual Exhibit 15-H 
Proposer/Contractor Good Faith Effort 

C. The items of work made available to DBE firms including those unbundled contract work items
into economically feasible units to facilitate DBE participation. It is the bidder's responsibility to
demonstrate that sufficient work to facilitate DBE participation in order to meet or exceed the DBE
contract goal.

Items of Proposer or Bidder Breakdown of Amount Percentage 
Work Normally Performs Item Items ($) Of 

(Y/N) Contract 

D. The names, addresses and phone numbers of rejected DBE firms, the reasons for the bidder's
rejection of the DBEs, the firms selected for that work (please attach copies of quotes from the firms
involved), and the price difference for each DBE if the selected firm is not a DBE:

Names, addresses and phone numbers of rejected DBEs and the reasons for the bidder's rejection of 
the DBEs: 

Names, addresses and phone numbers of firms selected for the work above: 

E. Efforts (e.g. in advertisements and solicitations) made to assist interested DBEs in obtaining
information related to the plans, specifications and requirements for the work which was
provided to DBEs:
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Local Assistance Procedures Manual Exhibit 15-H 
Proposer/Contractor Good Faith Effort 

F. Efforts (e.g. in advertisements and solicitations) made to assist interested DBEs in obtaining 
bonding, lines of credit or insurance, necessary equipment, supplies, materials, or related assistance or 
services, excluding supplies and equipment the DBE subcontractor purchases or leases from the prime 
contractor or its affiliate: 

G. The names of agencies, organizations or groups contacted to provide assistance in contacting, 
recruiting and using DBE firms (please attach copies of requests to agencies and any responses 
received, i.e., lists, Internet page download, etc.): 

Name of Agency/Organization Method/Date of Contact Results 

H. Any additional data to support a demonstration of good faith efforts: 
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ATTACHMENT 4 
City of Desert Hot Springs  

Agreement for Professional Services 
 

 



PROFESSIONAL SERVICES AGREEMENT 
BY AND BETWEEN 

CITY OF DESERT HOT SPRINGS 
AND 

____________________________ 
 
This Professional Services Agreement (“Agreement”) is made and entered into this 

__ day of ________, 2023, by and between the City of Desert Hot Springs, a municipal 
corporation located in the County of Riverside, State of California, hereinafter referred to 
as the “City,” and _________________________, a Corporation, hereinafter referred to 
as “Consultant.” 
 
 RECITALS: 
 

WHEREAS, the City desires to utilize the services of Consultant, as an 
independent contractor, to perform Engineering Services for the HSIP 9-3 Palm Drive 
Pedestrian Improvements Project, HSIPL-5384(023); as described in more particularity 
in Exhibit “A,” attached hereto and incorporated herein by this reference as the “Scope of 
Services”; and 
 

WHEREAS, Consultant represents that it is fully qualified to perform such services 
by virtue of its experience and the training, education and expertise of its principals and 
employees.  
 

NOW THEREFORE, IN CONSIDERATION OF THE COVENANTS, CONDITIONS 
AND PROMISES CONTAINED HEREIN AND FOR SUCH OTHER GOOD AND 
VALUABLE CONSIDERATION, THE RECEIPT OF WHICH IS HEREBY 
ACKNOWLEDGED, THE PARTIES HERETO AGREE AS FOLLOWS: 

 
Section 1.  RECITALS 
 
The Recitals set forth above are true and correct and are hereby incorporated into 

this Agreement by this reference, as though set forth in full herein. 
 

Section 2. SCOPE OF SERVICES 
 
Consultant shall provide to the City the Services as set forth in the Scope of 

Services, attached hereto as Exhibit “A” and incorporated herein by this reference, at the 
time, place, and in the manner specified therein, in a manner satisfactory to the City and 
consistent with that level of care and skill ordinarily exercised by members of the 
profession currently practicing in the same locality under similar conditions.  In the event 
any conflict exists between this Agreement and the Scope of Services, on the other hand, 
the former shall supersede. 

 
Section 3. TERM 

 



This Agreement shall commence on _______, 20__, contingent upon approval by 
the City Council, and the Consultant shall commence work after a written notice to 
proceed is issued by the City’s Contract Manger. This Agreement shall terminate on 
__________, 20__, unless sooner terminated by the City.   

 
Section 4. COMPENSATION  

 
The City agrees to pay Consultant for and in consideration of the faithful 

performance of the consulting services and duties set forth in this Agreement, and 
Consultant agrees to accept from the City, as and for compensation for the faithful 
performance of said Services and duties, an amount not to exceed ________________ 
___________________________ DOLLARS ($______.__), in accordance with the Cost 
Proposal contained in the Scope of Services.  

 
Section 5. METHOD OF PAYMENT 

  
a. The method of payment for this Agreement will be based on actual cost plus 

a fixed fee.  The City will reimburse Consultant for actual costs (including labor costs, 
employee benefits, travel, equipment rental costs, overhead and other direct costs) 
incurred by Consultant in performance of the work. Consultant will not be reimbursed for 
actual costs that exceed the estimated wage rates, employee benefits, travel, equipment 
rental, overhead, and other estimated costs set forth in the approved Consultant’s Cost 
Proposal, unless additional reimbursement is provided for by Agreement amendment.  In 
no event, will Consultant be reimbursed for overhead costs at a rate that exceeds the 
City’s approved overhead rate set forth in the Cost Proposal.  In the event, that the City 
determines that a change to the work from that specified in the Cost Proposal and 
Agreement is required, the Agreement time or actual costs reimbursable by the City shall 
be adjusted by Agreement amendment to accommodate the changed work. The 
maximum total cost as specified in Paragraph “I” of this Section shall not be exceeded, 
unless authorized by Agreement amendment. 

b. The indirect cost rate established for this Agreement is extended through 
the duration of this specific Agreement. Consultant’s agreement to the extension of the 
1-year applicable period shall not be a condition or qualification to be considered for the 
work or Agreement award. 

c. In addition to the allowable incurred costs, the City will pay Consultant a 
fixed fee of $(______________).  The fixed fee is nonadjustable for the term of the 
Agreement, except in the event of a significant change in the scope of work and such 
adjustment is made by Agreement amendment. 

d. Reimbursement for transportation and subsistence costs shall not exceed 
the rates specified in the approved Cost Proposal. 

e. When milestone cost estimates are included in the approved Cost Proposal, 
Consultant shall obtain prior written approval for a revised milestone cost estimate from 
the Contract Administrator before exceeding such cost estimate. 



f. Progress payments will be made monthly in arrears based on services 
provided and allowable incurred costs. A pro rata portion of Consultant’s fixed fee will be 
included in the monthly progress payments.  If Consultant fails to submit the required 
deliverable items according to Exhibit A, the City shall have the right to delay payment or 
terminate this Agreement.  

g. No payment will be made prior to approval of any work, nor for any work 
performed prior to approval of this Agreement. 

h. Consultant will be reimbursed promptly according to California Regulations 
upon receipt by City’s Contract Administrator of itemized invoices in duplicate.  Invoices 
shall be submitted no later than thirty (30) calendar days after the performance of work 
for which Consultant is billing.  Invoices shall detail the work performed on each milestone 
and each project as applicable. Invoices shall follow the format stipulated for the approved 
Cost Proposal and shall reference this Agreement number and project title.  Final invoice 
must contain the final cost and all credits due the City including any equipment purchased 
under the provisions of Section 29 Equipment Purchase. The final invoice should be 
submitted within sixty (60) calendar days after completion of Consultant’s work.  Invoices 
shall be mailed to City’s Contract Administrator at the following address: 

Jilleen Ferris, City Engineer 
City of Desert Hot Springs 
11999 Palm Drive 
Desert Hot Springs, CA 92240 
Telephone: (760) 329-6411 ext.22 
Email: jferris@cityofdhs.org 

i. The total amount payable by the City including the fixed fee shall not exceed 
$(________). 

j. For personnel subject to prevailing wage rates as described in the California 
Labor Code, all salary increases, which are the direct result of changes in the prevailing 
wage rates are reimbursable. 

 
Section 5-1. COST PRINCIPLES AND ADMINISTRATIVE 

REQUIREMENTS 
 

a. The Consultant agrees that 48 CFR 31, Contract Cost Principles and 
Procedures, shall be used to determine the allowability of individual terms of cost. 

b. The Consultant also agrees to comply with Federal procedures in 
accordance with 2 CFR 200, Uniform Administrative Requirements, Cost Principles, and 
Audit Requirements for Federal Awards. 

c. Any costs for which payment has been made to the Consultant that are 
determined by subsequent audit to be unallowable under 48 CFR 31 pr 2 CFR 200 are 
subject to repayment by the Consultant to the City. 

d. When a Consultant or Subconsultant is a Non-Profit Organization or an 
Institution of Higher Education, the Cost Principles for Title 2 CFR 200, Uniform 



Administrative Requirements, Cost Principles, and Audit Requirements for Federal 
Awards shall apply. 

 
Section 5-1. PROMPT PAYMENT FROM CITY TO CONSULTANT 

 
The City shall make any progress payment within 30 days after receipt of an 

undisputed and properly submitted payment request from Consultant on a professional 
service contract. If the City fails to pay promptly, the City shall pay interest to the 
contractor, which accrues at the rate of 10 percent per annum on the principal amount of 
a money judgement remaining unsatisfied. Upon receipt of a payment request, the City 
shall act in accordance with both of the following: 

a. Each payment request shall be reviewed by the City as soon as practicable 
after receipt for the purpose of determining that the payment request is a proper payment 
request. 

b. Any payment request determined not to be a proper payment request 
suitable for payment shall be returned to the Consultant as soon as practicable, but not 
later than seven (7) days, after receipt. A request returned pursuant to this paragraph 
shall be accompanied by a document setting forth in writing the reasons why the payment 
request is not proper. 

 
Section 6.  EXTRA WORK 

 
At any time during the term of this Agreement, the City may request that Consultant 

perform Extra Work.  As used herein, "Extra Work" means any work which is determined 
by the City to be necessary for the propercompletion of the Services, but which the parties 
did not reasonably anticipate would be necessary at the execution of this Agreement.   
Consultant shall not perform Extra Work without written authorization from the City.  
 

Section 7. TERMINATION 
 

This Agreement may be terminated by the City immediately for cause. Either party 
may terminate this Agreement without cause upon twenty-four hours (24) hours written 
notice of termination to the other party. Upon termination, Consultant shall be entitled to 
compensation for services performed up to the effective date of termination, provided that 
Consultant shall have satisfied all its obligations under this Agreement through and 
including the effective date of termination, and is not otherwise in breach of this 
Agreement. 

 
Section 8. OWNERSHIP OF DOCUMENTS/DATA 

 
All plans, studies, documents and other writings prepared by and for Consultant, 

its officers, employees and agents and subcontractors in the course of implementing this 
Agreement, except working notes and internal documents, shall become the property of 
the City upon payment to Consultant for such work, and the City shall have the sole right 
to use such materials in its discretion without further compensation to Consultant or to 



any other party.  Consultant shall, at its expense, provide such reports, plans, studies, 
documents and other writings in pdf format to the City upon written request.   
 

Section 9. CONFIDENTIALITY 
 
a. All ideas, memoranda, specifications, plans, procedures, drawings, 

photographs, descriptions, computer program data, input record data, written information, 
and other documents and data either created by or provided to Consultant in connection 
with the performance of this Agreement shall be held confidential by Consultant.  Such 
materials shall not, without prior written consent of the City, be used by Consultant for 
any purposes other than the performance of the services under this Agreement, nor shall 
such materials be disclosed to any person or entity not connected with the performance 
of the services under this Agreement.  Nothing furnished to Consultant which is otherwise 
known to Consultant or is generally known, or has become known, to the related industry 
shall be deemed confidential. 

   
b. Consultant shall not use the City’s insignia or photographs relating to 

Consultant’s Services, or any publicity pertaining to the Consultant’s Services under this 
Agreement in any magazine, trade paper, newspaper, television or radio production or 
other similar medium without the prior written consent of the City.  
 

Section 10. CONSULTANT’S BOOKS AND RECORDS 
 

a. Consultant shall maintain any and all ledgers, books of account, invoices, 
vouchers, canceled checks, and other records or documents evidencing or relating to 
charges for services, or expenditures and disbursements charged to the City for a 
minimum period of three years, or for any longer period required by law, from the date of 
final payment to Consultant pursuant to this Agreement.  
 

b. Consultant shall maintain all documents and records which demonstrate 
performance under this Agreement for a minimum of three years, or for any longer period 
required by law, from the date of termination or completion of this Agreement. 

  
c. Any records or documents required to be maintained pursuant to this 

Agreement shall be made available for inspection or audit, at any time during regular 
business hours, upon written request by the City Manager, City Attorney, City Auditor or 
a designated representative of these officers.  Copies of such documents shall be 
provided to the City for inspection at City Hall when it is practical to do so.  Otherwise, 
unless an alternative is mutually agreed upon, the records shall be available at 
Consultant’s address indicated for receipt of notices in this Agreement.  
 

d. Where the City has reason to believe that such records or documents may 
be lost or discarded due to dissolution, disbandment or termination of Consultant’s 
business, the City may, by written request of any of the above-named officers, require 
that custody of the records be given to the City and that the records and documents be 
maintained at City Hall.  Access to such records and documents shall be granted to any 



party authorized by Consultant, Consultant’s representatives, or Consultant’s successor-
in-interest.  
 

Section 10-1. RETENTION OF RECORDS/AUDIT 
 

For the purpose of determining compliance with Gov. Code § 8546.7, the 
Consultant, Subconsultants, and the City shall maintain all books, documents, papers, 
accounting records, Independent CPA Audited Indirect Cost Rate workpapers, and other 
evidence pertaining to the performance of the Agreement including, but not limited to, the 
costs of administering the Agreement. All parties, including the Consultant’s Independent 
CPA, shall make such workpapers and materials available at their respective offices at 
all reasonable times during the Agreement period and for three (3) years from the date of 
final payment under the Agreement and records for real property and equipment acquired 
with federal funds must be retained for three (3) years after final disposition.  The City, 
Caltrans Auditor, Federal Highway Association (FHWA), or any duly authorized 
representative of the Federal government having jurisdiction under Federal laws or 
regulations (including the basis of Federal funding in whole or in part) shall have access 
to any books, records, and documents of the Consultant, Subconsultants, and the 
Consultant’s Independent CPA, that are pertinent to the Agreement for audits, 
examinations, workpaper review, excerpts, and transactions, and copies thereof shall be 
furnished if requested without limitation. 
 

Section 10-2. AUDIT REVIEW PROCEDURES 
 

a. Any dispute concerning a question of fact arising under an interim or post 
audit of this Agreement that is not disposed of by agreement, shall be reviewed by the 
City’s Chief Financial Officer. 

b. Not later than (30) days after issuance of the final audit report, the 
Consultant may request a review by the City’s Chief Financial Officer of unresolved audit 
issues. The request for review will be submitted in writing. 

c. Neither the pendency of a dispute nor its consideration by the City will 
excuse the Consultant from full and timely performance, in accordance with the terms of 
this Agreement. 

d. Consultant and subcontractor agreement(s), including cost proposals and 
indirect cost rates (ICR), are subject to audits or reviews such as, but not limited to, an 
Agreement audit, an incurred cost audit, an ICR Audit, or a CPA ICR audit work paper 
review. If selected for audit or review, the Agreement, cost proposal and ICR and related 
work papers, if applicable, will be reviewed to verify compliance with 48 CFR Part 31 and 
other related laws and regulations.  In the instances of a CPA ICR audit work paper review 
it is Consultant’s responsibility to ensure federal, City, or local government officials are 
allowed full access to the CPA’s work papers including making copies as necessary. The 
Agreement, cost proposal, and ICR shall be adjusted by Consultant and approved by 
City’s Contract Manager to conform to the audit or review recommendations. Consultant 
agrees that individual terms of costs identified in the audit report shall be incorporated 
into the Agreement by this reference if directed by the City at its sole discretion. Refusal 



by Consultant to incorporate audit or review recommendations, or to ensure that the 
federal, City or local governments have access to CPA work papers, will be considered a 
breach of Agreement terms and cause for termination of the Agreement and disallowance 
of prior reimbursed costs. 

e. Consultant’s Cost Proposal may be subject to a CPA ICR Audit Work Paper 
Review and/or audit by the Independent Office of Audits and Investigations (IOAI). IOAI, 
at its sole discretion, may review and/or audit and approve the CPA ICR documentation. 
The Cost Proposal shall be adjusted by the Consultant and approved by the City’s 
Contract Manager to conform to the Work Paper Review recommendations included in 
the management letter or audit recommendations included in the audit report. Refusal by 
the Consultant to incorporate the Work Paper Review recommendations included in the 
management letter or audit recommendations included in the audit report will be 
considered a breach of the Agreement terms and cause for termination of the Agreement 
and disallowance of prior reimbursed costs. 

1. During IOAI’s review of the ICR audit work papers created by the 
Consultant’s independent CPA, IOAI will work with the CPA and/or Consultant 
toward a resolution of issues that arise during the review. Each party agrees to use 
its best efforts to resolve any audit disputes in a timely manner. If IOAI identifies 
significant issues during the review and is unable to issue a cognizant approval 
letter, the City will reimburse the Consultant at an accepted ICR until a FAR 
(Federal Acquisition Regulation) compliant ICR {e.g. 48 CFR Part 31; GAGAS 
(Generally Accepted Auditing Standards); CAS (Cost Accounting Standards), if 
applicable; in accordance with procedures and guidelines of the American 
Association of State Highways and Transportation Officials (AASHTO) Audit 
Guide; and other applicable procedures and guidelines}is received and approved 
by IOAI. 

Accepted rates will be as follows: 

i) If the proposed rate is less than one hundred fifty percent (150%) – the 
accepted rate reimbursed will be ninety percent (90%) of the proposed rate. 

ii) If the proposed rate is between one hundred fifty percent (150%) and two 
hundred percent (200%) – the accepted rate will be eighty-five percent 
(85%) of the proposed rate. 

iii) If the proposed rate is greater than two hundred percent (200%) – the 
accepted rate will be seventy-five percent (75%) of the proposed rate. 

2. If IOAI is unable to issue a cognizant letter per paragraph E.1. above, IOAI 
may require the Consultant to submit a revised independent CPA-audited ICR and 
audit report within three (3) months of the effective date of the management letter. 
IOAI will then have up to six (6) months to review the Consultant’s and/or the 
independent CPA’s revisions. 

3. If the Consultant fails to comply with the provisions of this paragraph E, or 
if IOAI is still unable to issue a cognizant approval letter after the revised 
independent CPA audited ICR is submitted, overhead cost reimbursement will be 
limited to the accepted ICR that was established upon initial rejection of the ICR 



and set forth in paragraph E.1. above for all rendered services. In this event, this 
accepted ICR will become the actual and final ICR for reimbursement purposes 
under this Agreement. 

4. The Consultant may submit to the City the final invoice only when all of the 
following items have occurred: (1) IOAI accepts or adjusts the original or revised 
independent CPA audited ICR; (2) all work under this Agreement has been 
completed to the satisfaction of the City; and, (3) IOAI has issued its final ICR 
review letter. The Consultant MUST SUBMIT its final invoice to the City no later 
than sixty (60) calendar days after occurrence of the last of these items. The 
accepted ICR will apply to this Agreement and all other agreements executed 
between the City and the Consultant, either as a prime or subconsultant, with the 
same fiscal period ICR. 

 
Section 11. INDEPENDENT CONTRACTOR’S STATUS: NOT AGENT 

OF THE CITY 
 

Consultant shall at all times during the term of this Agreement remain, as to the 
City, a wholly independent contractor and shall perform the services described in this 
Agreement as an independent contractor and further, hereby waives any claims for any 
compensation or benefits afforded to City employees and not to independent contractors.  
Neither the City nor any of its agents shall have control over the conduct of Consultant or 
any of Consultant’s employees, except as herein set forth.  Nothing contained in this 
Agreement shall be deemed, construed or represented by the City or Consultant or by 
any third person to create the relationship of principal and agent and Consultant shall not, 
at any time, or in any manner, represent that it or any of its agents or employees are in 
any manner agents or employees of the City.  Consultant shall have no authority, express 
or implied, to act on behalf of the City in any capacity whatsoever as an agent, nor shall 
Consultant have any authority, express or implied, to bind the City to any obligation 
whatsoever. 
 

Section 11-1. CONTINGENT FEE 
 
Consultant warrants, by execution of the Agreement that no person or selling agency has 
been employed, or retained, to solicit or secure this Agreement upon an agreement or 
understanding, for a commission, percentage, brokerage, or contingent fee, excepting 
bona fide employees, or bona fide established commercial or selling agencies maintained 
by the Consultant for the purpose of securing business. For breach or violation of this 
warranty, the City has the right to annul this Agreement without liability; pay only for the 
value of the work actually performed, or in its discretion to deduct from the Agreement 
price or consideration, or otherwise recover the full amount of such commission, 
percentage, brokerage, or contingent fee. 
 

Section 12. REPRESENTATIONS AND ACKNOWLEDGMENTS 
REGARDING INDEPENDENT CONTRACTOR’S STATUS 
OF CONSULTANT 

 



a. Consultant represents and acknowledges the following: 
 
(1) The City is not required to provide any training or legal counsel to 

Consultant or its employees in order for Consultant to perform the services described in 
this Agreement. 
 

(2) Performance of the services described in this Agreement does not 
have to be integrated into the daily business operations of the City. 
 

(3) The services described in this Agreement can be performed without 
the use of City equipment, materials, tools or facilities. 

 
(4) Nothing in this Agreement shall be interpreted to imply that the City 

must maintain any contractual relationship with Consultant on a continuing basis after 
termination of this Agreement. 
 

(5) The City will not be requested or demanded to assume any liability 
for the direct payment of any salary, wage or other such compensation to any person 
employed by Consultant to perform the services described in this Agreement. 
 

(6) Consultant shall not at any time or in any manner represent that it or 
any of its officers, employees, or agents are employees of the City. 
 

b. The City represents and acknowledges the following: 
 

(1) Consultant is not required to comply with daily instructions from City 
staff with respect to when, where or how Consultant must perform the services set forth 
in this Agreement. 
 

(2) Consultant is solely responsible for determining who, under the 
supervision or direction of Consultant, will perform the services set forth in this 
Agreement. 
 

(3) The City will not hire, supervise or pay any assistants working for 
Consultant pursuant to this Agreement. 
 

(4) Nothing in this Agreement shall be interpreted to imply that the 
Consultant must maintain any contractual relationship with the City on a continuing basis 
after termination of this Agreement. 
 

(5) It is the sole responsibility of Consultant to set the hours in which 
Consultant performs or plans to perform the services set forth in this Agreement. 
 

(6) Consultant is not required to devote full time to the business 
operations of the City in order to perform the services set forth in this Agreement. 
 



(7) Consultant is not required to perform the services set forth in the 
Agreement in any particular order or sequence. 

 
(8) Nothing in this Agreement shall be interpreted to preclude Consultant 

from working for other persons or firms, provided that such work does not create a conflict 
of interest. 

 
(9) Consultant is not required to perform the Services at City-owned 

property. 
 
(10) Consultant will perform services that are outside the usual course of 

the City’s business. 
 

 Section 13.  CIVIL CODE SECTION 1542 WAIVER 
 

Consultant expressly waives any and all rights and benefits conferred upon it by 
the provisions of section 1542 of the California Civil Code which reads as follows: 

  
“A general release does not extend to claims which the creditor does not know or 
suspect to exist in his favor at the time of executing the release, which if known by 
him must have materially affected his settlement with the debtor.” 

  
This waiver shall be effective as a bar to any and all actions, fees, damages, 

losses, claims, liabilities and demands of whatsoever character, nature and kind, that are 
known or unknown, or suspected or unsuspected, including, without limitation, claims of 
entitlements under the California Public Employees’ Retirement System (“CalPERS”) that 
are only afforded to employees and not independent contractors.  Consultant further 
represents and warrants that it understands this waiver and that if it does not understand 
this waiver, it shall seek the advice of a qualified attorney before executing this 
Agreement. 

 
                     __________ 
           Initials 

        
Section 14. STATE PREVAILING WAGE RATES 

 
a. No CONSULTANT or Subconsultant may be awarded an AGREEMENT 

containing public work elements unless registered with the Department of Industrial 
Relations (DIR) pursuant to Labor Code §1725.5. Registration with DIR must be 
maintained throughout the entire term of this AGREEMENT, including any subsequent 
amendments.  

b. The CONSULTANT shall comply with all of the applicable provisions of the 
California Labor Code requiring the payment of prevailing wages. The General Prevailing 
Wage Rate Determinations applicable to work under this AGREEMENT are available and 
on file with the Department of Transportation's Regional/District Labor Compliance Officer 
(https://dot.ca.gov/programs/construction/labor-compliance). These wage rates are 



made a specific part of this AGREEMENT by reference pursuant to Labor Code §1773.2 
and will be applicable to work performed at a construction project site. Prevailing wages 
will be applicable to all inspection work performed at LOCAL AGENCY construction sites, 
at LOCAL AGENCY facilities and at off-site locations that are set up by the construction 
contractor or one of its subcontractors solely and specifically to serve LOCAL AGENCY 
projects. Prevailing wage requirements do not apply to inspection work performed at the 
facilities of vendors and commercial materials suppliers that provide goods and services 
to the general public.  

c. General Prevailing Wage Rate Determinations applicable to this project 
may also be obtained from the Department of Industrial Relations website at 
http://www.dir.ca.gov.  

d. Payroll Records  

1. Each Consultant and Subconsultant shall keep accurate certified payroll 
records and supporting documents as mandated by Labor Code §1776 and 
as defined in 8 CCR §16000 showing the name, address, social security 
number, work classification, straight time and overtime hours worked each 
day and week, and the actual per diem wages paid to each journeyman, 
apprentice, worker, or other employee employed by the Consultant or 
Subconsultant in connection with the public work. Each payroll record shall 
contain or be verified by a written declaration that it is made under penalty 
of perjury, stating both of the following:  

 The information contained in in the payroll record is true and correct. 

 The employer has complied with the requirements of Labor Code §1771, 
§1811, and §1815 for any work performed by his or her employees on 
the public works project. 

  
2. The payroll records enumerated under paragraph (1) above shall be 

certified as correct by the Consultant under penalty of perjury. The payroll 
records and all supporting documents shall be made available for inspection 
and copying by City representatives at all reasonable hours at the principal 
office of the Consultant. The Consultant shall provide copies of certified 
payrolls or permit inspection of its records as follows:  

 A certified copy of an employee's payroll record shall be made available 
for inspection or furnished to the employee or the employee's authorized 
representative on request. 

 A certified copy of all payroll records enumerated in paragraph (1) 
above, shall be made available for inspection or furnished upon request 
to a representative of the City, the Division of Labor Standards 
Enforcement and the Division of Apprenticeship Standards of the 
Department of Industrial Relations. Certified payrolls submitted to the 
City, the Division of Labor Standards Enforcement and the Division of 



Apprenticeship Standards shall not be altered or obliterated by the 
Consultant. 

 The public shall not be given access to certified payroll records by the 
Consultant. The Consultant is required to forward any requests for 
certified payrolls to the City’s Contract Administrator by both email and 
regular mail on the business day following receipt of the request. 

 
3. Each Consultant shall submit a certified copy of the records enumerated in 

paragraph (1) above, to the entity that requested the records within ten (10) 
calendar days after receipt of a written request.  

4. Any copy of records made available for inspection as copies and furnished 
upon request to the public or any public agency by the City shall be marked 
or obliterated in such a manner as to prevent disclosure of each individual's 
name, address, and social security number. The name and address of the 
Consultant or Subconsultant performing the work shall not be marked or 
obliterated.  

5. The Consultant shall inform the City of the location of the records 
enumerated under paragraph (1) above, including the street address, city 
and county, and shall, within five (5) working days, provide a notice of a 
change of location and address.  

6. The Consultant or Subconsultant shall have ten (10) calendar days in which 
to comply subsequent to receipt of written notice requesting the records 
enumerated in paragraph (1) above. In the event the Consultant or 
Subconsultant fails to comply within the ten (10) day period, he or she shall, 
as a penalty to LOCAL AGENCY, forfeit one hundred dollars ($100) for each 
calendar day, or portion thereof, for each worker, until strict compliance is 
effectuated. Such penalties shall be withheld by LOCAL AGENCY from 
payments then due. Consultant is not subject to a penalty assessment 
pursuant to this section due to the failure of a Subconsultant to comply with 
this section.  

e. When prevailing wage rates apply, the Consultant is responsible for 
verifying compliance with certified payroll requirements. Invoice payment will not be made 
until the invoice is approved by the LOCAL AGENCY Contract Administrator. 

f. Penalty  

1. The Consultant and any of its Subconsultants shall comply with Labor Code 
§1774 and §1775. Pursuant to Labor Code §1775, the Consultant and any 
Subconsultant shall forfeit to the LOCAL AGENCY a penalty of not more 
than two hundred dollars ($200) for each calendar day, or portion thereof, 
for each worker paid less than the prevailing rates as determined by the 
Director of DIR for the work or craft in which the worker is employed for any 
public work done under the AGREEMENT by the Consultant or by its 
Subconsultant in violation of the requirements of the Labor Code and in 
particular, Labor Code §§1770 to 1780, inclusive.  



2. The amount of this forfeiture shall be determined by the Labor 
Commissioner and shall be based on consideration of mistake, 
inadvertence, or neglect of the Consultant or Subconsultant in failing to pay 
the correct rate of prevailing wages, or the previous record of the Consultant 
or Subconsultant in meeting their respective prevailing wage obligations, or 
the willful failure by the Consultant or Subconsultant to pay the correct rates 
of prevailing wages. A mistake, inadvertence, or neglect in failing to pay the 
correct rates of prevailing wages is not excusable if the Consultant or 
Subconsultant had knowledge of the obligations under the Labor Code. The 
CONSULTANT is responsible for paying the appropriate rate, including any 
escalations that take place during the term of the AGREEMENT.  

3. In addition to the penalty and pursuant to Labor Code §1775, the difference 
between the prevailing wage rates and the amount paid to each worker for 
each calendar day or portion thereof for which each worker was paid less 
than the prevailing wage rate shall be paid to each worker by the 
CONSULTANT or Subconsultant.  

4. If a worker employed by a Subconsultant on a public works project is not 
paid the general prevailing per diem wages by the Subconsultant, the prime 
CONSULTANT of the project is not liable for the penalties described above 
unless the prime CONSULTANT had knowledge of that failure of the 
Subconsultant to pay the specified prevailing rate of wages to those workers 
or unless the prime CONSULTANT fails to comply with all of the following 
requirements:  

 The Agreement executed between the Consultant and the 
Subconsultant for the performance of work on public works projects shall 
include a copy of the requirements in Labor Code §§ 1771, 1775, 1776, 
1777.5, 1813, and 1815. 

 The Consultant shall monitor the payment of the specified general 
prevailing rate of per diem wages by the Subconsultant to the employees 
by periodic review of the certified payroll records of the Subconsultant 

 Upon becoming aware of the Subconsultant’s failure to pay the specified 
prevailing rate of wages to the Subconsultant’s workers, the Consultant 
shall diligently take corrective action to halt or rectify the failure, including 
but not limited to, retaining sufficient funds due the Subconsultant for 
work performed on the public works project. 

 Prior to making final payment to the Subconsultant for work performed 
on the public works project, the Consultant shall obtain an affidavit 
signed under penalty of perjury from the Subconsultant that the 
Subconsultant had paid the specified general prevailing rate of per diem 
wages to the Subconsultant’s employees on the public works project and 
any amounts due pursuant to Labor Code §1813. 

5. Pursuant to Labor Code §1775, the City shall notify the Consultant on a 
public works project within fifteen (15) calendar days of receipt of a 



complaint that a Subconsultant has failed to pay workers the general 
prevailing rate of per diem wages. 

6. If the City determines that employees of a Subconsultant were not paid the 
general prevailing rate of per diem wages and if the City did not retain 
sufficient money under the Agreement to pay those employees the balance 
of wages owed under the general prevailing rate of per diem wages, the 
Consultant shall withhold an amount of moneys due the Subconsultant 
sufficient to pay those employees the general prevailing rate of per diem 
wages if requested by the City.  

g. Hours of Labor Eight (8) hours labor constitutes a legal day's work. The 
Consultant shall forfeit, as a penalty to the City, twenty-five dollars ($25) for each worker 
employed in the execution of the Agreement by the Consultant or any of its 
Subconsultants for each calendar day during which such worker is required or permitted 
to work more than eight (8) hours in any one calendar day and forty (40) hours in any one 
calendar week in violation of the provisions of the Labor Code, and in particular §§1810 
to 1815 thereof, inclusive, except that work performed by employees in excess of eight 
(8) hours per day, and forty (40) hours during any one week, shall be permitted upon 
compensation for all hours worked in excess of eight (8) hours per day and forty (40) 
hours in any week, at not less than one and one-half (1.5) times the basic rate of pay, as 
provided in §1815. 

h. Employment of Apprentices 

1. Where either the prime Agreement or the subagreement exceeds thirty 
thousand dollars ($30,000), the Consultant and any subconsultants under 
him or her shall comply with all applicable requirements of Labor Code §§ 
1777.5, 1777.6 and 1777.7 in the employment of apprentices.  

2. Consultants and subconsultants are required to comply with all Labor Code 
requirements regarding the employment of apprentices, including 
mandatory ratios of journey level to apprentice workers. Prior to 
commencement of work, Consultant and subconsultants are advised to 
contact the DIR Division of Apprenticeship Standards website at 
https://www.dir.ca.gov/das/, for additional information regarding the 
employment of apprentices and for the specific journey-to-apprentice ratios 
for the Agreement work. The Consultant is responsible for all 
subconsultants’ compliance with these requirements. Penalties are 
specified in Labor Code §1777.7.  

 
 

Section 14-1. NATIONAL LABOR RELATIONS BOARD CERTIFICATION 
 

In accordance with Public Contract Code Code §10296, Consultant hereby states 
under penalty of perjury that no more than one final unappealable finding of contempt of 
court by a federal court has been issued against the Consultant within the immediately 
preceding two-year period, because of Consultant’s failure to comply with an order of a 



federal court that orders Consultant to comply with an order of the National Labor 
Relations Board. 
 
 

Section 14-2. EVALUATION OF CONSULTANT 
 
Consultant’s performance will be evaluated by the City. A copy of the evaluation will be 
sent to the Consultant for comments. The evaluation together with the comments shall be 
retained as part of the Agreement record. 
 
 

Section 15. PROFESSIONAL ABILITY OF CONSULTANT; 
WARRANTY; FAMILIARITY WITH WORK; PERMITS AND 
LICENSES 

 
a. Consultant warrants that all services will be performed in a competent, 

professional and satisfactory manner in accordance with the standards prevalent in the 
industry for such services. 
 

b.  By executing this Agreement, Consultant warrants that:  
 

(1) it has thoroughly investigated and considered the work to be performed;  
(2) it has investigated the issues, regarding the scope of services to be 
provided;  
(3) it has carefully considered how the work should be performed; and  
(4) it fully understands the facilities, difficulties and restrictions attending 
performance of the work under this Agreement. 

 
c. Should Consultant discover any latent or unknown conditions materially 

differing from those inherent in the work or as represented by the City, it shall immediately 
inform the City of such fact and shall not proceed except at Consultant's risk until written 
instructions are received from the City Manager or appropriate City representative. 

 
c. Consultant represents that it and all of its subcontractors, if any, have 

obtained and will maintain at all times during the term of this Agreement all professional 
and/or business licenses, certifications and/or permits necessary for performing the 
services described in this Agreement, including a City business license. 

 
d. Standard of Care.   Services shall be performed by Consultant in 

accordance with generally accepted professional practices and principles and in a 
manner consistent with the level of care and skill ordinarily exercised under similar 
conditions by members of Consultant’s profession currently practicing in California.  By 
delivery of completed work, Consultant certifies that the work conforms to the 
requirements of this Agreement and all applicable federal, state and local laws and the 
professional standard of care in California.  Consultant shall perform such services and 
duties in conformance with and consistent with that degree of care and skill consistent 



with the generally accepted professional standards prevailing at the time the work is 
performed. In addition, Consultant represents that its work product does not infringe on 
any other copyrighted work.  If Consultant’s work does infringe on any other copyrighted 
work, this constitutes willful misconduct under this Agreement.   

 
e.  Independent Evaluation.  Consultant is responsible for making an 

independent evaluation and judgment of all conditions affecting performance of the work, 
including without limitation site conditions, existing facilities, seismic, geologic, soils, 
hydrologic, geographic, climatic conditions, applicable federal, state and local laws and 
regulations, and all other contingencies or design considerations.  Data calculations, 
opinions, reports, investigations, and other similar information provided by the City 
relating to site, local or other conditions is not warranted or guaranteed, either expressly 
or impliedly, by the City. 

 
f. Licenses. Consultant represents and warrants to the City that it has all 

licenses, permits, qualifications, insurance and approvals of whatsoever nature, which is 
legally required to practice its profession as well as perform the services as set forth 
herein.  Consultant represents and warrants to the City that it shall, at its sole cost and 
expense, keep in effect or obtain at all times during the term of this Agreement, any 
licenses, permits, insurance and approvals which are legally required of Consultant to 
practice its profession.  

 
Section 16. COMPLIANCE WITH LAWS 

 
Consultant shall comply with all local, state and federal laws and regulations 

applicable to the services required hereunder. 
 
Section 17.  INDEMNIFICATION 
 
a. Consultant shall defend, indemnify and hold harmless the City, its officers, 

officials, agents, employees and volunteers from and against any and all claims, 
demands, actions, losses, damage, injuries, and liability, direct or indirect (including any 
and all costs, expenses and attorneys’ fees in connection therewith), arising out of the 
performance of this Agreement, except for any such claim arising out of the sole 
negligence, recklessness, or willful misconduct of the City, its officers, agents, employees 
or volunteers. 
 

b. The City does not, and shall not, waive any rights that it may have against 
Consultant under this Section because of the acceptance by the City, or the deposit with 
the City, of any insurance policy or certificate required pursuant to this Agreement.  The 
hold harmless, indemnification and duty to defend provisions of this Section shall apply 
regardless of whether or not said insurance policies are determined to be applicable to 
the claim, demand, action, damage, liability, loss, cost or expense described herein. 
 
 c. Notwithstanding the provisions of subsections a. and b. of this section, 
Consultant shall not be responsible for damages or be in default or deemed to be in 



default by reason of delay caused by strikes, lockouts, accidents, or acts of God, or the 
failure of the City to furnish timely information or to approve or disapprove Consultant’s 
work promptly, or by reason of delay or faulty performance by the City, construction 
contractors, or governmental agencies, or by reason of any other delays beyond 
Consultant’s control, or for which Consultant is without fault. 

 
d. In the event that Consultant or any employee, agent, or subcontractor of 

Consultant providing services under this Agreement is determined by a court of 
competent jurisdiction or CalPERS to be eligible for enrollment in CalPERS as an 
employee of the City, Consultant shall indemnify, defend, and hold harmless City for the 
payment of any employee and/or employer contributions for CalPERS benefits on behalf 
of Consultant or its employees, agents, or subcontractors, as well as for the payment of 
any penalties and interest on such contributions, which would otherwise be the 
responsibility of the City. 
 

Section 18. INSURANCE REQUIREMENTS 
 

i. Policies.  Consultant, at Consultant’s sole cost and expense, shall procure 
and maintain, for the duration of this Agreement, the following insurance policies: 
 

(1) Worker’s Compensation Coverage.  Consultant shall maintain 
Worker’s Compensation Insurance and Employer’s Liability Insurance for its 
employees in accordance with the laws of the State of California, of an amount not 
less than one million dollars ($1,000,000) per accident.  In addition, Consultant 
shall require each subcontractor to similarly maintain Worker’s Compensation 
Insurance and Employer’s Liability Insurance in accordance with the laws of the 
State of California for all of the subcontractor’s employees. If any class of 
employees employed by Consultant pursuant to this Agreement is not protected 
by the California State Worker’s Compensation Law, Consultant shall provide 
adequate insurance for the protection of such employees to the satisfaction of the 
City.  This provision shall not apply if Consultant has no employees performing 
work under this Agreement.  Consultant agrees to waive its statutory immunity 
under any worker’s compensation or similar statute, as respecting the City, and to 
require any and all subcontractors and any other person or entity involved in the 
Services to do the same. 

 
(2) General Liability Coverage.  Consultant shall maintain commercial 

general liability insurance in an amount not less than two million dollars 
($2,000,000) per occurrence, combined single limit coverage for bodily injury, 
personal injury and property damage associated with work contemplated in this 
Agreement.  If a commercial general liability insurance form or other form with a 
general aggregate limit is used, either the general aggregate limit shall apply 
separately to the work to be performed under this Agreement or the general 
aggregate limit shall be at least twice the required occurrence limit.  Consultant 
shall provide insurance on an occurrence, not claims-made basis.  Consultant 
acknowledges and agrees that, for purposes of clarification with the intention of 



avoiding gaps in coverage with any umbrella or excess coverage, personal and 
advertising injury coverage shall be triggered by an “offense” while bodily injury 
and property damage coverage shall be triggered by an “occurrence” during the 
policy period.  The coverage required in this paragraph shall provide at least as 
much coverage as that provided by ISO form CG 00 01 12 07 or any updated form 
thereof. 

 
(3) Automobile Liability Coverage.  Consultant shall maintain 

commercial automobile liability insurance covering bodily injury, personal injury 
and property damage for all activities of the Consultant arising out or of in 
connection with the work to be performed under this Agreement, including 
coverage for owned, hired and non-owned vehicles, in an amount of not less than 
one million dollars ($1,000,000) combined single limit for each occurrence, and 
two million dollars ($2,000,000) in the aggregate.  As an alternative, Consultant 
shall be permitted to obtain a non-owned automobile endorsement to its 
comprehensive general liability insurance providing the same protection and 
coverage as though Consultant were to provide separate commercial vehicle 
liability insurance as set forth in this paragraph.  The coverage required in this 
paragraph shall provide at least as much coverage as that provided by ISO form 
CA 00 01 or any updated form thereof. 

 
(4) Professional Liability Coverage.  Consultant shall maintain 

professional errors and omissions liability insurance for protection against claims 
alleging negligent acts, errors or omissions which may arise from Consultant’s 
Services, whether such Services are performed by Consultant or by its employees, 
subcontractors, or sub-consultants, to the extent such persons other than 
Consultant are permitted to perform any of the Services under this Agreement.  
The amount of this insurance shall not be less than one million dollars ($1,000,000) 
per claim, and two million dollars ($2,000,000) in the aggregate. 

 
j. Endorsements.  Unless otherwise specified hereunder, each insurance 

policy required herein shall be with insurers possessing a Best’s rating of no less than 
A:VII and shall be endorsed with the following specific language: 

 
(1) Except as otherwise provided by law, the City, its elected or 

appointed officers, employees, agents and volunteers are to be covered as 
additional insureds with respect to liability arising out of work performed by or on 
behalf of the Consultant, including materials, parts or equipment furnished in 
connection with such work or operations.   

 
(2) This policy shall be considered primary insurance as respects the 

City, its elected or appointed officers, officials, employees, agents and volunteers.  
Any insurance maintained by the City, including any self-insured retention the City 
may have shall be considered excess insurance only and shall not contribute with 
it.  

 



(3) This insurance shall act for each insured and additional insured as 
though a separate policy had been written for each, except with respect to the 
limits of liability of the insuring company. 

 

(4) The insurer waives all rights of subrogation against the City, its 
elected or appointed officials, officers, employees or agents.  

 
(5) Any failure to comply with reporting provisions of the policies shall 

not affect coverage provided to the City, its elected or appointed officers, officials, 
employees, agents or volunteers.  

 
 (6) The insurance provided by this policy shall not be suspended, 

voided, canceled, or reduced in coverage or in limits except after thirty (30) days 
written notice has been received by the City.  

 
c. Deductibles and Self-Insured Retentions.  Consultant shall disclose to and 

obtain the approval of City for any self-insured retentions and deductibles before 
beginning any of the services or work called for by any term of this Agreement.  During 
the period covered by this Agreement, only upon the prior express written authorization 
of the City Manager, Consultant may either reduce or eliminate such deductibles or self-
insured retentions with respect to City, its officers, employees, agents, and volunteers.  
The City Manager may condition approval of any reduction or elimination in deductible or 
self-insured retention levels with a requirement that Consultant procure a bond, 
guaranteeing payment of losses and related investigations, claim administration, and 
defense expenses that is satisfactory in all respects to each of them. 

 
d. Certificates of Insurance.  , Consultant shall provide certificates of insurance 

with original endorsements to the City as evidence of the insurance coverage required 
herein.  Certificates of such insurance shall be filed with the City on or before 
commencement of performance of this Agreement.   Current certification of insurance 
shall be kept on file with the City at all times during the term of this Agreement. 

 
e. Imposition of Insurance Requirements.  Provided the City gives its written 

consent for any persons other than Consultant to perform any part of the Services, 
Consultant agrees to require that all parties, including but not limited to subcontractors, 
architects, engineers or others with whom Consultant enters into contracts or whom 
Consultant hires or retains pursuant to or in any way related to the performance of this 
Agreement, provide the insurance coverage required herein, at minimum, and name as 
additional insureds the parties to this Agreement consistent with Section 18b(1) 
hereof.  Consultant agrees to monitor and review all such coverage and assumes all 
responsibility for ensuring that such coverage is provided in conformity with the 
requirements of this Section. 

 
f. Maintain Coverages.  In the event this Agreement is terminated for any 

reason prior to the completion of all obligations and requirements of this Agreement, 
Consultant agrees to maintain all coverages required herein until the City provides written 
authorization to terminate the coverages following the City’s review and determination 



that all liability posed under this Agreement as to the party providing insurance has been 
eliminated. 

 
g. Failure to Obtain Coverages.  Consultant agrees and acknowledges that if 

it fails to obtain all of the insurance required in this Agreement in accordance with the 
requirements herein, or to obtain and ensure that the coverage required herein is 
maintained by any subcontractors or others involved in any way with the performance of 
Services, to the extent such is permissible under this Agreement, Consultant shall be 
responsible for any losses, claims, suits, damages, defense obligations, or liability of any 
kind or nature attributable to the City or its officers, employees, servants, volunteers, 
agents and independent contractors. 

 
h. Notice of Cancellation or Reduction in Coverage.  In the event that any 

coverage required in this Agreement is canceled, reduced, limited, or materially affected 
in any other manner, Consultant shall provide written notice to the City either by facsimile 
and/or via certified mail, at Consultant’s earliest possible opportunity and in no case later 
than fifteen (15) calendar days after Consultant is notified of the change in coverage. 

Section 19.  NOTICES 
 

a. Any notice to be provided pursuant to this Agreement shall be in writing, 
and all such notices shall be delivered by personal service or by deposit in the United 
States mail, certified or registered, return receipt requested, with postage prepaid, and 
addressed to the parties as follows: 

 
To the City:  Jilleen Ferris, City Engineer 

City of Desert Hot Springs 
11999 Palm Drive 
Desert Hot Springs, CA 92240 
Telephone: (760) 329-6411, ext.220 
Email: jferris@cityofdhs.org 

 
To Consultant: ______________ 
 __________  
 __________________________ 
 _________________________ 
 ____________________ 
 _________ 
 

b. Notices, payments and other documents shall be deemed delivered upon 
receipt by personal service or as of the second (2nd) day after deposit in the United States 
mail. 

 
Section 20.  DEFAULT 
 
a.   Failure or delay by any party to this Agreement to perform any material term 

or provision of this Agreement shall constitute a default under this Agreement; provided 



however, that if the party who is otherwise claimed to be in default by the other party 
commences to cure, correct or remedy the alleged default within fifteen (15) calendar 
days after receipt of written notice specifying such default and shall diligently complete 
such cure, correction or remedy, such party shall not be deemed to be in default 
hereunder. 

 
b.  The party which may claim that a default has occurred shall give written 

notice of default to the party in default, specifying the alleged default.  Delay in giving 
such notice shall not constitute a waiver of any default nor shall it change the time of 
default; provided, however, the injured party shall have no right to exercise any remedy 
for a default hereunder without delivering the written default notice, as specified herein. 

 
c.  Any failure or delay by a party in asserting any of its rights or remedies as 

to any default shall not operate as a waiver of any default or of any rights or remedies 
associated with a default.  
 

d.   In the event that a default of any party to this Agreement may remain 
uncured for more than fifteen (15) calendar days following written notice, as provided 
above, a "material breach" shall be deemed to have occurred.  In the event of a material 
breach, the injured party shall be entitled to seek any appropriate remedy or damages as 
otherwise set forth herein and by initiating legal proceedings. 

 
Section 20-1. DISPUTES 
 
Prior to either party commencing any legal action under this Agreement, the parties 

agree to try in good faith, to settle any dispute amicably between them.  If a dispute has 
not been settled after forty-five (45) days of good-faith negotiations and as may be 
otherwise provided herein, then either party may commence legal action against the 
other. 

a. Any dispute, other than disputes arising out of an audit, concerning a 
question of fact arising under this Agreement that is not disposed of by agreement shall 
be decided by a committee consisting of City’s Contract Manager and City Engineer, who 
may consider written or verbal information submitted by Consultant. 

b. Not later than thirty (30) calendar days after completion of all work under 
the Agreement, Consultant may request review by City’s Governing Board of unresolved 
claims or disputes, other than audit.  The request for review will be submitted in writing. 

c. Neither the pendency of a dispute, nor its consideration by the committee 
referenced herein, will excuse Consultant from full and timely performance in accordance 
with the terms of this Agreement. 

 
Section 20-2. CLAIMS FILED BY CITY’S CONSTRUCTION 

CONTRACTOR 
 
a. If claims are filed by the City’s construction contractor relating to work 

performed by Consultant’s personnel, and additional information or assistance from the 



Consultant’s personnel is required in order to evaluate or defend against such claims, 
Consultant agrees to make its personnel available for consultation with the City 
construction contract administration and legal staff and for testimony, if necessary, at 
depositions and at trial or arbitration proceedings. 

 
b. Consultant’s personnel that the City considers essential to assist in 

defending against construction contractor claims will be made available on reasonable 
notice from the City. Consultation or testimony will be reimbursed at the same rates, 
including travel costs that are being paid for the Consultant’s personnel services under 
this agreement. 

 
c. Services of the Consultant’s personnel in connection with the City’s 

construction contractor claims will be performed pursuant to a written Agreement 
amendment, if necessary, extending the termination date of this agreement in order to 
finally resolve the claims. 
 

Section 21.  REMEDIES 
 
If Consultant materially breaches any of the terms of this Agreement, the City’s 

remedies shall include, but shall not be limited to, the following: 
 
a. Immediately terminate the Agreement; 
 
b. Retain the plans, specifications, drawings, reports, design documents, and 

any other work product prepared by Consultant pursuant to this Agreement;  
 

c. Retain a different consultant to complete the work described in the Scope 
of Services that is not finished by Consultant. 

 
Section 22.  ENTIRE AGREEMENT 
 
a. This Agreement supersedes any and all other agreements, either oral or 

written, between the City and Consultant with respect to the subject matter of this 
Agreement. 
 

b. This Agreement contains all of the covenants and agreements between the 
parties with respect to the subject matter of this Agreement, and each party to this 
Agreement acknowledges that no representations, inducements, promises, or 
agreements have been made by or on behalf of any party except those covenants and 
agreements embodied in this Agreement. 

 
c. No agreement, statement, or promise not contained in this Agreement shall 

be valid or binding. 
 

Section 22-1. FUNDING REQUIREMENTS 
 



a. It is mutually understood It is mutually understood between the parties that 
this Agreement may have been written before ascertaining the availability of funds or 
appropriation of funds, for the mutual benefit of both parties, in order to avoid program 
and fiscal delays that would occur if the agreement were executed after that determination 
was made. 

b. It is mutually agreed that if sufficient funds are not appropriated, this 
Agreement may be amended to reflect any reduction in funds. 

c. In addition, this Agreement is subject to any additional restrictions, 
limitations, conditions, or any statute enacted by the Congress, State Legislature, or the 
City Council of the City that may affect the provisions, terms, or funding of this Agreement 
in any manner. 

d. The parties agree that the City has the option by mutual agreement to 
amend this agreement to reflect any reduction of funds or void the Agreement under the 
termination provisions herein. 
 

Section 23. MODIFICATIONS AND AMENDMENTS / CHANGES IN 
TERMS 

 
a. This Agreement may be amended or modified only by mutual written 

agreement of the parties. 

b. The Consultant shall only commence work covered by an amendment after 
the amendment is executed and notification to proceed has been provided by the City’s 
Contract Administrator. 

c. There shall be no change in Consultant’s Project Manager or members of 
the project team, as listed in the approved Cost Proposal, which is a part of this 
Agreement without prior written approval by City’s Contract Administrator. 

 
Section 24. ASSIGNMENT AND SUBCONTRACTING 

 
a. The experience, knowledge, capability and reputation of Consultant, its 

principals and employees were a substantial inducement for the City to enter into this 
Agreement.  Assignments of any or all rights, duties or obligations of the Consultant under 
this Agreement will be permitted only with the written consent of the City.  

f. Consultant shall not subcontract any portion of the work to be performed 
under this Agreement without the written consent of the City.  If the City consents to such 
subcontract, Consultant shall be fully responsible to the City for all acts or omissions of 
the subcontractor.  Nothing in this Agreement shall create any contractual relationship 
between the City and subcontractor nor shall it create any obligation on the part of the 
City to pay or to see to the payment of any monies due to any such subcontractor other 
than as required by law.  

g. Nothing contained in this Agreement or otherwise, shall create any 
contractual relation between the City and any Subconsultants, and no sub-agreement 
shall relieve the Consultant of its responsibilities and obligations hereunder. The 



Consultant agrees to be as fully responsible to the City for the acts and omissions of its 
Subconsultants and of persons either directly or indirectly employed by any of them as it 
is for the acts and omissions of persons directly employed by the Consultant. The 
Consultant’s obligation to pay its Subconsultants is an independent obligation from the 
City’s obligation to make payments to the Consultant. 

h. The Consultant shall perform the work contemplated with resources 
available within its own organization and no portion of the work shall be subcontracted 
without written authorization by the City’s Contract Manager, except that which is 
expressly identified in the Consultant’s approved Cost Proposal. 

i. Any sub-agreement entered into as a result of this Agreement, shall contain 
all the provisions stipulated in this entire Agreement to be applicable to Subconsultants 
unless otherwise noted. 

j. Consultant shall pay its subconsultants within Fifteen (15) calendar days 
from receipt of each payment made to the Consultant by the City. 

k. Any substitution of subconsultants must be approved in writing by the City’s 
Contract Manager in advance of assigning work to a substitute Subconsultant. 

l. Consultant or subconsultant shall pay to any subconsultant, not later than 
fifteen (15) days after receipt of each progress payment, unless otherwise agreed to in 
writing, the respective amounts allowed Consultant on account of the work performed by 
the subconsultants, to the extent of each subconsultant’s interest therein. In the event 
that there is a good faith dispute over all or any portion of the amount due on a progress 
payment from Consultant or subconsultant to a subconsultant, Consultant or 
subconsultant may withhold no more than 150 percent of the disputed amount. Any 
violation of this requirement shall constitute a cause for disciplinary action and shall 
subject the licensee to a penalty, payable to the subconsultant, of 2 percent of the amount 
due per month for every month that payment is not made.  In any action for the collection 
of funds wrongfully withheld, the prevailing party shall be entitled to his or her attorney’s 
fees and costs. The sanctions authorized under this requirement shall be separate from, 
and in addition to, all other remedies, either civil, administrative, or criminal. This clause 
applies to both DBE and non-DBE subconsultants. 

m. No retainage will be held by the City from progress payments due to 
Consultant. Consultants and subconsultants are prohibited from holding retainage from 
subconsultants. Any delay or postponement of payment may take place only for good 
cause and with the City’s prior written approval. Any violation of these provisions shall 
subject the violating Consultant or subconsultant to the penalties, sanctions, and other 
remedies specified in Section 3321 of the California Civil Code. This requirement shall 
not be construed to limit or impair any contractual, administrative or judicial remedies, 
otherwise available to Consultant or subconsultant in the event of a dispute involving late 
payment or nonpayment by Consultant, deficient subconsultant performance and/or 
noncompliance by a subconsultant. This clause applies to both DBE and non-DBE 
subconsultants. 
 

Section 24-1. EQUIPMENT PURCHASES AND OTHER CAPITAL 
EXPENDITURE 



 
a. Prior written authorization from the City’s Contract Manager is required 

before the Consultant enters into any unbudgeted purchase order, or subcontract 
exceeding $5,000 for supplies, equipment, or consultant services. The Consultant shall 
provide an evaluation of the necessity or desirability of incurring such costs. 

b. For purchase of any item, service or consulting work not covered in the 
Consultant’s Scope of Work and that exceeds $5,000.00, with prior authorization by the 
City’s Contract Manager, three competitive quotations must be submitted with the 
request, or the absence of proposal must be adequately justified.  

c. Any equipment purchased as a result of this agreement is subject to the 
following: 

i. The Consultant shall maintain an inventory of all nonexpendable property. 
Nonexpendable property is defined as having a useful life of at least two 
years and an acquisition cost of $5,000 or more. If the purchased equipment 
needs replacement and is sold or traded in, the City shall receive a proper 
refund or credit at the conclusion of the Agreement, or if the Agreement is 
terminated, the Consultant may either keep the equipment and credit the 
City in an amount equal to its fair market value, or sell such equipment at 
the best price obtainable at a public or private sale, in accordance with 
established City procedures and credit the City in an amount equal to the 
sales price. If the Consultant elects to keep the equipment, fair market value 
shall be determined at the Consultant’s expense, on the basis of a 
competent independent appraisal of such equipment. Appraisals shall be 
obtained from an appraiser mutually agreeable to by the City and the 
Consultant, if it is determined to sell the equipment, the terms and 
conditions of such sale must be approved in advance by the City. 

ii. Regulation 2 CFR Part 200 requires a credit to Federal funds when 
participating equipment with a fair market value greater than $5,000 is 
credited to the project. 

 
Section 24-2. INSPECTION OF WORK 

 
The Consultant and any subcontractor shall permit the City, the State, and the Federal 
Highway Administration if federal participating funds are used in this Agreement, to review 
and inspect the project activities and files at all reasonable times during the performance 
period of this Agreement including review and inspection on a daily basis. 
 

Section 24-3. SAFETY 
 

a. Consultant shall comply with OSHA regulations applicable to Consultant for 
the services provided herein regarding necessary safety equipment or procedures. 
Consultant shall comply with safety instructions issued by the City or its representatives.  
Consultant’s personnel shall wear hard hats and safety vests at all times while working 
on the construction project site (if applicable). 



b. If applicable to the services herein, and pursuant to the authority contained 
in Section 591 of the Vehicle Code, the City has determined that such areas are within 
the limits of the project as described herein and are open to public traffic. Consultant shall 
comply with all of the requirements set forth in Divisions 11, 12, 13, 14, and 15 of the 
Vehicle Code. Consultant shall take all reasonably necessary precautions for safe 
operation of its vehicles and the protection of the traveling public from injury and damage 
from such vehicles. 

c. Any subcontract entered into by Consultant, shall contain all of the 
provisions of this Section. 

d. Consultant shall have a Division of Occupational Safety and Health (CAL-
OSHA) permit(s), as outlined in California Labor Code Sections 6500 and 6705, prior to 
the initiation of any practices, work, method, operation, or process related to the 
construction or excavation of trenches which are five feet or deeper. 
 

Section 25.  WAIVER 
 

a. No waiver shall be binding, unless executed in writing by the party making 
the waiver.  
 

b. No waiver of any provision of this Agreement shall be deemed, or shall 
constitute, a waiver of any other provision, whether or not similar, nor shall any such 
waiver constitute a continuing or subsequent waiver of the same provision. 
 

c. Failure of either party to enforce any provision of this Agreement shall not 
constitute a waiver of the right to compel enforcement of the remaining provisions of this 
Agreement. 
 

Section 26.  SEVERABILITY  
 

If any one or more of the sentences, clauses, paragraphs or sections contained 
herein is declared invalid, void or unenforceable by a court of competent jurisdiction, the 
same shall be deemed severable from the remainder of this Agreement and shall not 
affect, impair or invalidate any of the remaining sentences, clauses, paragraphs or 
sections contained herein. 

 
Section 27. VENUE 

 
All proceedings involving disputes over the terms, provisions, covenants or 

conditions contained in this Agreement and all proceedings involving any enforcement 
action related to this Agreement shall be initiated and conducted in the applicable court 
or forum in Riverside County, California. 

 
Section 28. LITIGATION EXPENSES AND ATTORNEYS’ FEES 

 
In the event any action, suit or proceeding is brought for the enforcement of, or the 

declaration of any right or obligation pursuant to this Agreement or as a result of any 



alleged breach of any provision of this Agreement, the prevailing party in such suit or 
proceeding shall be entitled to recover its costs and expenses, including reasonable 
attorney's fees, from the losing party, and any judgment or decree rendered in such a 
proceeding shall include an award thereof. 

 
 Section 29.  EXECUTION IN COUNTERPARTS 
 

This Agreement may be executed in several counterparts, each of which shall 
constitute one and the same instrument and shall become binding upon the parties when 
at least a copy hereof shall have been signed by both parties hereto.  In approving this 
Agreement, it shall not be necessary to produce or account for more than one such 
counterpart.  
 

Section 30.  CONFLICT OF INTEREST 
 

a. During the term of the Agreement, the Consultant shall disclose financial, 
business, or other relationship with the City that may have an impact upon the outcome 
of this Agreement or any ensuing City’s construction project. The Consultant shall also 
list current clients who may have a financial interest in the outcome of the Agreement or 
any ensuing City’s construction project which will follow. 

b. The Consultant certifies that it has disclosed to the City any actual, 
apparent, or potential conflicts of interest that may exist relative to the services to be 
provided pursuant to this Agreement. The Consultant agrees to advise the City of any 
actual, apparent or potential conflicts of interest that may develop subsequent to the date 
of execution of this Agreement. The Consultant further agrees to complete any 
statements of economic interest if required either by the City ordinance or State law. 

c. The Consultant hereby certifies that it does not now have nor shall it acquire 
any financial or business interest that would conflict with the performance of services 
under this Agreement. 

d. The Consultant hereby certifies that the Consultant or subconsultant and 
any firm affiliated with the Consultant or subconsultant that bids on any construction 
contract or on any Agreement to provide construction inspection for any construction 
project resulting from this Agreement, has established necessary controls to ensure a 
conflict of interest does not exist. An affiliated firm is one, which is subject to the control 
of the same persons, through joint ownership or otherwise. 

e. Consultant (including principals, associates and professional employees) 
covenants and represents that it does not have any investment or interest in real property 
and shall not acquire any interest, direct or indirect, in the area covered by this Agreement 
or any other source or income, interest in real property or investment which would be 
affected in any manner or degree by the performance of Consultant’s services hereunder.  
Consultant further covenants and represents that in the performance of its duties 
hereunder no person having any such interest shall perform any services under this 
Agreement. 

f. Consultant is not a designated employee within the meaning of the Political 
Reform Act because Consultant: 



 
(1) Does not make or participate in: 

 
(i) the making or any governmental decisions regarding approval 

of a rate, rule, or regulation, the adoption or enforcement of 
laws;  

 
(ii) the issuance, denial, suspension or revocation of permits, 

licenses, applications, certificates, approvals, orders, or 
similar authorization or entitlement;  

 
(iii) authorizing the City to enter into, modify, or renew a contract;  
 
(iv) granting the City approval to a contract that requires City 

approval and to which the City is a party, or to the 
specifications for such a contract;  

 
(v) granting the City approval to a plan, design, report, study, or 

similar item; or 
 

(vi) adopting, or granting City approval of, policies, standards, or 
guidelines for the City or for any subdivision thereof. 

 
(2) Does not serve in a staff capacity with the City and in that capacity 

participate in making a governmental decision or otherwise perform the same or 
substantially all the same duties for the City that would otherwise be performed by an 
individual holding a position specified in the City’s Conflict of Interest Code under 
Government Code Section 87302. 

 
g. In the event the City officially determines that Consultant must disclose its 

financial interests by completing and filing a Fair Political Practices Commission Form 
700, Statement of Economic Interests, Consultant shall file the subject Form 700 with the 
City Clerk’s Office pursuant to the written instructions provided by the Office of the City 
Clerk. 
 

Section 30-1. REBATES, KICKBACKS OR OTHER UNLAWFUL 
CONSIDERATION 

 
The Consultant warrants that this Agreement was not obtained or secured through 

rebates, kickbacks or other unlawful consideration either promised or paid to any City’s 
employee. For breach or violation of this warranty, the City shall have the right, in its 
discretion, to terminate this Agreement without liability, to pay only for the value of the 
work actually performed, or to deduct from this Agreement price or otherwise recover the 
full amount of such rebate, kickback or other unlawful consideration. 
  

Section 30-2. DEBARMENT ANS SUSPENSION CERTIFICATION 



 
a. The Consultant’s signature affixed herein shall constitute a certification 

under penalty of perjury under the laws of the State of California, that the Consultant or 
any person associated therewith in the capacity of owner, partner, director, officer or 
manager: 

1. Is not currently under suspension, debarment, voluntary exclusion, or 
determination of ineligibility by any federal agency; 

2. Has not been suspended, debarred, voluntary excluded, or determined 
ineligible by any federal agency with in the past three (3) years; 

3. Does not have a proposed debarment pending; and 

4. Has not been indicted, convicted, or had a civil judgement rendered against 
it by a court of competent jurisdiction in any matter involving fraud or official 
misconduct within the past three (3) years. 

b. Any exception to this certification must be disclosed to the City. Exceptions 
will not necessarily result in denial of recommendation for award but will be considered in 
determining responsibility. Disclosures must indicate the party to whom the exceptions 
apply, the initiating agency, and the dates of agency action. 

c. Exceptions to the Federal Government Excluded Parties 
(https://sam.gov/content/home) maintained by the U.S. General Services Administration 
are to be determined by the Federal Highway Association (FHWA). 

 
Section 31. EQUAL OPPORTUNITY EMPLOYMENT / NON-

DISCRIMINATION CLAUSE AND STATEMENT OF 
COMPLIANCE 

 
a. The Consultant’s signature affixed herein, and dated, shall constitute a 

certification under penalty of perjury under the laws of the State of California that the 
Consultant has, unless exempt, complied with, the nondiscrimination program 
requirements of Government Code Section 12990 and Title 2, California Administrative 
Code, Section 8103. 

b. During the performance of this Agreement, Consultant and its 
subconsultants shall not deny the Agreement’s benefits to any person on the basis of 
race, religious creed, color, national origin, ancestry, physical disability, mental disability, 
medical condition, genetic information, marital status, sex, gender, gender identity, 
gender expression, age, sexual orientation, or military and veteran status, nor shall they 
unlawfully discriminate, harass, or allow harassment against any employee or applicant 
for employment because of race, religious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, genetic information, marital status, sex, 
gender, gender identity, gender expression, age, sexual orientation, or military and 
veteran status. Consultant and subconsultants shall insure that the evaluation and 
treatment of their employees and applicants for employment are free from such 
discrimination and harassment. 



c. The Consultant and subconsultants shall comply with the provisions of the 
Fair Employment and Housing Act (Gov. Code §12990 et seq.), the applicable regulations 
promulgated there under (2 CCR §11000 et seq.), the provisions of Gov. Code §§11135-
11139.5, and the regulations or standards adopted by City to implement such article.  The 
applicable regulations of the Fair Employment and Housing Commission implementing 
Gov. Code §12990 (a-f), set forth 2 CCR §§8100-8504, are incorporated into this 
Agreement by reference and made a part hereof as if set forth in full. 

d. The Consultant shall permit access by representatives of the Department 
of Fair Employment and Housing and the City upon reasonable notice at any time during 
the normal business hours, but in no case less than twenty-four (24) hours’ notice, to such 
of its books, records, accounts, and all other sources of information and its facilities as 
said Department or City shall require to ascertain compliance with this clause. 

e. The Consultant and its subconsultants shall give written notice of their 
obligations under this clause to labor organizations with which they have a collective 
bargaining or other Agreement. 

f. The Consultant shall include the nondiscrimination and compliance 
provisions of this clause in all subcontracts to perform work under this Agreement. 

g. The Consultant, with regard to the work performed under this Agreement, 
shall act in accordance with Title VI of the Civil Rights Act of 1964 (42 U.S.C. §2000d et 
seq.). Title VI provides that the recipients of federal assistance will implement and 
maintain a policy of nondiscrimination in which no person in the United States shall, on 
the basis of race, color, national origin, religion, sex, age, disability, be excluded from 
participation in, denied the benefits of or subject to discrimination under any program or 
activity by the recipients of federal assistance or their assignees and successors in 
interest. 

h. The Consultant shall comply with regulations relative to non-discrimination 
in federally-assisted programs of the U.S. Department of Transportation (49 CFR Part 21 
- Effectuation of Title VI of the Civil Rights Act of 1964). Specifically, the Consultant shall 
not participate either directly or indirectly in the discrimination prohibited by 49 CFR §21.5, 
including employment practices and the selection and retention of Subconsultants. 

i. Consultant, subrecipient or subconsultant will never exclude any person 
from participation in, deny any person the benefits of, or otherwise discriminate against 
anyone in connection with the award and performance of any contract covered by 49 CFR 
26 on the basis of race, color, sex, or national origin. In administering the City components 
of the DBE Program Plan, Consultant, subrecipient or subconsultant will not, directly, or 
through contractual or other arrangements, use criteria or methods of administration that 
have the effect of defeating or substantially impairing accomplishment of the objectives 
of the DBE Program Plan with respect to individuals of a particular race, color, sex, or 
national origin. 
 

Section 31-1. DISADVANTAGED BUSINESS ENTERPRISES (DBE) 
PARTICIPATION 

 



(a) Consultant, and all subconsultants shall take necessary and reasonable 
steps to ensure that DBEs have opportunities to participate in the Agreement (49 CFR 
26). To ensure equal participation of DBEs provided in 49 CFR 26.5, The City shows a 
contract goal for DBEs. CONSULTANT shall make work available to DBEs and select 
work parts consistent with available DBE subconsultants and suppliers. 

Consultant shall meet the DBE goal shown in this section or demonstrate that they made 
adequate good faith efforts to meet this goal. It is Consultant’s responsibility to verify at 
the date of proposal opening that the DBE firm is certified as a DBE by using the California 
Unified Certification Program (CUCP) database and possesses the most specific 
available North American Industry Classification System (NAICS) codes or work code 
applicable to the type of work the firm will perform on the contract.  Additional, the 
Consultant is responsible to document the verification record by printing out the CUCP 
data for each DBE firm. A list of DBEs certified by the CUCP can be found here: 
https://dot.ca.gov/programs/civil-rights/dbe-search.  

All DBE participation will count toward the California Department of Transportation’s 
federally mandated statewide overall DBE goal. Credit for materials or supplies 
Consultant purchases from DBEs counts towards the goal in the following manner: 

A. 100 percent counts if the materials or supplies are obtained from a DBE 
manufacturer. 

B. 60 percent counts if the materials or supplies are purchased from a DBE regular 
dealer. 

C. Only fees, commissions, and charges for assistance in the procurement and 
delivery of materials or supplies count if obtained from a DBE that is neither a 
manufacturer nor regular dealer. 49CFR26.55 defines "manufacturer" and 
"regular dealer." 

This Agreement is subject to 49 CFR Part 26 entitled “Participation by Disadvantaged 
Business Enterprises in Department of Transportation Financial Assistance Programs”. 
Consultants who enter into a federally-funded agreement will assist the City in a good 
faith effort to achieve California's statewide overall DBE goal. 

(b) The goal for DBE participation for this Agreement is 0%. Participation 
by DBE Consultant or subconsultants shall be in accordance with information contained 
in Exhibit 10-O2: Consultant Contract DBE Commitment attached hereto in Exhibit B and 
incorporated as part of the Agreement. If a DBE subconsultant is unable to perform, 
Consultant must make a good faith effort to replace him/her with another DBE 
subconsultant, if the goal is not otherwise met. 

(c) Consultant can meet the DBE participation goal by either documenting 
commitments to DBEs to meet the Agreement goal, or by documenting adequate good 
faith efforts to meet the Agreement goal.  An adequate good faith effort means that the 
Consultant must show that it took all necessary and reasonable steps to achieve a DBE 
goal that, by their scope, intensity, and appropriateness to the objective, could reasonably 
be expected to meet the DBE goal.  If Consultant has not met the DBE goal, complete 
and submit Exhibit 15-H: DBE Information – Good Faith Efforts to document efforts to 
meet the goal.  Refer to 49 CFR Part 26 for guidance regarding evaluation of good faith 
efforts to meet the DBE goal. 



(d) Contract Assurance – Under 49 CFR 26.13(b): Consultant, subrecipient or 
subconsultant shall not discriminate on the basis of race, color, national origin, or sex in 
the performance of this contract. Consultant shall carry out applicable requirements of 49 
CFR 26 in the award and administration of federal-aid contracts. 

(e) Termination and Substitution of DBE Subconsultants 

Consultant shall utilize the specific DBEs listed to perform the work and supply the 
materials for which each is listed unless Consultant or DBE subconsultant obtains the 
City’s written consent. Consultant shall not terminate or substitute a listed DBE for 
convenience and perform the work with their own forces or obtain materials from other 
sources without authorization from the City. Unless the City’s consent is provided, the 
Consultant shall not be entitled to any payment for work or material unless it is performed 
or supplied by the listed DBE on the Exhibit 10-02 Consultant Contract DBE Commitment 
form. 

The City authorizes a request to use other forces or sources of materials if Consultant 
shows any of the following justifications: 

D. Listed DBE fails or refuses to execute a written contract based on plans and 
specifications for the project. 

E. The City stipulated that a bond is a condition of executing the subcontract and 
the listed DBE fails to meet the City’s bond requirements. 

F. Work requires a consultant's license and listed DBE does not have a valid 
license under Contractors License Law. 

G. Listed DBE fails or refuses to perform the work or furnish the listed materials 
(failing or refusing to perform is not an allowable reason to remove a DBE if the 
failure or refusal is a result of bad faith or discrimination). 

H. Listed DBE's work is unsatisfactory and not in compliance with the contract. 
I. Listed DBE is ineligible to work on the project because of suspension or 

debarment. 
J. Listed DBE becomes bankrupt or insolvent. 
K. Listed DBE voluntarily withdraws with written notice from the Contract 
L. Listed DBE is ineligible to receive credit for the type of work required. 
M. Listed DBE owner dies or becomes disabled resulting in the inability to perform 

the work on the Contract. 
N. The City determines other documented good cause. 

Consultant shall notify the original DBE of the intent to use other forces or material 
sources and provide the reasons and provide the DBE with 5 days to respond to the notice 
and advise Consultant and the City of the reasons why the use of other forces or sources 
of materials should not occur. 

Consultant’s request to use other forces or material sources must include: 

O. One or more of the reasons listed in the preceding paragraph. 
P. Notices from CONSULTANT to the DBE regarding the request. 
Q. Notices from the DBEs to CONSULTANT regarding the request. 

If a listed DBE is terminated or substituted, Consultant must make good faith efforts to 
find another DBE to substitute for the original DBE. The substitute DBE must perform at 



least the same amount of work as the original DBE under the Agreement to the extent 
needed to meet or exceed the DBE goal. 

(f) Commitment and Utilization 

The City’s DBE program must include a monitoring and enforcement mechanism to 
ensure that DBE commitments reconcile to DBE utilization. 

The City shall request the Consultant to: 

1. Notify the City’s contract administrator or designated representative of any 
changes to its anticipated DBE participation, 

2. Provide this notification before starting the affected work, 

3. Maintain records including: 

R. Name and business address of each 1st-tier subconsultant 

S. Name and business address of each DBE subconsultant, DBE vendor, and 
DBE trucking company, regardless of tier 

T. Date and payment and total amount paid to each business (see Exhibit 9-
F: Monthly Disadvantaged Business Enterprise Payment) 

If Consultant is a DBE Consultant, they shall include the date of work performed by their 
own forces and the corresponding value of the work. 

If a DBE is decertified before completing its work, the DBE must notify Consultant in 
writing of the decertification date. If a business becomes a certified DBE before 
completing its work, the business must notify Consultant in writing of the certification date. 
Consultant shall submit the notifications to the City.  On work completion, Consultant shall 
complete a Disadvantaged Business Enterprises (DBE) Certification Status Change, 
Exhibit 17-O, form and submit the form to the City within 30 days of Agreement 
acceptance. 

Upon work completion, Consultant shall complete Exhibit 17-F Final Report – Utilization 
of Disadvantaged Business Enterprises (DBE), First-Tier Subcontractors and submit it to 
the City within 90 days of Agreement acceptance. The City will withhold $10,000 until the 
form is submitted. The City will release the withhold upon submission of the completed 
form. 

In the City’s reports of DBE participation to Caltrans, the City must display both 
commitments and attainments. 

(g) A DBE is only eligible to be counted toward the Agreement goal if it performs 
a commercially useful function (CUF) on the Agreement. CUF must be evaluated on an 
agreement by agreement basis. A DBE performs a Commercially Useful Function (CUF) 
when it is responsible for execution of the work of the Agreement and is carrying out its 
responsibilities by actually performing, managing, and supervising the work involved. To 
perform a CUF, the DBE must also be responsible, with respect to materials and supplies 
used on the Agreement, for negotiating price, determining quality and quantity, ordering 
the material and installing (where applicable), and paying for the material itself.  To 
determine whether a DBE is performing a CUF, evaluate the amount of work 



subcontracted, industry practices, whether the amount the firm is to be paid under the 
Agreement is commensurate with the work it is actually performing, and other relevant 
factors. 

(h) A DBE does not perform a CUF if its role is limited to that of an extra 
participant in a transaction, Agreement, or project through which funds are passed in 
order to obtain the appearance of DBE participation.  In determining whether a DBE is 
such an extra participant, examine similar transactions, particularly those in which DBEs 
do not participate. 

(i) If a DBE does not perform or exercise responsibility for at least thirty percent 
(30%) of the total cost of its Agreement with its own work force, or the DBE subcontracts 
a greater portion of the work of the Agreement than would be expected on the basis of 
normal industry practice for the type of work involved, it will be presumed that it is not 
performing a CUF. 

(j) Consultant shall maintain records of materials purchased or supplied from 
all subcontracts entered into with certified DBEs. The records shall show the name and 
business address of each DBE or vendor and the total dollar amount actually paid each 
DBE or vendor, regardless of tier.  The records shall show the date of payment and the 
total dollar figure paid to all firms. DBE Consultant’s shall also show the date of work 
performed by their own forces along with the corresponding dollar value of the work. 

(k) If a DBE subconsultant is decertified during the life of the Agreement, the 
decertified subconsultant shall notify Consultant in writing with the date of decertification.  
If a subconsultant becomes a certified DBE during the life of the Agreement, the 
subconsultant shall notify Consultant in writing with the date of certification. Any changes 
should be reported to City’s Contract Administrator within thirty (30) calendar days. 

(l) After submitting an invoice for reimbursement that includes a payment to a 
DBE, but no later than the 10th of the following month, the prime contractor/consultant 
shall complete and email the Exhibit 9- F: Disadvantaged Business Enterprise Running 
Tally of Payments to business.support.unit@dot.ca.gov with a copy to the City. 

(m) Any subcontract entered into as a result of this Agreement shall contain all 
of the provisions of this section.  
 

Section 31-2. TITLE VI ASSURANCES 
 

APPENDIX A 

During the performance of this Agreement, the Consultant, for itself, its assignees, 
and successors in interest (herein collectively referred to as Consultant) agrees as 
follows: 

a. Compliance with Regulations: Consultant shall comply with the regulations 
relative to nondiscrimination in federally assisted programs of the Department of 
Transportation, Title 49, Code of Federal Regulations, Part 21, as they may be amended 
from time to time, (hereinafter referred to as the Regulations), which are herein 
incorporated by reference and made a part of this agreement. 



b. Nondiscrimination: Consultant, with regard to the work performed by it 
during the Agreement, shall not discriminate on the grounds of race, color, sex, national 
origin, religion, age, or disability in the selection and retention of sub-applicants, including 
procurements of materials and leases of equipment. Consultant shall not participate either 
directly or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, 
including employment practices when the agreement covers a program set forth in 
Appendix B of the Regulations. 

c. Solicitations for Sub-agreements, Including Procurements of Materials and 
Equipment: In all solicitations either by competitive bidding or negotiation made by 
Consultant for work to be performed under a Sub-agreement, including procurements of 
materials or leases of equipment, each potential sub-applicant or supplier shall be notified 
by Consultant of the Consultant’s obligations under this Agreement and the Regulations 
relative to nondiscrimination on the grounds of race, color, or national origin. 

d. Information and Reports: Consultant shall provide all information and 
reports required by the Regulations, or directives issued pursuant thereto, and shall 
permit access to its books, records, accounts, other sources of information, and its 
facilities as may be determined by the recipient or FHWA to be pertinent to ascertain 
compliance with such Regulations or directives. Where any information required of 
Consultant is in the exclusive possession of another who fails or refuses to furnish this 
information, Consultant shall so certify to the recipient or FHWA as appropriate, and shall 
set forth what efforts Consultant has made to obtain the information. 

e. Sanctions for Noncompliance: In the event of Consultant’s noncompliance 
with the nondiscrimination provisions of this agreement, the recipient shall impose such 
agreement sanctions as it or the FHWA may determine to be appropriate, including, but 
not limited to: 

U. withholding of payment to Consultant under the Agreement within a reasonable 
period of time, not to exceed 90 days; and/or 

V. cancellation, termination or suspension of the Agreement, in whole of in part. 

f. Incorporation of Provisions: Consultant shall include the provisions of 
paragraphs (1) through (6) in every sub-agreement, including procurements of materials 
and leases of equipment, unless exempt by the Regulations, or directives issued pursuant 
thereto. 

Consultant shall take such action with respect to any sub-agreement or 
procurement as the recipient or FHWA may direct as a means of enforcing such 
provisions including sanctions for noncompliance, provided, however, that, in the event 
Consultant becomes involved in, or is threatened with, litigation with a sub-applicant or 
supplier as a result of such direction, Consultant may request the recipient enter into such 
litigation to protect the interests of the State, and, in addition, Consultant may request the 
United States to enter into such litigation to protect the interests of the United States. 
 

APPENDIX E 

During the performance of this Agreement, the Consultant, for itself, its assignees, 
and successors in interest (hereinafter referred to as the “CONSULTANT”) agrees to 



comply with the following non-discrimination statutes and authorities; including but not 
limited to: 

 
W. Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), 

(prohibits discrimination on the basis of race, color, national origin); and 49 CFR 
Part 21. 

X. The Uniform Relocation Assistance and Real Property Acquisition Policies Act 
of 1970, (42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or 
whose property has been acquired because of Federal or Federal-aid programs 
and projects); 

Y. Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits 
discrimination on the basis of sex); 

Z. Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as 
amended, (prohibits discrimination on the basis of disability); and 49 CFR Part 
27; 

AA. The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et 
seq.), (prohibits discrimination on the basis of age); 

BB. Airport and Airway Improvement Act of 1982, (49 USC § 4 71, Section 4 
7123), as amended, (prohibits discrimination based on race, creed, color, 
national origin, or sex); 

CC. The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the 
scope, coverage and applicability of Title VI of the Civil Rights Act of 1964, The 
Age Discrimination Act of 1975 and Section 504 of the Rehabilitation Act of 
1973, by expanding the definition of the terms "programs or activities" to include 
all of the programs or activities of the Federal-aid recipients, sub-recipients and 
contractors, whether such programs or activities are Federally funded or not); 

DD. Titles II and III of the Americans with Disabilities Act, which prohibit 
discrimination on the basis of disability in the operation of public entities, public 
and private transportation systems, places of public accommodation, and 
certain testing entities (42 U.S.C. §§ 12131-12189) as implemented by 
Department of Transportation regulations at 49 C.P.R. parts 37 and 38; 

EE. The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. 
§ 47123) (prohibits discrimination on the basis of race, color, national origin, 
and sex); 

FF.Executive Order 12898, Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations, which ensures 
discrimination against minority populations by discouraging programs, policies, 
and activities with disproportionately high and adverse human health or 
environmental effects on minority and low-income populations; 

GG. Executive Order 13166, Improving Access to Services for Persons with 
Limited English Proficiency, and resulting agency guidance, national origin 
discrimination includes discrimination because of limited English proficiency 
(LEP). To ensure compliance with Title VI, you must take reasonable steps to 
ensure that LEP persons have meaningful access to your programs (70 Fed. 
Reg. at 74087 to 74100); 



HH. Title IX of the Education Amendments of 1972, as amended, which prohibits 
you from discriminating because of sex in education programs or activities (20 
U.S.C. 1681 et seq). 

 
Section 32.  TIME OF THE ESSENCE 

 
Time is of the essence in the performance of this Agreement. This Agreement is made in 
anticipation of conditions permitting continuous and orderly progress through completion 
of services.  Times for performance shall be extended as necessary for delays or 
suspensions due to circumstances that the consultant does not control. Consultant shall 
not have liability for any delays, expenses, losses, damages or be deemed in breach for 
liabilities which are caused by acts of god, natural disasters, epidemics, pandemics, 
quarantine restrictions, or adverse weather. 
  

Section 33. PRINCIPAL REPRESENTATIVES 
 

a. Jean Fares shall be Consultant's Principal Representative and the person 
responsible for undertaking, managing and supervising the performance of all of the 
services set forth in the Scope of Services for this Agreement. Consultant's Principal 
Representative's experience, knowledge, capability and reputation were a substantial 
inducement for the City to enter into this Agreement, and as such, for the purposes of 
performing the Scope of Services of this Agreement, the duties of Consultant's Principal 
Representative shall not be reassigned, without the express written consent of both 
parties. 
 
  b. The Community Development Director, Daniel Porras P.E., shall be the 
Principal Representative of the City for purposes of communicating with Consultant on 
any matter associated with the performance of the services set forth in this Agreement. 

Section 34.  NON-LIABILITY OF CITY’S OFFICERS AND EMPLOYEES 
 

No officer or employee of the City shall be personally liable to Consultant, or any 
successor in interest, in the event of any default or breach by the City or for any amount 
which may become due to Consultant or to its successor, or for any breach of any 
obligation of the terms of this Agreement. 
 

Section 35.  INTERPRETATION 
 

This Agreement shall not be interpreted against either party on the grounds that 
one of the parties was solely responsible for preparing it or caused it to be prepared as 
both parties were involved in drafting it. 
 

Section 36. PROTECTION AND CORRECTION OF WORK 
 

a. Consultant shall adopt reasonable methods during the life of the Agreement 
to furnish continuous protection to the work performed by Consultant, and the equipment, 
materials, papers and other components thereof to prevent losses or damages. 
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b. The performance of services by Consultant shall not relieve Consultant from 

any obligation to correct any incomplete, inaccurate or defective work at no further cost 
to the City, when such inaccuracies are due to the fault of Consultant. 

 
Section 37.  CAPTIONS AND HEADINGS 

 
The captions and headings contained in this Agreement are provided for 

identification purposes only and shall not be interpreted to limit or define the content of 
the provisions described under the respective caption or heading. 
 

Section 38. GOVERNING LAW 
 

The validity of this Agreement and any of its terms or provisions, as well as the 
rights and duties of the parties under this Agreement, shall be construed pursuant to and 
in accordance with California law. 
 

Section 39. CUMULATIVE REMEDIES 
 

Except with respect to rights and remedies expressly declared to be exclusive in 
this Agreement, the rights and remedies of the parties are cumulative and the exercise 
by either party of one or more of such rights or remedies shall not preclude the exercise 
by it, at the same or different times, of any other rights or remedies for the same default 
or any other default by the other party. 

 
Section 40.  NO THIRD-PARTY BENEFICIARIES 
 
The parties do not intend the benefits of this Agreement to inure to any third party, 

nor shall any provision of this Agreement be so construed. 
  
Section 41.  OTHER GOVERNMENTAL REGULATIONS  

  
To the extent that this Agreement may be funded by fiscal assistance from another 

governmental entity, Consultant and any subcontractors shall comply with all applicable 
rules and regulations to which City is bound by the terms of such fiscal assistance 
program. 
 

Section 42. REPRESENTATIONS OF PARTIES AND PERSONS 
EXECUTING AGREEMENT  

 
a. Each of the parties to this Agreement hereby represents that all necessary 

and appropriate actions of their governing bodies have been taken to make this 
Agreement a binding obligation of each of the parties hereto.   
 

b. The persons executing this Agreement warrant that they are duly 
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authorized to execute this Agreement on behalf of and bind the parties each purports to 
represent. 
 

Section 43.  SUCCESSORS AND ASSIGNS 
 

The provisions of this Agreement shall inure to the benefit of and shall apply to and 
bind the successors and assigns of the parties hereto. 

 
 Section 44.  SURVIVIAL 
 
 All obligations arising prior to any termination of this Agreement and all provisions 
of this Agreement allocating liability between the City and Consultant shall survive any 
such termination. 
 
 Section 45.   FINGERPRINTING  
 

Consultant hereby acknowledges that it is required to be live scanned 
(fingerprinted) by the City of Desert Hot Springs Police Department, at Consultant’s 
expense, prior to execution of this Agreement. In the event Consultant does not do so 
prior to execution, Consultant agrees to do so immediately following execution hereof. 
  

Section 46.  USE OF RECYCLED PRODUCTS 
 
 Consultant shall prepare and submit all reports, written studies and other printed 
material on recycled paper to the extent it is available at equal or less cost than virgin 
paper. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed as of the date first written above.  
 
 
 
CITY OF DESERT HOT SPRINGS 
 
 
 
 
_____________________________ 
Luke Rainey, Deputy City Manager   
     
 
 
ATTEST: 
 
 
 
 
_____________________________ 
Jerryl Soriano, CMC, City Clerk 
 
 
 
APPROVED AS TO FORM: 
 
 
 
 
_____________________________ 
Jennifer A. Mizrahi, City Attorney 
 
 
 
 

 ALBERT A. WEBB ASSOCIATES 
Incorporated 

 
 
 
 
_____________________________    
Bruce Davis, Senior Vice President  

 
 

 
 
 



 

EXHIBIT "A" 
 

SCOPE OF SERVICES 
 

 
Proposal attached, summary below; 
 
Project Name: HSIP 9-1 – Palm Drive Pedestrian Improvements Project 
Project Number: HSIPL-5384(023) / 3019 
Project Scope of Work: 
 
 
 
 
 
 
 
Project Limits: Palm Drive from Dillon Road to Pierson Boulevard 
Total Design Contract: $  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



 

EXHIBIT “B” 
 

INSURANCE REQUIREMENTS- PROFESSIONAL SERVICES AGREEMENT 
 
Insurance: 
 
Throughout the life of this Contract, Contractor shall pay for and maintain in full force and effect 
all policies of insurance required hereunder with an insurance company(ies) either (i) admitted by 
the California Insurance Commissioner to do business in the State of California and rated not less 
than "A- VII" in Best's Insurance Rating Guide, or (ii) as may be authorized in writing by City 
Manager or his/her designee at any time and in his/her sole discretion.  The following policies of 
insurance are required: 

 
(i) COMMERCIAL GENERAL LIABILITY insurance which shall be at least 

as broad as the most current version of Insurance Services Office (ISO) Commercial 
General Liability Coverage Form CG 00 01 and include insurance for “bodily injury,” 
“property damage” and “personal and advertising injury” with coverage for premises and 
operations (including the use of owned and non-owned equipment), products and 
completed operations, and contractual liability (including, without limitation, indemnity 
obligations under the Contract) with limits of liability of not less than the following: 

 
$2,000,000 per occurrence for bodily injury and property damage 
$1,000,000 per occurrence for personal and advertising injury 
$2,000,000 aggregate for products and completed operations 
$4,000,000 general aggregate  
 
(ii) COMMERCIAL AUTOMOBILE LIABILITY insurance which shall be at 

least as broad as the most current version of Insurance Service Office (ISO) Business Auto 
Coverage Form CA 00 01, and include coverage for all owned, hired, and non-owned 
automobiles or other licensed vehicles (Code 1 - Any Auto) with limits of liability of not 
less than $2,000,000 per accident for bodily injury and property damage. 

 
 (iii) WORKERS' COMPENSATION insurance as required under the California 
Labor Code. 
  
 (iv) EMPLOYERS’ LIABILITY insurance with limits of liability of not less 
than $1,000,000 each accident, $1,000,000 disease policy limit and $1,000,000 disease 
each employee. 
 

  (v) BUILDERS RISK (Course of Construction) insurance in an amount equal 
to the completed value of the project with no coinsurance penalty provisions. (Only 
required if the project includes new construction of a building; or renovation of, or 
addition to, an existing building.) 

 
  (vi) CONTRACTORS POLLUTION LIABILITY (Unless waived in writing 

by the City Manager or his/her designee in his/her sole discretion, Contractors 
Pollution Liability is required for all environmental and water remediation work and 
for all work transporting fuel.  Unless waived in writing by the City Manager or 



 

his/her designee in his/her sole discretion, Contractors Pollution Liability insurance 
is also required for demolition, renovation, HVAC, plumbing or electrical (including, 
without limitation, lighting) work on any structure built prior to the year 1990) with 
limits of liability of not less than the following: 

 
  $1,000,000 per occurrence or claim 
  $2,000,000 general aggregate per annual policy period 
 
In the event Contractor purchases an Umbrella or Excess insurance policy(ies) to meet the 
minimum limits of insurance set forth above, this insurance policy(ies) shall “follow form” and 
afford no less coverage than the primary insurance policy(ies). 
 
Should this Contract involve any lead based, mold or asbestos environmental hazard, either the 
Automobile Liability insurance policy or the Contractors Pollution Liability insurance policy shall 
be endorsed to include Transportation Pollution Liability insurance covering materials to be 
transported by Contractor pursuant to the Contract.   
 
In the event this Contract involves any lead-based environmental hazard (e.g., lead based paint), 
the Contractors Pollution Liability insurance policy shall be endorsed to include coverage for lead 
based environmental hazards.  In the event this Contract involves any asbestos environmental 
hazard (e.g., asbestos remediation), the Contractors Pollution Liability insurance policy shall be 
endorsed to include coverage for asbestos environmental hazards.  In the event this Contract 
involves any mold environmental hazard (e.g., mold remediation), the Contractors Pollution 
Liability insurance policy shall be endorsed to include coverage for mold environmental hazards 
and “microbial matter including mold” within the definition of “Pollution” under the policy.  
 
Contractor shall be responsible for payment of any deductibles contained in any insurance policies 
required hereunder and Contractor shall also be responsible for payment of any self-insured 
retentions.  Any deductibles or self-insured retentions must be declared to, and approved by, the 
City Manager or his/her designee in his/her sole discretion.  At the option of the City Manager or 
his/her designee, either (i) the insurer shall reduce or eliminate such deductibles or self-insured 
retentions as respects City, its officers, officials, employees and agents; or (ii) Contractor shall 
provide a financial guarantee, satisfactory to the City Manager or his/her designee in his/her sole 
discretion, guaranteeing payment of losses and related investigations, claim administration and 
defense expenses.  At no time shall City be responsible for the payment of any deductibles or self-
insured retentions. 

 
All policies of insurance required hereunder shall be endorsed to provide that the coverage 
shall not be cancelled, non-renewed, reduced in coverage or in limits except after 30 calendar 
day written notice has been given to City.  Upon issuance by the insurer, broker, or agent of a 
notice of cancellation, non-renewal, or reduction in coverage or in limits, Contractor shall 
furnish City with a new certificate and applicable endorsements for such policy(ies).  In the 
event any policy is due to expire during the work to be performed for City, Contractor shall 
provide a new certificate, and applicable endorsements, evidencing renewal of such policy 
not less than 15 calendar days prior to the expiration date of the expiring policy. 

 
The General Liability and Automobile Liability insurance policies shall be written on an 
occurrence form.  The Contractors Pollution Liability insurance policy shall be written on either 



 

an occurrence form, or a claims-made form.  The General Liability (including ongoing operations 
and completed operations), Automobile Liability and Contractors Pollution Liability insurance 
policies shall name City, its officers, officials, employees and agents as an additional insured.  All 
such policies of insurance shall be endorsed so Contractor’s insurance shall be primary and no 
contribution shall be required of City, its officers, officials, employees and agents.  The Builders 
Risk (Course of Construction) insurance policy shall be endorsed to name the City as a loss payee.  
Any Workers’ Compensation insurance policy shall contain a waiver of subrogation as to City, its 
officers, officials, employees and agents.  The coverage(s) shall contain no special limitations on 
the scope of protection afforded to City, its officers, officials, employees and agents.  If Contractor 
maintains higher limits of liability than the minimums shown above, City requires and shall be 
entitled to coverage for the higher limits of liability maintained by Contractor.    
 
Claims-Made Policies - If any coverage required is written on a claims-made coverage form: 
 

(i) The retroactive date must be shown, and must be before the effective date of the 
Contract or the commencement of work by Contractor. 
 

(ii) Insurance must be maintained and evidence of insurance must be provided for at 
least 5 years after completion of the work or termination of the Contract, whichever 
first occurs. 

 
(iii) If coverage is canceled or non-renewed, and not replaced with another claims-made 

policy form with a retroactive date prior to the effective date of the Contract, or 
work commencement date, Contractor must purchase extended reporting period 
coverage for a minimum of 5 years after completion of the work or termination of 
the Contract, whichever first occurs. 

 
(iv)       A copy of the claims reporting requirements must be submitted to City for review. 
 
(v)      These requirements shall survive expiration or termination of the Contract.  
 

Contractor shall furnish City with all certificate(s) and applicable endorsements effecting coverage 
required hereunder.  All certificates and applicable endorsements are to be received and 
approved by the City’s Risk Manager or his/her designee in his/her sole discretion prior to 
City’s execution of the Contract and before work commences.  Upon request of City, 
Contractor shall immediately furnish City with a complete copy of any insurance policy required 
under this Contract, including all endorsements, with said copy certified by the underwriter to be 
a true and correct copy of the original policy.  This requirement shall survive expiration or 
termination of this Contract. 
 
If at any time during the life of the Contract or any extension, Contractor or any of its 
subcontractors fail to maintain any required insurance in full force and effect, all work under this 
Contract shall be discontinued immediately, and all payments due or that become due to Contractor 
shall be withheld until notice is received by City that the required insurance has been restored to 
full force and effect and that the premiums therefore have been paid for a period satisfactory to 
City.  Any failure to maintain the required insurance shall be sufficient cause for City to terminate 
this Contract.  No action taken by City hereunder shall in any way relieve Contractor of its 
responsibilities under this Contract.   



 

 
The fact that insurance is obtained by Contractor shall not be deemed to release or diminish the 
liability of Contractor, including, without limitation, liability under the indemnity provisions of 
this Contract. The duty to indemnify City shall apply to all claims and liability regardless of 
whether any insurance policies are applicable.  The policy limits do not act as a limitation upon 
the amount of indemnification to be provided by Contractor.  Approval or purchase of any 
insurance contracts or policies shall in no way relieve from liability nor limit the liability of 
Contractor, its principals, officers, agents, employees, persons under the supervision of Contractor, 
vendors, suppliers, invitees, consultants, sub-consultants, subcontractors, or anyone employed 
directly or indirectly by any of them. 
In the event of a partial or total destruction by the perils insured against of any or all of the work 
and/or materials herein provided for at any time prior to the final completion of the Contract and 
the final acceptance by the City of the work or materials to be performed or supplied thereunder, 
the Contractor shall promptly reconstruct, repair, replace, or restore all work or materials so 
destroyed or injured at his/her sole cost and expense.  Nothing herein provided for shall in any way 
excuse the Contractor or his/her insurance company from the obligation of furnishing all the 
required materials and completing the work in full compliance with the terms of the Contract. 
 
If Contractor should subcontract all or any portion of the services to be performed under this 
Contract, Contractor shall require each subcontractor to provide insurance protection in favor of 
City, its officers, officials, employees and agents in accordance with the terms of each of the 
preceding paragraphs, except that the subcontractors' certificates and endorsements shall be on file 
with Contractor and City prior to the commencement of any work by the subcontractor. 
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