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CITY OF MONTGOMERY 1 

BOARD OF ZONING APPEALS REGULAR MEETING 2 
 3 

City Hall 4 
 10101 Montgomery Road 5 
 Montgomery, OH  45242 6 

 7 
September 28, 2021 8 

 9 
PRESENT 

 
                                      GUESTS & RESIDENTS                                                                                          STAFF 

 
Larry Hatfield, AIA 

Principal 

North Shore Design 

430 Reading Road 

Fourth Floor 

Cincinnati, OH  45202 

Craig Margolis 

Vice Mayor 

Montgomery City Council  

8270 Mellon Drive, 45242 

 Tracy Henao, Assistant City 

Manager / Acting Community 

Development Director 

 

Karen Bouldin, Secretary 

 
ALL BOARD MEMBERS PRESENT 

Mary Jo Byrnes, Chairman 

Richard White, Vice-Chairman 

Peter Fossett 

Bob Saul 

Jade Stewart 

Steve Uckotter 

 

MEMBERS NOT PRESENT 

Tom Molloy 

   
Michael Kubicki 

Kubicki Real Estate Partners 

8455 Kugler Mill Rd, 45242 

 

  

   

   

   

   

   

   

 10 

Chairman Byrnes called the meeting to order at 7:00 p.m. 11 

 12 

Roll Call 13 

 14 

The roll was called and showed the following responses: 15 

 16 

   PRESENT:  Ms. Stewart, Mr. Fossett, Mr. Uckotter, Mr. White, Mr. Saul,  17 

                        Chairman Byrnes  (6) 18 

   ABSENT:  Mr. Molloy  (1) 19 

 20 

Pledge of Allegiance 21 

All of those in attendance stood and recited the Pledge of Allegiance. 22 

 23 

Chairman Byrnes gave a brief explanation of tonight’s proceedings: She stated that tonight the 24 

Board will be conducting one public hearing.  A public hearing is a collection of testimony from 25 

City Staff, the applicant, and anyone wishing to comment on the case.  All discussions by the 26 
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Board of Zoning Appeals and all decisions will take place within the business session of this 27 

meeting, which immediately follows the public hearing.  Everyone is welcome to stay for the 28 

business session of the meeting, however, the Board will not take any further public comment 29 

during the portion of the meeting, unless clarification is needed by a Board member.   30 

Chairman Byrnes noted that anyone not agreeing with the Board’s decision has the option of 31 

appealing to Hamilton County Common Pleas Court, under the procedures established by that 32 

court.   33 

 34 

She asked all guests to turn off their cell phones. 35 

 36 

Chairman Byrnes asked that anyone planning to speak to the Board please stand to be sworn in.  37 

Chairman Byrnes swore in everyone planning to speak. 38 

 39 

Guests and Residents 40 

Chairman Byrnes asked if there were any guests or residents who wished to speak about items 41 

that were not on the agenda.  There were not. 42 

 43 

New Business (1)    44 

A request from North Shore Design, 430 Reading Road, Fourth Floor, Cincinnati, OH  45202 45 

for the property owner, Book Park, 1699 Pierce Drive, Beavercreek, OH  45432, and situated 46 

at 5017 Cooper Road, Montgomery, OH  45242, for a variance of 9 feet, from the required 15 47 

foot rear yard parking setback, and for a variance of 5 feet, from the required 5 foot east side 48 

yard setback, in order to allow for an expanded parking lot, for a proposed retail-use at 5017 49 

Cooper Road.  50 

 51 

Staff Report 52 

Ms. Henao reviewed the Staff Report dated September 28, 2021, for the applicant, North Shore 53 

Design, and the Property Owner, Book Park.  She noted that she had received 3 emails regarding 54 

this request – all from property owners in the Cooper Creek Condominiums and Apartments:  at 55 

5017 Cooper, 5345 Cooper, Unit J and Unit C.  She stated that most of the concerns related to 56 

maintaining as many trees as possible in the buffer area.  Ms. Henao also received a phone call 57 

today from the property owner at 5345 Cooper, Unit J, who indicated that she was also opposed 58 

to the side-yard setback variance because she was concerned with cars pulling directly onto the 59 

private drive.  Another phone call was received from an owner in Cooper Creek Condominiums, 60 

who did not have any objections, after Ms. Henao had answered her questions.  61 

 62 

Ms. Henao asked if there were any questions, pointing out that the applicant was also available to 63 

answer questions. 64 

 65 

Mr. Fossett asked for details about the additional parking required by the Zoning Code.   66 

Ms. Henao stated that the Zoning Code required more spaces for a retail use than for an 67 

automobile use.  The application was proposing one additional parking space over the minimum 68 

requirement.  Mr. Fossett asked if it would it still meet the requirement if the side parking was 69 

kept at two spaces.  Ms. Henao confirmed that it would. 70 

 71 
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Ms. Stewart asked if we had measured the back to see if the mature trees along the rear property 72 

line could be kept with the new plan.  According to the drawing on page 19, Ms. Stewart felt that 73 

the trees on the eastern side could be maintained, but she wondered if the drawing was truly 74 

consistent with the actual tree size.  Ms. Henao showed some photos on the large screen; she 75 

believed that there were a couple of trees on the east side that very likely could be kept.  She was 76 

unsure about the west side and felt that there would probably be disturbance near the trees due to 77 

the construction that would ultimately cause the trees to die.  Ms. Henao pointed out that the 78 

applicant had stated that they planned to replace trees that must be removed.   79 

 80 

Ms. Stewart asked if the City had an assessment of which trees could be kept. She wondered if 81 

the motion needed to specifically state that they needed to preserve healthy, mature trees or if 82 

they needed to identify the trees to be kept.  Ms. Henao suggested that the Board approve the 83 

language without identifying specific trees.  She noted that the Planning Commission will require 84 

the landscaping plan to be approved by the City Arborist.  Then, the City Arborist would meet 85 

with the applicant and Ms. Henao, assess the health of the trees, and determine which ones could 86 

be kept.  She explained that general language provides flexibility to allow for an inspection by 87 

the City Arborist. 88 

 89 

Mr. White asked about the big tree on the east side, located on the island in the parking lot - and 90 

if it would have to come out.  Ms. Henao confirmed that it would need to come down to put 91 

additional parking spaces there.  The applicant proposed new landscaping in a landscaped island 92 

that would be parallel to Cooper Road.     93 

 94 

Chairman Byrnes referred to the drawing and asked if there were trees proposed in that 95 

landscape island to shield the cars from Cooper Road.  Ms. Henao agreed and pointed out that 96 

the landscaping would also beautify the new entry to the building.  The proposed new entry 97 

feature will have added trees and landscaping to improve the aesthetics as you enter.   98 

 99 

Chairman Byrnes asked if the applicant would like to speak. 100 

 101 

Larry Hatfield, AIA, Principal, North Shore Design, 430 Reading Road, Fourth Floor, 102 

Cincinnati, OH  45202 stated that he is an architect, representing his client who intends to 103 

purchase the property.  He felt that Ms. Henao covered the facts well.  Regarding the planting 104 

that would be to the east of the entrance, the intent would be to increase the focus on that facade 105 

entrance, and to screen the condominiums in the back.   106 

 107 

Mr. White noted that the back parking lot had lots of dips; he asked if it would be leveled off.  108 

Mr. Hatfield stated that it would.  He also stated that they will remove the dumpster in the back.   109 

 110 

Ms. Stewart asked if they were committed to maintaining any healthy trees along the back 111 

property setback, as well as replacing any trees that must be replaced.  Mr. Hatfield confirmed. 112 

 113 

Chairman Byrnes asked about any environmental issues – if there was any storage of old oil.  114 

Ms. Henao stated that there was no indication of underground storage tanks.  She thought the 115 
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hydraulic lifts would need to come out so any potential for leaking hydraulic fluid could be 116 

avoided.  She did not believe there were any environmental issues on the site. 117 

 118 

Mr. White asked if there was any problem with impervious surfaces.  Ms. Henao stated that the 119 

impervious surface coverage regulation did not apply in this situation because this is 120 

commercially zoned.  The impervious surface regulation is typically for conditional uses in a 121 

residential district.  In the General Business district, the only coverage requirement for setbacks 122 

and to break up parking lots with interior landscape islands.  She pointed out that in this 123 

situation, the parking areas are small without much room for interior parking lot landscape 124 

island.  The requirements are different because of the smaller size of the lots. 125 

 126 

Adjournment 127 

Mr. White moved to close the public hearing.   128 

Mr. Uckotter seconded the motion. 129 

The public hearing adjourned at 7:25 p.m.   130 

 131 

Chairman Byrnes opened the business session at 7:25 p.m. 132 

 133 

Business Session (1) 134 

A request from North Shore Design, 430 Reading Road, Fourth Floor, Cincinnati, OH  45202 135 

for the property owner, Book Park, 1699 Pierce Drive, Beavercreek, OH  45432 and situated at 136 

5017 Cooper Road, Montgomery, OH  45242, for a variance of 9 feet, from the required 20 137 

foot rear yard parking setback, and for a variance of 5 feet, from the required 5 foot east side 138 

yard setback, in order to allow for an expanded parking lot, for a proposed retail use at  139 

5017 Cooper Road.  140 

 141 

Ms. Stewart felt that this was an upgrade for the City.  She encouraged all to stay committed to 142 

maintaining as many mature trees as possible and would like to put this as a condition.  She 143 

believed that would satisfy any rear resident issues.  Ms. Stewart stated that she had visited the 144 

area in the afternoon, pointing out that Pipkin’s was very busy, and there was no visual buffer.  145 

She believed that whatever visual disturbances this lovely building would have on the residents 146 

would be far less than the current ones, given the stock and customers at Pipkin’s.   147 

 148 

Mr. White felt this was a very appropriate use and was surprised they could convert this into a 149 

diamond store.   150 

 151 

Chairman Byrnes agreed that it would be a great improvement. 152 

 153 

Mr. Fossett was concerned with the 3 parking spots on the side that require customers to back-154 

out onto the shared driveway.  He was concerned if you were pulling in there, the trees would 155 

screen your view making an unsafe situation.  He understood that the newer features on cars had 156 

visuals to help with backing out; however, he was concerned with a potential unsafe situation 157 

that did not currently exist.  He felt it would be safer to keep the 2 spots instead of reconfiguring 158 

the spaces as proposed. 159 

 160 
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Chairman Byrnes asked if those spaces were to be used by staff.  Mr. Hatfield stated that it could 161 

be.  Chairman Byrnes stated that they could just ask if staff could back-in to those spots.   162 

 163 

Michael Kubicki, Kubicki Real Estate Partners, 8455 Kugler Mill Rd, 45242 stated that it 164 

was a jewelry store, so it was an extremely low intensive use.  People will not be coming and 165 

going all the time.  He didn’t feel this parking issue would present a problem. 166 

 167 

Ms. Stewart agreed that it was a potential safety issue.  Mr. Saul suggested a sign be placed in 168 

front of the parking spot.  Mr. Fossett felt it would be safer to keep the current two spots, and 169 

that re-orienting it to 3 spaces created a potential safety issue.  There was more discussion. 170 

 171 

Mr. Kubicki pointed out that they were 40 feet from the road, so the traffic was not travelling 172 

fast, and it was far enough from the intersection that you could see the parking.  He also noted 173 

that this would be a day-time use: their hours would be 9 a.m. to 6 p.m., allowing for good 174 

visibility.  This would be the same issue you might see at any shopping mall; and was extremely 175 

low use.  176 

  177 

Mr. Fossett stated that the major difference was the placement of the landscaped screening, right 178 

by that one parking spot.  Mr. Kubicki understood the concern for visibility and stated that they 179 

would take it into account as they designed the landscaping. 180 

 181 

Ms. Henao noted that one option, would be to make all the landscaping in this island lower than 182 

4 feet (i.e. shrubs).  Another option would be to utilize a tree that limbs up high (limbs up 5 to 6 183 

feet).  These could be put as conditions and the City Arborist could make a recommend about the 184 

landscaping so as not to cause a visual obstruction.  Chairman Byrnes felt this should be left up 185 

to the City Arborist, and not determined by the Board.  186 

 187 

Ms. Henao pointed out that typically a design is created around a 4-foot level, because when you 188 

are sitting in a vehicle, that is where your eye level is.  You either want to go above that, or 189 

below it.  She stated that the arborist and traffic engineer could assist since this was a concern.   190 

 191 

Mr. White didn’t feel we should get into too many details.   192 

 193 

Mr. Uckotter understood and agreed with Mr. Fossett’s concern; however, he felt it was 194 

outweighed by the fact that they were trying to create an ambiance there at the new entryway.  195 

You would be looking out at shrubs, rather than cars, which would soften that corner. 196 

 197 

Ms. Stewart suggested that our proposed motions needed to include the 2 conditions suggested 198 

on page 7 of the Staff Report.  199 

 200 

Mr. Uckotter moved to approve the request from North Shore Design, 430 Reading Road, 201 

Fourth Floor, Cincinnati, OH  45202 for the property owner, Book Park, 1699 Pierce Drive, 202 

Beavercreek, OH  45432, and situated at 5017 Cooper Road, Montgomery, OH  45242, to 203 

allow for a rear yard setback of 11 feet, for a portion of the parking lot, where a 15 foot rear 204 

yard parking setback is required, per Schedule 151.1207 of the Montgomery Zoning Code, as 205 
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described in the City of Montgomery Staff Report dated September 28, 2021, with the 206 

following conditions: 207 

 208 

1) A Final Development Plan, including a final landscape plan be approved by the 209 

Planning Commission and the City Arborist. 210 

 211 

2) Every effort be made to preserve any healthy, mature trees along the rear property line. 212 

 213 

This approval is justified by criteria # 1, 2, 3, 4, 5, 7, 8, 9 and 10, as outlined in Montgomery 214 

Codified Ordinance Chapter 150.2010 (d) for granting variances. 215 

 216 

Mr. Saul seconded the motion. 217 

 218 

The roll was called and showed the following vote: 219 

 220 

   AYE:  Ms. Stewart, Mr. Fossett, Mr. White, Mr. Saul, Mr. Uckotter, Chairman Byrnes  (6) 221 

   NAY:  (0) 222 

  ABSENT:  Mr. Molloy  (1) 223 

 ABSTAINED:  (0) 224 

 225 

This motion is approved. 226 

 227 

Mr. Uckotter moved to approve the request from North Shore Design, 430 Reading Road, 228 

Fourth Floor, Cincinnati, OH  45202 for the property owner, Book Park, 1699 Pierce Drive, 229 

Beavercreek, OH  45432, and situated at 5017 Cooper Road, Montgomery, OH  45242, to 230 

allow for a side yard setback of 0 feet, where a 5 foot side yard setback is required, per 231 

Schedule 151.1207 of the Montgomery Zoning Code, as described in the City of Montgomery 232 

Staff Report dated September 28, 2021, with the following conditions: 233 

 234 

1) A Final Development Plan, including a final landscape plan be approved by the 235 

Planning Commission and the City Arborist. 236 

 237 

2) Every effort be made to preserve any healthy, mature trees. 238 

 239 

This approval is justified by criteria # 1, 4, 5, 7, 9 and 10, as outlined in Montgomery Codified 240 

Ordinance Chapter 150.2010 (d) for granting variances. 241 

 242 

Mr. Saul seconded the motion. 243 

 244 

The roll was called and showed the following vote: 245 

 246 

   AYE:  Mr. Fossett, Mr. White, Mr. Saul, Mr. Uckotter, Ms. Stewart, Chairman Byrnes  (6) 247 

   NAY:  (0) 248 

  ABSENT:  Mr. Molloy  (1) 249 

 ABSTAINED:  (0) 250 
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 251 

This motion is approved. 252 

 253 

Mr. Fossett asked if the Planning Commission would be advised of tonight’s discussion around 254 

the safety concerns of the parking.  Ms. Henao stated that tonight’s meeting minutes would be 255 

included in the Planning Commission’s packet. 256 

 257 

Adjournment 258 

Mr. Uckotter moved to close the business session.   259 

Mr. Saul seconded the motion. 260 

The business session adjourned at 7:45 p.m.   261 

 262 

Chairman Byrnes opened the public hearing at 7:45 p.m. 263 

 264 

Other Business  265 

Mr. Margolis reported on his recent attendance at the celebration of General Montgomery Day in 266 

Montgomery, New York.  While it is a rural and agrarian area, many of the surrounding counties 267 

join in the celebration - there were about 150 floats in the 2 ½ hour parade.  He spoke with their 268 

historian, gathering some research and ideas for our city’s possible History Club, which was still 269 

in the incubation stage.  270 

 271 

Mr. Margolis touched on the upcoming election, pointing out that there were several candidates, 272 

including BZA member Steve Uckotter.  He reminded all members that every election is 273 

important. 274 

 275 

Mr. Margolis asked if there were any questions. 276 

 277 

Chairman Byrnes asked if it would be possible to provide safety training for Board members, at 278 

some point.  Ms. Henao stated that the COVID pandemic disturbed this training schedule; 279 

however, she would follow-up and get this training back on the agenda.   280 

 281 

Minutes 282 

Mr. Saul moved to approve the minutes of August 24, 2021, as written.  283 

Mr. White seconded the motion.   284 

The Board unanimously approved the minutes. 285 

 286 

Adjournment 287 

Mr. Uckotter moved to adjourn.  Ms. Stewart seconded the motion.   288 

The meeting adjourned at 7:50 p.m. 289 

 290 

 291 

 292 

              293 

Karen Bouldin, Clerk      Mary Jo Byrnes, Chairman                  Date 294 

 295 
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