DEPARTMENT OF THE ARMY

SAN FRANCISCO DISTRICT, U.S. ARMY CORPS OF ENGINEERS
450 GOLDEN GATE AVENUE
SAN FRANCISCO, CALIFORNIA 94102

June 1, 2021

Regulatory Division

SUBJECT: File Number SPN-2021-00066

LETTER OF PERMISSION

City of Petaluma, Public Works Department
Attn: Mr. Emmanuel Ursu

11 English Street

Petaluma, California 94952
EURSU@cityofpetaluma.org

Dear Mr. Ursu:

You are hereby granted Department of the Army authorization to remove and reconstruct an
existing 3,800-square-foot wooden dock and gangway with either a floating concrete or steel
dock of the same dimensions along with associated infrastructure, located at the Petaluma River
Turning Basin, in the City of Petaluma, Sonoma County, California; Latitude 38.23562°,
Longitude -122.63792°. The above activity must be performed in accordance with the enclosed
plans and drawings (Enclosure 1).

This authorization is issued pursuant to Section 10 of the Rivers and Harbors Act of 1899 (33
U.S.C. 8403 etseq.) and is subject to the enclosed conditions (Enclosure 2), as applicable. You
may require additional authorization from the Regional Water Quality Control Board (RWQCB)
prior to starting this activity.

You are advised that the U.S. Army Corps of Engineers (Corps) has established an
Administrative Appeal Process, as described in our regulationsat 33 C.F.R. § 331 (65 Fed. Reg.
16486; March 28, 2000) and outlined in the enclosed flowchart (Enclosure 3) and Notification of
Administrative Appeal Options, Process and Request for Appeal (NAO-RFA) form (Enclosure
4). The following two options are available to you in your evaluation of this Letter of
Permission:

1. You may accept the Letter of Permission as offered, and your project is authorized. If
you accept this permit, you waive all rights to appeal the permit, including its terms and
conditions. Please complete the appropriate parts of the "Project Status™ form (Enclosure
5) and return it to this office as your work progresses. You are responsible for ensuring
that the contractors or workers executing the activity authorized herein are
knowledgeable of the terms and conditions of this authorization.


mailto:EURSU@cityofpetaluma.org

2. You may decline the Letter of Permission because you object to certain terms and
conditions, and you may request that the permit be modified. If you decline the permit,
you must return the permit to the District Engineer and may not proceed with your
project until notified by the District Engineer. You must outline your objections to the
terms and conditions of the permit by completing Section Il of the NAO-RFA form. Your
objections must be received by the District Engineer within 60 days of the date of this
letter, or you will forfeit your right to request changes to the terms and conditions of the
permit.

Upon receipt of the completed NAO-RFA form, the District Engineer will evaluate your
objections and may: (a) modify the permit to addressall of your objections; (b) modify
the permit to address some of your objections; or (c) not modify the permit, having
determined that the permit should be issued as previously written. In any of these three
cases, the District Engineer will send you a final permit for your reconsideration, as well
as a second NAO-RFA form. Should you decline the final proffered permit, you can
appeal the declined permit by submitting the completed NAO-RFA form to the Division
Engineer. The NAO-RFA form must be received by the Division Engineer within 60
days of the date of the second transmittal letter, or you will forfeit your right to pursue an
appeal.

You may refer any questions on this matter to William Connor by telephone at (415) 503-
6631 or by e-mail at William.M.Connor@usace.army.mil. Please address all correspondence to
the Regulatory Division and refer to the File Number at the head of this letter. If you would like
to provide comments on our permit review process, please complete the Customer Survey Form
available through the Forms and Contacts Block on our website:
https://www.spn.usace.army.mil/Missions/Regulatory.aspx.

Sincerely,

WM

William M. Connor
Senior Project Manager
Regulatory Division

Enclosures
cC:

City of Petaluma, DPW, Jonathan Sanglerat, jsanglerat@cityofpetaluma.org
US NMFS, Dan Logan, dan.logan@noaa.gov
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mailto:jsanglerat@cityofpetaluma.org
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USACE File ID: SPN-2021-00066
Petaluma River Turning Basin
o l0ating Dock Replacement
Petaluma, Sonoma County
May 4, 2021
Enclosure 1

TURNING BASIN FLOATING DOCK REPAIR
WORK ELEMENTS

TURNING BASIN FLOATING DOCK REPAIR
CONSTRUCTION PLAN
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Enclosure 2

CONDITIONSTO LETTER OF PERMISSION

PERMITTEE: City of Petaluma, Public Works Department
FILE NO.: SPN-2021-00066
GENERAL CONDITIONS:

1. Thetime limit for completing the work authorized ends on June 1, 2026. If you find that you
need more time to complete the authorized activity, submit your request for a time extension to
this office for consideration at least one month before the above date is reached.

2. You must maintain the activity authorized by this permit in good condition and in
conformance with the terms and conditions of this permit. You are not relieved of this
requirement if you abandon the permitted activity, although you may make a good faith
transfer to a third party in compliance with General Condition 4 below. Should you wish to
cease to maintain the authorized activity or should you desire to abandon it without a good
faith transfer, you must obtain a modification of this permit from this office, which may
require restoration of the area.

3. If you discover any previously unknown historic or archeological remains while
accomplishing the activity authorized by this permit, you must immediately notify this office
of what you have found. We will initiate the Federal and state coordination required to
determine if the remains warrant a recovery effort or if the site is eligible for listing in the
National Register of Historic Places.

4. If you sell the property associated with this permit, you must obtain the signature of the new
owner in the space provided and forward a copy of the permit to this office to validate the
transfer of this authorization.

5. If aconditioned water quality certification hasbeenissued for your project, you must comply
with the conditions specified in the certification as special conditions to this permit. For your
convenience, a copy of the certification is attached if it contains such conditions.

6. You mustallow representatives from this office to inspect the authorized activity at any time
deemed necessary to ensure that it is being or has been accomplished in accordance with the
terms and conditions of your permit.

7. Youunderstand and agree that if future operations by the United State require the removal,
relocation or other alteration of the structure or work authorized herein, or if, in the opinion of
the Secretary of the Army or his authorized representative, said structure or work shall cause
unreasonable obstruction to the free navigation of the navigable waters, you will be required,
upon due notice from the Corpsof Engineers, to remove, relocate, or alter the structural work
or obstructions caused thereby without expense to the United States. No claim shall be made
against the United States on account of any such removal or alteration.



SPECIAL CONDITIONS:

1. The NMFS concurred with the determination that the project was not likely to adversely

affect Central California Coast steelhead (Oncorhynchus mykiss), North American green
sturgeon southern DPS (Acipenser medirostris), and designated critical habitat for these
species. This concurrence was premised, in part, on project work restrictions outlined in
enclosure 6. These work restrictions are incorporated as special conditions to the LOP
authorization for your project to ensure unauthorized incidental take of species and loss of
critical habitat does not occur.

. The Corps initiated consultation with the NMFS to address project related impacts to Essential

Fish Habitat. The conservation recommendations outlined on page 7 in enclosure 6 shall be fully
implemented as stipulated.

In-water construction activities shall be restricted to the period between June 15 and November
30.

FURTHER INFORMATION:

29 May 03

1. Congressional Authorities: You have been authorized to undertake the activity described

above pursuant to:

Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. § 403 et seq.).

2. Limits of this authorization:

a. This permit does not obviate the need to obtain other Federal, state, or local
authorizations required by law.

b. This permit does not grantany property rights or exclusive privileges.
c. This permitdoes notauthorize any injury to the property or rights of others.

d. This permit does not authorize interference with any existing or proposed Federal
project.

3. Limits of Federal Liability: Inissuing this permit, the Federal Government does not assume

any liability for the following:

a. Damages to the permitted project or uses thereof as a result of other permitted or
unpermitted activities or from natural causes.

b. Damages to the permitted project or uses thereof as a result of current or future activities
undertaken by or on behalf of the United States in the public interest.

c. Damages to persons, property, or to other permitted or unpermitted activities or
structures caused by the activity authorized by this permit.

d. Design or construction deficiencies associate with the permitted work.



e. Damage claims associated with any future modification, suspension, or revocation of
this permit.

4. Reliance on Applicant's Data: The determination of this office that issuance of this permitis
not contrary to the public interest was made in reliance on the information you provided.

5. Reevaluation of Permit Decision: This office may reevaluate its decision on this permit at any
time the circumstances warrant. Circumstances that could require a reevaluation include, but
are not limited to, the following:

a. You fail to comply with the terms and conditions of this permit.

b. The information provided by you in support of your permit application proves to have
been false, incomplete, or inaccurate. (See Item 4 above.)

c. Significant new information surfaces which this office did not consider in reaching the
original public interest decision.

Such a reevaluation may result in a determination that it is appropriate to use the suspension,
modification, and revocation procedures contained in 33 C.F.R. 8§ 325.7 or enforcement
procedures such as those contained in 33 C.F.R. 8 326.4 and 326.5. The referenced
enforcement procedures provide for the issuance of an administrative order requiring you to
comply with the terms and conditions of your permitand for the initiation of legal action where
appropriate. You will be required to pay for any corrective measures ordered by this office,
and if you failto comply with such directive, this of ficemay in certain situations (such as those
specified in 33 C.F.R. 8 209.170) accomplish the corrective measures by contract or otherwise
and bill you for the cost.

6. Extensions: General Condition 1 establishes a time limit for the completion of the activity
authorized by this permit. Unlessthere are circumstances requiringeitherapromptcompletion
of the authorized activity or a reevaluation of the public interest decision, the Corps will
normally give favorable consideration to a request for an extension of this time limit.

When the structures or work authorized by this permit are still in existence at the time the property is
transferred, the termsand conditions of this permit will continue to be binding on the new owner(s) of the
property. To validate the transfer of this permitand the associated liabilities associated with compliance
with its terms and conditions, have the transferee sign and date below.

(TRANSFEREE) (DATE)

29 May 03



Enclosure 3

Applicant Options with Initial Proffered Permit

Applicant/Corps sign standard
permitor applicantaccepts
letter of permission.

The projectis authorized.

Initial proffered
permitsent to
applicant.

Does the
applicantaccept
the terms and
conditions ofthe

initialhs nrnffarad

Applicant sends specific objectionsto district
engineer. The district engineer will either
modify the permit to remove all objectionable
conditions, remove some of the objectionable
conditions, or not modify the permit. A
proffered permit is sent to the applicant for

reconsideration with an NAP and an RFA form.

Applicant/Corps sign standard
permitor applicantaccepts
letter of permission.

The projectis authorized.

Appendix B

Does the
applicant accept
the terms and
conditions of the

initialh/ nraffarad

Applicantdeclines the proffered permit

The declined individual permit may be
appealed by submitting a RFA to the

division engineer within 60 days ofthe
date of the NAP (see Appendix A).

29 May 03




Enclosure 4

NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND

REQUEST FOR APPEAL

Applicant: City of Petaluma, Dept. of Public Works \ File Number: SPN-2021-00066 Date: 5/26/21
Attached is: See Section below

[0 | | INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A

[_| | PROFFERED PERMIT (Standard Permit or Letter of permission) B

[_| | PERMIT DENIAL C

[_| | APPROVED JURISDICTIONAL DETERMINATION D

[ | | PRELIMINARY JURISDICTIONAL DETERMINATION E

- -~
SECTION I - The following identifies your rights and options regarding an administrative appeal of the above

decision. Additional information may be found at http://www.usace.army.mil/cecw/pages/reg_materials.aspx
or Corps regulations at 33 CFR Part 331.
A: INITIAL PROFFERED PERMIT: You may accept or object to the permit.

e ACCEPT: Ifyoureceived a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

e OBJECT: Ifyou object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that
the permit be modified accordingly. You must complete Section II of this form and return the form to the district engineer.
Your objections must be received by the district engineer within 60 days of the date of this notice, or you will forfeit your right
to appeal the permit in the future. Upon receipt of your letter, the district engineer will evaluate your objections and may: (a)
modify the permit to address all of your concerns, (b) modify the permit to address some of your objections, or (c¢) not modify
the permit having determined that the permit should be issued as previously written. After evaluating your objections, the
district engineer will send you a proffered permit for your reconsideration, as indicated in Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit

e ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

e APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this
form and sending the form to the division engineer. This form must be received by the division engineer within 60 days of the
date of this notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process
by completing Section II of this form and sending the form to the division engineer. This form must be received by the division
engineer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or
provide new information.

e ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date
of this notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

e APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers Administrative
Appeal Process by completing Section II of this form and sending the form to the division engineer. This form must be received
by the division engineer within 60 days of the date of this notice.

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps
regarding the preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an
approved JD (which may be appealed), by contacting the Corps district for further instruction. Also you may
provide new information for further consideration by the Corps to reevaluate the JD.



http://www.usace.army.mil/cecw/pages/reg_materials.aspx

SECTION II - REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an

initial proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons

or objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the
record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to
clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the record. However,
you may provide additional information to clarify the location of information that is already in the administrative record.

POINT OF CONTACT FOR QUESTIONS OR INFORMATION:

If you have questions regarding this decision and/or the appeal process
you may contact:

L. Kasey Sirkin

Acting North Branch Chief, Regulatory Division

San Francisco District, U.S. Army Corps of Engineers

450 Golden Gate Avenue, 4 Floor

San Francisco, CA 94102-3404

Phone: (707) 443-0855 Email: L.K.Sirkin@usace.army.mil

If you only have questions regarding the appeal process you may

also contact:

Thomas J. Cavanaugh

Administrative Appeal Review Officer,

U.S. Army Corps of Engineers

South Pacific Division

450 Golden Gate Avenue, 6™ Floor

San Francisco, California 94102-3406
Phone: (415) 503-6574 Fax: (415) 503-6646
Email: thomas.j.cavanaugh@usace.army.mil

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government
consultants, to conduct investigations of the project site during the course of the appeal process. You will be provided a 15 day
notice of any site investigation, and will have the opportunity to participate in all site investigations.

Signature of appellant or agent.

Date:

Telephone number:

SPD version revised December17, 2010
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Applicant Options with Initial Proffered Permit

Applicant/Corps sign standard
permit or applicant accepts
letter of permission.

The project is authorized.

Initial proffered
permit sent to
applicant.

Does
applicant accept the
terms and conditions of the
initial proffered
permit?

Yes

Applicant sends specific objections to
district engineer. The district engineer
will either modify the permit to remove all
objectionable conditions, remove some
of the objectionable conditions, or not modify
the permit. A proffered permit is sent to the
applicant for reconsideration with an NAP
and an RFA form.

Applicant/Corps sign standard
permit or applicant accepts
letter of permission.

The project is authorized.

Appendix B

Does the
applicant accept the
terms and conditions of
the proffered
permit?

Yes

Applicant declines the proffered permit.
The declined individual permit may be
appealed by submitting a RFA to the
division engineer within 60 days of the
date of the NAP (see Appendix A).




Enclosure 5
PROJECT STATUS

Please use the forms below to report the dates when you start and finish the work authorized by the enclosed permit. Also, i fyou suspendwork for
an extended period of time, use the forms below to report the dates you suspendedand resumedwork. If you find that you can not complete the work
within the time granted by the permit, please apply for a time extension at least one month before your permitexpires. If you materially change the
plan or scope of the work, itwill be necessary for you to submit new drawings and a request for amodification of your permit.

(cutas needed)

NOTICE OF COMPLETION OF WORK under Department of the Army Permit No. SPN-2021-00066
TO: District Engineer, US Army Corps of Engineers, Regulatory Division, 450 Golden Gate Avenue, 4th Floor, San Francisco, Calif ornia94102

In compliance with the conditions of Permit No. SPN-2021-00066, this is to notify you that work was completed on

Date:
Permittee: City of Petaluma,. Address: 11 English Street Petaluma California, 94952

(cutas needed)

NOTICE OF RESUMPTION OF WORK under Department of the Army Permit No. SPN-2021-00066
TO: District Engineer, US Army Corps of Engineers, Regulatory Division, 450 Golden Gate Avenue, 4th Floor, San Francisco, California 94102

In compliance with the conditions of Permit No. SPN-2021-00066, this is to notify you that work was resumed on

Date:

Permittee: City of Petaluma, Address: 11 English Street Petaluma California, 94952

(cutas needed)

Date:

NOTICE OF SUSPENSION OF WORK under Department of the Army Permit No. SPN-2021-00066
TO: District Engineer, US Army Corps of Engineers, Regulatory Division, 450 Golden Gate Avenue, 4th Floor, San Francisco, California 94102

In compliance with the conditions of Permit No. SPN-2021-00066, this is to notify you that work was suspended on

Date:

Permittee: City of Petaluma, Address: 11 English Street Petaluma California, 94952

(cutas needed)

Date:

NOTICE OF COMMENCEMENT OF WORK under Department of the Army Permit No. SPN-2021-00066
TO: District Engineer, US Army Corps of Engineers, Regulatory Division, 450 Golden Gate Avenue, 4th Floor, San Francisco, California94102

In compliance with the conditions of Permit No. SPN-2021-000686, this is to notify you that work was commenced on

Date:

Permittee: City of Petaluma, Address: 11 English Street Petaluma California, 94952
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UNITED STATES DEPARTMENT OF COMMERCE

ST ey, . A it s .
3’ \ ’ﬁf 1-% National Oceanic and Atmospheric Administration
§ g =» | NATIONAL MARINE FISHERIES SERVICE
. w.......| * | West Coast Region
1’4 T f 777 Sonoma Avenue, Room 325

:,,",';.., Santa Rosa, California 95404-4731

April 12, 2021 Refer to NMFS No: WCRO-2021-00315

James Mazza

Chief, Regulatory Division

U.S. Department of the Army

Corps of Engineers, San Francisco District

450 Golden Gate Avenue, 4th Floor, Suite 0134
San Francisco, California 94102-3406

Re:  Endangered Species Act Section 7(a)(2) Concurrence Letter and Magnuson-Stevens
Fishery Conservation and Management Act Essential Fish Habitat Response for the
Petaluma River Turning Basin Dock Replacement Project in the Petaluma River, City of
Petaluma, Sonoma County, California (Corps File No. 2021-00066)

Dear Mr. Mazza:

On February 16, 2021, NOAA’s National Marine Fisheries Service (NMFS) received your
request for a written concurrence that the U.S. Army Corps of Engineers’ (Corps) proposed
authorization of the Petaluma River Turning Basin Dock Replacement Project (Project) in the
City of Petaluma, Sonoma County, California, pursuant to Section 10 of the Rivers and Harbors
Act (RHA) of 1899 (33 U.S.C. 403 et seq.) is not likely to adversely affect species listed as
threatened or endangered or critical habitats designated under the Endangered Species Act
(ESA). This response to your request was prepared by NMFS pursuant to section 7(a)(2) of the
ESA, implementing regulations at 50 CFR 402, and agency guidance for preparation of letters of
concurrence.

NMES also reviewed the likely effects of the proposed action on essential fish habitat (EFH),
pursuant to section 305(b) of the Magnuson-Stevens Fishery Conservation and Management Act
(MSA) (16 U.S.C. 1855(b)), and concluded that the action would adversely affect the EFH for
various life stages of fish species managed under Pacific Coast Salmon Fishery Management
Plan (FMP), the Pacific Groundfish FMP, and the Coastal Pelagic FMP. Therefore, we have
included the results of that review in this document and EFH conservation recommendations are
provided below.

This letter underwent pre-dissemination review using standards for utility, integrity, and
objectivity in compliance with applicable guidelines issued under the Data Quality Act (section
515 of the Treasury and General Government Appropriations Act for Fiscal Year 2001, Public
Law 106-554). The document will be available within two weeks at NMFS’ Environmental
Consultation Organizer (ECO) at this link: [https://www.fisheries.noaa.gov/resource/tool-
app/environmental-consultation-organizer-eco]. A complete record of this consultation is on file
at NMFS North-Central Coast Office in Santa Rosa, California.






Consultation History

The Corps initiated informal consultation with NMFS by letter dated February 16, 2021.
Additional information was provided to NMFS by the City of Petaluma (City) via telephone calls
on March 9, 2021, and March 16, 2021, and email messages on March 15, 2021 and March 16,
2021. The City confirmed the Project’s construction activities would be restricted to the period
between June 15 and October 15 in an email message to NMFS and the Corps on March 16,
2021. NMEFS received sufficient information to initiate consultation on March 16, 2021.

Proposed Action and Action Area

The City has submitted an application to the Corps for the renovation of existing dock facilities
in the Petaluma River Turning Basin to support recreational boating on the Petaluma River. The
existing structures in the Turning Basin include the pier access structure, metal gangways,
floating wooden dock, and piles. The City proposes to remove the wooden dock and replace it
with a new concrete dock system. The new dock will have the same dimensions (8-feet wide x
462-feet long), orientation (roughly C-shaped, opening to the southwest), and location (northern
terminus of the turning basin) as the existing dock. The current dock has electrical receptacles
and potable water valves, though they are not currently functioning. The new dock will have the
same utilities built in, though they will not be functional until some future undetermined date.

The Project will utilize the existing piles and no new piles will be installed. The new dock
segments will be constructed offsite. The City will remove the existing wood dock and install
the new dock using either a land-based crane or a crane on a barge. The barge, if used, will be
held in place using spuds. Construction will take one or two weeks to complete and will be
conducted between June 15 and October 15.

We considered, under the ESA whether or not the proposed action would cause any other
activities and determined that it would not.

The action area for the project consists of the waters and substrate of the Petaluma River within
the Turning Basin and the channel downstream for a distance of 250 feet to include the length of
waterway in which any temporary disruption to habitat (e.g., fine sediment plume from use of
spuds) might be detectable. In total, the action area includes approximately 550 linear feet of the
Petaluma River. The upstream portion of the action area contains river banks that are landscaped
with mulch and ornamental trees. At the top of the bank, adjacent to the Petaluma Turning Basin
site, is the River Plaza Shopping Center and parking area and the former River House and
Cavanaugh City Park. The Turning Basin contains open water generally ranging from 10 to 20
feet in depth. The basin is periodically dredged for navigation.

Action Agency’s Effects Determination

The Corps determined the proposed action may affect, but is not likely to adversely affect
(NLAA) threatened green sturgeon, and ESA-listed salmonids, and their designated critical
habitats. The Corps’ finding of NLAA is based on the restriction of construction activities to a
work window that avoids migrating listed anadromous salmonids, as well as the Petaluma River
providing sufficient area for a species to move if disturbed.





Available information indicates the following listed species (Distinct Population Segments
[DPS]) under the jurisdiction of NMFS may be affected by the project:

Central California Coast steelhead DPS (Oncorhynchus mykiss)
threatened (71 FR 834; January 5, 2006)
critical habitat (70 FR 52488; September 2, 2005); and

North American green sturgeon southern DPS (Acipenser medirostris)
threatened (71 FR 17757; April 7, 2006)
critical habitat (74 FR 52300; October 9, 2009).

The life history of threatened green sturgeon in California is summarized in Adams et al. (2002)
and NMFS (2005). The Southern DPS of North American green sturgeon are anadromous,
making migrations to the Sacramento River in the spring, with peaks in April-June (Moyle et al.
1995). They hold in deep pools or holes in the mainstem Sacramento River to stage for
spawning. Spawning occurs within the upper reaches of the Sacramento River, and eggs are
broadcast spawned over large cobble substrate, where they settle into the spaces between the
cobbles. The juveniles spend one to four years in freshwater, before migrating to the ocean. As
juvenile green sturgeon age, they migrate downstream and live in the lower delta and bays,
spending from three to four years there before entering the ocean. Adult Southern DPS green
sturgeon enter San Francisco Bay in late winter through early spring (NMFS 2005), and juvenile
and adult Southern DPS green sturgeon may be present in San Francisco Bay and near the
project site year-round. Although green sturgeon may occasionally be found in the Petaluma
River, available information indicates that adult green sturgeon neither spawn in the Petaluma
River nor use it as a migratory pathway. Juvenile green sturgeon are known to inhabit San Pablo
Bay, into which the Petaluma River flows. Because the lower section of the Petaluma River is
tidal, there is the possibility that juvenile green sturgeon could enter the river. However, the
project construction site is approximately 13 miles upriver from the mouth. The shallow and
relatively narrow condition of the Petaluma River channel at the project site does not provide
optimal rearing habitat for green sturgeon.

The life history of steelhead is summarized in Busby ef al. (1996). Threatened Central
California Coast (CCC) steelhead occur seasonally in the Petaluma River project area. Steelhead
use the Petaluma River primarily as a migration corridor between the ocean and their natal
streams tributary to the Petaluma River. Adult steelhead migrate upstream in the winter months
to spawn in its tributaries. Juvenile steelhead typically spend one to two years in freshwater
prior to migrating downstream to the ocean. During smoltification, juvenile steelhead migrate
from tributary streams through the Petaluma River in the winter and spring months to the ocean
and migrate from the ocean upstream to spawn from December through April (Fukushima and
Lesh 1998).

Regarding EFH, the Corps did not make a determination regarding the effects of proposed
activities. The Project is located within areas identified as EFH for various life stages of fish
species managed under the Pacific Coast Groundfish FMP, Coastal Pelagic Species FMP, and
Pacific Coast Salmon FMP. The lower Petaluma River, including the Project area, is also





designated as an estuary habitat area of particular concern (HAPC) for various federally-
managed fish species as defined in the Pacific Salmon and Groundfish FMPs.!

ENDANGERED SPECIES ACT

Effects of the Action

Under the ESA, “effects of the action” are all consequences to listed species or critical habitat
that are caused by the proposed action, including the consequences of other activities that are
caused by the proposed action. A consequence is caused by the proposed action if it would not
occur but for the proposed action and it is reasonably certain to occur. Effects of the action may
occur later in time and may include consequences occurring outside the immediate area involved
in the action (50 CFR 402.02). In our analysis, which describes the effects of the proposed
action, we considered 50 CFR 402.17(a) and (b). When evaluating whether the proposed action
is not likely to adversely affect listed species or critical habitat, NMFS considers whether the
effects are expected to be completely beneficial, insignificant, or discountable. Completely
beneficial effects are contemporaneous positive effects without any adverse effects to the species
or critical habitat. Insignificant effects relate to the size of the impact and should never reach the
scale where take occurs. Effects are considered discountable if they are extremely unlikely to
occur.

The effects of the proposed action are reasonably likely to include elevated noise level, degraded
water quality, and disturbance of benthic habitat during the replacement of the dock. By
completing in-water work activities between June 15 and October 15, the proposed construction
schedule avoids the migration periods of CCC steelhead in the Petaluma River and therefore
avoids their co-occurrence with these anticipated construction-related effects. All anticipated
construction-related effects are expected to be temporary, and to fully and quickly dissipate when
construction activities cease. Therefore, any construction effects related to listed CCC steelhead
are anticipated to be discountable. Threatened green sturgeon may be present in the Petaluma
River during the one to two-week construction period.

The use of spuds to stabilize the barge during construction may generate increased levels of
turbidity in the water column due to the mobilization of the substrate when the spuds are lifted
from the substrate. Extended periods of high turbidity can reduce primary productivity of an
aquatic area (Cloern 1987) and may cause the fish to suffer stress, reduced gill function and
feeding ability (Benfield and Minello 1996, Nightingale and Simenstad 2001). However, the
placement and removal of spuds to support the barge during construction are short-term (two
weeks or less), and increased levels of turbidity are expected to be minor, localized and dissipate
quickly due to tidal currents and river flow conditions. If green sturgeon do encounter the area
during a period of elevated turbidity, they are benthic dwelling species and are adapted to living
in estuaries with fine sediment bottoms and inhabit areas with high levels of turbidity. For these

! For more information on HAPCs designated under the Groundfish and Salmon FMPs, please see page 102 of the
Groundfish FMP at http://www.pcouncil.org/wp-content/uploads/2017/03/GF_FMP_FinalThruA27-Aug2016.pdf,
and page 6 of the Salmon FMP Appendix A at http://www.pcouncil.org/wp-content/uploads/Salmon EFH
Appendix A FINAL September-25.pdf.





reasons, the potential effects of minor and localized areas of elevated turbidity associated with
this project’s use of spuds should be insignificant to green sturgeon.

The action area is located within designated critical habitat for CCC steelhead and Southern DPS
of green sturgeon. The physical and biological features (PBFs)? of designated critical habitat for
CCC steelhead include estuarine areas free of obstruction with water quality, water quantity, and
salinity conditions supporting juvenile and adult physiological transitions between fresh- and
saltwater; natural cover such as submerged and overhanging large wood, aquatic vegetation,
large rocks and boulders, and side channels; and juvenile and adult forage, including aquatic
invertebrates and fishes, supporting growth and maturation. The PBFs of designated critical
habitat for green sturgeon in estuarine areas include food resources, water flow, water quality,
migratory corridor, water depth, and sediment quality.

During construction critical habitat will be temporarily affected by degraded water quality
(increased turbidity) and disturbance of benthic habitat. As discussed above, effects to water
quality are expected to be insignificant. Extraction of barge spuds are expected to disturb bottom
sediments and the associated benthic invertebrate community. In response to these impacts to
invertebrates, foraging by fish may be temporarily impacted until the benthic community and
habitat functions recover. Due to the small area affected by placement of spuds to support the
barge, the benthic community within the disturbed areas are expected to fully recover within a
few weeks.

The replacement dock will not add more surface area to the existing dock. However, the
upgraded floating dock will allow about 3,700 cubic feet of existing overwater shading to persist
into the future. Overwater structures, such as docks and piers, result in shading of the water
column and benthic habitats. Shading is known to reduce growth of submerged aquatic
vegetation, decrease primary productivity, alter predator-prey interactions, change invertebrate
assemblages, and reduce the density of benthic invertebrates (Helfman 1981; Glasby 1999;
Struck et al. 2004; Stutes et al. 2006); all of which may lead to an overall reduction in the quality
of fish habitat. The area to be affected by this project’s overwater structure in the action area is
limited to the Turning Basin which is a segment of the river that has been widened and modified
for boat traffic. The basin is dredged regularly for navigational purposes and the area does not
appear to support submerged vegetation. The tidal water in this area of the Petaluma River is
also generally turbid limiting the ability for light to transmit through the water. Based on the
highly modified condition of the Turning Basin and generally turbid water conditions in the
action area, the replacement of the dock in the Petaluma River Turning Basin is not expected to
degrade PBFs of designated critical habitat in the action area.

Conclusion
Based on this analysis, NMFS concurs with the Corps that the proposed action is not likely to
adversely affect the subject listed species and designated critical habitats.

2 The designations of critical habitat for these species used the term primary constituent element (PCE) or essential
features. The new critical habitat regulations (81 FR 7414) replace these terms with physical or biological features
(PBFs). This shift in terminology does not change the approach used in conducting our analysis, whether the original
designation identified PCEs, PBFs, or essential features. We use the term PBF from this point forward in this letter
to mean PCE or essential feature, as appropriate for the specific critical habitat.





Reinitiation of Consultation

Reinitiation of consultation is required and shall be requested by the Corps’ or by NMFS, where
discretionary Federal involvement or control over the action has been retained or is authorized by
law and (1) the proposed action causes take; (2) new information reveals effects of the action that
may affect listed species or critical habitat in a manner or to an extent not previously considered;
(3) the identified action is subsequently modified in a manner that causes an effect to the listed
species or critical habitat that was not considered in the written concurrence; or (4) a new species
is listed or critical habitat designated that may be affected by the identified action (50 CFR
402.16). This concludes the ESA consultation.

MAGNUSON-STEVENS FISHERY CONSERVATION AND MANAGEMENT ACT

Section 305(b) of the MSA directs Federal agencies to consult with NMFS on all actions or
proposed actions that may adversely affect EFH. Under the MSA, this consultation is intended
to promote the conservation of EFH as necessary to support sustainable fisheries and the
managed species’ contribution to a healthy ecosystem. For the purposes of the MSA, EFH
means “those waters and substrate necessary to fish for spawning, breeding, feeding, or growth
to maturity”, and includes the associated physical, chemical, and biological properties that are
used by fish (50 CFR 600.10). Adverse effect means any impact that reduces quality or quantity
of EFH, and may include direct or indirect physical, chemical, or biological alteration of the
waters or substrate and loss of (or injury to) benthic organisms, prey species and their habitat,
and other ecosystem components, if such modifications reduce the quality or quantity of EFH.
Adverse effects may result from actions occurring within EFH or outside of it and may include
direct, indirect, site-specific or habitat-wide impacts, including individual, cumulative, or
synergistic consequences of actions (50 CFR 600.810). Section 305(b) of the MSA also requires
NMEFS to recommend measures that can be taken by the action agency to conserve EFH. Such
recommendations may include measures to avoid, minimize, mitigate, or otherwise offset the
adverse effects of the action on EFH (50 CFR 600.905(b)).

NMES determined the proposed action would adversely affect EFH for various life stages of fish
species managed under the Pacific Coast Salmon FMP, the Pacific Coast Groundfish FMP, and
Coastal Pelagic Species FMP due to overwater shading. Shading is known to decrease primary
productivity (Stutes et al. 2006), alter predator-prey interactions (Helfman 1981), change
invertebrate assemblages (Glasby 1999), and reduce the density of benthic invertebrates (Struck
et al. 2004). Although there is no increase in overwater area, the new dock will allow this
shaded condition to persist into the future. As described above, the shaded area resulting from
dock replacement is not expected to affect submerged aquatic vegetation, because the Turning
Basin is periodically dredged. Upon completion of the new dock, the existing pilings that secure
the facility have flat tops, which allow predatory birds to perch. Avian predators take advantage
of these manmade perches to increase their effective predation rates upon fish.

NMES has determined the following conservation recommendations are necessary to avoid,
minimize, or offset the impact of the proposed action on EFH:





(1) The City should place devices to deter predatory birds from perching on the pilings at the
Turning Basin dock and other City-owned facilities along the Petaluma River waterfront.

(2) The City should incorporate light penetrating materials (e.g., grating) in City-owned
docks and gangways along the Petaluma River to the maximum extent practical.

As required by section 305(b)(4)(B) of the MSA, the Corps must provide a detailed response in
writing to NMFS within 30 days after receiving an EFH Conservation Recommendation. Such a
response must be provided at least 10 days prior to final approval of the action if the response is
inconsistent with any of NMFS’ EFH Conservation Recommendations unless NMFS and the
Federal agency have agreed to use alternative time frames for the Federal agency response. The
response must include a description of the measures proposed by the agency for avoiding,
minimizing, mitigating, or otherwise offsetting the impact of the activity on EFH. In the case of
a response that is inconsistent with the Conservation Recommendations, the Federal agency must
explain its reasons for not following the recommendations, including the scientific justification
for any disagreements with NMFS over the anticipated effects of the action and the measures
needed to avoid, minimize, mitigate, or offset such effects (50 CFR 600.920(k)(1)).

The Corps must reinitiate EFH consultation with NMFS if the proposed action is substantially
revised in a way that may adversely affect EFH, or if new information becomes available that
affects the basis for NMFS’ EFH conservation recommendations (50 CFR 600. 920(1)). This

concludes the MSA consultation.

Please direct questions regarding this letter to Daniel Logan, Santa Rosa, California at 707-575-
6053 or via email at dan.logan@noaa.gov.

Sincerely,

|
%@W SN
Gary Stern
San Francisco Bay Branch Chief

North Central Coastal Office

cc: William Connor, USACE, San Francisco, California
Copy to E-File ARN 151422WCR2021SR00034
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