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Peter J. Kirsch, Esq.

Kaplan, Kirsch & Rockwell LLP
1675 Broadway, Suite 2300
Denrver, CO 80202

RE: Proposed Codification and Modification of Terminal Capacity Restrictions at
Wesichester County Airport

Dear Mx. Kirsch:

This is in response fo an April 20, 2004 request from Westchester County (County) for the views of
the Office of the Chief Counsel, Federal Aviation Administration (FAA) conceming the County’s
proposal to take several actions with regard to its use restrictions and limitations in effect at
Westchester County Airport (Airport). We understand that you represent the County in this matter.
The County’s restrictions include Emitations on passenger thronghput of the Airport terminal,
limitations on the number of gates available for scheduled commercial passenger operations, a
lottery mechanismn fo allocate ferminal capacity and to ensure competition among cormmercial air
cariers, and technical specifications based upon such factors as ranway weight limitations' and
aircraft fuselape length.

You have advised that recently it has become clear o the County that its existing Airport use
restrictions (set forth in varions resolutions, policies, and agreements) were difficult to understand,
especially for Airport users. As a result, yon reported that in connection with negotiations with the
air carriers for renewal of the County’s 1994 Terminal Capacity Agreement — which is set to expire
at the end 0£2004 — the County believes it would be prudent to collect and codify existing legal
requircments so that all use restrictions would be more easily accessible.? Specifically, the County
proposes to take the following actions: (1) codify and clarify existing legal restrictions; (2) extend
and renew the existing Airport temninal use agreement with air carriers who use the comnmercial
Ppassenger terminal by entering into a new terminal use agreement; and (3) codify and modify

! ¥n a notice published on July 1, 2003, Weight-Based Restrictions at Airports: Proposed Policy (68 Fed,
Reg. 39176), the FAA affirmed its policy that reasonable weight-based access restrictions at alrports can be
used to proteot eitport paverent. Usc of weight-based restrictionis for other purposes, such as noise
roitigation, would not be consistent with the adrport operator’s obligation to provide reasonable, not unjustly
discriminatory access to the airport.

? As the County notes, not all operational constraints are appropriate for codification since some of the

existing constraints are contractual or technica] in nature because they affect only the buginess relationship
between the County and the air carricrs.
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existing technical specifications and procedures for allocation of Airport capacity. According to the
Counnty, all changes will make the mitations less restrictive that those in effect today.

In this letter, we conclude that the proposed County actions are exempt from the Airport Noise and
Capacity Act of 1990 (ANCA) since the actions relate to airport noise or access restrictions that were
in effect on November 5, 1990 and would not “reduce or limit aircraft operations or affect aircraft
safety.” 49 U.S.C. § 47524(d)(4). We also advise that the FAA will not act to prevent adoption and
approval of the proposed County actions under any transfer or grant agrecments, and that the
adoption and approval itself will not adversely affect future County grant applications under the
Airport and Airway Improvement Act of 1982, a8 amended (AAJA), or applications to imposs or
collect passenger facility charges under 49 US.C. § 40117,

The Counnty’s March 16, 2004 submission, Terminal Capacity Restrictions: Briefing Materials for
FAA Staff, assisted the FAA in reviewing and analyzing the County’s proposed actions. The varions
timelines and tables of historic sources for the Connty’s restrictions were especially helpful. The

" materials describe the history of the Coumty's restrictions; the 1984 Midway litigation; the
subscquent 1985 Midway stipulation; and air cander agreement over the years with the County’s
terminal capacity limit, lottery system, and various techmical limitations.

The materia] provided by the County indicates that there are currently three restrictions in effect at
the Airport:

» The use of the Airport terminal is limited to 240 passengers per half-hour;

» Commercial air carriers are limited to four operations per half-hour to correspond to the four
gatc positions in the terminal. Two of these positions have historically been designated for
aircraft with fuselages no longer than 85 feet and two for sircraft with fuselages up to 126
feet in length®; and

* Ajrcraft may not exceed 120,000 pounds maximum gross takeoff weight with dual landing
gear. The County currently provides prior permission for operations np to 135,000 pounds
maximurm gross takeoff weight.

Passenger terminal space and terminal ramp space has been allocated through a loftery system since
1985. :

The County proposes to codify, clarify, and/or modify its existing use restrictions through the
adoption of threc documents: (1) a new Terminal Use Agrecment (TUA), which would be requived
to be exccuted by any carrier desixing to have terminal use privileges; (2) 2 new set of Terminal Use
Procedures (TUP) which will be codifiedas a new Section 712.462 of the Laws of Westchester
County; and (3) Technical Specifications and Procedural Requirements (TSPR) which would
primarily codify existing regulations on Airport use and be promulgated by Airport management.

Through numerous consultations with air carriers and other interested stakeholders, the Commty

* In order to comply with airport design criteria and avoid obstructions, the County has historically Kmited

airoraft length. The apron adjacent to the terminal is significamtly constrained by the Airport fence and by

obstructions outside the fence, by the proximity of the ierminal and fence to active taxiways, by the need 1o
allow space for ground handling equipment movements and by Object Free Area and similar constraints,

e e TP
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agreed to make the following changes to its existing use restrictions. As the Coumty points out, these
changes, if implemented, would have the effect of relaxing, rather than limiting, certain existing use
restrictions at the Airport:

* Upon completion of pending cngineesing analysis, the County expects that it will be able to
revise the Airport’s techmical specifications to accommodate commescial aircraft with longer
overall fuselage length than currently allowed. The length Emitations would/could be
revised from the current 85 feet (for the two shorter terminal apron positions) to 107 feet, and
from 126 feet (for the two Jonger terminal apron positions) to 130 feet. This would/could
accommodate, among other aircraft, the Boeing 737-800 which exceeds current techmical
speoifications.

. Aiﬂ:emqnestoftheaircan‘im,theCountyhaspreparedanupdatedmalysisofitsrmway
pavement capacity of 120,000 pounds, dual wheel. Af this time, the County expects to be
able to accommnodate aircraft weighing up to 180,000 pounds certificated maxioram gross
takeoff weight on a prior-permission basis based upon forecast operations through at least
2010. The County proposes to issue a blanket prior permission to air carriers who cxecute
the TUA to provide service consistent with their slot allocations,

At the request of the air carriers, the County has also agreed to make several changes which govern
the air carriers’ use of the terminal. These changes are not restrictions but instead reflect an
adjustment of the business relationship between the County and the carriers. The TUA contains
commitments by the County to: -

Construct jet bridges for regional jets if so requested;
Implement a system of allocation of limited terminal building space for proprietary electronic
ticket kiosks;

* Refurbish ticketr and gate counter areas; and

* Utilize its best efforts to construct secure overnight parking for commercial aircraft,

The County advises that none of thege changes would reduce or limit aircraft operations from the
airport’s current levels or affect aircraft safety.

The issues for FAA review inchude whether the County’s proposed codification, clarifications, and
modifications are in compliance with ANCA, and whether they are consistent with the County’s
contractual grant assurance obligations under the AAIA.

Application of the Airport Noise and Capacity Act of 1990

Under Federal Iaw, sponsors of federally-funded airports like the County must comply with the
national program for review of airport noise and access restrictions under ANCA before
fmplementing restrictions on operations by Stage 2 and/or Stage 3 aircraft. ANCA applies to
airports imiposing restrictions on Stage 2 aircraft operations proposed after QOctober 1, 1990, and to
aifports imposing restrictions on Stage 3 gircraft operations that became effective after October 1,
1990. 14 CFR. § 1613(a). Airport noisc or access restrictions proposed (Stage 2) or enacted
(Stage 3) prior to these deadlines are "grandfathered” mder ANCA and are therefore not subject to
its requirements. 49 U.S.C. §§ 47524(b), 47524(c)(1); 14 CF.R. § 161.3(a). In addition, certain

a8 Bt o et
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restrictions are exempt from ANCA, including “a subsequent amendment* to an airport noise or
access agreement or restriction in effect on November 5, 1990, that does not reduce or limit aircraft
operations or affect aircraft safety.” 49 U.S.C. § 47524(d)(4); 14 C.F.R. § 161.7(b)4).

Since Westchester County has had three restrictions in effect since 1985, the restrictions are
grandfathered nnder ANCA. 49U.S.C. §§ 47524(b), 47524(cX1); 14 CF.R. § 161.3(a). The
legislative history shows that County Resolution 59-1985, which adopted the use restrictions
contained in the 1985 Stipulation, has been in continuous effect since 1985. Another Resolution
which adopted a new “Statament of Airport Policy” (which incorporates the terminal capacity
limitation established in the Stipulation) has also been in cffect since 1985. In addition, to the extent
that the proposed County actions amend the two Resolutions, the actions would constitate “a
subsequent amendment to an airport noise or access agreement or restriction in effect on November
5, 1990, that does not rednce or limit aircraft operations or affect aircraft safety” and are therefore
exempt from ANCA and Part 161. 49 U.S.C. § 47524(d)(4); 14 CFR. § 161.7(b)4).

In ordex for the County’s existing use restrictions to be grandfathered under ANCA, there must have
been an airport noise or access restriction proposed (Stage 2) or enacted (Stage 3) on or before
October 1, 1990. The materiale submitted by the County indicate that existing use restrictions were
in effect at the Airport on or before October 1, 1990. The fact that the current terminal use
agreements with the air carriers expire on December 31, 2004, does not affect the grandfathered
status of the underlying use restrictions imder ANCA.,

According to the County, the first expression of its policies concerming vse of the terminal occurred
in 1980 when a consuhiant completed a Master Plan Stedy Phase If Report which determined, among
other things, that the practical hourly capacity of the Airport was between 60 and 125 aircraft
operations per hour, depending upon weather conditions, and that the Airport was currently
operating at a level equal to its practical annual capacity. At the end of 1983, seven Part 121 air
carriers and ten commmier air carriers expressed an interest in initiating new service at the Airport.
Accordingly, in Jamuary 1984, the County hired a covsultant to develop a comprehensive airport
access plan and began to defer decisions on pending applications for commercial access umti}
completion of the study and promulgation of rules.

The County’s February 1984 deferral of Midway Airlines’ application for acéess became the subject
of litigation in March 1984 when Midway sued the County seeking injunctive relief to allow
immediate access to the Airport.” While the Federal court denied Midway’s motion for injunctive
relief; it ordered the County to conclude its study withizi 30 days and “promulgate rational and
nondiscriminatory rules governing the allocation of ground facilities ...” within 20 days thereafter.
Midway, 584 F. Supp. at 441. L

* Although the plain Janguage of §47524(d)d) states “a” subsequent amendment (and thus could be read to
authorize only one amendment per airport), we interpret “a” to mean “any.” See Black’s Law Dictionary 1
(6® ed. 1999), "[t]he word “2” has varying mcanings and uses. “A” means “one” or “any ...."

* Midway Airlines, Inc. v. County of Westchester, 584 F. Supp, 436 (S.D.N.Y, 1984).
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‘The court’s order resulted in the County’s first formal Emitation on the use of the Airport. On June
6, 1984, the Connty Board of Legislators spproved Resolution 95-1984° which adopted numerous
findings (e.g., that the existing terminal facility was utilized far beyond reasonable and safe levels
during the peak hows of usage, and that terminzl’s reasonable passenger capacity was sbout 80
passengers per quarter-hour) and promulgated an auction mechanism to allocate available space to
the gir carriers. The Resolution specified that both the capacity and the allocation provisions were
adopted on an interim basis, pending adoption of a final airport policy statcment. Resolution 95-
1984 was forwarded to the Federal district court judge on Jime 7, 1984.

In October 1984, 22 intervenor air carniers in the Midway litigation filed a complaint alleging the

interim rules (i e., Resolution 95-1984) violated Federal law. In February 1985, the County, the

FAA, the National Business Aviation Associstion, and 13 air carmriers entered into a Stipulation and

Order of Partial Settlement and Dismissal. The parties agreed that the Airport’s principal function

*‘at present and in the foreseeable futnre™ was one of “eccommodating peneral aviation with an

emphasis on business use; by comparison its commercial service function is relatively modest.”

Settlement Agreement at 4. The Stipulation sct forth the following restrictions on the use of the ;
Airport: : i

Passenger thronghput was to be limited to 240 passengers per half-hour;
Passenger capacity was to be allocated through a slot-lottery mechanism;
Apron space for air carriers was to be limited to four ramp positions, two of which were to be
designed for aircraft with 2 wingspan under 75 feet, and the othex two for aircraft with a
wingspan in excess of 75 feet;

e Aircraft length was to be limited to 126 feet in order to comply with the Airport’s Crash Fire
Rescue (CFR) Index B capability;

¢ Aircraft weight was to be limited to 120,000 pounds maximum gross tekeoff weight for
aircraft with dnal wheel landing gear;” and

¢ The County committed not to adopt any rule, regulation, or technical specification to
decrease the capacity of the Airport.

The Stipulation contained a complex expiration clanse which created two deadlines for changing the
stipulated terms. An agreement to make changes was doomed to be reached if the County, the
United States and a majority of the remaining parties to the Stipulation and other airlines then
conducting operations at the Airport were in accord. The record indicates that the parties to the
Stipulation invoked the second deadline:

In the event the [parties] are not able to achieve such agreement by December 31, 1987, then
the allocating mechanisms set forth herein shall be renewed for a two-year period

¢ According to the County, its use restrictions were initially promulgated through resolution (as opposed to
regulation or ordinance) due to the short timeframnes in the court order. The County has advised us that it is
not known why subsequent articulations of the restrictions were not accommplished through regulation or
ordinance.

7 The County’s weight-based restriction is included in County Resolution $9-1985 {appended as one of the
techmical specifications) and at some point in time (the County advises the date of codification is uneertain)
was codified into § 712.411 of the Laws of Westchester County. It exists today in the Resolution, the
ordinance, and in technical specifications attached 1o the air carrier terminal use agreements,

e R I



commencing May 1, 1988, The parties and the scheduled eirlines then operating at the
Airport may then, by an agreement as defined 2bove, modify this Stipulation on or before
December 31, 1989, such modifications, if ay, shall become effective on May 1, 19590.

Stipulation and Order of Partial Settlement and Dismissal, Midway Airlines, Inc. v. FAA, 14,

In the event that no agreement on extension of the terms could be reached by the partics, the
Stipulation and Order would have terminated on April 30, 1990, Because the parties agreed to
modify the Stipalation on or before December 31, 1989 (accomplished through a tenminal capacity
agreement which the carriers then serving the Airport each signed), consistent with the Stipulation’s
expiration clause, the modified terms became effective on or before May 1, 1990. Thas, the
Stipulation’s termination clause was not invoked. Had the County not been able to reach an
agrecmment with the air cartiers as to the extension of the tetms of the Stipunlation, the Stipulation

provided that “the County shall then be frec to implement such allocation mechanism and such
procedures as it may then desm appropriate and other partics hereto shall have the right to interpose
such opposition or make such legal challenge to sach mechanisms and procedures ....” Stipulation
at 14. Thus, it would appear that the County had court-approved authority and consent of the parties
to enact use restrictions at the Airport beyond and independent of the Stipulation.

The County auwthorized and implemented the Stipulation through the adoption of two Resolutions:
(1) Resolution 58-1985, which approved the Stipulation and settiement and anthorized the County
Attomey to execute all necessary documents in the United States District Court; and (2) Resolution
59-1983, which repealed Resolution 95-1984 and implemented the access limits, allocation terms,
and technical specifications as set forth in the Stipulation. Thus, atong other things, Resolution 59-
1985 states that the “normal operating capacity of the existing terminal at the Airport will be 240
passengers per half hour” and establishes an allocation mechsnism for the Airport’s terminal
capacity among scheduled air carriers. Unlike the Stipulation, Resolution 59-1985 contains no
termination provision. The Resolution states that

In the event that ... there be no agreement to modify this Resolution ... then ... the County
shatl be free to cither contimue the allocation mechanisms then in effect or to adopt such new
Staternent of Airport Policy and such new airline alfocation mechanism(s) as the County
Board of Legislators may then deem appropriate,

Resolution 59-1985, paragraph 5(L) (February 28, 1985).

According to the materials provided to us by the County, the Board of Legislators bas not repealed
Resolution 59-1985 or otherwise modified the terms and conditions set forth therein. On its face, the
February 28, 1985 Resolution does not contemplate texmination of its provisions and has been
continnally enforced since its adoption and treated as the legislative authority for the aurrent use
restrictions at the Airport.

On October 8, 1985, the Comnty Board of Legislators approved by Resolution 266-1935 a
“Statement of Airport Policy” that declared a new policy for the use of the Airport (which
compliments Resolution 59-1985), and was also intended as a “guide for the day to day management
of the sirport” and to provide information to the public, Airport users, and Airport nsighbors about
the role of the Airport in the commmumity. This Resolution, which remains in effect today, provides
for, among other things:



* Terminal capacity shall not be increased beyond the level established in the Stipulation and
anthorized by the Board Resolition 58-1985; :

» The Airport’s capacity, measured in terms of its capability to accept annual rmmbers of
aircraft operations, shall not be i .

* Preparstion of a revised Master Plan and a revised Airport Layout Plan (ALP) within six
months;

= The ALP is to provide for isproved passenger terminal facilities,

* The ALP is to contain no provision or contingency for any parallel ranways.

A master plan update developed the concept of 2 new termrinal building to be designed to
accommodate 240 passengers each half-hour, the capacity of the existing terminal. Subsequent
environmental approvals for the master plan update and new terminal building assumed the
continuing existence of the 240 passenger per half-hour limit throughout the forecast periods.

In 1988, in contemplation of the County’s plans to build the new terminal, the Comnty and the air
carriers entered into the 1988 Terminal Capacity Agrecment (1988 TCA) to continue the tcrms sct
forth in the Midway Stipulation and to memorialize use provisions for the new terminal. Consistent
with the Stipulation and Resolution 59-1985, the 1988 TCA limited the capacity of the proposed
terminal to 240 passengers per half-hour but modified the passenger restriction to allow the
calculation to be based on total passengers, without regard to whether the passengers were enplaning
ordeplaning. The parties agreed that the enforcement of the capacity limits would be as set forth in
the Stipulation whether or not that Stipulation be extended, except that the terminal capacity
Limitation shall expire January 1, 1995 and shall thereafier be reassessed in light of experience and
conditions current at the time. The parties agreed to several amendments to the Airport’s technical
specifications relating to ramp size and runway weight limitation (i.e., an 18-month trial period to
allow Bocing 737-300 aircraft with a maximum gross tekeoff weight of up to 135,000 pounds fo
operate at the Aixport). According to County Resolution 43-1989, the FAA reviewed and approved
the 1983 TCA (although no FAA documentation is availsble to support this). The 1988 TCA
remained in effoct through 1994, when the County and the air camriers reaffirmed the terms and
provisions related to the conduct of operations and committed to extend the capacity limits and
regulations for an additional ten years,

Facing the expiration of the 1988 TCA. and a new tenminal building, the County and the air carriers
entered into a new terminal capacity agreement in 1994 (1994 TCA) which reaffirmed the terms and
provigions related to the conduct of Airport operations as described in the Stipulation and 1988 TCA,
incliding the measurement of actual terminal usage and the enforcement of the capacity limits, The
parties to the 1994 TCA also agreed that the capacity of the new terminal was still limited to 240
passengers per half-hour and agreed to continue the substance of the Stipulation and 1988 TCA
through December 31, 2004, Like the 1988 TCA, the 1994 TCA provided that, upon expiration of
the agreement, the parties could agree to continue existing terms, adopt newly agreed-to terms, or
tzke appropriate actions 10 protect their respective interests. The 1994 TCA did not modify auy of
the substantive restrictions confained in the 1988 TCA. The FAA’s New York Airports District
Office reviewed the 1994 TCA and consented

to the extension of the 1985 Stipulation sincs it has been voluntarily entered into by the
County and the airlines and since it merely extends a previously negotiated settloment. The
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FAA consents with the understanding that the agreement allows access to the aitport on fair
and reasonable terms, without unjust discrimination and provides access on reasonable terms

to new entrants.

Letter from Philip Brito, Manager, New York Airport District Office, FAA, to Joseph J.
Petrocelli, Acting Comumnissioner, Westchestsr County (Septexuber 28, 1994).

To summarize;

e The Airports current use restrictions derive from the 1985 Federal District Court Stipulation
and Order, the essential terms of which were set forth in the County's February 28, 1985
Resolution 59-1985, and reflected in part in the County’s October 8, 1985 Resolution 266-

1985.
o The Resolutions resulted from the Stipulation and Ordex to which the FAA and numerous

air carriers were parties.

o The Resolutions were adopted prior to 1990 when ANCA was enacted and have been
continmously in effect since their adoption. They remain in effect today and do not
contain expiration dates.

¢ The FAA was a party to the 1985 Stipulation, appears to have consented to the 1988 TCA,
and expressly consented to the 1994 TCA.

¢ Since 1985, air carriers serving the Airport have consented to the use restrictions. At times,
the County has modified the restrictions to accommeodate air carrier needs. In exchange for
cartier o;msent, the County has agreed since 1985 not to decrease the capacity of the

Airport.

Based upon the above, we can conclude that Westchester County has had an access restriction in
effect on or before October 1, 1990, and as a result, the County’s restriction is "grandfathered” under
ANCA and js therefore not subject to its requirements. 49 US.C. §§ 47524(b), 47524(c)1);

14 CF.R § 161.3(a). Purther, the County’s current proposed actions to codify, revise, or modify its
three use restrictions constitute “a subscquent amendment’ to an sirport noise or access agreement or
restriction in effect on November 5, 1990, that does not reduce or limit aircraft operations or affect
aireraft safety.” 49 U.S.C. § 47524(d)(4); 14 CF.R. § 161.7(b)4). If the County’s actions are not
found to “reduce or limit aircraft operations or affect aircraft safety,” then the County is exempt
from the requirements of ANCA and Part 161. As noted ahove, we find that the County is so
éxempt.

As noted above, the current restrictions at the Airport are as follows:

* The use of the Airport terminal is limited to 240 passengers per half-hour:

* I the Coumty decides in the foture to take an setion that reduces or Hmits gircraft operations or affects
airoraft safety, it would have to comply with ANCA and Part 161,

? Although the plain language of §47524(d)}(4) states “a” subsequent amendment (and thms could be read to
authorize only onc amendment per airport), we interpret “a” to mean “auy.” See Black's Law Dictionary 1
(6™ ed. 1999), “ft]he word “a” has varying meanings and uses, “A” means “one” or “any ....”
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¢ Commercial air carriers are limited to four operations per half-hour to correspond to the four
gate positions in the terminal. Two of these positions have historically been designated for
aircraft with fuselages no longer than 85 feet and two for aircraft with fuselages up to 126
feet in length; and

* Aircraft may not exceed 120,000 pounds maximum gross takeoff weight with dual landing
gear. The County currently provides prior permission for operations up to 135,000 pounds
maximum gross takeoff weight.

Under the proposed TUP, TUA, and TSPR, the Airport terminal’s limitation of 240 passengers per
half-hour remains unchanged. While four gate positions remain, as noted, the County has already
agreed to revise the length of aircraft fuselages permitted from the current 85 feet (for the two
shorter terminal apron positions) to 107 feet, and from 126 feet (for the two longer terminal apron
positions) to 130 feet. The County has also revised its maximum gross takeoff weight limitation
from 135,000 to 180,000 pounds. The latter two changes will accommodate new types of aircraft at
the Airport. Nothing in the County’s proposed TUP, TUA, and TSPR reduces or lirits aircraft
operations or affects aircraft safety within the meaning of ANCA and Part 161.

As you know, airport access restrictions are also subject to other applicable Federal law in addition
to ANCA, including the Airport Improvement Program (“AIP") grant assurances prescribed by

49 U.S5.C. §47101, et seq. Compliance with the provisions of ANCA does not ensure compliance
with other Federal law.

Application of Westchester County’s Grant Assurance Requirements

The County has accepted grants under the Airport Improvement Program (AIP), 49 U.S.C. § 47101
et seq., and is obligated by the assurances in its contractual grant agreements with the FAA.
Obligations under the grant assurances include the obligation to provide access by air carriers on
reasonable and not unjustly discriminatory terms. We find nothing in the proposed actions by the
County — codifying and clarifying existing legal restrictions, extending and renewing the existing
Airport terminal use agreements with the air carriers, and codifying and modifying existing technical
specifications and procedures for allocation of terminal space and gates — that is inconsistent at this
time with its grant assurances. '

We also note that the aircraft length, wingspan, and takeoff weight limitations in the TSPR appear to
be based on physical limitations of airfield and terminal facilities. There are references in the
historical record to the fuselage length limitation being based on the airport rescue and fire fi ghting
(ARFF) index under 14 C.F.R. §139.315. We would not consider the current ARFF'® index of the
Airport to represent a reasonable basis for a permanent restriction on access to the Airport.
However, the County did not cite the ARFF index in any of the curtent materials submitted to the
FAA for review, and the technical requirements are adequately supported by the physical facility
limitations of the Airport pavement and terminal area.

For almost 20 years, the County has employed an allocation system to ensure that limited terminal
and apron capacity is made available to all carriers. We note that air carriers have three times
voluntarily entered into terminal use agreements with the County for commercial access. At this

' Airport rescue and firefighting (ARFF) equipment used to be denoted as “crash, fire, and rescue” (CFR).
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time, no air carrier to our knowledge is raising issues of noncompliance with the proposed TUA or
other proposed County actions relating to the Airport. The County appears to have addressed most if
ot all of the ait cwriers’ concems regarding access to the Airport (e.g., accommodating new types
of air carrier aircraft).

As noted abave, the FAA will not act to prevent adoption and approval of the proposed County
actions under any transfer or grant agreements, and that the adoption and approval itself will not
adversely affect future County grant applications under tho AAIA, or applications to impose or
collect passenger facility charges umder 49 U.S.C. §40117.

We considered the history and circumstances of the use restrictions in cffect at Westchester County
Airport, and that the County faced litigation in 1984 from mumerous air carriers (led by Midway
Airlines) seeking access to the Airport, resnlting in the 1985 Stipulation. With the Midway litigaton
acting as a catalyst, the County has worked successfully over the years with the air carriers in
providing reasonable access to both incumbent and new cotrant carriers to the constrained Airport
passenger facilities. We note that in the recent process of developing the TUP, TUA, and TSPR, the

" County has convened five formal consultation rueetings with incumbent air carriers to solicit input
about the effectiveness of the current use restrictions, possible modifications to the use restrictions,
modifications to administrative errangements, and review of tochnical specifications at the Airport.
The County also made attempts to reach out to all potentially interested (but non-incumbent) eir
carriers and potentially affected carriers by providing these carriers with notice of ell consultation
meetings.

Finally, the opinions exprcssed above are not intended, and should not be construed, to apply to any
other aitport. The FAA looks forward to continue working with the County to ensure that ils new
period of operation under the TUA fully complies with Fedoral law.

1 appreciste the time and effort that representatives of Westchester County have spent in meeting
with Tepresentatives of the FAA and responding to our inquiries,

Sincerely,
e

. tlow
Deputy Chief Counsel
Office of the Chief Counsel
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Pedural Aidgiion
Administration

DEC 3| 200

Mr. Alan Murphy
Alrport Director

John Wayne Airport
3160 Airway Avenue
Costa Mesa, CA 92626

Re: John Wayne Airport (JWA) 1985 JWA Settlement Agreement
Proposed Amendments

Dear Mr. Murphy:

. 'I'hisisinmpomtoyombecmber3,20021cttertomvid0.Leitch.CldefCouMeI.
Federal Aviation Administration (“FAA™), on behalf of the County of Orange, California
(“County™). in which you request the Office of the Chief Counsel’s views conceming the
consistency of certain proposed amendments 10 the 1985 John Wayne Airport (“TWA™)
Settlement Agreement (“the 1985 Settlement Agreement”)! with the Airport Noise and
Capacity Act of 1990 (“ANCA™), recodified at 49 U.S.C. §§ 4752147533

) The 1985 TWA Setilement Agrecment is embodied in a Stipulation For Entry of Judgment by
Cestain Settling Parties filed with the United Statas District Court, Central District of California
in Case No. CV 85-1542 TJH (MCx) and approved by the Honorable Terry J. Hatter, Jr. 0n
December 12, 1985. The settling partios included the County of Orange, California, the City of
Newport Beach, Califomnis, the Airport Working Group, and Stop Polluting Our Newport.

1 Wo understand, from JWA's August 15, 2002 letter, that the proposed amendments to tho 1985
Settlement Agreement will be implemented through amendments to the John Wayne Alrport
Phase 2 Commercial Alrline Access Plan and Regulation (“the Phass 2 Access Plan™). Tothe

. extent that the proposed amendments to the 1985 Seitlement Agresment also apply to the Phasc 2
Access Plan, this letter applies to both documents.
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MadopﬁmmdappmvﬂofthemofthemodiﬁedAmmdedSeﬁm
eithﬁwduanymsferorgrmmm.ormdatthedualAviaﬁon
Auofl%&,umwndedC'FAAAct").mdthnadopﬁonandapmvalhselfwiumt
Mvemdyﬁwtﬁmm@mmmlimﬁomundamewmdMy
Act of 1982, as amended (“AAIA”) or applications to impose or collect
Wfaci!itycbmmdcr490.3£.§40u7.

The County’s December 3, 2002, lettes, and prior letters of August 15, 2002,
sm«azmwz&.mumw 18, 2002, have provided kelpfol
Mmhmmmwofmﬁeandmmmulwa.&e
typamdm:tofaviuﬁonﬁciliﬁumdopmﬂom at JWA, and the 1985 JWA
mwmmzmumﬂwenupmmmm
ameadraenis. Mlmmmomhwhﬁmnhmﬁmhmm
amngcomma'dllah'pominthoUdbd States and desoribe the terms and conditions of
the seven prior smendments’ of the 1985 Settlement Agreement and the proposed

Thcpmpoeedamendmmwdammdedoomsﬁpzﬂaﬁomasdawdhdinthadommm
you have provided, wonldoontim:ethecssmﬁnltemsandeondiﬂonsoﬁhp 1985
SeuIMAgrummtmgndinstbeCom'sdeVelopmeNandopemﬁonoﬁWA,whh
cutﬁnupadwmhmcinsmodiﬁwions.imluding:

. C e DeﬁnhlaﬂmguhmdpassengerﬂighaasChssAﬂiﬂmmdeliminadnstheChsa =
AA Aircraft defiition/distiniction, effective upon cxecution of 8 modified final @
iudmmw&ewmtmdeﬁniﬁoddisﬁmﬁonforCMEMmaniswed
umaffected in the Amended Stipulation;
. Iwaalinsthcnmberofngmnedﬂighnanwmdmpmenmcommuﬁdcarﬁm
at JWA from 73 average dnﬂydapmmu(ADDs)toSS ADDs, begitning on January
1, 2003, through December 31,2015;
. haeaning&ekvdinmilﬁmofmnlpumtmm”vedatﬂnmn
ﬁ’omSAMA.PtolO.JMAP.beginningonJanml.2003.tlnoushDeember3l.
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2010, and increasing the MAP lcvel scrved at the Airport from 10.3 MAP 10 10.8
MAP, beginning on January 1, 2011, through December 31,2015;

. ConﬁmﬁnswnﬂowthepemﬁmdmbuofopalmiombyCMEAimmﬁmhe
Mﬁmwmmbimdmmbﬁofwmbymmm
msmmmammwymmmwm
nat exoeed 10.3 MAP, begirming on January 1, 2003, through December 31, 2010, and
10.8 MAP, beginning January 1, 2011, through Deceraber 31, 2013,

ﬂim.besinninamlmyl,zwi.ﬂmughnmbﬂﬂ,zolk

idt mwmwﬂmwithhcopmﬂymmupwmd
ﬂnClusAADDcngoﬂightsiﬂhﬁeisnodnmandfurMacmﬂidﬂnbycm
air carriers; and
J humlngﬁepmimdmbuofmminlpmumtoﬁhsbrmnmA
ﬁ'olioadingbﬁdwtonloadingbﬁdpa.thmu@DecemberSl.zms,md
providing up to two hardstand positions” for aircraft ariving at the Airport.

Wemdmnmdﬂntmneofmchmwoddredmeorumitdmm&m
theahpoﬂ':cune:nlevelnoraﬁ‘ectalrmﬂsafdy.

Under Federal law, sponsors of federally-funded airports like the County must comply
wiﬂnmenaﬁondpmpamformvicwofahpoﬁmisemdaomsmmmwm
befonimplenunﬁnsreuuicﬁonsonopuaﬁonsbyStngeZandSHpSM Airport
mbemdmmmommomﬁmbyswzmummndonm ©
before October 1, l990,andby8m3aimﬁthntwminef&etonorbefomomn.
le“paM'mdnANCAandmmucfomebjwtwhsmqnimmm
49 U.S.C. §§ 47524(b), 47524(cX1); 14 CF.R. § 161.3(x). In sddition, ceraia
m&icﬁomueuemptﬁomANCA.Muding“awbsequcm;mendmmn’mmairpm
noiseoraceeaugrumemormsui@donineﬂ‘ectouNovunbuS. 1990, that does not
red;uorlimitaimaﬁopuﬁonsoraffectaimaﬁnfcty.“ 49 U.S.C. § 47524(dX4);

14 C.ER. § 161.7(b)(4).

Since JWA had & settlement agreement containing noise and access restrictions in place
prior to October 1, 1990, the restrictions in the original 1985 Settlement Agreement and
Phase 2 Access Plan ere grandfathered under ANCA. 49 U.8.C. §§ 47524(b),
47524(cX1); 14 C.FR. § 161.3(a). Additionally, each of the seven prior amendments to
the 1985 Seﬁlamemwamwas"ambwquzmamendmmmairponmw
mmentorresnicﬁonineﬁectonNovemhetS, 1990, that does not reduce or
ﬁmitairaaﬁopuaﬁomoraﬂ‘ectaimaﬁsafety"mdismfwecxunptﬁom ANCA and
Part 161. 49 U.S.C. § 47524(d)4); 14 CFR. § 161.7(b)4).

‘le, uﬁbhadingmdmnﬂonmewmacﬁtmaptcmdjetwnymnotwdhble.

$ Although the plain language of §47524(d)(4) states “a” subsoquent amendment {and thus could
berudwunhorizeonlymmendmunperalmoﬂ).weirmrpru“a”tomn"my." See
Black's Law Dictionary 1 (6* ed. 1999), “[t}hc word “a” hus varying meanings and uses. “p®
means “one” or “any ...."

004
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T‘hepmposodamandmmtawouldexmdthetcmsofthcwns Settlement Agreement by
ten years to December 31, 2015. Both the 1985 Settlernent Agreement and the Phase 2
Amﬂmmmtbatd:eﬁmimﬁonsonopuuiommdtemimhim.mgothu
unﬁuﬁmm.“slaﬂmdewembaSI,zmS,”ormineﬁ‘eufw“ﬂnpuiodﬁom
February 26, 1985 to December 31, 2005.” See Resolution Nos, 85-1233, 85-255, 90-
1161; Settlement Agreement 1§ 20, 27, 29-36, 38. The proposed amenadments would
mdmisa:pinﬁondmmembﬂBI,ZOlS. Comparedl 1o the curent restrictions,
ﬂ:cpopmedmmdmnﬂwouldllbmﬁzeaircarﬁ:mmmm.

rowmmmprmmam'smmmmmm
exﬁendmdsﬁnamicﬁommuimimpmﬁonof 49 U.S.C. § 47534(d)4). Thefuxt
WthimkuwamwthMWﬂy
to a subjoct. Em.Mﬁeclmlywmomemhﬁmm
Chevron USA v. Natural Resources Defense Council, 467 U.S. 837, 84243 (1984).
Section 47524(d)(4) does not explicity address restrictions in local agreoments that have
wmimﬁmcmm&mﬁlmuﬁmupmofomoingmiﬁgﬁonpmmmdﬁ
adsﬁngmonvhmmaﬂlawsnmwammlm Moreoves, since
ANCAwundoptaduputofmnnilmFedualbudptleghladomimhﬁMvahim
isspusemddoasndprovidedmcongreasiomlgﬁdnmonbownsﬁcﬁmm
includeexph'atlondmuhouldbeintupmed. Under these circumstances, the FAA has
. dlmeﬁonto“ﬁﬂ[]ﬂnesmnorygap‘innwaythntismsonableinliﬂnofme

legislature's revealed design.” Lopez v. Davis, 531 U.S. 230, 242 (2001), Asthe FAA

(2002), quoling Chevron, supra, 467U S. at 843. Under the preseut circumstmees,
includingeommpmaneouevidcmmﬂecﬁngmintmtmdmdmmﬂinsofﬂn
CoWaboﬂomﬁmadngulaﬁoﬂofmatIWA,hinmmbhfonhﬂFMm

upimﬁmdahnnd:ehxﬂwadsﬁn:msﬁcﬁomonairmmdomt‘hdmem
limit aircraft operations™ within the rcaning of 49 U.S.C. § 47524(d)(4)-

ForﬂupastllymtheFAAhnSconsistmﬂyintapretedANCAwmtﬁmakpom
wcldnsmquﬂifyforexempﬁonundameinwgowmmulwmoviﬂmsof
ANCA. 49 U.S.C. § 47524(d)(3), to provide evidence that the sought-after restrictions
were in effect, in existence, mwmmplmdattheﬁmcofﬂninmgovumental
agreement. Omim=pretaﬁonof§47524(d)(4)inthﬁccimwiseomimﬁth
this prior interpretation of a comparable excmption, This is a reasonable interpretation of
thestannoryhngmgeﬂmmeFAAwasdnlegatedtoadminiswt.

Asuphinedindmﬂhdow,&wComtyadopwdthscwmntairponnoiseandaoms

mhicﬂonsinﬁe?huelAmleasbindingmi&gaﬁonmmswfonhe 1985

Master Plan project pursuant to the California Environmental Quality Act ("CEQA").
. mCoumyismopodngmcxtmdandrdumeaWrwnicﬁonsonairmuiuamss

[Roos
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t JWA. Whue,uhaqahpoﬂnoiuandwssmuicﬁomﬁ:lﬁﬂmmw
mdersmtcmvhonmmmlhw.hismnnbhwdetennimtheapplkabmtyofANCAm
pmposedammdmmineommﬁsontoeonﬁnuaﬁonofﬁmsmnsquo.

Todimmmnintunandmdqﬁmﬂingofﬂlew&umynmdoﬁwm
Ctomwwm“w)mmmeﬂmdmmmemMon
oonﬁnninsmregulaﬁonuJWAmm%.weqnninedthemmpoms
hﬁdnﬂveﬁmdmhemdmwsﬁnﬁmum&asmﬂemdhmm
molwonsmdoﬂurdocumumvidedmﬂwFMbyMMof&eCom.
WeabomﬁewedtheCom‘sldmmdwFAAmdﬁmmlevmwmdnm

The following statement in the CoWBoad‘smolﬁmmﬂﬁimﬂmﬂRhﬂn 1985
MmPhnmojectispuﬁmtinWexamimﬂonofthclimyofﬂwm
egreement:

Any project proposed for JWA must be evaluated in the context of the
airport’s unique regulatory character and history. JWA is, and has been
fwmmyyma'oonmﬂed'aimmfacﬂitywhmopuﬁonsmds
(particularly by commercial operators) are determined not by the available
physical facilitics, nor the level of ‘market demand’ for air casrier service,
bmbythsnmbaofADDspsrmimdbyme County. Based not oaly on
the EIR itsclf, btnontbcyeatsofoom'vmy,publicheaﬁnp,mﬁ'
Wmmmmonpmmdeﬂﬁstdmdpior
Boards on airport related issues, we find that any planning or policy
evalustion of JWA which ignores its unique history 2od operational
characteristics must inevitably be misleading.

Resolution No. 85-255 at 8-9.

(includingtthhaseZAowssPlan)toin-qplmmtthetwo;;hasesofﬂ:eMmPlan(in
accordance with the 1985 Settlement Agxumcnt),meCom:tyBomdclarly

mdinnndedthumssm&icﬁomaIWAwmﬂdeonﬁnmmzoos.
mmmmwmumymmmﬁmofwmmmm
acﬁonbytheBoard.includlnscompﬁnncewidlCEQA(asmeCountyBoardhasdonefor
theproposodamendmmrsinﬁnvimnmcmalhnpactkepmcfﬂll")sm. Based on
information provided by representatives of the County, including the letters dated
Soptembu'ﬁandSeptember26,2002.wonndumndﬂmtth=CountyBoardhasm
ongoing obligation underCEQAtomitigatedwsigniﬁcantadvmchnpmtsoftbe 1985
MnstGrleproject,andthatthisobligaﬁonisnotaﬂ‘ecwdbythecxpinﬁondminﬁe
1985 Settlement Agreement and the Phase 2 Access Plan. In the resolution adopting the
PhaselemPhn,meComtyBoudmmdthatﬂwmﬁcﬁominMphn(mdiu
predecessor access plan for Phase | of the 1985 Master Plan project) constitute *the
single most significant operutional mitigation measure” for the project. Resolution No.
90-1161 at 3.

Qooe
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lncuﬁfylngmeﬂmlEmford;e1985Mastanlanpmject(Em503),1h=Boild :
MW&MMWM‘EM&WHWYM@W
ﬁmeincminmimdlwelsofmbshemseof‘submnﬂdm‘on&
Wrmemmimmmofammma
unmoet gir-zaffic demand in Orange County.™ Resolution No. 85-255 at 10. The County
Boardmspondedtothaaoomnmtsufollow::

WecmmtspemMaonwhatfmmBoudsomevMpIydoifM
consider fature projects of [sic] TWA. Cextainly, they will have to comply
with CEQA as it then exists. Itis.howm,hynomunsdwmusﬂ_ut
mmmhmmmamzmwmmumm
alone approved by fature Boards.

Id InthaleuZAecmPhn,theCmmtyBoa:ﬂmadeclmhsthomaﬂthePhn
“whmnndummuy(hﬂ:esohandacdusiveexmiuoﬂhenoud'sleﬁﬂﬁw
discretion) to offect or maintein the regulatory, environmental sud service level goals,
policiesandobjecﬁvuoftheCmmtyinitsmanagommlmdopunionufWA.“ Phase 2
Accoss Plan, §1.7. Evidencc of these “goals, policies and objectives” includes tha
following:

. mwdfyin;:haﬁmmformmsmvmmjmt.ﬂnmm

Bomdmwdthnimplcmwmﬁonoftheptoject.esmiﬂgﬂnd,m

"omﬂﬂmadequmlymthemdstmnmdﬁnmeairuwdinzpubﬁcat

and the consequences or potential consequences of related airpost
operations.” Resolution No. 85-255 at 5.

. WhantheBoardadopmdt!nAmPlanfonhcﬁruphaseoﬂhe 1935
Master Plan project, it “reaffirm[cd] again its consistent and long-standing
policies, godundh\tenttomikeareasonablebalamebetwoentheair
transpotmionneedsofmeciﬁzensofOrangeCmmy,mdthenudm
imposenmnablemaintswdmpladonsonmeopcmﬂonofIWA.”

Resolution No. 85-259 at 4-5.

. InthemsoluﬁonnppmvinnghnseZAmPlan.theBoatdsmedthat
"ﬂleConmy’snbﬂitymeonﬁnmme&cﬁvclyregm the development
andmeofJWAwiihinduenvironmmmwﬂspuvioMy
esublishedbythisBoardmcessitaﬁctheimmsdisteadopﬁonofthe[sic]
thisthercmPlaninomdertoprowctthebestinumoﬂhc
County, its constitucats and the air travelling public. . . " Resolution No.
90-1161 at 5-6.

The County legislative history showstlmttheexpiraﬁondmninm plans werc not
intended to discontinue regulation of access; expired plans at JWA have consistestly been

@007
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ehherextendedorreplacedbysubaequcntplmmuptoandincludinsthecmnl’hau'z
Access Plan. See, e.g., Resolution Nos, 85-239, pp- 1-3, and 90-1161 at 3. As partof the
l985$eﬂlMprmen&tthoumyBoudngx~eedwlowammmdmanAPin
PhaseZof:heMnsterPhnprojectto8.4MAPandneduocthenumberofCIassAADDs.
lndoingm.thncoumyﬂoudfonndtbﬂared\wﬁonhthephmdupmﬁonofﬁe
mﬂmm&dﬁﬁum“mﬁmmmniaﬂypﬁdwawa
fadlitydedwdmsavetheMﬁmdemumpmjeauvieclcmlnﬂAW,mdm
more ...." Resolution No. 85-1233 at 5 ( is added); see also id. ax 7 (stating that
thZWmm:WinunhoﬁudChaAADDwﬂ occarting Gpon
ofﬂnnew&cilitias.apptothﬂyinﬂxymlwﬂ"). Similarty, in adopting
thePhauzAncmthheCotmyBoudmted:

[Tihe IRSMPhnmdﬁeamcidemSMdemm
upﬁof&cmﬂaplmmjmminminthemmdmnnmof
permitted cormmercial ﬂighsbyugtﬂaﬂyscheduledmmmuclalair
carriers in order to support the increased passenger handling capacity
Improvements contemplated by the 1985 Master Plan....

Resolution No. 90-1161 at 2 (emphasis added). Thus, the County Board consciously tied
thepermiuednumberofcommacinlﬂightsalJWAinPhMZDfdn 1985 Master Plan
projmwﬂ:uppmvadcapacityofthemminalfnciliﬁu.showinsthattheBouddidnot
mnumphumesﬁcwdmtotbcairponaﬁerzms without & commensurate
expansion of terminal capacity.

The 1985 Settlement Agreement provides additional support for this position. Jt allows
anypu‘tytomovetovwmitmcltherestﬂctionsitcontainsifitishcldmfomble
for any reason. 1985 Settlement Agreement, § 50. ltﬁxrthuspedﬁuﬁmt"ﬂnpuﬁu
wﬂlbedeemedtobcinﬂnsamesimﬁonﬂmtheyoccupied"pmrmmﬁecuﬁon. Id.
at§ 52. Perhaps the strongest poi 'kthaﬂnemmmmowathanesmmdifyiu
terms “by mutual agreement.” Id. ary53. The modified Amended Settlement
Amtthntmndsmdmhxarestﬂcﬁomunﬁlzms is“bymmmlagmmnf‘of

the partics.

In light of the above analysis, we conclude thet the proposed extension of the 2005
expiration date in the 1985 Settlement Agreement to 2015 would not “reduce or limit

aircraft operations” for purposcs of §47524(d)(4), and that the proposed amendments are

gervice at JWA in 1967, MhismUsmmuomﬁndinsthumeCountydidnotintend
foruirpoﬂresticﬁonstohmﬁmleatﬂmendofﬂmepeﬁodpmvidedforinlm. The
imreasedlimitsintrodwedbyl‘hase:!inlOOOwcminfactﬁedmmeeompleﬁonofa
terminal expansion project. In addition, the County tejected the alternative of meeting all
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passensurandtmﬂ'lcdemdsmm% (le.. eliminttingallrestmimsatJWAMit
adopted the access plan).

As you know, airport access restrictions are also subject to other applicable Federal law
inaddiﬁontoANCA.indudinsthcAixponlmpmvammProym(“A!P')m
assurances prescribed by 49 U.S.C. §47101, et seg. Complimoawithtlnpmvisious of
ANCA does 1ot casure compliance with other Federal law. .

Owdedﬁonisﬂsobasedondwmiquehimmcimummofmmdm
regulation st JWA. The original lmmwmwmmm
Countyfaudeamnsiveﬁﬁgaﬁonasfarhwkas 1968 by individual propesty ownars
(including noise damage lawsuits by residents of Santa Ana Heights and Newport
Beach), the City, and citizen groups chnllenginnﬂnexpansionmdopaMOfJWA.
During the lM‘sumﬂ,meComyhadalsoheenadafendmtinfedanlcwﬂin
various suits initiated by air casriers concerning the County's noise and acoess
reghictions. In order to avoid potentially inconsistent and conflicting rulings and
obligations, the County initiated an action in federal court resulting in the 1985
Settlement Agroeroent.

Conceminztheapplimﬁonofwu.s.c.§47526,d1cFMcandsoadvisedm‘ttis
uﬂsﬁedmmJWAbmtﬁnposimmahpmmemmicﬁmuminwmpﬁm
with ANCA or Part 161. Asaresult.IWAmayrwcivemoncyundctheAle
program, and impose a passenger ficility charge under 49 U.S.C. § 40117. In addition,
tthAAwillnotacnop:evmttlmConnty'sndopﬁonandapproﬁloﬂhepmpoﬂed
mndmnum&wcunsmlypmtmismofmmﬁimmﬂn
County's grant assurances. 'lTlu&thatadoptionandapprovnlitselfwouldalsonot
advmlyaﬂ‘eclmyapplimﬁomforﬂ?gramﬁmdssubmiuedindwﬁmnbylhe
County.

Mopiﬁommwdabovemmmdd.mdSMuldmtbeMmapplym
any other airport. Mw,ﬁmmmlﬂedimﬁumnotaddrmedbyﬂﬁsm.m
puﬁmﬂuduConmy'sinmdedmwmofallmaﬁnsthenewmacityamhoﬁudbythe
modified Amended Settlement Agreement. This letter is not intended, and should not be
eonswed,uexprusinsmorﬁnimonthclcgnﬁtywdethdadhw,indudingthe
AAlAmdtheComty’sgnmassumnces.axﬂtthAAAct.of&cauocmion
mcmodoloywthemaﬂﬁngdrcwﬁumocaﬁomumwybepmpoudorimplmm
byithountynndutlumodiﬁedAmmdedSettlementAgmmmt The FAA looks
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fomdwmmmhqmmm&mtomﬂmMZM
ammdmemMmﬁmneallocaﬁonofairponupamtyﬁﬂlywmﬂymthFdaalhw.

I eppreciste theeonaidaablnﬁmemdeffonﬂmwprweptlﬁvwoi:ﬂwcmhaww
inmeﬂing“dthmpmmnﬁvewftthMmdresponmngwourmqﬂiea.

Sincerely,

(-nuw.\%hlow
Deputy Chief Counsel
Office of the Chief Counsel




