
 
 
Community Development Department – Planning Division 

 

INTER-DEPARTMENTAL 
MEMORANDUM 

 

 
DATE:  June 8, 2021 
 
TO: Chair Larry Paul and Design Review Board Members 
 
FROM: Steve Stafford, Senior Planner 
 
SUBJECT: [LLA19-008, ED19-090, ED19-091, EX20-006] Additional Public Comments,  
 33/41 Ross Street Terrace Project (APNs: 012-141-59 & 012-141-60)  
             
 
Due to technical issues, the following four comments were inadvertently not included in the 
Complied Public Comments in Exhibit 5 when the agenda package was compiled.  The 
following are attached to this memorandum: 
 

• Two petitions in Opposition to their being included in the proposed Agreement to 
Maintain the Private Roadway 

• Wilfried Kruse, owner of property north of the project site is interested in being able to 
use the proposed access drive to access his property.  

• Victori DeWitt, a resident of San Rafael. Opposes the project for a variety of reasons.   

In addition, Planning staff has received three additional public comments after the printing and 
distribution of staff’s report to the Design Review Board.  The following attached written 
comments arrived after the agenda report was finalized.   
 

• Valerie Lels, resident on Woods Street.  Opposes the project for a variety of reasons. 

• Attorney Len Rifkind, representing several local residents.  Opposes the project for a 
variety of reasons.   

• Lois Tucker, resident on Reservoir Street.  Opposes the project because of the 
impacts to open space and wildlife.   

 
 
 







Wilfried Kruse 
 

San Rafael, CA 94901 

May 12, 2021 

Mr David Hogan 
Planning Department 
1400 Fifth Avenue 
City of San Rafael, CA 94901 

Re: 33/41 Ross Street Terrace Project 

To: Design Review Board 
 San Rafael Planning Commission 
CC: City Attorney 

The two lots on which Mr. Coby Friedman proposes to construct two single family 
dwellings are part of a subdivision that created three legal lots: 58, 59, and 60 Clayton 
street. I am the owner of the 58 Clayton Street lot.  

As you may know, one of the conditions placed on the subdivision was to create road 
access to these lots when constructing dwellings there. The Planning Department's 
staff report includes the following note regarding the Ross Street Terrace access 
option:  

 
"On a related subject, the Board also mirrored the concern of local residents concerning the 
ownership of Ross Street Terrace. If owned by the City, the City should consider abandoning 
the right of way to facilitate the construction of a private driveway rather than public 
roadway standards. The right-of-way was offered to the City but was never formerly [sic] 
accepted. Because the access drive is functionally a long driveway to the proposed 
residences. As a result, the access drive is proposed to be built to a non-city street standard." 

If an agreement between the City and the applicant is considered to allow the creation 
of a private driveway, I request that this right will also be given to lot 58. Please note: I 
am not requesting that the private driveway will be built to include access to lot 58 at 



this point in time, merely the right that the proposed street access can in the future be 
extended by the owner of lot 58. Without including lot 58 in such an agreement, lot 58 
would essentially be land locked, given that access via Clayton Street is impractical.  

I would further request that the design and construction of the Ross Street Terrace 
access road be done such that an extension to provide access to lot 58 is possible in 
the future. An approved road access solution for the proposed project should not 
foreclose a solution that might be needed in the future to access lot 58. 

Sincerely yours, 

Wilfried Kruse





































































 
Rifkind Law Group 

1010 B Street, Suite 200, San Rafael, CA  94901 
Telephone: (415) 785-7988 * www.rifkindlawgroup.com 

 
Leonard A. Rifkind 
len@rifkindlawgroup.com 
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June 4, 2021 
 
VIA EMAIL:  dave.hogan@cityofsanrafael.org; Alicia.giudice@cityofsanrafael.org; 
steve.stafford@cityofsanrafael.org; Lindsay.lara@cityofsanrafael.org 
  
City of San Rafael Design Review Board 
 
Re: Opposition to Conceptual Design Review 33 and 41 Clayton Street 
 Hearing Date:  June 8, 2021 
 
Dear Design Review Board Members: 
 
Our firm represents Robert and Emily Foehr, 122 Ross Street (25 units), Michelle and 
Patrick Killian, 209 Marin Street, Peter and Leslie Marks, 60 Woods, Kurt Scheidt, 137 
Ross Street, and Ronald and Lori Stickel, 62 Woods, all of whom oppose the proposed 
access for the referenced project via a new to be constructed private street almost 500 
feet in length to be named “Ross Terrace.”  Our clients oppose the proposed Ross 
Terrace access for the reasons stated below. 
 
This project fails to comply with the General Plan that requires preserving existing 
natural features, retaining as many significant trees as possible, minimize grading, 
avoiding large expanses of walls in a single plane, and requiring tree canopied spaces 
around new hillside residential development.  Gen. Plan, Community Development 
Element, Hillsides – CD-6a.  This project does not comply in multiple respects with 
these requirements because its access is compromised and requires massive grading.  
The applicant has requested three exceptions that should not be granted:  Natural state, 
guest parking and driveway grade.      
 
Your Board heard this project before in 2017 and acknowledged providing access was 
extraordinarily challenging.  Nothing has changed except the fire codes have become 
stricter, requiring at least a 20-foot-wide access road.  The retaining walls remain 
overwhelmingly tall, require will massive grading and, create a sound-wall like freeway 
experience for the neighborhood where 58+ trees and local native trails exist for both 
residents and wildlife.  The plan to replace the removed trees is ornamental at best, and 
we have “paved paradise and put up a parking lot.”1  
 

 
1 Joni Mitchell song. 
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1. 45 Units Impacted by Ross Terrace Access Compared to 5 Units on Clayton 
Street—On this Fact Alone Clayton is the Preferrable Access Because it 
Impacts Less Households.  Ross Terrace will be massively disruptive to 45 
housing units.  Building a new 20-foot wide, 500-foot-long road with retaining walls 
up to 14-feet high is an anathema to the neighborhood, replacing green space that 
provides public pedestrian access towards downtown and an alternative emergency 
egress.  Contrary to the Staff Report, there is more direct impact on 9 times the 
number of housing units via the Ross Terrace Access than affected on Clayton 
Street.    

 
2. Project Grading Exceeds 2,000 Cubic Yards, Which is Massive.  At 10 yards of 

spoils per dump truck, this represents and incredible 400+ roundtrip dump truck 
trips through this neighborhood—almost double the number of trips permitted daily 
by the County for the San Rafael Quarry.    Even if 700 cubic yards were remain on 
site, it would still require some 260+ dump truck trips and these construction 
impacts will likely cause significant damage to Ross Street.  Alternately, Clayton 
Street needs major re-design and repairs and can be upgraded after access is 
created from that direction.        

 
3. Project Fails to Comply with Natural State Requirements.  San Rafael Municipal 

Code Section 14.12.030(C) provides: 
 
Na t u r a l St a t e . A m in im u m  a r e a  o f t w e n t y-five  p e r ce n t  (25%) o f 
t h e  lo t  a r e a  p lu s  t h e  p e r ce n t a ge  figu r e  o f a ve r a ge  s lo p e , n o t  t o  
e xce e d  a  m a xim u m  o f e igh t y-five  p e r ce n t  (85%), m u s t  r e m a in  in  
it s  n a t u r a l s t a t e . Th is  s t a n d a r d  m a y b e  w a ive d  o r  r e d u ce d  fo r  
lo t s  zo n e d  PD (p la n n e d  d is t r ict ) o r  d e ve lo p e d  w it h  clu s t e r e d  
d e ve lo p m e n t  w it h  t h e  r e co m m e n d a t io n  o f t h e  d e s ign  re vie w  
b o a r d , su b je ct  t o  a p p r o va l b y t h e  h e a r in g b o d y. Th is  
r e q u ir e m e n t  d o e s  n o t  a p p ly t o  p r o p e r t ie s  w h e r e  t h e  ge n e r a l 
p la n  h a s  a d o p t e d  a  m e d iu m  d e n s it y r e s id e n t ia l o r  h igh  d e n s it y 
r e s id e n t ia l la n d  u se  d e s ign a t io n .       
 

Here, both Lot 59 and 60, fail to comply with the natural state requirement set forth in 
Section 14.12.030(C).  Lot 59 has only 54% of the required minimum natural state and 
Lot 60 has only 53% of the minimum natural state.  Clearly, the project is grossly 
overdeveloped and each residence must be reduced substantially in size to comply with 
mandatory natural state requirements.  Additionally, these calculations do not consider 
the approximately 10,000 square foot new roadway, to be named Ross Terrace, being 
constructed transforming natural state to a roadway/parking lot.  Staff states. “Natural 
state includes all portions of lots that remain undeveloped and undisturbed.”  The 
applicant’s alleged Ross Terrace easement rights are certainly a part of the subject lots 
and such massive disruption of natural state must be included.  As designed, this 
project using Ross Terrace as the access should be dead on arrival.  Alternatively, 
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Clayton Street is already an existing road needing upgrade.  The impact on natural state 
is literally 10,000 square feet less than the Ross Terrace access.    
   
4. Project Fails to Provide Required Guest Parking.  SRMC Section 15.07.030(c) 

requires two off-street guest parking spaces.  Lot 59 provides zero guest parking 
spaces because a single guest space is located in the area required for access to 
the garage parking.  Lot 60 provides just one guest space.  The result is parking will 
occur in the proposed hammerhead turnaround or within Ross Terrace—hindering 
emergency access vehicles, or possibly 500 feet away on Ross Street, which is 
already severely parking impacted.  The guest parking plan fails miserably. 

 
5. Project Driveways are too Steep.  The project plans provide for driveway slopes 

approaching 25%, where only 18 percent is permitted.  SRMC Sec. 15.07.030.  If 
one house were constructed lower on the two lots, the driveway slope grade could 
be met. 

 
6. The Proposed Ross Terrace Access Has Excessive Grade.  SRMC Section 

15.07.030 provides streets and driveways shall not exceed 18% grade.  Here, the 
initial grade from Ross Street to Ross Terrace is approximately 25%.  Further, there 
is no engineering proof a fire truck can achieve the transition from Ross Street to 
Ross Terrace without physical either bumper or undercarriage impact with the 
roadbed, causing likely damage and potentially disabling responding emergency 
vehicles.  The only way the 25% excessive grade can be reduced is through even 
more massive grading, causing the retaining walls approaching 14 feet in height to 
be even taller.  This is not an acceptable result.  Further such adjoining property 
owners have legally enforceable access rights to Ross Terrace and the proposed 
massive retaining walls will interfere with such access. For these reasons, the 
proposed Ross Terrace access should be rejected.        

  
7. Clayton Street Needs Improved Emergency Vehicle Access.  Improving existing 

Clayton Street will enhance existing poor emergency vehicle access. 
 

8. Loss of Existing Public Access.  Developing Ross Terrace will cut off public 
access to Clayton Street that has been used by the public for over a hundred years 
as access towards downtown. 

 
9. Loss of Alternative Emergency Escape.  Developing Ross Terrace with massive 

retaining walls will cut off alternative public emergency egress, e.g., a fire escape 
route for the 45 units affected.   

 
10. Loss of Parking Spaces on Ross Street.  Developing Ross Terrace will cause the 

loss of at least four (4) valuable parking spaces on overparked Ross Street.  
 

11. Light, Noise and Traffic Impacts to Residents.  Developing Ross Terrace will 
create headlight impacts on Ross Street housing facing the new driveway.  
Additionally, because of the excessively steep grade vehicles will have to go into 
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low gear and generate significant engineer noise affecting 45 housing units.  The 
hidden nature of the new roadway, with its massive retaining walls, is an invitation 
to criminal activity. 

 
12. Drainage Impacts.  A Ross Terrace access will increase the amount of surface 

waters draining towards Clayton Street.  The Project plans do not address drainage 
impacts on Clayton Street. 

 
13. Utility Impacts.  A Ross Terrace access will adversely affect existing utilities for 

several adjacent units that have been in place decades.   
 

14. Loss of Green Space and Wildlife Habitat. Developing Ross Terrace eliminates a  
public social trail in place for over 100 years, and eliminates green space. 

 
15. Developer Does Not Have  Preference on the Access Route. The developer 

does not care which access, Ross Terrace or Clayton, only that he is approved to 
construct his two-unit project.  The majority of the neighborhood deeply cares and is 
strongly opposed to constructing a new 500-foot roadway through the middle of the 
neighborhood.  Even the developer believed Clayton Street was the correct access 
for the project, having directed his engineer, ILS and Associates to prepare 
engineering plans for Clayton access in 2016, and again in 2019. 

 
16. Maintenance.  Imposing the maintenance of 500-foot private road and adjacent 

retaining walls on the proposed two new homes invites the likelihood of abdication 
by future homeowners of the two-unit project, leaving the surrounding neighbors 
with a concrete eyesore.  A shorter 150-foot private access route from Clayton is 
more feasible.   

 
There are several provisions of the City’s design review ordinance that require the 
Board to recommend that the project does NOT receive conceptual design review 
approval: 
 
No Balance Between the Project and the Natural Environment.  The Board cannot 
support or recommend conceptual design review approval for this project with a Ross 
Terrace access.  The very purpose of design review fails: “first and foremost, maintain a 
proper balance between development and the natural environment.”  SRMC Sec. 
14.25.010.  A Ross Terrace access obliterates the natural environment.  The project 
access creates Caltrans level infrastructure in a small residential neighborhood.  
 
Project Access on Ross Terrace Fails to Comply with Design Review 
Requirements in Multiple Respects:  
 

• The proposed Ross Terrace access fails to “display sensitivity to the natural 
hillside setting and compatibility with nearby hillside neighborhoods, and maintain 
a strong relationship to the natural setting.”  SRMC Sec. 14.25.050C(1).   
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• The proposed Ross Terrace access fails to minimize grading, retain more of the 
project site in its natural state, minimize visual impacts . . . and with sensitivity to 
nearby structures.  SRMC Sec. 14.25.050C(2).   
 

• The proposed Ross Terrace access maximizes grading.  Site design requires a 
project to minimize grading and removal of natural vegetation.  Highly visible 
hillsides and wildlife habitat should be preserved and respected.  SRMC Sec. 
14.25.050E(2).   
 

• The project solution for access is creation of a new 500-foot road bounded by 
massive retaining walls fails that fails the “good” circulation test.  SRMC Sec. 
14.25.050E(3) 
 

• Ross Terrace access fails to preserve the natural landscape in its natural state 
as much as practical and should be rejected in favor of the shorter less intrusive 
Clayton Street access.  SRMC Sec. 14.25.050G.   

   
• Construction impacts will be increased with a Ross Terrace access and cause 

substantial disruption to 45 households.  SRMC Sec. 14.25.050H.   
 

We anticipate that the developer will claim the Clayton access is not viable because the 
Fire Department does not support it and it requires acquisition of private property for 
right of way purposes.  Given the significant impacts that will occur with a Ross Terrace 
access, we respectfully request the Board direct staff, including the Fire Department, to 
explore every opportunity to enhance fire safety access on Clayton Street, which is 
demonstrably deficient, before allowing a new freeway level of improvement on Ross 
Terrace.      

 
Respectfully submitted, 
 
RIFKIND LAW GROUP 

 

By:__________________________ 
 Len Rifkind 



June 8, 2021 

 

 

 

Design Review Board 

c/o Alicia Giudice and David Hogan, Project Planners 

Community Development Dept. 

City of San Rafael 

1400 Fifth Ave 

San Rafael, CA.  94901 

 

Design Review Board Members: 

 

RE:  33/41 Ross Street Terrace - Design Review Board consideration of Hillside Exceptions and 

Environmental and Design Review Permit 

 

I urge you to DENY the application for an Environmental and Design Review Permit and Hillside 

Exceptions for 33/41 Ross Street Terrace for the following reasons: 

 

1)  Hillside Design Guidelines: 

 

This application has shown a blatant disregard for the Hillside Design Guidelines, including the natural 

state requirement, guest parking requirement, preservation of significant trees, grading, hillside design 

and neighborhood compatibility.  In fact, the Hillside Design Guidelines were adopted precisely to 

prevent this type of development on our hillsides. 

 

a.  Natural State:   

 

The attempt to squeeze two large (almost 3,000 sq’) homes on these undersized lots should be denied.   

Hillside development on the other side of Moore Hill, in the neighboring West End, have required the 

merging of 2, 3, and even 4 small, undersized hillside lots in order to create a reasonable building site 

and meet Hillside development standards.  I am asking you to maintain past practices for the 

development of our hillsides by adhering to the important guidelines which have been successfully and 

consistently applied to our hillside development since the City Council adopted the award-winning 

Hillside Design Guidelines in 1991.   

 

The applicant is requesting an exception to the natural state requirement with a significant reduction in 

the natural state, almost 50% less than required, for each lot.  This is a blatant disregard for an 

important hillside protection.  If you approve the requested exception to the Natural State requirement, 

you will forever change hillside development in San Rafael because the exception you approve on this 

property will set the standard by which you will review all future hillside development, opening the 

door to other equivalent reductions in the natural state and undermining this important protection of our 

hillsides. 

 

b.  Parking and circulation (IV.A5): 

 

All required guest parking spaces, 2 per residence, should be located on-site, not on the street or within 

the City right-of-way.  In addition, the application needs a circulation plan showing all vehicular 

maneuvering into and out of the garage and guest parking on lot 59, including when a vehicle is parked 



in the guest parking space.  The circulation plan should indicate how both lots comply with SRMC 

14.12.030 (F) which prohibits vehicles from backing out onto streets less than 26’ wide. 

 

c.  Preservation of Significant Trees (IV.A2). 

 

The applicant has NOT shown that a diligent effort has been made to retain as many significant trees as 

possible, as required by the Hillside Design Guidelines.  In fact, quite the opposite, the applicant 

proposes removing all but one oak tree on lot 59 and removing all existing trees on lot 60.  No existing 

trees will be retained along the proposed access drive, as well, resulting in approximately 58 trees over 

6” in diameter being removed, according to the WRA Environmental Consultants report, submitted 

with the application. 

 

The applicant has NOT proposed a plan for tree replacement that includes a 3:1 ratio as required.  If 

approved, this project will have the unfortunate outcome of clearing the land and changing the natural 

environment, completely opposite of the Hillside Guidelines objective to preserve the inherent 

characteristics of the hillside and display sensitivity to the natural setting. 

 

A tree protection plan prepared by a licensed arborist is needed to establish safety procedures both 

during and after construction for the remaining oak tree on lot 59.    

 

d.  Grading (IV.A3). 

 

Hillside Design guidelines promote minimizing grading in order to preserve the inherent characteristics 

of sloping hillside sites and the natural environment.  This project requires extensive grading and 

extensive removal of the natural vegetation on this hillside. 

 

e.  Architectural Design (IV.A7) and Reduction of Building Bulk (IV.A6).  

 

The design is too boxy and bulky.  The style is very contemporary with a “butterfly” roof design.   

To comply with the Hillside Guidelines and reduce bulk, the houses should be stepped back with the 

topography and roof slopes should follow the site contours.   
 

f.  Compatibility with surrounding neighborhood (IV.A1). 

 

This project proposes 2 houses on undersized lots, each having land area between 5,000 and 5,800 sq’.  

The houses are densely packed together, eliminating all tree canopy and ground cover of the natural 

setting except for one oak tree.  This proposed project is not compatible with the development pattern 

of the surrounding neighborhood where land area around existing structures is between 12,000 to 

16,000 sq’ and where the natural environment supports the hillside character of this neighborhood.     

 

A better solution would be to combine the lots to form a 10,800 sq’ lot, still small for the area, but more 

likely to accommodate a modest sized home that complies with the Hillside Design Guidelines and is 

more compatible with the surrounding development pattern of this neighborhood. 

 

2)  Hillside Exceptions: 

 

The application must meet the criteria established in SRMC 14.12.040 for hillside exceptions, as stated 

below: 

 



A.  That the project design alternative meets the stated objectives of the hillside design 

guidelines to preserve the inherent characteristics of hillside sites, display sensitivity to the 

natural hillside setting and compatibility with nearby hillside neighborhoods and maintain a 

strong relationship to the natural setting; and 

 

B.  Alternative design solutions which minimize grading, retain more of the project site in its 

natural state, minimize visual impacts, protect significant trees, or protect natural resources 

result in a demonstrably superior project with greater sensitivity to the natural setting and 

compatibility with and sensitivity to nearby structures. 

      

This application does not meet the criteria for approving an exception to the Hillside development 

standards. The applicant has NOT demonstrated a superior project with greater sensitivity to the natural 

setting and compatibility with nearby hillside neighbors.  In fact, this application replaces the natural 

setting with concrete driveways, building footprints and retaining walls.     

 

The exception request for 33/41 Ross Street Terrace to reduce the natural state by almost 50%  does 

NOT result in a superior project with greater sensitivity to the natural setting or preserve the inherent 

characteristics of the site.  In fact, both lots are completely stripped of all trees, except for one oak tree 

and replaced with small slivers of ornamental landscaping.  This project does NOT meet the criteria for 

a hillside exception, per SRMC 14.12.040. 

 

Staff references 22 Jewel as an example of a previous hillside project on a flag lot where an exception 

to the natural state was approved.  However, the exception requested for this project was minor.  The 

applicant for 22 Jewel revised their plans,  in response to neighborhood comments, and improved the 

design by increasing the building stepback which resulted in a slight reduction in the natural state from 

57.6% to 50.3% and required an exception.  By providing a superior design with greater sensitivity to 

nearby neighbors, this project met the objectives of SRMC 14.12.040 for exception approval.  (note: 

the design permit for 22 Jewel has expired, no building permit was issued).   

 

The approval of this application will set a bad precedent going forward for future hillside development 

and will undermine our Hillside Design Guidelines and development standards.  This application does 

not meet the criteria required for an exception approval.  I urge the City to be consistent with their past 

practice and require compliance with the Hillside Design Guidelines, per SRMC Chapter 14.12. 

 

As a licensed building contractor, the owner/applicant, should have been well informed about the 

substandard size of these two lots and the City of San Rafael’s Hillside Design Guidelines before he 

purchased them in 2015.  The best use and most feasible development of these lots would be to 

combine them into one buildable lot which meets the minimum size requirements for the zoning and 

will accommodate a modest sized home that complies with ALL Hillside Design Guidelines, including 

the natural state and guest parking requirements.   

 

Thank you for your consideration of these comments. 

 

Sincerely, 

 

 

Victoria DeWitt 

West End neighbor   
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includes wildlife and I will speak for them, since they cannot. The  nee  thi  wildlif  corridor  and 
therefor , e ne d it.

----
Tangenti l no e o t e Ci y Planni g staff
I wou d li e peop e o thi k abo t wh t mig t happe , g d forbi , n a fire. W ll peo le o en their 
lo ked g tes and y rd  to let ild ani als ass throug and escape? lease think about
pros/con . Thi  might nclude d mestic nima s that peopl  co ld no  c tch o ta e wit  them, nd 
h ve been a an oned o t eir own wi s.
Do w  have a respon ib lit  to he wild c eat res who re b rn nto our neighbo hood and live mong 
s? I hink s .

Do eople kno  where the escap  co ridors fo  peo le o  foot ar , al o? W  have some ex st ng 
teps in th  GP A ar a, an  som  ste s th t have een oa ded off, or d stro ed

The City of Berk ley ppl ed for, a d recei ed, funding for eme gency s ape r ut s / steps i  the 
erk ley il s a d m ps to al  the step . Is som thin  t at he Cit  of S n Rafa l could obt in / 

develop for SR e iden s?
Ho  c n I help suc  an ef or ?
----

I inte d o p rticipa e in the webi ar th s e eni g. Thank you for liste ing/reading.

Lois Tuc er H: 15.XXX XXXX (land ine), 15-XXX-X X (cell  text)
S n Rafael, CA 94901  




