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DEVELOPMENT AGREEMENT NO. 2019- NN

This Development Agreement (hereinafter “Agreemeig”entered into as of this ___ day of
, 2019 by and between the City of Santa Ana, Califtweneir@fter “City”), and MAIN
PLACE SHOPPINGTOWN, LLC, a DELAWARE limited liab¥itcompany (hereinafter “Owner”):

RECITALS

A City is authorized to enter into binding developmemgteaments with persons having legal or
equitable interests in real property for the developneérduch property, pursuant to Section
65864, etseq of the Government Code.

B. This Agreement constitutes a current exercise of £ipyglice powers to provide predictability to
Owner in the development approval process by vestingpéhmitted uses, density, intensity of
use, and timing and phasing of development consisti#ntthe Development Plan in exchanje
for Owner’s commitment to provide significant public bis to City as set forth in Section 4
below.

C. Owner has requested City to enter into a developmgrédement and proceedings have been
taken in accordance with the rules and regulatiorSityt

D. The best interests of the citizens of the City oht&aAna and the public health, safety end
welfare will be served by entering into this Agreemen

E. The City Council hereby finds and determines thas thgreement is of major significance
because it will provide significant economic benefitthe City through additional jobs creat:d
by the construction and operation of the Project,emsed transient-occupancy and sales tax
revenue to the City, and general economic benefit.

F. The provision by Owner of the public benefits allows @igy to realize significant economic:,
recreational, open space, educational, social and piadilities benefits. The public benefiis
will advance the interests and meet the needs oftaS&na residents and visitors to a
significantly greater extent than would developmenthef Property without this Agreement.

G. The physical effects, if any, of the Project and tAgreement have been analyzed pursuarit to
California Environmental Quality Act as amended tamedand as documented in the Final
Environmental Impact Report entitled “Fashion Squaen@ercial Center Subsequent Final
Environmental Impact Report” (State Clearinghouse HMse__ and City of Santa Ana D?
No. ) (“FEIR”), the 1996 Addendum to the FEIR (State Clghonse House N and
City of Santa Ana DP No. 1996-25), and the 2019 Addendunet&EiR (State Clearinghousie
House No.___ and City of Santa Ana DP No. 2018-17) (2019 Addendum”).

H. This Agreement and the Project are consistent thehSanta Ana General Plan and any spe:ific
plan applicable thereto.

l. All actions taken and approvals given by City have bidy taken or approved in accordarce
with all applicable legal requirements for notice, puliiEarings, findings, votes, and otker
procedural matters.



J. Development of the Property in accordance with ttgseAment will provide substantial benefts
to City and will further important policies and goalsCity.

K. This Agreement will eliminate uncertainty in planniagd provide for the orderly development of
the Property, ensure progressive installation of secgsimprovements, provide for public
services appropriate to the development of the Proged, generally serve the purposes for
which development agreements under Section 65864e@tof the Government Code are
intended;

COVENANTS

NOW, THEREFORE, in consideration of the above ré&itand of the mutual covenants
hereinafter contained and for other good and valuetrsideration, the receipt and adequacy of which
are hereby acknowledged, the parties agree as follows

1. DEFINITIONS AND EXHIBITS.

1.1. Definitions The following terms when used in this Agreementl(iding in the recitals
above) shall be defined as follows:

1.1.1. “Agreement” means this Development Agreement.

1.1.2. “City” means the City of Santa Ana, a charter @tyd California municipal
corporation.

1.1.3. “City Council” means the duly elected city counciltbe City of Santa Ana.
1.1.4. [INTENTIONALLY OMITTED]

1.1.5. “Development” means the improvement of the Propentyttie purposes of
completing the structures, improvements and facilt@sprising the Project including, but no:
limited to: grading; the construction of infrastrueiand public facilities related to the Projec:
whether located within or outside the Property; thiestruction of buildings and structures; and
the installation of landscaping. “Development” does include the maintenance, repair,
reconstruction or redevelopment of any building, stratimprovement or facility after the
construction and completion thereof.

1.1.6. “Development Exaction” means any requirement of Gitgannection with or
pursuant to any Land Use Regulation or development agdmvene dedication of land, the
construction of improvements or public facilities, oe frayment of fees in order to lessen,
offset, mitigate or compensate for the impacts okligment on the environment or other public
interests.

1.1.7. “Development Impact Fee” means a monetary exactioer afan a tax or
special assessment, whether established for a brass @l projects by legislation of general
applicability or imposed on a specific project on an ad lbasis, that is charged by a local
agency to the applicant in connection with approva development project for the purpose of
defraying all or a portion of the cost of public fa@é related to the development project, bt
does not include park “in lieu” fees specified in Goweent Code Section 66477, fees for
processing applications for governmental requlatorp@&tor approvals, or fees collected under
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development agreements adopted pursuant to Article Z2Hedbovernment Code (commencin )
with Section 65864) of Chapter 4.

1.1.8. “Development Plan” means the plan for developmenhefRroperty as set forih
in Exhibit “C.”

1.1.9. “Development Project Review Approvals” refers to tlenaistrative review of
all projects meeting the requirements of Division 3Adicle V of the Santa Ana Municipal
Code.

1.1.10. “Discretionary Action” or “Discretionary Approval’ nams an action that
requires the exercise of judgment, deliberation, areti®on on the part of the City, including
any board, agency, commission, or department andffiogr or employee thereof, in the
process of approving or disapproving Development of tigeét, as distinguished from an
activity that is defined herein as a Ministerialrai¢ or Ministerial Approval.

1.1.11. “Effective Date” means the date the ordinance appgoaind authorizing this
Agreement becomes effective.

1.1.12. “Existing Land Use Regulations” means the Land UsguRgions that are in
effect on the Effective Date, pursuant to Californiev&nment Code Section 65866.

1.1.13. “Existing Project Approvals” means all Project Approvafgproved or issued on
or before the Effective Date.

1.1.14. “Future Project Approvals” means Project Approvals far Bimoject that are
adopted, approved, or issued after the Effective Date.

1.1.15.“Land Use Regulations” means all ordinances, laesolutions, codes, rules,
regulations, policies, requirements, guidelines, oeroéittions of City, including but not limited
to the provisions set forth in the City’s GenerarRIMunicipal Code, that affect, govern, or
apply to the Development of the Project and use oPtloperty in a manner consistent with this
Agreement, including, without limitation, the permittese of land, the density or intensity of
use, subdivision requirements, the maximum height ardo$iproposed buildings, the
provisions for reservation or dedication of land pomblic purposes, and the design, improvement
and construction standards and specifications applitaliee Development of the Property,
subject to the terms of this Agreement, whether addpyethe City Council or the voters in an
initiative. “Land Use Regulations” does not include &£ity ordinance, resolution, code, rule,
regulation or official policy, governing:

(a) the conduct of businesses, professions, and occupations;
(b) taxes (special or general) and assessments;
(c) the control and abatement of nuisances;

(d) the granting of encroachment permits and the comeeyaf rights and
interests that provide for the use of or the entry ymdnlic property;

(e the exercise of the power of eminent domain.



1.1.16. “Owner” means the persons and entities listed aseDwn page 1 of this
Agreement and their successors in interest to adingrpart of the Property.

1.1.17. “Ministerial Approval,” or “Ministerial Act” means the nondiscretionary pésy
plans, inspections, certificates, documents and Esersquired to be taken, issued, or appro'/ed
by the City in order for Owner to develop the Prgj&atiuding, without limitation, building
permits, grading permits, Development Project Revi@prAvals, and other similar permits and
approvals. Any approval or act that is not a Discnetig Approval is a Ministerial Approval.

1.1.18. “Mortgagee” means a mortgagee of a mortgage, a ioengfunder a deed of
trust or any other security-device lender, and thagacessors and assigns.

1.1.19. “Net New” square footage means square footage comstrirt excess of the
redevelopment of the central box (i.e., the space prslyimccupied by Nordstrom), the
construction of the Central Plaza, and the constmaf a large-format entertainment use and
associated parking and site improvement.

1.1.20. “Project” means the development of the Property enGlity that is known as the
MainPlace Mall and that is more specifically desatibe Exhibits “A” and “B,” as
contemplated by the Development Plan as such Develog?lemtmay be further defined,
enhanced, or modified pursuant to the provisions ef Algreement.

1.1.21. “Project Approvals” means all site-specific (meanipgafically applicable to
the Project only and not generally applicable to somell other properties within the City)
plans, maps, permits, and entitlements to use of dwetdyand nature that are sought or agreed
to in writing by Owner in its sole and absolute disorefor Development of the Project and
that are approved by the City. Project Approvals inclbade,are not limited to, general plan
amendments, specific plan approvals or amendmentglaite, development project review
approvals, tentative and final subdivision maps, degigdelines, variances, zoning
designations, conditional use permits, grading, bgldand other similar permits, the site-
specific provisions of general plans, environmentakssments, including environmental impact
reports and negative declarations.

1.1.22. “Property” means the real property described on Exh#sitdnd shown on
Exhibit “B” to this Agreement.

1.1.23. “Public Benefit” refers to those benefits providedlte City and the community
by Owner pursuant to Section 4 below.

1.1.24. “Reservation of Rights” means the rights and auth@xcepted from the
assurances and rights provided to Owner under thisefggnt and reserved to City under
Section 3.30f this Agreement.

1.1.25.“Term” has the meaning ascribed thereto in SectidrilZbelow.

1.2.  Exhibits The following documents are attached to, and kg ritfierence made a part of,
this Agreement:

Exhibit “A” — Legal Description of the Property

Exhibit “B” — Map showing Property and its location
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Exhibit “C” — Development Plan

Exhibit “D” — Development Impact Fees

Exhibit “E” — Assignment and Assumption Agreement
Exhibit “F” — 2018 Base Tax Year Values

GENERAL PROVISIONS.

2.1. Binding Effect of AgreementThe Property is hereby made subject to this Agreement
Development of the Property is hereby authorized aatl s& carried out in accordance with :he
terms of the Development Plan and this Agreement.

2.2.  Ownership of PropertyOwner represents and covenants that it is the Oofnihe fee
simple title to, or has an equitable interest in,Rheperty or a portion thereof.

2.3. City Council Findings The City Council finds that:

2.3.1. This Agreement is consistent with the City’'s Gehé&ian.

2.3.2. This Agreement ensures a desirable and functional coityrenvironment,
provides effective and efficient development of puldicilities, infrastructure, and services
appropriate for the development of the Project, enlsaeffective utilization of resources within
the City.

2.3.3. This Agreement provides public benefits beyond thoseatenecessary to
mitigate the development of the Project.

2.3.4. This Agreement strengthens the public planning proegesiurages private
participation in comprehensive planning and reduces ajstevelopment and government.

2.3.5. The best interests of the citizens of the City drdgublic health, safety, and
welfare will be served by entering into this Agreemen

2.4, Term

2.4.1. The initial term of this Agreement shall commencetloe Effective Date, and
shall continue for a period of ten (10) years theredfte “Initial Term”), unless this term is
modified or extended pursuant to the provisions of Algigeement. Together, the Initial Term
and any extension under this Agreement constitut&Tiaen.”

2.4.2. The Initial Term of this Agreement is automaticadiytended by five additional
years for an Initial Term of 15 years if the Ownehiaces the following milestones:

(a) Within the first seven (7) years of the Initial Terthe redevelopment of the
central box (i.e., the space previously occupied by Nanagirthe construction of the Central
Plaza, and the construction of a large-format (menjmum 75,000 net, new square feet)



entertainment use and associated parking and sitewerpent, with certificates of occupancy
having issued for at least 90 percent of floor aresuch developments; and

(b) Within the first eight (8) years of the Initial Termommencement of (1) one or
more hotel developments that are included in the IDpreent Plan. For purposes of this sect on,
“commencement” shall include the Owner having paidegjuired Development Impact Fees,
been issued a building permit, and performed construattivity on the site of the hotel
development.

2.4.3. The City hereby conditionally grants to Owner tweefiyear-extension options
(each an “Extension Option”), in addition to theildifTerm as it may be extended under
Section 2.4.2. The Extension Options are subject to thwsviiog conditions:

(a) To exercise the first Extension Option, by the encheftenth year of
the Initial Term, Owner must demonstrate that dueng year of the first ten years the total
gross annual general fund revenues generated by tjgetFrave increased by at least a factor
of 2.0 over 2018 revenues generated by the Project t &xtbein Exhibit F.

(b) To exercise the second Extension Option (if the Teamlfeen extended
to 15 years under either Section 2.4.2 or subsection 2.4Bgak), Owner must demonstrate
that the total gross annual general fund revenuesaedeby the Project have increased by it
least a factor of 2.5 over 2018 revenues generated byrdfext? as set forth in Exhibit F,
during any one of the years 11 through 15.

(c) If Owner does not satisfy the prerequisites to exexgian Extension
Option under subsection 2.4.3(a) or (b) above, the City ataiys sole discretion, allow Owner
to exercise that Extension Option anyway if Owner dugh of the following:

0] Provides City with a plan that includes a timeline apecific
milestones for moving the non-residential portiortte# Project forward on a priority basis,
demonstrating to the City’s satisfaction that thejétt will meet or exceed expectations of fiscal
benefit to the City by the end of the five-year ExtemgOption period; and

(ii) Pays to the City a fee of $250,000.00.

2.4.4. When the Term, including any authorized extensioretifelends, Owner shall
have no vested right under this Agreement, regazdi€svhether or not Owner has paid any
Development Impact Fee.

2.4.5. If any party other than Owner initiates litigatidrat challenges the Project, this
Agreement (and/or the ordinance approving this Agee¢nor any of the Existing Project
Approvals, the Owner will have the right to toll coemaement of the Term and any obligatic ns
of Owner under this Agreement during the period of diticfation. The tolling shall commence:
upon receipt by the City of written notice from Ownevdking this right to tolling. The tolling
shall terminate when the action, including any apgsdinally resolved, whether by entry of e.
final, non-appealable judgment that upholds the Projatitlae Existing Project Approvals or
voluntary or involuntary dismissal of the entire act(and the passage of time required to
appeal an involuntary dismissal). Owner shall siryilaave the right to toll commencement of
the Term and any obligations of Owner under the Ageee in the event a referendum petition
challenging the Project, the ordinance approving Algiseement, or any of the Project Approvals
is submitted to the City Clerk. The tolling shalinenate if and when: (1) the City Clerk
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determines the referendum petition did not receivicgrit signatures to qualify for the ballot;
(2) the City Council rescinds the challenged act@n(3) the election results of the referendum
are certified by the City Council.

2.5. Assignment

2.5.1. Right to Assign Owner shall have the right to sell, transfer ssign the
Property in whole or in part (provided that no suchigbttansfer shall violate the Subdivision
Map Act, Government Code Section 66410se) to any person, partnership, joint venture,
firm, limited liability company, or corporation at atiyne during the term of this Agreement;
provided, however, that any such sale, transfer sigasient shall include the assignment ani
assumption of the rights, duties and obligations ayisimder or from this Agreement and be
made in strict compliance with the following conolits precedent:

(a) No sale, transfer or assignment of any right ceregt under this
Agreement shall be made unless made together witkallee transfer or assignment of all or &
part of the Property to which such rights or interegiply.

(b) Before with any such sale, transfer or assignment:

0] Owner shall notify City, in writing, of such saleansfer or
assignment and shall provide City with an executedesgent (“Assignment and Assumption
Agreement”), in substantially the form attached leeset Exhibit E, by the purchaser, transferee
or assignee and providing therein that the purchasersferee or assignee expressly and
unconditionally assumes all the duties, obligationseegents, covenants, waivers of Owner
under this Agreement, including, without limitatiohgetcovenants not to sue and waivers
contained in Sections 6.2 and 7.4 hereof.

(i) Owner shall also provide City with such informati@asonably
requested by City that demonstrates to City's reddersatisfaction such transferee or assignee
has sufficient development experience and financiallkiyao complete the Project and
perform all obligations assumed.

(c) Any sale, transfer or assignment not made in stootpliance with the
foregoing conditions shall constitute a default by &wmnder this Agreement. Notwithstanding
the failure of any purchaser, transferee or assignegdcute the agreement required by this
subsection 2.5.1(c)(i), the burdens of this Agreement bhabinding upon such purchaser,
transferee or assignee, but the benefits of this Agreeshall not inure to such purchaser,
transferee or assignee until and unless such agresrexgcuted.

(d) The Executive Director for the Planning and BuildingeAcy shall have
the administrative authority to determine that Owmas complied with the above conditions.
Such determination shall not be unreasonably withloeldditioned, or delayed.

2.5.2. Release of Transferring Owné¥otwithstanding any sale, transfer or
assignment, a transferring Owner shall continue toliigated under this Agreement with
respect to the transferred Property or any transfgroetion thereof, unless such transferring
Owner is given a release in writing by City, whiglease shall be provided by City upon the
full satisfaction by such transferring Owner of th#ofeing conditions:




(a) Owner is not then in default under this Agreement.
(b) Owner has complied with Section 2.5.1 above.

(c) The purchaser, transferee or assignee provides Gitysecurity
equivalent to any security previously provided by Owpesdcure performance of its obligaticns
hereunder.

2.5.3. Subsequent Assignmeriny subsequent sale, transfer or assignment after ain
initial sale, transfer or assignment shall be madg im accordance with and subject to the
terms and conditions of this Section 2.5.

2.6.  Utilities. The Project shall be connected to all utilities nemgsto provide adequate
water, sewer, gas, electric, and other utility sr¥d the Project, prior to the issuance of final
approval for occupancy or the certificate of occupancyafty portion of the Project.

2.7. Sale to Public and Completion of Constructidime provisions of Section 2.5.1 shall ot
apply to the sale or lease (for a period longer thnyear) of any residential lot or unit that
has been finally subdivided and is individually (andl ind'bulk”) sold or leased to a member of
the public. This Agreement shall terminate with respecny residential lot or unit and such lot
shall be released and no longer be subject to thiseAgmat without the execution or recordaton
of any further document upon satisfaction of both offtflewing conditions:

2.7.1. The residential lot or unit has been finally subdiviaged individually (and not
in “bulk™) sold or leased (for a period longer tharegrear) to a member of the public; and

2.7.2. City final approval for occupancy or the certificateocotupancy has been
issued for a building on the lot, and the fees for datket forth in this Agreement have been
paid.

2.8. Administrative Changes and Modifications

2.8.1. Owner and City acknowledge that further planning dexklopment of the
Project may demonstrate that refinements and clamgeappropriate with respect to the details
and performance of the parties under this Agreemdre.Parties desire to retain a certain
degree of flexibility with respect to the details bétProject development and with respect to
those items covered in general terms under thisehgeat, the Existing Project Approvals, the
Existing Land Use Regulations, and, once issued, ahyr& Project Approvals.

2.8.2. If and when the parties find that “Substantially Confimg Changes,” as herein
defined, are necessary, desirable or appropriatentbgy unless otherwise required by law,
effectuate such changes or adjustments through an iattative operating memorandum that is
executed by the Owner and the Executive Director ofCihgs Planning and Building Agency
or the Director’s designee. As used herein, a “SubathnConforming Change” is a minor
change, modification, or adjustment that is deemdoktin substantial conformance under the:
Development Plan. A Substantially Conforming Changaoisconsidered an amendment to this
Agreement or to Development Plan, and so does gairesprior notice or hearing by the
Planning Commission or City Council.

2.9. Amendment or Cancellation of AgreemeBixcept for Substantially Conforming
Changes as defined by Section 2.8.2 above, this Agréenasnbe amended or modified from




time to time only with the written consent of Owraard the City or their successors and ass gns,
and only upon approval of an amendment by the City Cbafter a public hearing in

accordance with Government Code Section 65868. Thisgmwovshall not limit any remedy of
City or Owner as provided by this Agreement.

2.10. Termination This Agreement shall be deemed terminated ana df@inther effect upon
the occurrence of any of the following events:

2.10.1. Expiration of the stated Term of this Agreement ag@¢éh in Section 2.4.

2.10.2. Entry of a final judgment setting aside, voidingaomulling the adoption of the
ordinance approving this Agreement.

2.10.3. The adoption of a referendum measure overriding orafiegethe ordinance
approving this Agreement. In the event a referenduitigrethallenging the ordinance
approving this Agreement is submitted to the City Cl@twner shall deposit with the City Ten
Thousand Dollars ($10,000) (“Petition Deposit”) to cover dglctual cost incurred by the City
examining the petition and verifying signatures. Sthdbhé referendum qualify for the ballot,
Owner may request, at or prior to the Council meatinghich the Council will take up the
referendum issue, that the City Council repeal thenardie, rather than submitting it to the
voters. If Owner does not request that the City Cibuapeal the ordinance, and the City
Council submits the ordinance to the voters, Ownelt deposit Fifty Thousand Dollars
($50,000) (“Referendum Deposit”) with the City. City may tise funds to pay any and all
costs associated with the said referendum measuyefuAds remaining in the Petition Depos t
may be put toward the Referendum Deposit at the Ownegigest. If at any time the
Referendum Deposit account has Five Thousand Dollars ($50083s remaining, Owner shell,
within three (3) days of receiving notice from thiyCdeposit with the City additional funds &s
requested by the City to cover all costs and experssexiated with the referendum and holding
the related election. Following certification oktklection results, any funds remaining in the
Petition Deposit or the Referendum Deposit account bealeturned to the Owner. In the event
Owner requests that the City Council repeal the ond@and the City Council nonetheless
determines to submit the ordinance to the voters,ddDwhall have no responsibility for the costs
associated with holding the election.

2.10.4. Completion of the Project in accordance with thengeof this Agreement
including issuance of all required occupancy permitsl @pproval for occupancy by the City,
and acceptance by City or applicable public agency okgllired dedications.

2.10.5. Termination of the Agreement as provided in Secti@3sor 6.4 herein.
Termination of this Agreement shall not constituetination of any other land use entitlements
approved for the Property. Upon the termination of Agseement, no party shall have any
further right or obligation hereunder except with respeany obligation to have been
performed prior to such termination or with respecanyg default in the performance of the
provisions of this Agreement that has occurred paosuch termination or with respect to any
obligations that are specifically set forth as sungvihis Agreement. Upon such termination,
any Development Impact Fees paid by Owner to City derdential units on which constructicn
has not yet begun shall be refunded to Owner by City.

2.11. Notices



2.11.1. As used in this Agreement, “notice” includes, but is limited to, the
communication of notice, request, demand, approvakmtmt, report, acceptance, consent,
waiver, appointment or other communication requiregesmitted hereunder.

2.11.2. All notices shall be in writing and shall be consatkgiven either: (i) when
delivered in person to the recipient named belowjippif the date of delivery shown on the
return receipt, after deposit in the United Stated imai sealed envelope as either registered or
certified mail with return receipt requested, and pgstand postal charges prepaid, and
addressed to the recipient named below. All notibedl e addressed as follows:

If to City:

City Clerk

20 Civic Center Plaza,"8Floor
PO Box 1988 M-30

Santa Ana, Ca 82702

Copy to:

City Manager
City Attorney
Executive Director of Planning and Building Agency

If to Owner:

[Owner ENTITY]

[ADDRESS]

[ADDRESS]

Attn: Manager

Telephone: [ ]
Facsimile: [ ]

Copy to:

Peter J. Howell
Rutan & Tucker
611 Anton Blvd.
Costa Mesa, CA 92626

2.11.3. Either party may, by notice given at any time, reqsirbsequent notices to be:
given to another person or entity, whether a partgiroofficer or representative of a party, ol to
a different address, or both. Notices given befotaadeeceipt of notice of change shall not ke
invalidated by the change.

3. DEVELOPMENT OF THE PROPERTY.
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3.1. Rights to DevelopSubject to the terms of this Agreement includingRleservation of
Rights in Section 3.3 below, Owner shall have a vestgd to develop the Property in
accordance with, and to the extent of, this Agreeéraad the Project Approvals.

3.1.1. Except as expressly provided otherwise herein, the d®rglf@ll remain subject
to all Existing Land Use Regulations and Project ApplavExcept as otherwise provided in
this Agreement, and notwithstanding the authorityhef City to further revise the Land Use
Regulations pursuant to Government Code section 65866, rtimétpd uses of the Property, the
density and intensity of use, the maximum height drel &f proposed buildings, and provisions
for reservation and dedication of land for public purpas®all be those set forth in the Existiig
Land Use Regulations and Project Approvals.

3.1.2. In accordance with Government Code Section 66452.6(g)teammtive map
approved which relates to all or a portion of the Pitgpshall be extended for the greater of (i)
the Term of this Agreement or (ii) expiration of tieatative map pursuant to Section 66452.6.

3.1.3. Owner shall comply with all mitigation measures reegito be undertaken
pursuant to any document prepared in compliance with #tioia Environmental Quality Act
with respect to the Project.

3.1.4. Notwithstanding Section 3.1.1 above, Owner acknowledgesagrees that the
Project requires additional Project Approvals (the Fatroject Approvals identified in Section
1.1.13). These Future Project Approvals shall be consisimthe Existing Project Approvals
and this Agreement as to the permitted uses of tbeelly, the density and intensity of use, the
maximum height and size of proposed buildings, and pomasior reservation and dedication of
land for public purposes; however the Future Project Appsavaly include additional
conditions that are lawful and appropriate to the typroject Approval.

3.2. Effect of Agreement on Land Use RegulatioBgcept as otherwise provided under tre
terms of this Agreement including the ReservatioRRights in Section 3.3 below, the rules,
regulations and official policies governing permitteses of the Property, the density and
intensity of use of the Property, the maximum heiglat sine of proposed buildings, and the
design, improvement and construction standards arafispgons applicable to development c¢f
the Property shall be the Existing Land Use RegulatiosProject Approvals. In connection
with any subsequently adopted Project Approvals and easeppecifically provided otherwise
herein, City may exercise its discretion in accocgawith the Land Use Regulations then in
effect, as provided by this Agreement, including, butlingted to, the Reservation of Rights.
City shall accept for processing, review, and takeaon all applications for subsequent
Project Approvals, and such applications shall be prodesdbe same manner and the City
shall exercise its discretion, when required or aighdrto do so, to the same extent it would
otherwise be entitled in the absence of this Agreemen

3.2.1. City shall reasonably strive to complete:

(a) its initial review of individual development projeatsthin 30 days after
the application is deemed complete,

(b) any second plan review within 15 days after submissiod,

(c) any third plan review within 10 days after submission.
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3.2.2. Notwithstanding the foregoing, the City does notrgunéee that the timelines
above will be met, and failure to meet these timelofess not constitute a default.

3.2.3. To help ensure expedited review of its development apis;o@&vner may elect
to pay for City to use a contract planner. City agteeretain a contract planner to expedite
review, if Owner so elects.

3.3. Reservation of Rights

3.3.1. Limitations, Reservations and Exceptiohotwithstanding any other provision
of this Agreement, the following are not ExistingndaUse Regulations, but shall apply to the
development of the Property as they are establishdadime of application, provided such
regulations and/or fees (as applicable) are not dasigna manner such that they are
applicable only to the Project and/or Property:

(@) Processing fees and charges of every kind and nabpased by City to
cover the actual costs to City of processing applinatfor Project Approvals or for monitoring
compliance with any Project Approvals granted or issued

(b) Procedural regulations relating to hearing bodiesti@asi applications,
notices, findings, records, hearings, reports, recenadations, appeals and any other matter of
procedure.

(c) Regulations, policies and rules governing engineeximd) construction
standards and specifications applicable to public andtprisgrovements, including, without
limitation, all uniform codes adopted by the City amy local amendments to those codes
adopted by the City, including, without limitation, t@éy’'s Building Code, Plumbing Code,
Mechanical Code, Electrical Code, and Grading Gamiie.

(d) Regulations that are in material conflict with thigreement but that aie
reasonably necessary to protect the residents d?rivject or the immediate community from a
condition perilous to their health or safety. To #éxent possible, any such regulations shall be
applied and construed so as to provide Owner withigitsrand assurances provided under this
Agreement.

(e Regulations that are not in material conflict witistAgreement or the
Development Plan. Any regulation, whether adopted ibative or otherwise, limiting the rate
or timing of development of the Property shall be d=mbibo materially conflict with the
Development Plan and shall therefore not be applicabileet development of the Property.

()] Regulations that are in material conflict with thevBlopment Plan;
provided Owner has given written consent to the agjidio of such regulations to developme 1t
of the Property.

(9) Regulations that impose, levy, alter or amend feesharges relating t
consumers or end users, including, without limitatioash can placement, service charges and
limitations on vehicle parking.

(h) Regulations of other public agencies, including Develaprimpact
Fees adopted or imposed by such other public agenciesuatit collected by City.

-12-



3.3.2. Subsequent Project ApprovalBhis Agreement shall not prevent City, in acting
on subsequent Project Approvals and to the same exteotlitl otherwise be authorized to do
so absent this Agreement, from applying subsequently edlgptamended Land Use
Regulations that do not materially conflict withgtgreement.

3.3.3. Modification or Suspension by State or Federal L awthe event that State,
County or Federal laws or regulations, enacted #feeiEffective Date of this Agreement,
prevent or preclude compliance with one or more ofptia®isions of this Agreement, such
provisions of this Agreement shall be modified or sndpd as may be necessary to comply with
such State or Federal laws or regulations; providedeter, that this Agreement shall remain in
full force and effect to the extent it is not incatent with such laws or regulations and to the
extent such laws or regulations do not render suchimgmgaorovisions impractical to enforce.

3.3.4. Intent The parties acknowledge and agree that City isict=d in its authority
to limit certain aspects of its police power by contraad that the foregoing limitations,
reservations and exceptions are intended to reser@ayt all of its police power that cannot be
or are not expressly so limited. This Agreement shaltonstrued, contrary to its stated termrs if
necessary, to reserve to City all such power and dtythtbat cannot be or is not by this
Agreement’s express terms so restricted.

3.4. Regqulation by Other Public Agencids is acknowledged by the parties that other public
agencies not within the control of City may possashority to regulate aspects of the
development of the Property separately from or jomilh City and this Agreement does not
limit the authority of such other public agencies.

3.5. Timing of DevelopmentBecause the California Supreme Court helBardee
Construction Co. v. City of Camarillo, 37 Cal. 3d 465 (1984), that the failure of the parties in
that case to provide for the timing of developmesulted in a later-adopted initiative restricting
the timing of development to prevail over the parteg’eement, it is the specific intent of the
Parties to provide for the timing of the Projecthis Agreement. To do so, the Parties
acknowledge and provide that Owner shall have titg,rbut not the obligation, to complete t1e
Project in such order, at such rate, at such timesjraas many development phases and stib-
phases as Owner deems appropriate in its sole subjboBugess judgment, except for the
following:

3.5.1. The building permit for residential units 401 up to 820 maybeotssued until
Owner commences construction activities for all gment components on the Property
described in Section 2.4.2(a). For purposes of thisogectommences” shall include the
Owner having paid all required Development Impact Feesn issued a building permit, and
performed construction activity on the site. Howewerthe event Owner determines to proceed
with a mixed-use development that includes residerggmlyvell as a commercial component ¢f
not less than 20,000 square feet, the limitation st forthe preceding sentence shall not

apply.

3.5.2. The building permit for the 821th residential unit may Inetissued until at least
200,000 square feet of net new non-residential developeeritiding office space, on the
Property has commenced construction.
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3.5.3. The building permit for the 1350th residential unit may betissued until at
least 400,000 square feet of net new non-residentialogerent, excluding office space, on tae
Property has commenced construction

3.6. Property Maintenance Agreement.

3.6.1. Owner shall, as required by the Conditions of Approgater into a Property
Maintenance Agreement which shall include:

(a) A Parking Management Plan; and
(b) A Property Maintenance Plan.

3.7.  Moratoria Except as specifically set forth in this sectiorty@igrees that to the exten:
permitted by law, no moratorium or other similar lmion (whether relating to the rate, timiny,
or sequencing of the development of the Project grpamt thereof and whether or not enacted
by local initiative or otherwise) affecting subdivisiaps, grading or building permits,
occupancy certificates, or other entitlements appragsded, or granted within the City, after

the Effective Date of this Agreement, shall applyhe Project. Owner acknowledges and ag ees
that the provisions hereof shall not preclude the agadic to the Project of a moratorium or
other similar limitation (of the type described i threceding sentence) enacted in order to
protect an imminent threat to the public health ortgafe

3.8. Development Agreement/Project Approvdlsthe event of any inconsistency betweer
any Existing Land Use Regulation and a Project Apprdial provisions of the Project
Approval shall control. In the event of any incorensly between any Existing Land Use
Regulation or Project Approval and this Agreement,pitavisions of this Agreement shall
control.

PUBLIC BENEFITS.

4.1. Public Benefits.The Project is expected to bring significant fiscaldfigs to the City.
The Project will also serve to implement the Cit§general Plan vision for the Property, whic1
has long been designated as a District Center, wekktvely intense mixed-use development is
encouraged. In addition, Owner has committed byAlbieement to contribute to the
acquisition, construction and maintenance of ceffairblic Benefits” as provided below.

4.1.1. City Facilities Owner shall provide the following benefits towatks
acquisition, construction and maintenance of the Edyilities, as follows:

(a) Public Art. Owner shall create, install, and maintaipublic art projeci
with a value equivalent to one-half of one percent ((.6#4he total construction cost of the
Project. Total construction cost shall mean all toresion costs, but shall not include design
and engineering costs. Owner shall prepare and subtietCity, no later than one hundred
eighty (180) days before final approval for occupancy erisuance of a certificate of
occupancy, a public art plan that is consistent with Gnald# of the Citywide Design
Guidelines, Public Art Guidelines. Although Owner aptides satisfying all or most of the
entire Public Art requirement early in the implemewiatdf the Project, this requirement shall be
satisfied as long as art with a value equivalentnefmalf of one percent (0.5%) of the
completed portion of the Project has been installear poi final approval for occupancy or the:
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issuance of a Certificate of Occupancy for that portibthe Project.

4.1.2. Public-Accessible Benefits.

(a) Owner shall provide each of the public benefits describéde
Development Plan, including the Specific Plan.

(b) Owner shall provide the City, or mutually acceptablegies of City,
with use of the Central Plaza, Entry Plaza, or othetually acceptable space at least 12 days
each calendar year (no more than two of which dl@ltonsecutive and no more than three of
which shall be on a Saturday or Sunday) for eventsatf®reasonably compatible with Proje:t
programming.

(c) Owner shall provide at least 10 free events eachfgedhe general
public.

(d) Owner shall provide publicly accessible open-space ated® owned
and maintained by Owner, as identified in the Dgwalent Plan.

(e Owner shall install bike lanes and sidewalk alongrviglace Drive
between Main Street and Bedford Avenue, as speciii¢de Project Approvals..

()] Owner shall provide and maintain secure bike lockensile storage
rooms in at least four locations on the Propertylutting at least two within or in close
proximity to the residential development. At leadf b&the lockers shall be made available “or
free to Project residents and employees.

(9) In connection with development of any office buildi@wner shall
provide a secure, private shower facility for employafetenants located in the office building to
use to shower and change after riding to the Prejest which shall be made available free cf
charge to said employees (though commercial tenaaysb@ charged as part of their share cf
common-area expenses).

(h) As part of its obligation to provide Public Art, Owndradl provide at
least two water features in public areas of the Pr@yecich include public areas of the
enclosed mall), one of which may be a splash padwifi€d determines the installation and
maintenance of a splash pad to be feasible and desirable

0] Owner shall include at least one high-end food c@wet, “food hall”)
area of the Project and shall endeavor to ensuteatHeast ten percent (10%) of the leasabl 2
square footage is occupied by new, local food vendorthe extent reasonably feasible.

)] Owner shall submit to the City within 90 days of théeEtive Date, a

plan for ongoing engagement and support of local phitaptc activities within the City
focusing on, but not limited to, the following acties:

(i) Education

(i) Culture
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(i) Arts

(k) Tenant Character and Quality. Notwithstanding anyipian herein to

the contrary, Owner covenants that, for the Terrthigf Agreement, Owner will endeavor to
ensure that the tenant mix remains consistent witigta quality regional shopping center,
equivalent to or surpassing the current tenant mixringef quality. The hotels will be
operated under an internationally recognized hatgl @r by a boutique hotel operator with a
demonstrated track record of success operating sihokels and classified as a 3 star or above
in a 5-star rating system as widely recognized amdneonly used in the hospitality industry.

4.1.3. Graffiti Removal Owner shall also install and maintain graffiti f@aion on
new surfaces and shall, within 48 hours of discovergraffiti, cause it to be removed and
associated restorations completed throughout thedProje

4.2. Local Live-Work PreferencePrior to issuance of any building permits, OwnerlIshal
develop and submit to the City Manager or the City dpn’'s designee, a local live-work plan
for the Project targeting, to the extent feasible emubistent with state and federal fair housiag
laws, a preference or priority for persons who curyegither live or work in the City of Sante
Ana for the rental or sale of residential unitsteg Project.

4.3. Local Sourcing PlanOwner agrees to make a good-faith effort to erameicontractors;
and suppliers to hire and procure locally, to the extat it is cost effective and does not de ay
the overall project development schedule.

REVIEW FOR COMPLIANCE.

5.1. Periodic Review

5.1.1. The City shall review this Agreement annually, orbefore the anniversary of
the Effective Date, in order to ascertain the coamge by Owner with the terms of this
Agreement (“Annual Review”). Owner shall submit an AahMonitoring Report, in a form
acceptable to the City Manager, within thirty (30) dafter written notice from the City
Manager. The failure of the City to conduct the AnrRaliew shall not constitute a default by
Owner. The Annual Monitoring Report shall be accomgzhily an “Annual Review and
Administration Fee” sufficient to defray the estie@icosts of review and administration of the
Agreement during the succeeding year. The amountecAtimual Review and Administration
Fee” shall be set annually by resolution of the Cityi.

5.1.2. The Annual Review shall include a progress report ersthtus of the
implementation of the Project and the new tax revgamerated by the Project, including, bu:
not limited to, the following:

(a) Development and construction progress of the followisgs and Proje:t
components:

(0 Site development
(i) Public infrastructure,

(iii) Project design features,
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(iv) Community benefits,

(V) Plaza,

(vi) Hotel,

(vii)  Residential,

(vii)  Commercial,

(ix) Office

(x) Parking

(xi) Philanthropic activities (education, culture, arts)

(b) Reporting for items listed in subsection 5.1.2(a) shalhbleide a table
substantially similar to the following:

An example of a compliance report for site development and can be applied to other above criteria and
metrics.

Reporting Period: 2022 - 2" Report
Year 3 of 10 of Agreement

Use Approved Total Cumulative Remaining to | Status & Look Ahead
SF/Units/Rooms | Completed In Total Be
Period Completed Completed
Residential 1,900 100 200 1,700 On target with 300 to be
completed in the next period
Hotel 400 150 150 250 Negotiating with Hilton to

construction a new full service
hotel for the next period

Commercial | 300,000 (vac) 100,000 200,000 100,000 150k ten-year lease with Tenant
Existing A since 2019.
1,100,000 50K 20 Year lease with Tenant
(ex) B.
Working with Tenant C for
remaining 100k with a 15 year
lease.
Commercial | 250,000 150,000 150,000 100,000 150k completed for Kidzania.
New 20-Year lease.

Negotiating with Tenant X for a
15 year lease.

New Office 750,000 0 150,000 600,000 150k completed in 2020. Tenant
X with 20-year lease.

Market is soft. No new activity in
reporting period.

Anticipate XX for next period.
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(c) Progress relative to economic projections of:
0] Increases in property tax,
(i) Property Tax In-Lieu of VLF received by the City,
(iii) Sales tax received from the Project,
(iv) Business tax received from the Project,
(v) Hotel Visitors Tax (HVT)
(vi) Utility User Tax received from the Project,

(d) Reporting for items listed in subsection 5.1.2(c) shalinbkide a table,
prepared by the Owner with City’'s cooperation, substihngamilar to the following:

Reporting Period: 2022 - 2" Report
Year 3 of 10 of Agreement
Revenue Total for Period Cumulative to Percentage Status & Look Ahead
date increase over

2018 Base

Year
Property Tax
Property
Tax In-
Lieu of
VLF
Sales Tax
TOT (HVT)
Business
Tax
Franchise
Tax
uuT

5.2.  Special ReviewThe City Council may order a special review of caamge with this
Agreement at any time, but not more than once duniiygl2 month period. The City Manager,
or his or her designee, shall conduct such speciawsy

5.3. Review Procedure
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5.3.1. During either a periodic review or a special reviewn®r shall be required to
demonstrate good-faith compliance with the termghisf Agreement. The burden of proof on
this issue shall be on Owner.

5.3.2. Upon completion of a periodic review or a special mgyithe City Manager, or
the City Manager’s designee, shall submit a repothédPlanning Commission setting forth the
evidence concerning good-faith compliance by Ownéh tie terms of this Agreement and his
or her recommended finding on that issue.

5.3.3. If the Planning Commission finds and determineghenbasis of substantial
evidence that Owner has complied in good faith withterms and conditions of this Agreeme:nt,
the review shall be concluded.

5.3.4. If the Planning Commission finds and determineghenbasis of substantial
evidence that Owner has not complied in good faith the terms and conditions of this
Agreement:

(a) The Planning Commission shall provide written notiw&®wner of sucl
findings setting forth the nature of the problem dmedctions, if any, required of Owner to cure
such problem.

(b) If the problem can be cured and Owner fails to take setbns and
cure such problem within sixty (60) days after the efiectiate of the Planning Commission’s;
notice or, in the event that such problem cannot bedowithin such sixty (60) day period but
can be cured within a longer time, has failed to cenue the actions necessary to cure such
problem within such sixty (60) day period and to diligemttoceed to complete such actions and
cure such problem, then the Commission may recommetiet tGity Council modification or
termination of this Agreement.

(c) Owner may appeal a Planning Commission determingtimsuant to
this Section 5.3.4 pursuant to City’s rules for considamadf appeals in zoning matters then in
effect. Notice of default as provided under Sectionds.this Agreement shall be given to
Owner prior to or concurrent with proceedings undetti®e&.4 and Section 5.5.

5.4, Proceedings Upon Modification or Terminatidf)y upon a finding under Section 5.3,
City determines to proceed with modification or teration of this Agreement, City shall give
written notice to Owner of its intention so to dde notice shall be given at least ten (10)
calendar days prior to the scheduled hearing and svathin:

5.4.1. The time and place of the hearing;

5.4.2. A statement as to whether or not City proposes taitete or to modify this
Agreement; and,

5.4.3. Such other information that the City considers remgsto inform Owner of the
nature of the proceeding.

5.5.  Hearing on Madification or Terminatioi\t the time and place set for the hearing on
modification or termination, Owner shall be givenaportunity to be heard. Owner shall be
required to demonstrate good-faith compliance withtdnms and conditions of this Agreemer t.
The burden of proof on this issue shall be on OwneahdfCity Council finds, based upon

-19-



substantial evidence, that Owner has not compliedad daith with the terms or conditions of
this Agreement, the City Council may terminate thigeement or, in lieu of termination and

with the consent of Owner, modify this Agreementl @npose such conditions as are reasonably
necessary to protect the interests of the City. ddwsion of the City Council shall be final.

5.6. Certificate of Agreement Compliance

5.6.1. If, at the conclusion of a Periodic or Special Reyi@®wner is found to be in
compliance with this Agreement, City shall, upon regbbgsOwner, issue a Certificate of
Agreement Compliance (“Certificate”) to Owner stgtihat after the most recent Periodic or
Special Review and based upon the information knowmaate known to the City Manager and
City Council that: (1) this Agreement remains in efffeand (2) Owner is not in default. The
Certificate shall be in recordable form, shall camtaformation necessary to communicate
constructive record notice of the finding of comptienshall state whether the Certificate is
issued after a Periodic or Special Review and shtatik she anticipated date of commencement
of the next Periodic Review. Owner may record theif@mte with the County Recorder.

5.6.2. Whether or not the Certificate is relied upon by asmg or other transferees or
Owner, City shall not be bound by a Certificate if éadk existed at the time of the Periodic or
Special Review, but was concealed from or otherwis&kmown to the City Manager or City
Council.

5.7. Conditions of DiscretionaryApprovals The requirements imposed as conditions of any
discretionary approval received through the City’s texgsregulatory process shall be
governed by the terms of those approvals, and in eoteshall such conditions be affected
by the termination, cancellation, rescission, retionaor default or expiration of this
Development Agreement (although such conditions mustplowith the Applicable Rules).

DEFAULT AND REMEDIES.

6.1. Remedies in Generalt is acknowledged by the parties that City would mave enterec|
into this Agreement if it were to be liable in danmageder this Agreement, or with respect to
this Agreement or the application thereof. In generath of the parties hereto may pursue eny
remedy at law or equity available for the breach of movision of this Agreement, except that
City shall not be liable in damages to Owner, orrig successor in interest of Owner, or to iny
other person, and Owner covenants not to sue for gsra claim any damages:

6.1.1. For any breach of this Agreement or for any causecobn that arises out of
this Agreement; or

6.1.2. For the taking, impairment or restriction of anyhtigr interest conveyed or
provided under or pursuant to this Agreement; or

6.1.3. Arising out of or connected with any dispute, contreyeor issue regarding th2
application or interpretation or effect of the prowsiaf this Agreement.

6.2. Release

6.2.1. Except for non-monetary remedies, Owner, for itstdfsuccessors and
assignees, hereby releases City, its officers, agard employees from any and all claims,
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demands, actions, or suits of any kind or naturengrisut of any liability, known or unknown
present or future, including, but not limited to, anyirolar liability, based or asserted, pursuant
to Article |, Section 19 of the California Constitutjathe Fifth and Fourteenth Amendments 1o
the United States Constitution, or any other lavormiinance which seeks to impose any other
liability or damage, whatsoever, upon City becausetéred into this Agreement or because of
the terms of this Agreement. Owner hereby acknowtedbat it has read and is familiar with
the provisions of California Civil Code Section 1542 iakhis set forth below:

“A  GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTINC
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.”

6.2.2. By initialing below, Owner hereby waives the provisiaf Section 1542 in
connection with the matters that are the subjech®fféregoing waivers and releases.

Owner’s Initials

6.3. Termination or Modification of Agreement for Defaolt Owner City may terminate or
modify this Agreement for any failure of Owner to foem any material duty or obligation of
Owner under this Agreement, or to comply in goochfaitth the terms of this Agreement
(hereinafter referred to as “default”); provided, lewer, City may terminate or modify this
Agreement pursuant to this Section 6.3 only after progigiritten notice to Owner of default
setting forth the nature of the default and the astiaf any, required by Owner to cure such
default and, where the default can be cured Ownerdilasl to take such actions and cure stich
default within sixty (60) days after the effective datesuch notice or, in the event that such
default cannot be cured within such sixty (60) day periodchatbe cured within a longer tim:?,
has failed to commence the actions necessary toscate default within such sixty (60) day
period and to diligently proceed to complete such astend cure such default. City’s sole
remedy for any default or breach of this AgreemenOlmner shall be City’s right to terminate:
this Agreement.

6.4. Voluntary Termination of Agreement by Ownén the event Owner determines, in its
sole discretion, that it no longer wishes to proosed the Project pursuant to the terms of this
Agreement, Owner may terminate this Agreement byigirmy the City with 30 days written
notice. Notwithstanding this or other provisionsdmer Owner’s indemnity and defense
obligations shall survive such termination.

LITIGATION.

7.1.  Third-Party Litigation Concerning Agreemei@wner shall defend, at its expense,
including attorneys’ fees, indemnify, and hold hassl City, its agents, officers and employees
from any claim, action or proceeding against City,agents, officers, or employees to attack,
set aside, void, or annul the approval of this Agregna the approval of any permit or
entitlement granted pursuant to this Agreement otHerProject. City shall promptly notify
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Owner of any claim, action, proceeding or deternmmaincluded within this Section 7.1, and
City shall cooperate in the defense. If City fadspromptly notify Owner of any such claim,
action, proceeding or determination, or if City $aib cooperate in the defense, Owner shall 1ot
thereafter be responsible to defend, indemnify, ad hakmless City as to that claim, action,
proceeding, or determination. City may in its disioreparticipate in the defense.

7.2. Environmental Assurance®wner shall indemnify and hold City, its officeegents,

and employees free and harmless from any liabilitgetiaor asserted, upon any act or omission
of Owner, its officers, agents, employees, subcomracpredecessors in interest, successor:,
assigns and independent contractors for any violaticany federal, state or local law, ordinance
or regulation relating to industrial hygiene or tavisonmental conditions on, under or about t1e
Property, including, but not limited to, soil and growater conditions, and Owner shall defend,
at its expense, including attorneys’ fees, City, ffcers, agents and employees in any actiori
based or asserted upon any such alleged act or omi€stgrmay in its discretion participate in
the defense.

7.3. Reservation of RightaWith respect to Section 7.1 and Section 7.2 herely, r€serves,
the right to either (1) approve the attorney(s) thatibdemnifying party selects, hires or
otherwise engages to defend the indemnified pantguineler, which approval shall not be
unreasonably withheld, conditioned, or delayed, orc{®)duct its own defense; provided,
however, that the indemnifying party shall reimbutseihdemnified party forthwith for any arid
all reasonable expenses incurred for such defense, imglattorneys’ fees, upon billing and
accounting therefor.

7.4. Challenge to Existing Land Use ApprovaBy accepting the benefits of this Agreement,
Owner, on behalf of itself and its successors irréste hereby expressly agrees and covenats
not to sue or otherwise challenge any land use appadfegiting the Property and in effect as of
the Effective Date. Such agreement and covenantdes| without limitation, the covenant
against any direct suit by Owner or its successontarest, or any participation, encouragerr ent
or involvement whatsoever that is adverse to CityObyner or its successor in interest, other
than as part of required response to lawful ordersamfuat or other body of competent
jurisdiction. Owner hereby expressly waives, on beHaiffself and its successors in interest, any
claim or challenge to any land use approval affedtiegProperty and in effect as of the
Effective Date.

7.5,  Waiver.

7.5.1 Owner hereby acknowledges that it has read andrgida with the provisions
of California Civil Code Section 1542, which is settfiobelow:

“A  GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTINC
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.”
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7.5.2. By initialing below, Owner hereby waives the provisiaf Section 1542 in
connection with the matters that are the subjech®fféregoing waivers and releases.

Owner’s Initials

7.6. Survival The provisions of Sections 7.1 through 7.4, inclusikall survive the
termination of this Agreement.

8. MORTGAGEE PROTECTION.

The Parties hereto agree that this Agreement sbalprevent or limit Owner, in any manner, at
Owner’s sole discretion, from encumbering the Propertsiny portion thereof or any improvement
thereon by any mortgage, deed of trust or other sgailgvice securing financing with respect to the
Property. City acknowledges that the lenders progigdmuch financing may require certain Agreement
interpretations and modifications and agrees upon sggitem time to time, to meet with Owner and
representatives of such lenders to negotiate in gatidany such request for interpretation or
modification. City will not unreasonably withhold it®nsent to any such requested interpretation or
modification provided such interpretation or modifioatis consistent with the intent and purposes o
this Agreement. Any Mortgagee of the Property sbalkentitled to the following rights and privileges:

8.1.  Neither entering into this Agreement nor a breacthsf Agreement shall defeat, render
invalid, diminish or impair the lien of any mortgage the Property made in good faith and for
value, unless otherwise required by law.

8.2.  The Mortgagee of any mortgage or deed of trust encungpbthe Property, or any par
thereof, which Mortgagee, has submitted a requestitmgvto the City in the manner specified
herein for giving notices, shall be entitled to reeevritten notification from City of any defau t
by Owner in the performance of Owner’s obligations urids Agreement.

8.3. If City timely receives a request from a Mortgageguesting a copy of any notice of
default given to Owner under the terms of this AgresamCity shall provide a copy of that
notice to the Mortgagee within ten (10) days of sapdhe notice of default to Owner. The
Mortgagee shall have the right, but not the obligatiorcure the default during the remaining
cure period allowed such party under this Agreement.

8.4. Any Mortgagee who comes into possession of the Prgpar any part thereof, pursue.nt
to foreclosure of the mortgage or deed of trust,emddn lieu of such foreclosure, shall take the
Property, or part thereof, subject to the terms of Algieeement. Notwithstanding any other
provision of this Agreement to the contrary, no Madee shall have an obligation or duty urider
this Agreement to perform any of Owner’s obligatiensother affirmative covenants of Owne-
hereunder, or to guarantee such performance; providegiver, that to the extent that any
covenant to be performed by Owner is a condition pestted the performance of a covenan:
by City, the performance thereof shall continue to lweraition precedent to City’s

performance hereunder, and further provided that aey sansfer or assignment by any
Mortgagee in possession shall be subject to the prosisib Section 2.5 of this Agreement.

9. MISCELLANEOUS PROVISIONS.
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9.1. Recordation of Agreementhis Agreement and any amendment or cancelldtiereof
shall be recorded with the Orange County Recordeh&yClerk of the City Council within ten
(10) days after the City enters into this Agreemengccordance with Section 65868.5 of the
Government Code. If the Parties to this Agreemeriheir successors in interest amend or
cancel this Agreement, or if the City terminatesradifies this Agreement as provided hereir|
for failure of the Owner to comply in good faith wittee terms and conditions of this
Agreement, the City Clerk shall cause notice of sation recorded with the Orange County
Recorder.

9.2.  Entire AgreementThis Agreement sets forth and contains the entigerstanding and
agreement of the parties, and there are no oraritemwrepresentations, understandings or
ancillary covenants, undertakings or agreementsatehot contained or expressly referred to
herein. No testimony or evidence of any such reptatens, understandings or covenants shall
be admissible in any proceeding of any kind or natoiriaterpret or determine the terms or
conditions of this Agreement.

9.3.  Severability If any term, provision, covenant or condition bistAgreement shall be
determined invalid, void or unenforceable, the renfeirof this Agreement shall not be affected
thereby to the extent such remaining provisions areematered impractical to perform taking
into consideration the purposes of this Agreementwitligtanding the foregoing, the provision
of the Public Benefits set forth in Section 4 of tAgreement, including the payment of the
Development Impact Fees set forth therein, are eaketgments of this Agreement and City
would not have entered into this Agreement but for qurolvisions, and therefore in the event
such provisions are determined to be invalid, voidrenforceable, this entire Agreement she ll
be null and void and of no force and effect whatsoeve

9.4. Interpretation and Governing Lawhis Agreement and any dispute arising hereunde:r
shall be governed and interpreted in accordancetiéhaws of the State of California, with
venue in Orange County. This Agreement shall be asedtas a whole according to its fair
language and common meaning to achieve the objecnepurposes of the parties hereto, end
the rule of construction to the effect that ambiguities to be resolved against the drafting party
shall not be employed in interpreting this Agreematitparties having been represented by
counsel in the negotiation and preparation hereof.

9.5.  Section HeadingsAll section headings and subheadings are insestedonvenience
only and shall not affect any construction or intetation of this Agreement.

9.6. Singular and PluralAs used herein, the singular of any word includespihral.

9.7. Joint and Several Obligationd at any time during the Term of this Agreemdme t
Property is owned, in whole or in part, by more thaa owner, all obligations of such owners
under this Agreement shall be joint and several,thaeddefault of any such owner shall be th2
default of all such owners. Notwithstanding the foreg, no owner of a single lot that has be:en
finally subdivided and sold to such owner as a membéneogeneral public shall have any
obligation under this Agreement except as expressly ool herein.

9.8. Time of EssenceTime is of the essence in the performance of theigions of this
Agreement as to which time is an element.

9.9. Waiver. Failure by a party to insist upon the strict perfornsaoicany of the provisions
of this Aareement by the other party, or the failureabyarty to exercise its rights upon the
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default of the other party, shall not constitute aveiabf such party’s right to insist and demiind
strict compliance by the other party with the termshe$ Agreement thereatfter.

9.10. No Third-Party BeneficiariesThis Agreement is made and entered into for the s
protection and benefit of the parties and their suocesand assigns. No other person shall have
any right of action based upon any provision of thise&gent.

9.11. Force MajeureNeither party shall be deemed to be in default wiahgre or delay in
performance of any of its obligations under this Agrest is caused by: (1) strikes, lockouts or
labor disputes; (2) inability to obtain labor or materaseasonable substitutes therefor;

(3) inclement weather which delays or precludes coastn; (4) acts of God, including but not
limited to earthquakes, or the public enemy or civihomtion; (5) condemnation, (6) fire or
other casualty; (7) shortage of fuel, electricity atunal gas; (8) action or nonaction of public:
utilities or of local, state or federal governmerBecting the work, including, but not limited
to, any delays in the permitting process as a re$ulteoaction or inaction or such governmental
authorities; (9) criminal acts or acts of terrorizn;(10) other conditions similar to those
enumerated above which are beyond the reasonablepatitoi or control of such Party, or
other causes beyond the Party’s reasonable contrhylSuch events shall occur, the term cf
this Agreement and the time for performance shakxiended for the duration of each such
event , provided that the Term of this Agreementl sted be extended pursuant to this section
for more than five (5) years.

9.12. Mutual CovenantsThe covenants contained herein are mutual coveaatsiso
constitute conditions to the concurrent or subsequefdrpgnce by the party benefited therey
of the covenants to be performed hereunder by such teghpérty.

9.13. Successors in Interesthe burdens of this Agreement shall be binding upod,tliae
benefits of this Agreement shall inure to, all sucoes# interest to the Parties to this
Agreement. All provisions of this Agreement shalldpdorceable as equitable servitudes and
constitute covenants running with the land. Each maneto do or refrain from doing some act
hereunder with regard to development of the Propéadyis for the benefit of and is a burden
upon every portion of the Property; (b) runs with thepBrty and each portion thereof; and (z)
is binding upon each party and each successor in intiraag ownership of the Property or
any portion thereof.

9.14. CounterpartsThis Agreement may be executed by the parties in amants, which
counterparts shall be construed together and havethe sffect as if all of the parties had
executed the same instrument.

9.15. Jurisdiction and VenuéAny action at law or in equity arising under thigréement or
brought by a party hereto for the purpose of enforcingstcoing or determining the validity of
any provision of this Agreement shall be filed anddiin the Superior Court of the County of
Orange, State of California, and the parties hengtive all provisions of law providing for the
filing, removal or change of venue to any other court

9.16. Project as a Private Undertakirlyis specifically understood and agreed by and
between the parties hereto that the development dPribject is a private development, that
neither party is acting as the agent of the othe@min respect hereunder, and that each party' is
an independent contracting entity with respect tati¢hes, covenants and conditions containe:d
in this Agreement. No partnership, joint venture dreotassociation of any kind is formed by
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this Agreement. The only relationship between Citgt @wner is that of a government entity
regulating the development of private property and tineeo of such property.

9.17. FEurther Actions and InstrumentSach of the Parties shall cooperate with and peovic
reasonable assistance to the other to the extergngplaited hereunder in the performance of all
obligations under this Agreement and the satisfaafae conditions of this Agreement. Upon
the request of either party at any time, the othetyrall promptly execute and file or recor
such required instruments and writings and take atigrscas may be reasonably necessary
under the terms of this Agreement to carry out theninand to fulfill the provisions of this
Agreement or to evidence or consummate the traogsactiontemplated by this Agreement.

9.18. Eminent DomainNo provision of this Agreement shall be construetind or restrict
the exercise by City of its power of eminent domain.

9.19. Agent for Service of Procesh the event Owner is not a resident of the Sthte
California or it is an association, partnership antjeenture without a member, partner or joint
venturer resident of the State of California, asit foreign corporation, then in any such event,
Owner shall file with the City Manager, upon its exemubf this Agreement, a designation o’ a
natural person residing in the State of Californiging his or her name, residence and business
addresses, as its agent for the purpose of servigeoéss in any court action arising out of or
based upon this Agreement, and the delivery to suatt @@ copy of any process in any such
action shall constitute valid service upon Ownerotfdny reason service of such process upon
such agent is not feasible, then in such event Owagrba personally served with such proczass
and such service shall constitute valid service uponédwOwner is amenable to the process so
served, submits to the jurisdiction of the Court soiobthand waives any and all objections
and protests thereto.

9.20. Certificate of ComplianceAt any time during the term of this Agreement, d&myder or
either Party may request either Party to this Agesrto confirm that (1) this Agreement is
unmodified and in full force and effect (or if thdrave been modifications hereto, that this
Agreement is in full force and effect as modifiedi amating the date and nature of such
modifications); (2) to the best of such Party’s knalgle no defaults exist under this Agreement
or if defaults do exist, to describe the nature of slefaults; and (3) any other information
reasonably requested. Each Party hereby agrees tag@@\@ertificate to such lender or other
Party within thirty (30) days of receipt of the writteequest therefor.

9.21. Authority to ExecuteThe person or persons executing this Agreement orif lméha
Owner warrants and represents that he or she/theytha authority to execute this Agreement
on behalf of his or her/their corporation, partnersiifusiness entity and warrants and
represents that he or she/they has/have the authotiind Owner to the performance of its
obligations hereunder.

[Signatures on following pages]
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IN WITNESS WHEREOF, the parties hereto have executisdOievelopment Agreement on tie

last day and year set forth below.
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Owner

[Owner ENTITY], a [PLACE OF
INCORPORATION]  limited liability
company

By: [FULL LEGAL NAME OF
ENTITY]

Its: Manager
Dated:

City

City OF SANTA ANA, a California municipa
corporation

By:

Mayor
Dated:

ATTEST:

By:

City Clerk
APPROVED AS TO LEGAL FORM:

BEST BEST & KRIEGER LLP

City Attorney



EXHIBIT “A”
(Legal Description of the Property)
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EXHIBIT “B”

(Map of the Property)
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EXHIBIT “C”

Development Plans

Development Plans and entitlement applications as mieese the City Staff Report Dated .
are incorporated herein by reference. Project eméttés and applications include, but may not be
limited to the following entitlements:

1.
2.

The City's General Plan as amended.

The Final Environmental Impact Report entitled “Fashtquare Commercial Center SubseqJent
Final Environmental Impact Report” (State Clearingleod®use No___ and City of Santa Ara
DP No. ) (“FEIR”)

The 1996 Addendum to the FEIR (State Clearinghouse Hoas___| and City of Santa Ana
DP No. )

The 2019 Addendum to the FEIR (State Clearinghouse Hoas___| and City of Santa Ana
DP No. )

The “MainPlace Mall” Specific Plan, dated May 2019, addpby the City Council o ,
2019, by way of Ord. Nc__

The Tentative Parcel Map, dated 2019, approved by th€dtihgil on ,
2019, by way of Resolution No.
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EXHIBIT “D”

Development Impact Fees (Estimated)

The estimated amount of Development Impact Fees assdavith the project based upon the site plan
documentation submitted as part of the Project Appramalsde but are not limited to the following
fees and deposits; applicable sewer fee, street tae) sirain fee, traffic fee, deposits, and all applieibl
fees associated with demolition of existing structudeginage, site development, and construction are
based on actual square footage of any commercialagemeht and number of residential units.

Based on the development contemplated by the DevelopRians identified in Exhibit “C,” the:

Development Impact Fees are estimated at:

Fee

Estimated Total

Sewer

Capital Facilities Capacity Charges
(Orange County Sanitation District Charges)

Storm Drain

Traffic

Parks & Recreation

Fire Facilities Fee

Santa Ana Unified/Orange Unified School Fees

Estimated Total

55394.00053\31891805.5




EXHIBIT “E”
Assignment and Assumption Agreement

(follows behind this cover page)



EXHIBIT “F”
2018 Base Tax Year Values

(follows behind this cover page)
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