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PROVENCHER & FLATT, LLP                  ATTORNEYS AT LAW 
823 Sonoma Ave. Santa Rosa, CA 95404 Douglas B. Provencher 
Phone: 707-284.2380 Fax: 707-284.2387       Gail F. Flatt 

_______________________ 
OF COUNSEL 

Rachel Mansfield-Howlett 
Roz Bateman Smith 

 
City of Sonoma 
Mayor Agrimonti and City Council Members 
CityCouncil@sonomacity.org 
Planning Director, David Goodison 
davidg@sonomacity.org 
No. 1 The Plaza 
Sonoma, CA 95476 
 

       Via Email and Hand Delivery 
 

July 25, 2018 

Re: Appeal, Sonoma Cheese Factory Reconfiguration and Expansion  

Dear Mayor Agrimonti and City Council Members, 

On behalf of Appellants and the citizens’ group, Protect Our Plaza, thank 
you for the opportunity to address the Council regarding the adequacy of the 
Initial Study/Mitigated Negative Declaration (MND), attendant approvals, and 
findings prepared for the Sonoma Cheese Factory Project (“Project”, hereafter). 

 It is my considered legal opinion, having litigated many of these types of 
cases, that the City has several legally compelling reasons to reject the approval 
of the MND and the Planning Commission’s approval and findings for the 
Project in favor of preparing an Environmental Impact Report (EIR).1  

                                                
1 My law practice focuses exclusively on the enforcement of CEQA. I have acted as lead 
or co-counsel for Petitioners in several successful CEQA cases: Healdsburg Citizens for 
Sustainable Solutions v. City of Healdsburg (2012) 206 Cal. App. 4th 988; Committee for Green 
Foothills v. Town of Los Gatos (2009) Case No. 108-CV-106461; Save San Juan Valley v. 
Caltrans (2010) Case No. CU-08-00176; Healdsburg Citizens for Sustainable Solutions v. City 
of Healdsburg (2010) Case No. SCV-243748; Friends of Historic Hangtown v. City of 
Placerville (2011) Case No. PC-20110145; North Sonoma County Health Care District, Sierra 
Club v. County of Sonoma (2011) Case No. SCV 248271; Los Gatos Citizens for Responsible 
Development v. Town of Los Gatos (2010) (2012) Case No. 111-CV-209214 (Petition and 
Return to Writ); People’s Coalition for Government Accountability v. County of Santa Clara, 
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The MND is inadequate and incomplete and fails to adequately analyze 
impacts to aesthetics, traffic, historic and cultural resources and cumulatively 
significant impacts. Considering the substantive comments from experts Tom 
Brohard, PE, principal Tom Brohard and Assoc., regarding the Project’s traffic 
impacts and expert Mike Garavaglia, AIA, LEED BD+C, principal Preservation 
Architect with Garavalia Architecture, Inc., and the testimony from concerned 
area residents, a fair argument of potentially significant impacts is established 
such that the City is required to prepare an EIR for the Project. Such review will 
allow for the fair analysis of the Project’s impacts and consideration of 
appropriate mitigation and alternatives.  

The letters and emails submitted for the March 22 and April 12, 2018 
Planning Commission hearings, the videos, minutes, and testimony given at the 
hearings are incorporated here by reference. 

Legal Standards 

CEQA defines substantial evidence, including evidence required to 
support a fair argument, as “facts, reasonable assumptions predicated upon facts, 
and expert opinion supported by facts.”  Preparation of an EIR rather than a 
Mitigated Negative Declaration (MND) is required if there is substantial 
evidence in the “whole record” of proceedings that supports a fair argument that 
a project “may” have a significant effect on the environment. (CEQA Guidelines 
§ 15064 (f)(1.); Friends of the San Mateo Gardens v. San Mateo Community College 
District (2016) 1 Cal. 5th 937, 957, 959 “Gardens I”; Friends of the College of San 
Mateo Gardens v. San Mateo Community College District (2017) 11 Cal. App. 5th 596, 
609-611; “Gardens II”; No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75; 
Communities for a Better Environment v. California Resources Agency (2002) 103 
Cal.App.4th 98, 111-112; Sierra Club v. California Department of Forestry and Fire 
Protection (2007) 150 Cal.App.4th 370.)  

An EIR must be prepared whenever there is substantial evidence that 
significant effects “may” occur. (Public Resources Code §§ 21082.2(a), 21100, 
21151.) “May” means a reasonable possibility. (League for Protection v. City of 
Oakland (1997) 52 Cal.App.4th 896, 904-05; Sundstrom v. County of Mendocino (1988) 
202 Cal.App.3d 296, 309.) Courts have repeatedly affirmed that the fair argument 
standard is a “low threshold test.”  

                                                                                                                                            
Case No. (2013) Case No. 112CV236397; Citizens for Responsible Development v. City of 
Santa Clara (2015) Case No. 1-14-CV-275522; Keep Fort Ord Wild v. City of Monterey (2017) 
Case No. M114961. 
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Stanislaus Audubon Society v. County of Stanislaus (1995) 33 Cal.App.4th 144, 
151, stressed the “low threshold” vis-à-vis the presence of a fair argument, noting 
that a lead agency should not give an “unreasonable definition” to the term 
substantial evidence, “equating it with overwhelming or overpowering evidence.  
CEQA does not impose such a monumental burden” on those seeking to raise a 
fair argument of impacts.  

First-hand lay perceptions regarding non-technical impacts meet 
legislative definitions of substantial evidence because they qualify as “facts [and] 
reasonable assumptions based on facts” under Public Resources Code §§ 
21080(e)(1) and 21082.2(c). Testimony of area residents that are not qualified 
environmental experts qualifies as substantial evidence when based on relevant 
personal observations. (City of Carmel By-the-Sea v. Board of Supervisors (1986) 183 
Cal.App.3d 229, 246 n.8; Oro Fino Gold Mining Corporation v. County of El Dorado 
(1990) 225 Cal.App.3d 872, 882; Citizens Association for Sensible Development of 
Bishop Area v. County of Inyo (1985) 172 Cal.App.3d 151, 173 (“. . . an adjacent 
property owner may testify to traffic conditions based upon personal knowledge. 
. . . ”); Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 
Cal.App.4th 1597, 1604-1605; Arviv Enterprises v. South Valley Planning Commission 
(2000) 101 Cal.App.4th 1333 (relevant personal observations of neighbors 
regarding slope, dust, erosion, and access problems supported EIR.)  

A conflict in expert opinion over the significance of an environmental 
impact normally requires preparation of an EIR.  (Guideline § 15064(g); Sierra 
Club v. CDF (2007) 150 Cal.App.4th 370.) Opinions based on the expertise of 
planning commissioners and other public officials with expertise in land use and 
planning also qualify as substantial evidence supporting a fair argument.  
(Stanislaus Audubon Society v. County of Stanislaus (1996) 48 Cal.App.4th 182; The 
Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4th 903, 934; Architectural 
Heritage Association v. County of Monterey (2004) 122 Cal.App.4th 1095, 1115.)  Here, 
expert testimony supports a fair argument of the Project’s significant 
environmental impacts, triggering preparation of an EIR.  
 
Traffic, Circulation, and Pedestrian Impacts 

The MND’s claim that traffic impacts have been reduced to insignificance 
is not supported.  

 
As an initial matter, the MND states that intersections are exempt from the 

City’s Level of Service (LOS) D policy while also stating that traffic impacts 
should be analyzed. (MND p. 54.) To be clear, regulatory standards do not defeat 
a fair argument. (Communities for a Better Environment v. California Resources 
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Agency (2002) 103 Cal.App.4th 98; East Sacramento Partnership for a Livable City v. 
City of Sacramento (2016) 5 Cal.App.5th 281 (CBE).) The Court in CBE struck 
down some of the 1998 amendments to the CEQA Guidelines. These included 
the invalidation of a new Guideline provision addressing “thresholds of 
significance.” The Guideline would have allowed a negative declaration to rely 
on adopted regulatory standards. (Former Guidelines § 15064(h).) The Court 
held that “under the fair argument approach, any substantial evidence 
supporting a fair argument that a project may have a significant environmental 
effect would trigger the preparation of an EIR.” A regulatory standard that does 
not consider evidence supporting a fair argument violates CEQA. (Id. at 112-113; 
see also Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322, [a city’s policy that 
traffic studies were not needed for housing projects of less than 40 units could 
not overcome evidence supporting a fair argument of traffic impacts.].) Here, the 
City may not use regulatory standards or exemptions to circumvent evidence of 
a fair argument standard. 

 
Expert Civil and Traffic engineer Tom Brohard reviewed the MND and 

the supporting studies and found the MND is inadequate and incomplete and 
the Project will result in traffic and pedestrian impacts. (Attached, 7/23/18 letter 
from Tom Brohard.) Mr. Brohard found that the MND relied on unrealistically 
low baseline for traffic volumes that did not properly calculate, evaluate, or 
analyze the increase in vehicle trips that will be created by the Project. The 
Project will also result in a significant traffic impact in the PM peak hour under 
cumulative conditions at the First Street East intersection and East Napa Street. 
Other errors in the traffic analyses included faulty trip generation rates and 
failure to consider the Tuesday night farmer’s market in the traffic study. 
Concerned area residents also attested to existing grid lock conditions on the 
square and objected to the use of abnormally low traffic volumes derived from 
the weeks directly following the Napa and Sonoma fires, which were not 
reflective of typical area conditions.  
 

The MND proposes an in-lieu mitigation fee to reduce traffic impacts due 
to deficit parking cause by the Project’s increased demand, however, fees 
imposed to mitigate environmental impacts are subject to environmental review. 
In California Native Plant Society v. County of El Dorado (2009) 170 Cal.App.4th 1026, 
a county ordinance provided for mitigation of impacts to rare plants in specified 
circumstances by payment of in-lieu fees to acquire and manage rare plant 
preserves. Since the fee program had not been subjected to environmental review 
as to its disputed effectiveness in reducing such impacts to a level of 
insignificance, it could not be relied upon to justify a MND for a project 
impacting rare plants. 
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Here, concerned residents and expert Brohard explained that the 
effectiveness of the $60 thousand in-lieu fee has not been evaluated and reliance 
on the fee to mitigate impacts is unwarranted. The Planning Director’s 
assessment that each parking space would cost $5-7 thousand is not supported 
by evidence before the Planning Commission. This estimate is also markedly 
lower than that cited in the City of Napa’s parking study, which determined that 
each parking space would cost upwards of $23 thousand where land acquisition 
was necessary. (Attached, Downtown Napa Parking Impact Fee Nexus Study at 
pg. 16.)  

 
The designation of the Casa Grande property as the permanent location 

for potential parking is not secure because it is owned by the State and may not 
be available in the long term. Expert Brohard confirmed that there is no evidence 
to show whether the in-lieu fee is sufficient to provide the necessary additional 
parking spaces or if the parking will be provided in a timely manner. The in-lieu 
fee cannot be relied upon to reduce the Project’s impacts to traffic due to the lack 
of parking. 

 
Appellants note that the unanticipated intensity of use caused by the 

Napa Oxbow Market, similar to the one proposed by the Project, has created 
parking problems in downtown Napa. The Napa County Grand Jury May 2017 
Final Report describes the problem under the heading, “Impact of Oxbow 
Development.” It states, “Oxbow Market popularity was already creating a 
parking problem in the Oxbow District when the new South Campus of the 
Culinary Institute of America (CIA) formally opened at Copia in 2017, sharing 
the available parking lot. Oxbow’s growing popularity has made it a pressure 
point for Downtown Napa.” 

 
Regarding the evaluation of the Project’s traffic impacts due to parking 

shortfalls, the number of parking spaces credited for the Project was 
miscalculated, which resulted in an undervaluation of the parking deficit that 
would occur if the Project is approved. The grandfathered parking permits that 
would increase the number of allotted spaces for the building have expired, 
therefore the parking credits do not reflect the Project’s true parking deficit. 
Furthermore, the City’s parking requirements don’t anticipate the intensity of 
retail use proposed by the Project. The Project increases the number of employees 
from 10 peak hourly to 60 and the City’s parking requirements don’t account for 
a six-fold increase in employee parking for this site.   
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City policies within the City’s Development Code that limit business 
expansion by requiring additional on-site parking for increased structure square 
footage and change of use that requires more than one parking space per 300 
square feet should be adhered to. (See 4/11/18 letter [with exhibit of 
Development Code section 19.48.040; application of the Code yields greater 
number of required parking spaces than is provided by the Project], 3/22/18 
email, and 3/8/18 letter from Victor Conforti; 3/7/18 letter from Johana M. 
Patri, AICP.)  
 
Historic Resources Impacts 
 

A project that may cause a substantial adverse change in the significance 
of an historical resource is a project that may have a significant effect on the 
environment. (Public Res. Code § 21084.1; Guidelines § 15064.5; League for 
Protection v. City of Oakland (1997) 52 Cal.App.4th 896 [demolition of historic 
building was a significant environmental impact that was not adequately 
mitigated by display of commemorative plaque and documentation of its 
historical features]; Uphold Our Heritage v. Town of Woodside (2007) 147 Cal.App.4th 
587 [proposed demolition of historic house to build a new home for Steve Jobs 
required an EIR.].) 

 
The MND claims that potentially significant impacts to historic resources, 

including the Sonoma Cheese Factory Building, the adjoining Sonoma State 
Parks and Servants/Quarters building, and the Sonoma Plaza National Historic 
Landmark/Sonoma Plaza National Register Historic District have been 
mitigated. This conclusion relies on a determination that only the front facade of 
the Cheese Factory presents a character defining historic element and destruction 
of the rest of the Cheese Factory would therefore not be considered an impact.  

 
Historic and Cultural resource expert Mike Garavaglia, AIA, LEED BD+C, 

principal Preservation Architect with Garavalia Architecture, Inc., reviewed the 
MND and the supporting documents and has determined that the one-story 
block which includes the body of the building and the rear portions of the 
Cheese Factory, are historically significant, therefore, the demolition of these 
resources represents a historic impact. (7/25/18 letter from Mike Garavaglia to 
the City Council.)  
 

According to expert Garavaglia, the body and rear portions of the Cheese 
Factory are historically significant under Criterion 1 and 3 of the California 
Register of Historic Resources and the retention of just the façade of the building 
does not avoid the Project’s impacts to historic resources.  
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Garavaglia’s testimony also shows that the Project results in aesthetic and 
historic impacts because the proposed new building looms over and overwhelms 
the historic Servant’s Quarters, changing the setting of the State Park’s historic 
structures. The greatly increased size of the rear massing of the Cheese Factory 
visually impacts the Servant’s Quarters. 

 
Garavaglia stated that the Cheese Factory is an early cheese making 

facility and was designed for this specific purpose; the building has a strong 
relationship to the cheese making industry, and may be one of the earliest and 
most prominent in the City of Sonoma.  

 
The MND improperly states that the period of significance for the 

building ends at 1945, when in fact it is 1945-1968. The original historic 
evaluation misstated the importance of the body of the building and rear 
additions. Rear additions that occurred prior to the end of the buildings’ period 
of significance (1968) are all part of the development of the building that 
supported the cheese-making operation. Only changes to the building that 
occurred after the period of significance can be considered non-contributing. 
Demolition of the rear additions represents a significant impact. 

 
The demolition of historic character, massing and footprint results in a 

failure to comply with the Secretary of the Interior’s Standards for the Treatment 
of Historic Buildings. The Project is also inconsistent with the Standards’ 
requirement that new additions will not destroy historic materials or features 
and that historic features should be protected and preserved in place.  

 
The MND’s conclusion that because the proposed demolition is outside of 

the period of significance, the Project would not affect the landmark or historic 
status of the Sonoma Plaza National Historic Landmark/Sonoma Plaza National 
Register Historic District, is also not supported.  

 
Aesthetics and Public Views Impacts 
 

A fair argument of aesthetic impacts in both rural and urban settings 
triggers the preparation of an EIR. (Ocean View Estates Homeowners’ Association v. 
Montecito Water District (2004) 116 Cal.App.4th 396 (EIR required based on 
subjective views of residents regarding potential aesthetic impacts of reservoir 
project affecting private views and public hiking trail.); Pocket Protectors v. City of 
Sacramento (2004) 124 Cal.App.4th 903 (EIR triggered by fair argument of aesthetic 
impacts of urban housing project.) 
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The fair argument standard as it relates to aesthetic impacts is set forth in 
the recent California Supreme Court Case, Gardens I, supra, 1 Cal. 5th 937, 957 at 
959, and in the remand decision, Gardens II, supra, 11 Cal. App. 5th 596 at 609-611, 
which found that lay subjective public opinion supported a fair argument of 
aesthetic impacts such that an EIR was required to be prepared.  

 
Evidence of aesthetic impacts was submitted by historic expert Mike 

Garvaglia and by residents’ first hand observations documented in the letters 
submitted to the Planning Commission. 

 
Resident David Echar explained why the Project is not in compliance with 

the City’s Design Guidelines. 
 
•   5.1.1. “Additions should be subordinate to the main building”. 
Subordinate includes both height and mass. The Secretary of Interior’s 
Standards state, “The new addition should be smaller than the historic 
building—it should be subordinate in both size and design to the historic 
building.” The new building is not smaller than the historic building; thus 
it is most definitely not subordinate to the historic building. 
•   The Downtown Design Guidelines state: “compatible additions, and 
sensitive new construction that is subservient to the adjacent historic 
buildings.” The new building is neither compatible, nor subservient to the 
Historic Servant’s Quarters. 
•   5.1.2. “Locate additions where they will be least visible from the public 
right of way and do not distract from the main building” – the addition is 
very visible from the public right of way, both Spain Street and the Casa 
Grande parking lot, and the design, distracts from the main building. 
 
Resident Carol Marcus stated that allowing the Project to be built to the 

property line on the western edge impacts the views between the buildings on 
the north side of the Plaza, where the views are to the hills. (3/8/18 letter from 
Carol Marcus to David Goodison) Marcus state the Project “represents a 
significant departure from the massing and scale of other buildings around the 
Plaza.” (Ibid.) Resident Susan J. Dorey stated that the large Oxbow type 
expansion of the Cheese Factory will overwhelm the Sonoma Barracks and State 
Park. (3/7/18 email from Susan J. Dorey to David Goodison.) Resident Patricia 
Cullinan stated “the new building will dwarf the adjacent Sonoma State Historic 
Park lessening its ability to tell the story of Sonoma’s history.” (3/7/2018 letter 
from Patricia Cullinan to David Goodison.) 
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Greenhouse Gasses (GHG) 
 
 The MND chose the wrong use designation to determine whether the 
Project would exceed screening criteria under the 2017 BAAQMD Guidelines for 
assessment of GHG emissions. The Project entails expansion of a restaurant and 
specialty food market that more resembles the definition of a supermarket 
designation rather than the shopping center designation used by the MND. The 
Project exceeds the screening criteria for a supermarket and therefore a detailed 
air quality assessment must be performed. (Item #4, 3/2018 letter from David 
Eichar, quoting Christina Morris.) 
 
Conclusion 
 

For the foregoing reasons, the MND and the City’s findings are 
inadequate and incomplete; substantial evidence supports a fair argument of 
potentially significant impacts; and, an EIR must therefore be prepared as a 
matter of law prior to further consideration of the Project.  

 
Appellants respectfully request the Council uphold the appeal of the 

Planning Commission’s decision to adopt the MND and the Project. 
 
 

Sincerely, 

 
Rachel Mansfield-Howlett 

Attorney for Appellants and Protect Our Plaza 
  















Tom Brohard and Associates 

 Tom Brohard, PE  
 

Licenses: 1975 / Professional Engineer / California – Civil, No. 24577 
 1977 / Professional Engineer / California – Traffic, No. 724 
 2006 / Professional Engineer / Hawaii – Civil, No. 12321 
 
Education: 1969 / BSE / Civil Engineering / Duke University 
 
Experience: 45+ Years 
 
Memberships: 1977 / Institute of Transportation Engineers – Fellow, Life 
 1978 / Orange County Traffic Engineers Council - Chair 1982-1983 
 1981 / American Public Works Association – Life Member 
 
Tom is a recognized expert in the field of traffic engineering and transportation planning. 
His background also includes responsibility for leading and managing the delivery of 
various contract services to numerous cities in Southern California.  
 
Tom has extensive experience in providing transportation planning and traffic engineering 
services to public agencies. Since May 2005, he has served as Consulting City Traffic 
Engineer for the City of Indio. He also currently provides “on call” Traffic and Transportation 
Engineer services to the Cities of Big Bear Lake and San Fernando. In addition to 
conducting traffic engineering investigations for Los Angeles County from 1972 to 1978, he 
has previously served as City Traffic Engineer in the following communities: 
 

o Bellflower ..................................................... 1997 - 1998 
o Bell Gardens ................................................ 1982 - 1995 
o Huntington Beach ........................................ 1998 - 2004 
o Lawndale ..................................................... 1973 - 1978 
o Los Alamitos ................................................ 1981 - 1982 
o Oceanside ................................................... 1981 - 1982 
o Paramount ................................................... 1982 - 1988 
o Rancho Palos Verdes .................................. 1973 - 1978 
o Rolling Hills .................................................. 1973 - 1978, 1985 - 1993 
o Rolling Hills Estates ..................................... 1973 - 1978, 1984 - 1991 
o San Marcos ................................................. 1981  
o Santa Ana .................................................... 1978 - 1981 
o Westlake Village .......................................... 1983 - 1994 

 
During these assignments, Tom has supervised City staff and directed other consultants 
including traffic engineers and transportation planners, traffic signal and street lighting 
personnel, and signing, striping, and marking crews. He has secured over $10 million in 
grant funding for various improvements. He has managed and directed many traffic and 
transportation studies and projects. While serving these communities, he has personally 
conducted investigations of hundreds of citizen requests for various traffic control devices. 
Tom has also successfully presented numerous engineering reports at City Council, 
Planning Commission, and Traffic Commission meetings in these and other municipalities. 
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Tom Brohard and Associates 

In his service to the City of Indio since May 2005, Tom has accomplished the following: 
 
 Oversaw preparation and adoption of the 2008 Circulation Element Update of the 

General Plan including development of Year 2035 buildout traffic volumes, revised 
and simplified arterial roadway cross sections, and reduction in acceptable Level of 
Service criteria under certain conditions.  

 
 Oversaw preparation of fact sheets/design exceptions to reduce shoulder widths on 

Jackson Street and on Monroe Street over I-10 as well as justifications for protected-
permissive left turn phasing at I-10 on-ramps, the first such installations in Caltrans 
District 8 in Riverside County; reviewed plans and provided assistance during 
construction of both $2 million projects to install traffic signals and widen three of 
four ramps at these two interchanges under Caltrans encroachment permits. 

 
 Reviewed traffic signal, signing, striping, and work area traffic control plans for the 

County’s $45 million I-10 Interchange Improvement Project at Jefferson Street. 
 
 Reviewed traffic impact analyses for Project Study Reports evaluating different 

alternatives for buildout improvements of the I-10 Interchanges at Jefferson Street, 
Monroe Street, Jackson Street and Golf Center Parkway. 
 

 Oversaw preparation of plans, specifications, and contract documents and provided 
construction assistance for over 50 traffic signal installations and modifications. 
 

 Reviewed and approved over 1,200 work area traffic control plans as well as signing 
and striping plans for all City and developer funded roadway improvement projects. 
 

 Oversaw preparation of a City wide traffic safety study of conditions at all schools. 
 
 Obtained $47,000 grant from the California Office of Traffic Safety and implemented 

the City’s Traffic Collision Database System. Annually reviews “Top 25” collision 
locations and provides traffic engineering recommendations to reduce collisions. 
 

 Prepared over 900 work orders directing City forces to install, modify, and/or remove 
traffic signs, pavement and curb markings, and roadway striping. 
 

 Oversaw preparation of engineering and traffic surveys to establish enforceable 
speed limits on over 400 street segments. 
 

 Reviewed and approved traffic impact studies for more than 35 major projects and 
special events including the annual Coachella and Stagecoach Music Festivals. 
 

 Developed and implemented the City’s Golf Cart Transportation Program. 
 

Since forming Tom Brohard and Associates in 2000, Tom has reviewed many traffic impact 
reports and environmental documents for various development projects. He has provided 
expert witness services and also prepared traffic studies for public agencies and private 
sector clients.  
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