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CIRCULAR NO. P.F. 8 

?,To a l l  p r i v a t e l y  admin i s t e red  pens ion  funds)  


JUDGMENT RE FIDELITY COVER 

1. The a t t e n t i o n  of pens ion  funds  i s  i n v i t e d  
t o  t h e  judgment d e l i v e r e d  i n  t h e  c a s e  RANDSANK BPK. vs. 
SANTAM VZRSEKERINGSMAATSKAPPY BPK. , a s  r e p o r t e d  on ages  
456 t o  461 of The South Af r i can  Law Repor t s  1965 ( 2P. 
2. The f o l l o w i n g  q u o t a t i o n  from t h e  'judgment i s  of 
importance: 

"The gene ra l  p r i n c i p l e  i s  t h a t  where an agent  con-
t r a c t i n g  i n  t h e  cour se  of h i s  employment and w i t h i n  
t h e  scope of h i s  a u t h o r i t y ,  f r a u d u l e n t l y  concea l s  
o r  o therwise  f a i l s  t o  d i s c l o s e  a  f a c t  known t o  him 
which, having r ega rd  t o  t h e  n a t u r e  of t h e  c o n t r a c t ,  
he ought t o  have d i s c l o s e d  t o  t h e  o t h e r  c o n t r a c t i n g  
p a r t y ,  h i s  p r i n c i p a l  i s  l i a b l e  f o r  and must s u f f e r  
t h e  consequences of h i s  concealment o r  non-disclosure .  
That r e s p o n s i b i l i t y  of t h e  p r i n c i p a l  a t t a c h e s ,  a t  
any r a t e  i n  r e g a r d  t o  t h e  v o i d a b i l i t y  of t h e  c o n t r a c t  
even i f  he h imse l f  had no knowledge of t h e  f a . c t  n o t  
d i s c l o s e d  o r  f r a u d u l e n t l y  concealed ........ That 
conc lus ion  i s  u n f o r t u n a t e  f o r  t h e  p l a i n t i f f ,  a cor-
p o r a t i o n ,  which c a n  o n l y  a c t  th rough an  agent  o r  
employee, b u t  t h e  moral of t h i s  l i t i g a t i o n  seems 
t o  be t h a t  c o r p o r a t i o n s  would be w e l l  advised t o  
e f f e c t  such i n s u r a n c e s  o n l y  th rough an agent  o r  
employee ( s u c h  a s ,  f o r  example, i t s  a t t o r n e y  o r  
a u d i t o r )  whose f i d e l i t y  i s  not  i n t ended  t o  be 
guaran teed  thereby.  

3. This  O f f i c e  c o n s i d e r s  t h e  judgment of such 
importance t h a t  pens ion  funds  a r e  urged t o  o b t a i n  a  copy 
t h e r e o f .  

4. It i s  sugges ted  t h a t  every  pens ion  fund con- 
s u l t  i t s  i n s u r e r  t o  ensure  t h a t  t h e  f u n d ' s  f i d e l i t y  cover  
w i l l  n o t  be  vo idab le  on  t h e  grounds s e t  f o r t h  i n  t h e  
judgment. 
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OMSENDBRIEF NO. P.F. 8  
[ i ~ a n  a l l e  p r i v a a t  geadmin i s t r ee rde  pensioenfondse)  

HOFUITSPRAAK I N  VERBAND LET GETROUHEIDSDEKKING 

1. Die aandag van pensioenfondse word g e v e s t l g  
op d i e  u i t s p r a a k  i n  d i e  saak RLNDBANK BPK. vs. SliNTirM 
VERSEKER1NGSMB.- TSK:;PPY BPK. , soos g e r a p p o r t e e r  op b l adsye  
456 t o t  461 van The South Af r i can  Law Repor t s  1965 ( 2 ) .  

2. Die volgende a a n h a l i n g  u i t  d i e  u i t s p r a a k  (wat  
i n  Engels  g e r a p p o r t e e r  i s )  i s  van belang: 

"The g e n e r a l  p r i n c i p l e  i s  t h a t  where an agent  con- 
t r a c t i n g  i n  t h e  cour se  of h i s  employment and w i t h i n  
t h e  scope of h i s  a u t h o r i t y ,  f r a u d u l e n t l y  concea l s  
o r  o therwise  f a i l s  t o  d i s c l o s e  a f a c t  known t o  him 
which, hav ing  r e g a r d  t o  t h e  n a t u r e  of t h e  c o n t r a c t ,  
he ought  t o  have d i s c l o s e d  t o  t h e  o t h e r  c o n t r a c t i n g  
p a r t y ,  h i s  p r i n c i p a l  i s  l i a b l e  f o r  and must s u f f e r  
t h e  consequences of h i s  concealment o r  non-disclosure ,  
That  r e s p o n s i b i l i t y  of t h e  p r i n c i p a l  a t t a c h e s ,  a t  
any r a t e  i n  r e g a r d  t o  t h e  v o i d a b i l i t y  of t h e  c o n t r a c t ,  
even i f  he h imse l f  ha.d no knowledge of t h e  f a c t  n o t  
d i s c l o s e d  o r  f r a u d u l e n t l y  concea.led . . . . . .., That 
c o n c l u s i o n  i s  u n f o r t u n a t e  f o r  t h e  p l a i n t i f f ,  a  cor-  
p o r a t i o n ,  which can  o n l y  a c t  t h rough  an agent  o r  
employee, b u t  t h e  r.oral of t h i s  l i t i g a t i o n  seems 
t o  be t h a t  c o r p o r a t i o n s  would be w e l l  advised  t o  
e f f e c t  such i n s u r a n c e s  o n l y  th rough  an  agent  o r  
employee ( s u c h  a s ,  f o r  example, i t s  a t t o r n e y  o r  
a u d i t o r )  whose f i d e l i t y  i s  n o t  i n t e n d e d  t o  be 
guaran teed  thereby .  " 

3. H i e r d i e  Kantoor  a g  d i e  u i t s p r a a k  van  sovee l  
b e l a n g  d a t  pensioenfondse a a n g e r a a i  word om n a f s k r i f  
daarvan t e  verkry.  

4. Daar word aan  d i e  hand gedoen d a t  e l k e  pensioen- 
f o n d s  met s y  v e r s e k e r a a r  o o r l e g  p l e e g  t e n  e inde  t e  ver- 
s e k e r  d a t  d i e  fonds  s e  ge t rouhe idsdekk ing  n i e  op d i e  
gronde vermeld i n  d i e  u i t s p r a a k  v e r n i e t i g b a a r  s a l  wees n i e ,  

JyOnmMÎ/. --v - 
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