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Email: rothlaw1@comeast.net G SE
Attorney for Petitioner and Plaintiff
FRIENDS OF OCEANO DUNES, INC.
SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN LUIS OBISPO
FRIENDS OF OCEANO DUNES, INC,, a Case No.: 14CV-0514
California not-for profit corporatlon BY FAX
Petitioner and Plaln'tlff, FRIENDS OF OCRANG DUNES’
FIRST AMENDED, VERIFIED
Vs, PETITION FORA WRIT OF
TRADITIONAL MANDAMUS (C.C.P.
SAN LUIS OBISPO COUNTY
AIR POLLUTION CONTROL DISTRICT,a  § 1085), AND COMPLAINT FOR
local air pollution control district; the DECLARATORY AND INJUNCTIVE
BOARD OF DIRECTORS OF THE SAN RELIEF
LUIS OBISPC COUNTY AIR POLLUTION
CONTROL DISTRICT, the Distriet’s
governing body;
and
CALIFORNIA DEPARTMENT OF PARKS
AND RECREATION, a department of the
State of California, and DOES 1-50,
inclusive,
Respondents and Defendants
COMES NOW Petitioner and Plaintiff Friends of Oceano Dunes, Ine, (“Eriends”)
requesting this Court for a writ of traditional mandamus (C.C.P. § 1085), directed to
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Respondents San Luis Obispo County Air Pollution Contrel District (the “District”) and
California Department of Parks and Recreation (“State Parks”) pursuant to this Verified
Petition for Writ and Complaint, ordering Respondents to set aside the March 26, 2014
Consent Decree and the First Amendment to the Agreement Set Forth in the Proposed
Consent Decree dated March 26, 2014 (collectively referred to asthe “Agreement” ) (A
true and correct copy of the First Amendment to the Agreement Set Forth in the Proposed
Consent Decree dated March 26, 2014," which includes the proposed Consent Decree as
Ex, 4, is attached hereto as Ex. 1) as exceeding the District's authority under state law to
amend Rule 1001 without complying with statutorily required notice and comment
procedures, and for other relief, as follows: '

The Parties and Venue

1. Petitioner and Plaintiff Friends is, and at all times mentioned in this Petition
and Complaint, a California not-for-profit corporation, with its principal place of business
in San Luis Obispo County.

2. Friends was expressly created in 2001 to preserve, create and expand
recreational uses, including off-highway vehicle recreation, at Oceano Dunes State
Vehicular Recreation Area (“SVRA”) located near Pismo Beach, California. A true and
correct copy of Friends' Articles of Incorporation is attached as Ex. 2 hereto, Friendsis a
voluntary, public watchdog organization which represents approximately 28,000
members and users of Oceano Dunes SVRA, who routinely engage, have engaged and
plan to continue to engage in motorized off-highway vehicle (*OHV”) recreation, beach
driving and beach camping at Oceano Dunes SVRA. Hundreds of mermbers engage, have

engaged and plan to continue to engage in motorized OHV recreation, beach driving and

! The District and State Parks refer to these documents a “consent decree and
amendment.” However, the Court of Appeal denied the agencies’ motion to enter the
“eonsent decree” and no other court has entered the decree. To counteract the agencies’
“spin” that the agreement is a judicially enforceable “consent decree,” this writ and
complaint refers to the consent decree and amendment as the “Agreement.”

14CV-0514 PETITION FOR WRIT/COMPLAINT — 2
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beach camping at Oceano Dunes SVRA multiple times each year, Friends’ watchdog role
includes review and challenges to local, state and federal rules that have the effect of
limiting or restricting recreational uses-at Oceano Dunes, or that exceed the agency's
authority under California law.

3. Friends maintains the instant lawsuit for itself and as a representative of its
injured members, whom it is duly authorized to represent.

4. Tothe extent that they are applicable, Friends has exhausted administrative
remedies through participation in the rule-making process of Rule 1001, and through
repeated oral and written requests, demands and submissions to State Parks and the
Distriet not to enter into the proposed consent decree at issue herein. To the extent that
any of these efforts are considered deficient in any respect, Friends is otherwise excused
from any exhaustion requirements, the exhanstion requirements do not apply to the
claims herein, inter alia, because the subject matter is a question of law and the action of
the District and State Parks exceeds their respective authority under the law, it would
have been futile to pursue such exhaustion of administrative remedies and/or Friends is
exempted by virtue of this public rights enforcement action and claims.

5. Friends is beneficially interested within the meaning of CCP § 1086 and
California law by virtue of its respective participation in the Rule 1001 administrative
proceedings below, and by Friends and its officers and members’ use and enjoyment of
Oceano Dunes SVRA for the park’s statutorily authorized purpose of recreational off-
highway vehicle use and state-authorized and sanctioned recreational vehicle beach
camping. Since Friends' Articles of Incorporation define its very purpose as preserving
and expanding recreatianal opportunities at Oceano Dunes, its interests would be directly
affected by any restriction of OHV recreation or by closure of the SVRA. Friends and its
members will be directly and adversely impacted and irreparably harmed by the District’s
and State Parks’ adoption of a proposed congent decree, agreement or contract that

amends, changes or modifies District Rule 1001 in violation of state law and air quality

14CV-0514 PETITION FOR WRIT/COMPLAINT ~ 3
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statutes that require a public hearing, and a public notice and comment period.
Petitioner Friends and its members are beneficially interested in the fssuance of the writ
because as historical, on-going and future users of Oceano Dunes SVRA for OHV
recreation and other recreation, beach driving and beach camping, and as a not-for-profit
corporation specifically formed under the laws of the state of California to preserve,
continue and expand OHV recreation at Oceano Dunes, and whose membership includes
taxpayers of the State of California and payers of special OHV registration fees and gas
taxes paid into a special State of California budget fund expressly established for the
purpose of maintaining OHV and SVRA facilities within the State, Petitioners Friends and
its members have an interest in ensuring: (1) that public officials and agencies do not
unltawfully exceed their jurisdiction in adopting or attempting to impose standards or
rules that ultimately will or may restrict or prohibit said OHV recreation at Oceano
Dunes SVRA; (2) that laws, regulations, and duties are executed and enforced uniformly,
fairly, and as written; and (3) that public officials and agencies do not exceed their
authority in adopting or amending rules without a mandatory public hearing and public
notice and comment, Further, the trial court already has ruled in San Luis Obispo
Superior Court Case No, CV120013 that Friends has standing to challenge Rule 1001,
That standing is easily extended to a challenge to a proposed consent decree or agreement
to amend Rule 1001. In fact, the District sought to have Friends’ objection to the
proposed consent decree before the Court of Appeal thrown out based on the argument
that Friends has no standing to challenge the proposed consent decree and the Court of
Appeal rejected the District’s argument in tis July 30, 2014 ruling.

6. Alternatively, Petitioner Friends and its members are citizens seeking to
enforce public rights and the object of this mandamus is to enforce a public duty.
Friends and its members have “citizen standing” or “public interest standing” to bring the
writ petition under the "public interest exception” to the beneficial interest requirement.

The public interest exception applies where the question involves a public right and the

14CV-0514 PETITION FOR WRIT/COMPLAINT — 4
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objective of the action is to enfores a public duty, Amending Rule 1001 in the government
chambers without complying with the statutorily required public vetting process
interferes with the fundamental vested rights of State Parks’ long-standing and continued
operation of Oceano Dunes SVRA. Friends has an interest it having this public duty (to
follow the requirements of state law mandating a public hearing and process for changes
to an agency rule), enforced. This litigation, if successful, will result in enforcement of
important rights affecting the public interest and benefiting all users of Oceano Dunes
SVRA.

7. Friends has no plain, speedy or adequate remedy at law.

8. This action has been filed and served within the applicable statuie of
limitations.

9. Respondent and Defendant San Luis Obispo County Air Pollution Control
District (the “District”) is and has been established in California pursuant to Health and
Safety Code §§ 40000 — 41133 to adopt and enforee lawiful rules regarding nonvehicular
sources of potlution to achieve the state and federal ambient air quality standards in areas
affected by emission sources under its jurisdiction. The District is and was the local
agency which created and legislatively adopted Rule 1001, and then attempted to obtain
judicial approval of a proposed consent decree to unlawfully amend Rule 1001,

10. Respondent and Defendant Board of the District (the “Board”) is the decision-
making body for the District and is responsible for adopting rules and regulations
regarding nopvehicular sources of pollution in San Luis Obispo County. The District
Board 15 comprised of 12 elected officials, representing each district of San Luis Obispo
County and the incorporated cities. The Board voted in closed session to adopt the
proposed consent decree and amendment at issue herein,

11. Respondent and Defendant California Department of Parks and Recreation
(“State Parks”) is and has been the state department responsible for managing and

operating Oceano Dunes SVRA. In that capacity, State Parks is purportedly subject to

14CV-0514 PETITION FOR WRIT/COMPLAINT - 5
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Rule 1001, and woudd be purportedly responsible for ensuring that Oceano Dunes
complies with Rule 1001. State Parks signed the Agreement executed with the District.
Pursuant to the Agreement, on September g0, 2014, State Parks dismissed its appeal in
Friends of Oceano Dunes v, San Luis Obispo Atr Pollution Control District, Appeal Case
No. B248814. (Agreement, Ex. 1 at § 1 {State Parks required to dismiss is appeal].)

12. Petitioner and Plaintiff Friends and its members are adversely affected by the
Agreement, which attempts to amend, change or modify Distriet Rule 1001 concerning
wind-blown dust from Oceano Dunes SVRA, On July 30, 2014, the Court of Appeal,
Second District, Division Six, denied a motion by the District and State Parks to enter the
proposed consent decree. Specifically, the Court of Appeal ruled “we deny the joint
motion to dismiss and request for approval of the consent decree fited by respondent San
Luis Obispo County Air Pollution District and real party-in-interest/appellant California
Department of Parks and Recreation.”

13. Despite the Court of Appeal’s rejection of the proposed consent decree, the
District approved the Agreement in a closed session on or about September 24, 2014,
without public review, and State Parks signed it shortly thereafter (September 26, 2014),
Despite its title, the document is not 4 “consent decree” because it has not been adopted
by or entered by any court.

14. The Agreement is unlawful, inter alia, because it purports to amend, change or
modify Rule 1001 and the District does not have the legal authority to modify, change or
amend Rule 1001 through an agreement or contract and without a public hearing and the
state-mandated public notice and comment period and process.

5. Thetrue names and capacities, whether individual, corporate, associate, or
otherwise, of Does 1 through 50 are unknown to the Petitioner and Plaintiff, who
therefore sue these defendants/respondents/real-parties-in-interest by fictitious names.

Friends will amend this Petition/Complaint to show the Doe

14CV-0514 PETITION FOR WRIT/COMPLAINT - 6
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defendants/respondents/real-parties-in-interests’ true names and capacities when
ascertained.

16. Pursuant to Code of Civil Procedure 8§ 393 and 394{a), venue is proper in that
the cause of actions arose and the Respondent District is located in San Luis Obispo
County. Respondent State Parks also maintaing an office in San Luis Obispe County.

t7. This Court has jurisdiction pursuant to C.C.P. §§ 1085, 1060, and 527(a).

Background on Oceano Dunes SVRA

18, The area that is now Oceano Dunes SVRA has been a gathering point for CHV
recreation for more than 100 years, By the early 1900s, as the automobile became
popular, large automobile "meets” were organized, drawing thousands to watch races
along the flat sandy beach "speedway” running from the City of Pismo Beach to Mussel
Rock which is south of the Santa Maria River, By the 19508, stock car speed trials were
approved by San Luis Obispo County and held on Oceano Dunes beach. Also inthe
19508, the first "dune-buggy" was invented at Oceano Dunes, spawning the popular "off-
highway" vehicle phenomenon. Use of the area for off-road vehicle recreational activities
has continued to grow during the past 30 years.

19. In 1934, State Parks began acquiring the lands that would eventually become
Pismo State Beach and Oceano Dunes SVRA. Additional acquisitions occurred in 1949,
1951,1958-1964, and 1974. In the early 1970s, the California Legislature recognized the
popularity of off-highway vehicles, recreational vebicles (RVs), and beach camping and
adopted the Chappie-Z'berg Off-Highway Vehicle Act, along with the Off-Highway Gas
Tax Act. The legislation further authorized the state to acquire and designate areas for
the specific purpose of OHV recreation. |

20. Pursuant to this authority, State Parks assembled Jands in the Pismo area to
create what was then called the Pismo Dunes SVRA. The creation of the new SVRA “was

the result of a compromise worked ont between then {State Parks] Director William Mott

14CV-0514 PETITION FOR WRIT/COMPLAINT — 7
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and the environmental community to close the majority of vehicular beaches in San Luis
Obispo County in exchange for creation of . . . [the SVRA] specifically for vehicle
recreation,” Beaches in the north eounty were closed to vehicles, State Parks established
the area “to make avatlabie to the people opportunities for recreational use of off-road
vehicles in a large area of unstabilized sand dunes exceptionally adapted to [OHV]
recreational activity, .. .”

21, State Parks applied for a permit for the SVRA from the California Coastal
Cammission, and, after a public hearing, the Commission on June 17, 1982 granted State
Parks Permit No. 4-82-300 for Pismo Dunes SVRA. The permit recognized OHV
recreational activity within the SVRA, The Coastal Commission authorized the
establishment of three kiosks "for access control," as well as the construction of 35,000
linear feet of fencing to cordon off OHV recreation from certain sensitive vegetated dunes
and wetlands.

22, In August 1982, shortly after the Coastal Commission granted the permit to
State Parks, the California Legislature adopted the Off-Highway Motor Vehicle
Recreation Act (the “SVRA Act”). The law declared a state policy of setfing aside
“effectively managed areas and adequate facilities for the use of off-highway vehicles , , . .”
Pub. Res, Code § 5090.02(b). The Legislature also tasked State Parks with “making the
fullest public use of the outdoor recreational opportunities [for off-highway motor
vehicles] . ..." 1d,, § 5090.43(a).

23. The SVRA Act gave the OHV Division within State Parks broad powers to plan
and administer SVRAs including the newly created Pismo Dunes. Pursuant to Pub, Res,
Code § 5090.32(a), State Parks has the duty and responsibility for “planning, acquisition,
development, conservation, and restoration of lands” within SVRAs. Pub. Res. Code 88
5090.32(h), (d) and (h); and 5090.35(a), (b) and (), Pismo Beach SVRA is today called
Oceano Dunes SVRA,

14CV-0514 PETITION FOR WRIT/COMFLAINT - &
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24. Oceano Dunes SVRA is unique in the California State Parks system. Its hard
surface supports driving and recreational vehicle camping on the beach. It is the only
remaining pubtic beach along the entire 1,100 mile California coastline that legally
permits the general public to drive on the beach in street legal vehicles. Approximately 5
/2 miles of beach and 1,500 acres of sand dunes are open to vehicular use at Oceano
Dunes SVRA and adjoining Pismo State Beach. (Prior to the 1980s, most of the
approximately 18,000 acre Guadalupe-Nipomo Dunes Complex was available to
vehicular use.) Oceano Dunes draws more visitors than any other park in the entire
California State Park system — about 2 million visitors annually, It also generates
hundreds of millions of dollars in economic activity annually within San Luis Obispo
County, as well as significant fees for State Parks. State Parks, pursuant to its special
statutory powers, its long-standing permit from the Coastal Commission, more than 40
years of active and actual use for OHV recreational purposes, and millions of dollars in
investment in the creation and on-going operation of the Oceano Dunes SVRA, has a

fundamental and legally sanctioned vested right in the continued operation of the SVRA.

The Court of Appeal’s Rejection of the Proposed Consent Decree and

the Subseguent District and Parks Effort to Salvage the Agreement

25. In April 2014, the District and State Parks filed a joint motion in the Court of
Appeal in Friends of Oceano Dunes v. San Luis Obispo Atr Pollution Control Disirict,
Appeunl Case No. B248814, requesting judicial approval of the proposed consent decree,
dismissal of all appeals and remand to the trial court for continuing enforcement of the
consent decree under C.C.P. § 664.6.

26, The proposed consent decree purpsr‘.ced to substantially amend Distriet Rule
1001 (the rule adopted by the District to address wind blown dust from Oceano Dunes
SVRA) by: adding additional compliance standards (Proposed Consent Decree, Ex. 1 at 4
[9iiD), establishing quarterly non-public meetings (id. at 4 [{iii}]), establishing annual

14CV-0514 PETITION FOR WRIT/COMPLAINT -9
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California Air Resources Board ("CARB") review (id. at 4 [11v]}, suspending (at least
temporarily) the permit to operate requirement (id. at 4-5 [7 4]}, imposing additional cost
reimbursement obligations on State Parks (id. at 5), requiring the appointment of a
Court-supervised Special Master with extensive duties (but no public input on the
selection of the Master or the Master's review) (id. at 5 [1 51}, authorizing the Special
Master to address not only the modified Rule 1001, but "any other issue related to
[Oceano Dunes] SVRA under the [District's] authority” (id, at 6 [ 6]), establishing an
inter-governmental mediation dispute process (id. at 6-7), and creating on-going Court
supervision (id. at 7-8). A true and correct copy of the final version of Rule 1001 adopted
is attached as Ex. 3 hereto,

27, Friends opposed this joint motion on the grounds that: (1) the proposed
consent decree amends/modifies Rule 1001 without complying with the State-mandated
public notice, hearing and rule~-making requirements, and unlawfully sought to enlist the
Court to impose the amendments to the rule through judicial fiat outside of the normal,
legislative rule-making process; (2) Friends' appeal is not moot, or elternatively, falls
within one or mote exceptions to the mootness doctrine; and {3) Friends has standing to
bring its appeal.

28, OnJuly 30, 2014, the Court of Appeal denied Defendants' request for approval
of the proposed consent decree and ordered State Parks to file its opening brief,

29. Ignoring the Court of Appeal's rejection of their proposed consent decree, the
Respondents/Defendants now have purported to unilaterally approve the proposed
consent decree rejected by the Court of Appeal and to add amendments pursuant to the
First Amendment to the consent decree. (Ex. 1 at 1.) Respondents/Defendants are
“desirous of resolving all disputes between them and continuing with the agreements and
dispute resolution process set forth i the proposed Consent Decree” rejected by the
Court of Appeal, (Ex. 1at1,) The Distriet and State Parks “agree that the terms and

conditions of the Consent Decree, excepl ag amended herein, shall continue in full force

14CV-0514 PETITION FOR WRIT/COMPLAINT ~ 10
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and effect notwithstanding Paragraph 8 of the Consent Decree, which provides in part
that: ‘In the event that the Court of Appeal does not approve the Consent Decree and
dismiss the appeal as to all the parties, this agreement shall have no further force and
effect.”” (Id, at 21 4].)

30. Quotations from the Agreement are misleading and confusing because the
document references a "consent decree” oftentimes (id. at 1-4) , but no such “consent
decree” has been approved by any Court,

31. No court could approve it or take jurisdiction under C.C.P, § 664.6 because
that statute does not authorize a court to endorse or enforce a setilement agreement or
stipulation that is illegal, contrary to public policy, or unjust. The Agreement at issue
here seeks to change, amend or modify District Rule 1001 without a public hearing,
statutory notice or public input or comments process. Respondent/Defendant District
can not amend Rule 1001 by either a proposed congent decree or any contract or
agreement that has not been subjected to the statutorily required rule-making process for
amending rules promulgated by an air pollution conirol distriet.

32, Defendants and Respondents the District and State Parks, after having their
proposed consent decree rejected by the Court of Appeal, now have adopted the
Agreement without judicial approval, which thus means that the Agreement is nothing

more than an illegal amendment to Rule 1001 without public notice or a hearing,

The Agreement Is Unlawful Because It Purports to Amend Rule 1001
Without the Statutorily Mandated Public Notice, Hearing and
Opportunity for Public Comments Required for a Rule-Making
33. The District adopted Rule 1001 - the rule at issue in this writ - as part of a
standard legislative rule-making, after substantial public comment and a full public
hearing on the proposed rule. Friends then filed a challenge to Rule 1001, which was

denied by the trial court, That led to an appeal, in which Friends contended that the

14CV-0514 PETITION FOR WRIT/COMPLAINT - 11
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District lacked authority to require State Parks to obtain from the District a "permit to
operate” Oceano Dunes SVRA.

34. Immediately after Friends filed its opening brief with the Court of Appeal, the
District and State Parks obtained a stay in order to allow settlement talks, The Court
ordered a stay but Friends (and all parties, including the public) were excluded entirely
from the private, closed-door settlement talks between the two governmental agencies, As
a result, the agencies negotiated a proposed cousent decree that radically amends Rule
1001 behind closed doors.

35. Friends opposed the proposed consent decree before the Court of Appeal in
part because the decree constitutes an illegal rule-making without public notice, hearing
and comment. If the District wants to modify Rule 1001, it cannot do so through private,
closed door meetings. It must respect and cornply with the statutorily mandated public
rule-making process.

36. After the Court of Appeal rejected the consent decree proposed by the District
and State Parks, the Respondents/Defendants now seek to use the rejected consent
decree and an amendment thereto (the Agreement) to amend Rule 1001, not with judicial
blessing and process, but solely based on the Respondents/Defendants unilateral closed
door “approval” of the documents,

37. Neither the District, State Parks nor the Court has authority to promulgate,
approve or issue a consent decree that amends an existing local regulation when the
proposed changes have not been vetted by public notice, hearing and comment. The
Respondents/Defendants can not unilaterally amend Rule 1001 by simply executing a
private settlement agreement or contract, "A district board shall not adopt, amend, or
repeal any rule or regulation without first holding a public hearing thereon" with notice to
the California Air Resources Board (“CARB”) and the public so that the public can
provide input and comments. Health & Safety Code § 40725, Only after the District holds

a public hearing that provides for public comments and participation may it amend the

14CV-0514 PETITION FOR WRIT/COMPLAINT — 12
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regulation (Health and Safety Code, § 40726), and then only if it issues findings of
"necessity, autherity, clarity, consistency, nonduptieation, and reference." 1d., §§ 40727,
40727.2, 40728.5, 40703. The District also is required to maintain a file with the
regulation (as amended), and file the rule with CARB. §§ 40728, 40704.

38. Even a court cannot approve and enter a proposed consent decree that
effectively legislatively amends Rule 1001 because the court's power is limited to striking
invalid provigions in legislative acts. Indeed, the Court of Appeal rejected the proposed

consent decree proffered by the District and State Parks,

Background of Rule 1001 and Settilement Endeavors

39. Petitioner Friends submitted detailed comments and fully participated in the
rule-malking process that resulted in the Distriet's adoption of Rule 1001,

40. InJanuary 2012, Friends filed a Petition for Traditional Writ against the
District in San Luis Obispo Superior Court challenging the validity of Rule 1001 (Case No,
CV 120013). Friends also named State Parks as a Real Party-in-Interest,

41, On April 19, 2013, the trial eourt issued a Ruling and Order Denying Petitions
for Peremptory Writ of Mandate.

42. InMay 2013, Friends appealed the trial court’s Ruling and Order to the
Second Appellate District (Case No. B248814), arguing specifically that the District lacks
authority to require a permit to operate Oceano Dunes SVRA. State Parks also appealed.

43. On September 30, 2014, State Parks dismissed its appeal and the Court of
Appeal issued a partial remittitur,

44. Friends has undertaken many efforts to try to settle this matter, During the
last several months, Friends has made several overtures to State Parks and the Diétrict in
an effort to settle its concerns with the legality of a proposed “consent decree,” which
amends District Rule 1001 concerning dust emissions from Oceano Dune SVRA, After

the Court of Appeal rejection of the consent decree, Friends made proposals to the

14CV-0514 PEITLION FOR WRIT/COMPLAINT — 13
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District and State Parks through State Parks, State Parks and/or the District have rejected
these overtures,

45. The rejection of these overtures shows that the District is not interested in
discussing this matter further with Friends, and that settlement efforts are futile, Indeed,
reports from State Parks and in the press make clear that the Distriet has communicated
repeatedly that it will never meet with Friends to discuss ways to settle any issues. District
Director Allen was quoted in an August 6, 2014 New Times newspaper article that the
Distriet “has no intention of working with Friends.”

46. Despite the open hostility of the District and apparent futility of making this
additional request, on September 27, 2014, counsel for Petitioner Friends sent by email to
counsels for the District and for State Parks a settlement demand in a good faith effort to
resolve Friends' abjections to the Agreement short of litigation, Friends stated that it
remains open to settlement discussions prior to filing a lawsuit challenging the rule. As
such, Friends renewed its request that State Parks and the District immediately set aside
or suspend the proposed consent decree and amendment to the proposed consent decree
or Agreement, and that the District staff sit down with Friends’ representatives to discuss
alternatives. On October 8, 2014, both the District and State Parks, in separate letters,

rejected Friends’ settlement demands.

FIRST CAUSE OF ACTION
(Petition for Writ of Traditional Mandate, C.C.P. § 1085)

47. Petitioner and Plaintiff Friends repeats, realleges and incorporates herein by
reference, the allegations contained in paragraphs 1-46, inclusive, as though fully set
forth,

48. Respondents/Defendants can not unilaterally amend Rule 1001 by simply
executing a private settlement agreement or contract. “A district board shall not adopt,

amend, or repeal any rule or regulation without first holding a public hearing thereon”

14CV-0514 PETITION FOR WRIT/COMPLAINT - 14
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with notice to CARB and the public so that the public can provide input and comments,
Health & Safety Code § 40725, Only after the District holds a public hearing that provides
for public commments and participation may it amend the regulation (id., § 40726), and
then only if it issues findings of "necessity, authority, clarity, consistency, nonduplicatior,
and reference.” Id., §§ 40727, 40727.2, 40728.5, 40703, The District also is required to
maintain a file with the regulation (as amended), and file the rule with CARB. §§ 40728,
40704. These provisions reflect a statutory regime that embodies the public policy of
encouraging public participation in matters of air quality regulation, which is a matter of
public significance.

49. The District and State Parks have exceeded their respective authority and have
violated the public hearing and notice and comment rule-making requirements described
in paragraph 48 by entering into an agreement (the Agreement or proposed consent
decree) that amends, changes and modifies District Rule 1001 as described herein
without complying with said public notice and hearing requirements,

50. State Parks has exceeded its authority by purporting to enter into an
agreement that amends, changes and modifies District Rule 1001 through the Agreement
and as described herein without complying with said public notice and hearing
requirements, State Parks does not have authority to establish rules or regulations or
enter into agreements or contracts “inconsistent with law” and contrary to public policy.
See, e.g., Pub. Res, Code § 5003. Any such agreement is ultra vires, void and without
force and effect.

51, Friends hasa be.neficial interest as detailed in paragraph 5 above, or
alternatively, falls within the citizen standing exception described in paragraph 6 above,

52. Petitioner has performed all conditions precedent to the filing of this Petition
and Complaint and otherwise exhausted all required and applicable administrative
remedies, or is otherwise excused given that this is a ¢hallenge to the authority of the

District and State Parks or under the doctrine of futility.

14CV-0514 PETITION FOR WRIT/COMPLAINT - 15
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53. Petitioner has no plain, speedy, and adequate remedy in the ordinary couirse of
law, other than the relief songht in this petition. Absent intervention by this Coust, the
District will enforce, implement and apply the proposed consent decree or Agreement to
the detriment of Petitioner Friends and its members as described above. No additional
administrative appeal or other form of relief is available to prevent such an occurrence.
Petitioner Friends has a clear, present and beneficial right to performance of the public

business in accordance with the standards set forth herein.

SECOND CAUSE OF ACTION
(Declaratory Relief)

54. Petitioner and Plaintiff Friends repeats, realleges and incorporates herein by
reference, the allegations contained in paragraphs 1-53, inclusive, as thongh fully set
forth.

55. An actual controversy has arisen and now exists between Petitioner and
Plaintiff Friends and Respondents and Defendants the District and State Parks
concerning the lawful process to amend Rule 1001, and the authority of those

governmental agencies to amend, change and modify District Rule 1001 through the

({Agreement and as described herein without complying with said public notice and

hearing requirements, Any such agreement is ultva vires, void and without force and
effect, The Respondents/Defendants can not unilateraily amend Rule 1001 by simply

executing a private settlement agreement or contract. “A district board shall not adopt,

|| amend, or repeal any rule or regulation without first holding a public hearing thereon”

with notice to CARB and the public so that the public can provide input and comments.
Health & Safety Code § 40725, Only after the District holds a public hearing that provides

for public comments and participation may it amend the regulation (id., § 40726), and

| then only if it issues findings of "necessity, authority, clarity, consistency, nonduplication,

and reference.” Id., §8 40727, 40727.2, 40728.5, 40703. The District also is required to

14CV-0514 PETITION FOR WRIT/COMPLAINT - 16
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maintain a file with the regulation (as amended), and file the rule with CARB, §§ 40728,
40704. State Parks does not have authority to establish rules or regulations or enter into
agresments or contracts “incongistent with law,” and contrary to public policy. See, e.g.,
Pub. Res. Code § 5003. The District and State Parks exceed their regpective authority by
purporting to enter into the Agreement when these state law requirements have not been
met.

56. Petitioner and Plaintiff Friends desires a judicial determination of said rights
and duties under these provisions of the Health and Safety Code, and a declaration as to
the vaiidity or invalidity of the District’s compliance with these provisions, and its own
regulations, as well as the authority of State Parks to enter into such an agreement.

57. Ajudicial declaration is necessary and appropriate at this time under the
circumstances in order that Petitioner and Plaintiff may ascertain the legitimacy and
lawfulness of the Respondents/Defendants’ adoption of the Agreement which amends,

changes and modifies Rule 1001.

THIRD CAUSE OF ACTION
(Injunctive Reliet)

58. Petitioner and Plaintiff Friends repeats, realleges and incorporates herein by
reference, the allegations contained in paragraphs 1-57, inclusive, as though fully set
forth.

59. Injunctive relief is available against an official governmental action that is
unlawful or in excess of its authority.

60. Plaintiffs and Petitioner Friends possesses no speedy, adequate remedy at law,
and will suffer irreparable and permanent injuries if the District and State Parks follow an
Agreement that amends, changes or modifies District Rule 1001 without a public hearing

or notice and public comment.

14CV-05i4 PETITION FOR WRIT/COMPLAINT — 17
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61. A stay, and preliminary and permanent injunction, should be issued
restraining the Respondent governmental agencies from enforcing, attempting to enforee,
abiding by or implementing in any way the Agreement (proposed consent decree and

amendment thereto) since the Agreement exceeds the authority of each of these agencies,

PRAYER FOR RELIER
WHEREFORE, the Petitioner and Plaintiff Friends respectfully prays for relief as
follows:

1. That the Court issue a writ of traditional mandate under CCP § 1085 ordering

It Respondents/Defendants the District and State Parks to set aside or vacate the

Agreement.

2, That the Court issue a declaratory judgment against Respondents/Defendants
the District and State Parks declaring and finding that the Agreement exceeds the
District’s authority under Health and Safety Code §§ 40725, 40726, 40727, 40727.2,
 40728.5, 40703, 40728, and 40704, as well as State Parks’ authority under the law.

3. That the Court enjoin the District and State Parks from enforeing, attempting to
enforce, abiding by or implementing in any way the Agreement (proposed consent decree
and amendment thereto).

4. That the Court award costs of suit to Petitioner and Plaintift Friends,

5. That the Court award attorneys’ fees to Petitioner and Plaintiff Friends,
pursuant to C.C.P. § 1021.5, the equitable private attorney general doctrine, and state law,

6. For any other equitable or legal relief that the Court deems just and proper.

14CV-0514 PETITION FOR WRIT/COMPLAINT - 18
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Dated Oct. 27, 2014

Reéspectfuﬂy submiitied,

i o o,
W o

Thohias-B Roth
Law Offices of Thomas D. Roth
One Market, Spear Tower, Suite
3600

San Francisco, California 94105
(415) 293-7684

Attorneys for
Petitioner/ Plaintiff Friends of
Oceano Dunes, Ine.
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VERIFICATION

State of California

County of Santa Clara

I am the President of FRIENDS OF OCEANO DUNES, INC. and [ am
authorized to make this verification on its behalf, and I make this verification for
that reason.

I have read the foregoing FRIENDS OF OCEANO DUNES' FIRST
AMENDED, VERIFIED PETITION FOR AWRIT OF TRADITIONAL
MANDAMUS (C.C.P. § 1085), AND COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF and know the contents thereof. T am informed and
believe the matters therein to be true and on that ground allege that the matters
stated therein are true. '

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct,
Executed October 26, 2014 at San Jose, California.

A
7
ST ot / R
ML A s
Jim Suty, Plestdent
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FIRST AMENDMENT TO THE AGREEMENT SET FORTH
IN THE PROPOSED CONSENT DECREE DATED MARCE 26, 2014

WHEREAS, the California Departinent of Parks and Recteation, Division of Off
Highway Motor Vehicle Reereation ("State Parls™ and the San Luis Obispo Alr Poliution
Control Bistriet ("District”) entered into a proposed Consent Deeres, Dismissal of Appoals, and
Remand to the Trial Court to Enforee the Consent Decree Through Continuing Jutisdietion
purstiant 1o CCP §664.6 ("Consent Deeree"); and

WEHEREAS, a true and correct copy of the proposed Consent Decree is attached heroto
and incotporated by reforence as "Bxhibit A" aid

WHEREAS, State Parks and Distrlot submitted the praposed Consent Decree to the Court
of Appeal as part of a joint motlon to approve the Consent Deoree and dismiss sl appeals,
inoluding the appeal filed by Friends of Oceano Dunes, Ine. in the case Frfends of Qeeano
Dunes, Ine. v. San Liis Qbispe County Air Pollution Control District, et af,, Civil Case Number
CV 120013; and

WIHEREAS, on July 30, 2014, the Court of Appez! denied the joint motion o dlsmiss and
request for approval of the proposed Consent Decres, and ordored State Parks to file its opening
brief within thirty days flom the date of the order; and

WHEREAS, on August 26, 2014, the Cowt of Appes) granted an extension of time for
State Parks to {ile its opening brief untt! September 29, 2014; and

WHEREAS, District and Stale Parks ase deslrous of tesolving all disputes between them
and continting with the agreements and dispute resolution process set forth in the proposed
Consent Decree; and

WHEREAS, State Parks Is desitous of dismissing its appeal In Friends of Oceano Dunes,
Inc. v. San Luis Obispo County Air Polhution Control District, ef al,; and

WHEREAS, the paties are desirous of implementing an fnterim dispute resolution
process in place of the contimuing jurisdiction under CCP §664.6 as anticipated in the proposed
Consent Decree until such time as Friends of Ocaane Dunes, Inc. v. San Luis Obispo Counly Air
Pollution Control District, ef al. is {irally adjudicated and the matter I3 remanded o the trial

- court to exercise its continued jurisdiction pursuant to CCP §664.6.

NOW THEREFORE, the partics hereby agree as follows:

1. State Parks will dismiss its appeal ks Friends of Oceano Dunes, lnc. v. San Lils
Obispo County Al Pollution Contral District, et al, Civil Case Number CV
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120013 immediately upon exesution of this Amendment by District and State
Parles,

District will continug in its defense of the underlying litigation as to plaini{f and
appellant Friends of Oceano Dunes, Ine, untll such matter is finally adjudicated.

District will continue it its efforts to provide for continuing jurisdiclion by the
Superior Court over the ierms and conditions of the Consent Decree upon
resolution of the underlying appeal and issvance of the Court's remittitup rogtoring
the Superior Couwrt's jurtsdiction,

The parties ageee that the terms and conditions of the Consent Decres, excepl as
amended herein, shall sontinue In full force and effect notwithstanding Patagraph
8 of the Consent Deeree, which provides in part as follows: “In the event that the
Court of Appeal does not approve the Consent Decree and dismiss the appeal as
to all the parties, this agreement shall have no further force and effect.”

Until such time as the Superior Cowrl asswmes continuing jurisdiction pursuant to
CCP §664.6, as antivlpated by the parties, Paragraph 6() of the Consent Dearee
shall be of no foree or effect. Instead, Pavagraph 6(<) shall be amended to read as
follows: “I a party disaprees with the recommendation of the Speclal Master and
mutual resolution of the issue canmot otherwise be reached, the parties shall be
fiee to pursue whatever legal remedies are available to resolve the issue.”

Until such time as the Superior Court assumes continuing jurisdiction pursuan to
CCP §664.6, as anticipated by the parties, Paragraph § of the Consent Decree
shall be amended o read as follows: “In order to assist the parties in resolving
disputes under this Consent Deoctee, the partles have selected a Speclal Master,
who shall be neutral and answer to no party, The Special Master's powers and
duties shall include, but not be limited to: the mediation of disputes; the
evaluation of the technical, scientific andfor reasonable cost Issues raised I a
particular dispute between the Partles to this Consent Decree; and rendering an
impartiai recommendation to the Pattles. The Pariies shall each pay half of the
Special Mastet expenses; however, Disteiot shall be entitled to recover its
expenses for the Special Master through the cost reimbursement process, set foith
in paragraph 4 above. Should the Special Master resign or bevome unavailable,
or should the Farties mutually agree fo remove and replace the Special Master, the
Parties shall select a substitute Speoial Master,”

Page 2 of 4



7. Until such time as the Superior Court assunies continuing Inrisdiction pursuant to
CCP §664.6, as anticipated by the parties, Paragraph 16 of the Consont Decree
shall be amended to read as follows: “This Consent Decree shall remain in full
force and effsot untit such time as the parties jointly agree that the vequirements of
this Consent Decree are no longer needed.”

8. Until such time as the Superior Court assumes continuing jurisdiction pursuant to
CCP §664.6, as antlcipated by the patties, Paragraph 4.1, of the Consent Dectos
shall be amended to remove the last phrase of that pavagraph: “and ultimately
subject to the contlnued jurisdiction of the Superior Court to determine the
reasonableness of such actual coste.™

9. Until such time as the Superior Court assumes continuing jurisdiction pursuans to
CCP §664.6, as anticipated by the partics, Paragraph 15 of the Consent Deorce
shafl be amended to remove the last phrase of the second sentence of that
patagraph:  “or the determination of the Superior Court under Paragraph 6,
above,”

10. Paragraph 7 of the Consent Docree shall become effective only upen the
restoration of the Superior Court’s jurisdiction, as set forth in paragraph 3,

11, Paragrapl 9 of the Consent Deeree is deleted,

12. Except as amended herein, the remaining terms and canditions of the Consent
Deoree shall continue in full force and effect in order o effectuate the pattics'
agreements and the dispute resolution process set forth in the Consent Dectee.

On behalf of the parties designated below, the undersigned agree fo the foregoing first
amendment to the Consent Decree on the dates below staied,

For;

San Luis Oblspo County Alr Pollution Gongrol District ,
{ j??ﬂ,i f,j

Dataﬁég g 1 ({ﬂZﬂ," of K\Z{t’ A{

Roberta Fonz:, Chale

oue 22111 ﬁaﬂ%&@w

Larry R, Adlen, Afr Pollution Control Officer
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Raymond A, Biering, E}Ewi:iwﬁf’(ﬁounsel
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For:

California Depattiment of Parks and Receeation

Date:
Lisa Mangat, Acting Director

Date;
Col. Christopher Conlin, USMC (Ret.), Deputy
Pirector, Off-Highway Motor Vehlelo Recreation
Division

Date:

Mitchell E. Rishe, Deputy Attorney Genera!

WLaagdoeOz,Int.coldoj.nel\ProLawDoenL.AZ_Dons\LA20E 3309573 Mitchel] €. RisheADmg and Drop\s 16034 3, dosk
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Date:

U —

Raymond A. Blering, District Counsel

For

Californla Department of Parks and Recreation

Date:

o o

ez,

Lisa Mangai_igﬁng Dxreqt ‘‘‘‘‘‘‘‘ -

*'";M o
o e

Date: 4 S ﬁx‘ &',l@,,a?( L A gf.,r’“‘(;u._
CWA n! Q wisttpher Conlin, USMC (Rat, },Daputy
Director, Off-Highway Motor Vehicle Recrantion
Division

Date: 4/ 26/ 14 S e —— —

Mitchell E. Rishe, Depmy Asmmn,y Genern

Wonagduel2.intoatdof noliProbawDedsiLA2 DeesilAZ01 3309570\ itchoil . RishedDrag and Drop$ 1608434 doex
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Date:

Raymond A, Blaring, Distriet Counsel

For:

'

Callfornia Department of Parks and Recreation

o At

Date;
Col, Christopher Conlin, USMC (Ret.), Deputy
Director, Off-Fighway Motor Vehicle Recreation
Division

Date;

Mitchell B, Rishe, Deputy Attorney General

WLnngdouO.inl.gatdajnetiProlowloes\LAZ_DocsL.AZOI33095 73Milchell B, Risht\Dinyg niih Draphs L 603434.doox

Page 4 of 4






IN THE COURT OF APPRAL
OF THE 8TATH OF CALIFORNIA
SECOND APPELLATE DISTRICT

DIVISION §IX

CASYE NO., B248814
FRIENDS OF OCEANO DUNES, INC, Clvil Case No, CV 120013
Plaintlff and Appellant,

¥

SAN LUIS OBISPO COUNTY AIR
POLLUTION CONTROL DISTRICT, et al,;

. Defendant and Respondent,

CALIFORNIA DEPARTMENT OF PARKS
AND RECREATION,

Rea| Party-In-Intorest and Appellant,

On Appeal From
A Judgment Qf The Superior Coutt For $an Luis Obispo County
Honorable Charles 8, Crandall

CONSENT DECREE, DISMISSAL OF APPEALS, AND REMAND TO
THE TRIAL COURT TO ENFORCE THE CONSENT DECRER
THROUGH CONTINUING YURISDICTION PURSUANT TO CCP §664,6

RAYMOND A. BIERING, SBN 89154 KAMALA HARRIS
JEFFREY A. MINNERY, SBN 232259  Aftornay General of California
ADAMSKI MOROSKI MADDEN, et al. MITCHRELL BE. RISHE, SBN 193503

Post Office Box 3835 Deputy Atforney General

San Luis Obispo, CA 93403-3833 300 South Spring Street, Suite 1702
Telephone; (805) 543-0990 Los Angeles, CA 90013
Facsimile: (805) 543-0980 Telephono; (213) 8976204

Altorneys for Defendants/Respondents,  Pacsimile: (213) 897-2801

THE SAN LUIS OBISPO COUNTY AIR Attorneys for Appellant and Real Party-

POLLUTION CONTROL DISTRICT in-Interest, CALIFORNIA

(AND THE BOARD OF DIRECTORS) DBPARTMENT OF PARKS AND
RECREATION

EXHIBIT 4



CONSENT DECRER, DISMISSAL OF AP PEALS, AND
REMAND TO THE TRIAL COU RT TO ENFORCE THE CONSENT
DECREE THROUGH CONTINUING JURISDICTION PURSUANT

TO CCP §664,6

WHERBAS, the California Departraent of Parks and Reereation "Siate
Parks™), Division of Off-Highway Motor Vehicle Recreation (“OHMVYR™,
operates the Oceano Dunes State Vehicular Recreation Area ("ODSVRA" or
“Facility"), for the purpose of off-highway vehicle (“OHV™) recreation; and

WHERFEAS, on November 1 6, 2011, the San Luts Oblspo Alr Pollution
Controf Disgtrict (“District™) adopted Rule 1001 , which requires State Parks (o
design and implement a plan o monitor and reduce airborne particulate malter
(“PM10") caused by 1Y activity at the Facility and also requires State Parks
o apply to the Distrlet for a permit to operate ODSVRA; and

WHEREAS, the District is entitled (o recover [he costs of its regulatory
compliance programs from permitted and unpertmitted sources of air poliution;
and

WHEREAS, Friends of Oceano Dunes, Ine. ("Friends) challenged Rule
1001 ina writ of mandate proceeding before the Superior Court fog the County
of San Luis Obispo; and

WHEREAS, State Parks, named as a real party~in-interest in the lawsuit,
was joined in the writ proceeding and filed briefs in support of the writ
petition; and

WHEREAS, the Superior Court entered g Ruling and Order Denying
Petitions for Preemptory Writ of Mandate in a written decision filed April 19,

1
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TC CALIFORNIA EVIDENCE COBE SECTYON 1132,




2013, a rue and cotrect copy of which is atinched hereto and ncorporated by
reference as “Fxhibit A% and

WHEREAS, on May 14, 201 3, Friends filed a Notice of Appeal 1o the
Califomia Comt of Appeal, Second Disisict, appealing the wial count's
Tudgment denying the Petition for Writ of Mandate; and

WHEREAS, on Fune 4, 2013, State Parks also filed & Notice of Appeal
of the Trial Conrt's Judgment denying the Petitién for Wit of Mandate; and

WHERBAS, the Court of Appeal entered an Order on Ootober 3,2013,
granting the Jeint Motion filed by Appellant State Parks and Respondeant
Districtto stay further proceedings in the appeal for a period of 180 days from
the date of the Qrder; and

WHEREAS, the purpose of the slay was o enable State Parks and
District to mest with the California Air Resources Board (“CARR™), aoting as
a facilitator, to mediate and attempt to resolve the matters at issue in the
appeal, in particular Rule 1001’s "Pormit to Operate" requirement; and

WHEREAS, the District and State Parks ave deslrons of implementing
meaningful miligation measures o addmss; State and Pederal PM10 standards:
and

WHEREAS, the Parties do not ntend by this Consent Decree to decrease
the legislative requirements and environmental protections set forth in Ruje
1001, but rather, the Parties intend to jmplement the requirements of Rule
1001 through this Consent [Recree! and

WHEREAS, the Paries have agreed to a settloment of this action
without any admission of fact or faw, which they consider to be a just, fair,

adequate and equitable resolution of the ¢{aims rajsed in this action: and
2
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WHERFEAS, it is in the fnicrest of (he publie, the Parties, and judicial
cconomy to resolve the Issues in (his action without protracied Jitlgation,
including further appeltate proosedings; and .

WIHEREAS, the Court finds that this Consent Decres represents a jugt,

fair, adoquate and equitable resolution of the claims raised in this astion,

NOW, THEREFORE, it is hereby ORDERED, ADIUDGED AND -
DECREED a¢ follows:

1. Rule 1001, as adopted by the District o November 16, 2001, s
hereby incorporated by reforence into this Consent Flecree as though fully set
forth herein. Inimplementing Rule 1001, the District wili continue to exercise
its jurlsdiction and authority with regard to the requirements of Rule 1001,
except ag subject 1o this Consent Decree,

2. Inrecognition of the fact that a consent decree ln and of ltself does
not {rigger the California Environmental Quality Act (“CBQA™) and, in any
case, the original adoption of Rule 10601 was condueted in accordance with the
requirements of CEQA, and that the effect of this Consent Decree and the
Parties' agreement does not result in any relaxation or reductlon of
environmental requirements under Rule 1001, the approval of this Congent
Decree does not trigger subsequent CEQA review.

3. Notwithstanding Paragraphs 1 and 2 above, as 1o State Parks and
ODSVRA, this Consent Decree shall be the method of implementation of Rule
1001, As such, the Partles acknowledge and agree:

3

CONSENT DECREE, DYSMISSAL OF APPEALS, AND REMAND TO THE TREAL COURT TO

ENFORCE THE CONSENT DECRIEE THROUGH CONTINUING JURISDICTION PURSUANT

PO CCP §664.8. CONFIDENTIAL SETTLEMENT COMMUNICATION PROTHCTED PURSUANT
TO CALIFORNIA EVIDENCE CODE SECTION |1 32,

4



. That the Distriet and State Parks will worle cooperatively and
in good fajth (o achieve the reductions i PM emissions
required under Rule (001,

—

That glven the inlerest jn noting immediately, the Districl and
State Parks, in consultation with CARE, have agreed (o take
action to recluce PM10 emisslons as soon as possible. This will
involve an iterative process of mitigation actions, evaluation,
and revision (o achieve the immediate goal of meeting the
Federal PM10 standard at the monitor located on the Nipomo
Mesa known as “CDF” and to provide angoing progress towar
achieving the State PM10 standards and meet the standards set
forth in Rule 1001
it. That the District and State Parks will hold regular meetings at
least quarterly to shave and discuss information regarding
mitigation actions and progress achieved in reducing PM air
quality impacts on the Nipomo Mesa, uniless the Partics agres
in writing to reduce the ocourrence of the meetings, These
meetings will serve as the forum to discuss the appropriate next
steps for ongoing implemeitation of Rule 1001; and

iv, CARB will partictoate in an anmual meeting with the District
and State Parks to review the status of compliance with the
Federal and State PM10 standards and associated planning
requirements, _

4. Without prejudice to District's guthority to repulate coastal dune

vehicle activity areas subjeot to Rule 1001, and without State Paz:ics
4 -
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acknowledging that the District has legal authority w require QISVYRA o
obtain a permit, State Parks will not be required pursuant Lo this Consent
Decree to obtain a “Permit to QOperate.” State Parks will reimburse the District
for its actual costs of implementing Rube 1001 including, butnot limited te the
f‘otlowii‘ag:
I Allcosts for operation and maimenance of the District’s CDF
monjtoring site unless and untl) an alfernate site is approved by (he
U.8, Environmental Prolection Agency; and
it.  Thereasonable costs agsociated with implementation of Rute
1001 and this Consent Decree as documented through the Distict’s
cost accounting system and at the Board adopted labor rate,
Disagreements on reasonable costs shall be settled by the Special
Master process deseribed in Pm'agmph 6, below, and uliimately
subject to the coptinued jurisdiction of the Superior Court to
determine the reasonableness of such actual costs.

3. Inorder to assist the Superior Coust in the exercise of the Courl’s
continued jurisdiction, a Speclal Master shall be appointed by the Superior
Court to assist it in its exercise of jurisdiction and understanding of the case
before it. The Special Master shall be neutral and answer solely to the
Superior Court, The Special Master's powers and duties shall include, but not
be limited 10! the mediation of disputes; the evaluation of the technical,
seientific and/or reasonable cost {ssues raised in a particular dispute between
the Parties to this Consent Decree; and rendering an impertial recommendation
to the Parties and the Court,” If the parties do not agree with the Special

Magter, the Parties shall follow the procedures in Paragraph 6, below, The
s .
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Superior Cowrt will not be obligated lo Follow the Speelal Master's
recommendations, bul may give such recommendations great weight in its
uitimate determinations, The Superior Cowt shall appoint the Speeial Master,
atits discretion, based upon a mutually agreed upon Jjoint recommendation of
the parties to this agremment. In the event the parties are ungble 1o fagree 10 4
Jjointrecommendation for the § pecial Master, the Distriet and State Parks shall
each nominate two candidates to serve as the Special Master, and the Court
shall thereafter appoint the Special Master after consideration of such
nominations. The Parties shall propose the candidates for Speelal Master lo
the Superior Court within thirty days from the entry of this Consent Decres,
Parties shall each pay half of the Specia) Master expenses; however, Distriot
shall be entitled 1o recover its expenses for the Special Master through the cost
reixhbursement process, set forth in paragraph 4 above, except to the extent
that the Superior Court determines that the District 1s not a “prevatling party”
In any dispute, as set forth in Paragraph 7, below,

6. In the event of a dispute between the Parties involving the
implementation of this Consent Diecree, Rule 1001, or any other issue related
to ODSVRA under the APCD’s authority, the dispute will be resolved as
Tollows;

a) In the event the Distict Air Pollution Control Officer
determines that State Parks is in violation of Rule 1007 in any
respect, the Air Pollution Control Officer shall notify State
Parks and convene a meeling between the parties within thirty
days of such notification to confer and attempt to informally

resolvg the alleged violation of Rule 1001, Ifthe parties cantiot
6 :
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b}

¢)

d)

e)

informally resofve the alfeged violation after meeling in
accordance with this Paragraph 6(a), the Air Poltution Control
Offieer may issue a "Notice of Violation” in accordance with
Rule 1001 and the California Health & Sg lety Code.

I the event of any other dispute over this Consent Decrso ar
any other jssue relating to ODSVRA under the APCY's
wuthortty, the District and State Parks will thereaftor meat
within thitty days to confer and atlempt to informally resolve
the dispute,

In the event that the Parties are not able to resobve their
differences through the meet and confer process deseribed in
subparagraphs (a) and/or (b) above, elther or bolh Parties may
elect 10 submit the matter to the Special Master through written
notice within fifteen days from the voluntary meet and confer
meeting,

The Speotal Master shall convene a meeting with the District
and State Parles within i'hirtii days thereafier, uniess a different
date is agreed to by the Parlies and the Special Master, to
evaluate the dispute. The District and State Parks will be
entitled to present thejy tespective positlons to the Special
Master, which shall in tatn make its recommendation to the
Parties.

If a Party disagrees with the recommendatton of ths Special
Master, that Party may, within thivty days afier the Specia)

Master makes its recotrmmendation to the Parties, petition the
7

CONSENT DECREE, [NSMISSAL O APPEALS, AND REMAND TO THE TRIAL COURT 10
ENFORCE THE CONSENT DECREE THROLUGH CONTINUING JURISDICTION PURSUANT

TO CCP §664.6,

CONFIDENTIAL SETTLEMENT COMMUNICATION PRO TECTED PURSUANT
TO CALIFORNIA BYIDANCE CODE SECTION 1147,



Superior Court under its continuing judsdiction (o resolve the
Parties' dispute, In such event, the Special Master shall submit
s repost and reeommendation, prepared In response ‘(o
Paragraph 6(d) above, (0 the Superior Court for s
consideration. In the event of a review of the dispute by the
Superior  Court  under ts continuing  jurlsdiction, the
determination of the Superior Court shall be final.

7. Inthe event a dispute is resolved nt (e Superior Court level, as set
forth in Paragraph 6, above, the Superior Court shall determine the prevai ling
party, with the other party (i.e,, the non-provai Hug party) paying 1) the Special
Master's costs and expenses, and 2) the prevailing party’s attomeys® foes
incwrred in resolving the dispute. Such fees and costs, if awarded to the
Distriet, shall not be included in the Distriet's cost reimbursement program, In
the event a dispute over the alleged violation of this Consent Decree, Rule
1001 or any other issue relating to ODSVRA under the APCD's avuthority
vesults in the Superior Court's imposition of civil penalties against Staie Parks,
such penalties shall be based on and limited 1o the penalties designatled
pursuant to Health and Safety Code sections 42400 er seq.

8. The Distriot and State Parks have Jointly filed a motion herewith to
approve this Consent Decree and diamiss all of the pending appeats- in this
case as to all Parties on the grounds of mootness and lack of standing, in order
to implement the terms and condifions of this Consent Decree, In the event
that the Court of Appeal does hot approve the Consent Decree and dismiss the

appeals as to all the Parties, this agreement shall have no further force and
effect.
)
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9. Upon dismissal of the appeals hereln, the Court hereby orders (hat
this matier shall be remanded Lo the § uperior Court for the County of San [ujs
Oblspo to implement the terms and conditions of this Consent Deeree undor iis
continuing jurisdiction pursuant to Code of Civil Procedures seotlon 664.6, Tn
the interest of judieial economy, the Superior Court shall have the authority to
assign, from time to time, any standing Superior Court judge within its
discretion to maintain the continuing jurlsdiction over this matter,

10:  The Parties to this Consent Decree ("Decree") are the District and
State Parks. Nothing in this Decree shall be cornstrued to make any other
person or entity not executing this Decroe a third-party beneficiary to this
Agreement,

L}, This Decree applles to, is binding upon, and fourss to the benefit of
the Parties and thelr suscessors, assigns and designees.

12, This Decree shall not constitute an admission or evidence of ahy
fact, wrongdoing, tmisconduet, or Hability on the part of the Parties, their
officers, or any person affiliated with them,

13, Any deadline stated herein that falls on 2 saturday, a Sunday, ok a
legal holiday shall be extended to the next day which is not one of the
aforementioned days,

14, This Decree constitutes a full and final resolution of all matiers
related to the Existing Litigation,

15, The Parties acknowledge that Rute 1001 and the enforcement
agreement contained in the District's May 24, 2013 letter, 2 copy of which is
attached hereto and incorpotated by reference as “Exhibit B,” presently sets
forth cettain timeframes and deadlines for the performance of specific
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requirements of Rule 1001, The Partles Auther acknowiedge some of those
deadlines may, from time to time, need to be adjusted through the enforeement
diseretion of the Digtrict Air Pollution Control Qfficer or the determination of
the Superior Cowrt under Pavagraph 6, above, Therefore, the Parties may
modify any deadline or other term of this Decree by written stipulation or, if
the Parties cannot agree on a modified deadline or olher tepm, in aceordance
with the dispule cesolution procedure set forth In Paragraph 6, above,

16, The Superior Court's continned jurisdiction over this matier shall
continue until such time as the partics [ointly agree and/or the Superior Court
determines that the requirenients of this Clonsent Decree are no Jonger nesded,

17, Any notices required ot provided for by this Decree shall be in
writing, and shall be deemed effective (1} upon receipt if sent by L8, Post or
(ii) upon the date sent if sent by overnight delivery, facsimile, or email, i

addition, to be effestive, any such notice must bs sent to the following:

For the Disirict:

Larry R, Allen, Air Pollution Control Qfficer

San Luls Obispo County Alr Polfution Control Distriot
3433 Roberto Court

San Luis Obispa, CA 81401

With a copy o

Raymond A, Biering, District Counsel

Adeamski, Moroskl, Madden, Cumberland and Green, LLP
P.O, Box 3835

San Luis Obispo, CA 93403.3835
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Por State Parks:

Chris Conlin, Deputy Director

California State Parls

Division of Off Highway Motor Vehicle Recreation
1725 23" Street, Suite 200

Sacramento, California 94296

Email: Christopher . Conlin@parks.ca.pov

With a copy to;

Mitehell E. Rishe, Deputy Attorney Geners|
Office of the Attorney Genernl

300 South 8pring Street, Suite 1702

Los Angeles, California 90013

Email; Mitchell. Rishe@doj.ca.goy

or sueh person as any Party may subsequently identity In writing to the
other Parfies, |

18, The various terms, paragraphs, and sections contatned herein shal)
be deemed separable and severable, Ifany pfovision of this Decree Is deemed
invalid or unenforoeable, the balanee of the Decree shall remain in full force
and effect.

19, Itis hereby expressly undersiood and agreed that this Decree was
Joiutly deafted by the Parties, Accordingly, the Parties hereby agree that any
and all rules of construction to the effect that ambiguity is construed against
the drafting Party shall be inapplicable in any dispute concerning the terms,
meaning, or interpretation of this Deoree. -

20. Bach undersigned representative of the Parties to this Decree
cettifies that he or she is fully authorized by the Party to enter lnto and execute

1t
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the terms and condltions of this Decree, and to tegalty hind such Party to this
Decree. |

21, This Decree may be executed in any number of counterparl
originals, each of which shall be deemed to constliute an ariginal decree, and
all of which shal! conatitute one decree, The exccution of one counterpart by
any Party shall have the same force and effect ag if that Party had ¢i gned all
other counterﬁarts.

On behalf of the Partles or Parties destgnated below, the undersigned
agree to the foregoing Consent Decree and consent 1o its entry as an ordet of
the Court forthwith,

For:

San Luis Obispo County Air Pollution Contro! District

Date__> ~20 <[ % -

Roterts Fonzi, C.i{ait'

Date:;_&* 2% [(7& %A/V/w)‘?

Latry R, Adlen, Afr Pollution Control Officer

«Dafﬂ"l]lm;.ﬁ}‘_b{ q@?&w\%

Raymon¥ A. Bicring, DMCounsel :
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For:

California Department of Parks and Recreation

Date: J/X ﬁ/yf{z"(}/

Date;_u3 } 2.0/ 20y

Date;_ }‘2,0{ Zoy

ey 7 Moy —

Maj. GerzAnthody L, Jackson, USMC (Rel),
Director YT

F Ty
e >
we e o o

Col, Christopher Conlin, USMC (Ret),
Deputy Divector, Of-Highway Motor
Vehicle Recreation Division

Do e

Mitchell E, Rishe, Deputy Attorney General
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ORDER

UPON CONSIDERATION OF 74112 FOREGOING, the Court horeby
finds that this Consent Decree is fair and reasanable, both procedurally and
substasitively, consistent with applicable law, in good faith, and in the public
interest. THE FOREGOING Consent Decree g hereby APPROVED AND
ENTERED AS FINAL JUDGMENT,

SIGNED and ENTERED this___ dayof

T

For:

Presiding Justice of the California Court of Appeal, Seeond Distriey
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SUPERIOR COURT OF THE §TATR OF CALIFORNIA,
COUNTY OF SAN LUIS OBISPO

FRIENDS OF OCEANO DUNRES, INC,, &
California not-for-profit corporation,

Platutdff and Pelitioner,
v,

SAN LUIS OBISPO COUNTY AIR
POLLUTION CONTROL DISTRICT, a
local air pollution control district; et al.;

Respondent and Defondants,

CALIFORNIA DEPARTMENT OF
PARES AND RECREATION, a
Department of the State of Califosnts, and
DOES 1 — 50, inchusive,

Rgal Party in Interest,

CASE NO, CV 120013

RULING AND CRDER DENYING
PEYITIONS FOR PEREMPTOIRY WRIT

OF MANDATE

Date Janvary 24, 2013
Time:  9:00 am.
Dept: 9

L INTROBUCTION
Airborne particulate matter levels on the Nipomo Mese ate consistently higher than
anywhere on the California coast, and they exceed state health standards approximately 65
days por year. As aresuli of concentrations exceeding both federal and state standards,
residents of the Nipomo Mesa are exposed to a serlovs and continulng health risk,

¥
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Over 2,000 epidemiclogical studies huve doousnented sorious health consequences of
exposure to high concentrations of airbome particulate matter, inctuding:

¢ inereased hospitelizations and amergency ruom visi(s for rasplratary distress
in ohikdren;

¢ increased absenteelsm from worle and sahnol;

» decreased lung function among ohildren;

¢ erncorbation of symptoms among those already suffeting from. asthma,

¢ bronchitis and other respiratory discases;

9 inoreased cardiovascular siress for thoso with oxisting heart dissose; and

o premature doath. (AR163)" |

Beoause of these visks, in 2004 the Sant Luls Obispo County Adr Pollution Control
District (the “District™) besun comprehensive dats-gathering efftrts and soientiflo stadies to
determine the source of these airborne particulates, spending eight years and over $1 million
in staff time and public funds in the process.

On November 16, 2011, the Distriot adopted Rule 1001 in order to address; the
dispersion of partioulate matier onto the Nipomo Mesa, which the Distriot concluded is
exacerbated by off-highway vehicle (OHV) use at the Oceano Dunes State Vehicular
Recreatian Ares (“OffRoad Riding Facility” or “Facility™), which is operated by real-party-
in-interest, the California Department of Patles and Recreation (“State Parks™), Rule 061
requires State Parks to design and fmplement a plan to reduce airbotne pacticulate matier
from the Off-Road Riding Facility that Is cavsed by OHV activity. (ARS81-885,) The pian
creates a timeline for State Parks to reach certain milestones of monitoring and particulate
maiter reduction, and also requires State Packs to apply for an APCD rule-based pexmit fo
operate the Off-Road Riding Faoility onoe it E{as regehed certaln milestones, (M)

Triends of Oveano Dunes, Ine. (“Friends”) challenges the District’s adoption of Rule
1001, Friends clatms that the District exceaded iis anthority in requiring State Parks to
obtain a permit for the operation of the OffRoad Riding Facility, that a permit is an mproper

1 Al references to the Admintstative Record are clted as “ARM, followed by the page number,
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method of regulating an “indirect” sourcs of ajr pollution, that the Distriet failed to make the
required findings of necessity and authority, and that the Distriol’s actions wore atbiteary and
eaptictous based upon its refiance on faulty theories espoused in the sclontifio studies tending
to the rule.? '

State Parks joing in the Friends' assertion that the Phase 2 stutly is flawad, based

prinoipaily upon the critioisms leveled by its sistar agency, the State Geological Survey. State
Parks also claims that Rule 1001 unlawfully imposes obligations on State Parks, that it
improperly delegates authority to the Air Pollution Contral Officor, and that it fails ©© conply
with the applicable Health & Safety Code provistons.

The District responds that the Qff-Road Riding Pacility is a “divact" source of air
potlution because it emits sand and dust as a result of OHV activity and becauss it is a man-
made recreational facility that falls within the ponorat statutory definition, The Distrlet alse
claims that its selentific studies are vaiid and entitled to substantial deference.

The eritical funetion of an air poilution contro] distriot Is to ensure that state and
federal amblent alr quality standards ave achieved. To accomplish these puxpesms; a distriot
can require permits for “direct” sources of air pollution that fall within the appropriate
statutory definitions, .

The Off-Road Riding Facility {s a “direct souree” of poltution because fho airbome
partictlate matter at the dunes comes fom, and is genetated by, the dunes themselves,
Although the OHV use makes the dunes at the Off-Road Riding Facility more susceptible to
pollution, il is not the vehicle actlvity ltself that generates the pollution, In other words, the
Off-Road Riding Facllity is not an indirect source of pollution that mersly attracts polluting
off-ddphemy velicles to the area,

* Priends has a benefiolal interest in the overall opsration of the Of-Read Ridlug Paclilty becauss the
continued operation and avatlability of the Facility direotly cotoerns Friends which fs sufficlentte provide
standing for purposes of this wrlt review. (See, a.2,, Save the Plastic Bag v. City of Manhattan Batel
(2011} 32 Cal 4™ 158, 166 (corpavats plaintlff can have both “public Interest standing” and “bons(folal
Interest” standing when the mle or statute would have severe and Imtnediate effeot on the members’
activities).)

PG wos aiE st e S e B e Mt b
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Relatedly, the Off-Road Riding Facility is subject to the general permit requirement
of Callforniz’s Health & Safety Codoe, The dofinition of “eontrivance” is auite broad and
encompasses 4 large rocreational area consisting of multiple man-made Mnprovements, such
as gates, fencing, walldng paths, access roads, signage, paking lots, and rest rooms. The
elevated emissions of dust and sand would not aceus but for the operation of man-made
activities, Le., the OHVs operating in and around the dunes.

‘When a public agency coileets evidence and acdopts rules ralated to the public inferest
within the agensy’s area of exportise, courts typiontly employ a natrow scope of review,
Given the deference to be afforded, the Court concludes that Rule 1001 was lawlully adopted
and is amply supporied by the accompanying scientific studios, .

The District adequately reviewed and evaluated the seientific studies supporting the
conolusion that OHV activity at the OffRoad. Riding Facility is & “major contributing factor”
to the PM10 poltution on the Mesa, Although the comments of the California Geologioal
Survey were quite critical of the Phase 2 findings, the District was entitled to rely on the
conclusions of the Phase 2 study, as well as noteworthy experts and its own staff, Both
studies were deslgned and conduoted by muliiple experts in the field of air pollutiém and
girborne partioulate matter, The Phaso 2 study was peer-reviewed by multiple agencies and
solentists who agreed with its findings.

Ag an agenoy mandated to adopt rules to reduce aitborne particufate matter, the
Distriet properly determined that & need existed for a rule requiring State Packs to tonitor
and reduce emissions from the Off-Road Riding Recility.

Given that the District is afforded deference in interpreting the meaning of key
statutory terms, its denlsion to retuive a permit through the adoption of Rule 1001 iz valid,
The Admindstrative Reoord containg substantial evidence supporting the District’s solentific
conolusions that a problem: exists which will be slleviated by Rule 1001,

I STATEMENT OF FACTS AND PROCEDURAL HISTORY

Alr pollution In Califomia is regulated by federal, state, regional, and local

goverumental entitles, Although the federal Clean Alr Act requires the Bnvironmental
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Protection Agency (BPA) to set national ambient air quality standards (42 USC §7409()), it
is states who have primary responsibili ty for mesting these standasds, Accordingly, the Clean
Air Aot requires states to formulate and enforee implerentaiion plans designed to meet
national standards within their borders, (Jd. al §§7407(a) and 7410.)

In our state, the California Alr Resonrocs Board (“ARB") is charged with developlng
the state air pollution implementation plan and overseeing is enforcoment. (Health & Safety
Code §§39602, 41502-41505.) The ARB ostablishes arbient air quallly standasds to protent
public health for each ait basin in the state, (4, at §39606(n).) However, the regulalion of
non-vehioular emissions s assigned to local fnd regional ale pollution control districts, (1 a2
$39002.)

The Legistature hag oreated thirty-five (35) local and regional districts, ane of wirieh
ip the San Lais Obispo Adr Pollution Contre] District, {See 2 Manaster & Sehni, Cal,
Environmental Law and Land Use Practice (1989) §40.51, pp. 40-86, 40-87 (rev, 20123}

All distriots ave reguired to “adopt and enforce rules and regulations 1o achieve and
malntain the state and fedetal amblent air quality standards in all arens affected by emission
sourees under their jurlsdiction, and shall enforoe all applicable provisions of state and
fedeval law.” (Health & Safety Code §40001(a); ses, also, dmerlean Caattngs Asse, Mo, v,
Sowth Coast Alr Quadity Dist. (2012) 34 Caldth 446, 452-34.)

When & disticl recognizes & soures of emissions that is exceeding atr quality
standards, It i supposed to take aetion to reduce and maintain ambient aly quality standards
even if it twst establish additional air quaity gtandards for non-vehicular sourees that ate
stricter than those set by statute or by the ARB. (Health & Safety Code §§39002, 41508; see,
also, Air Resources Boaxd Glossary of Terms {defining Alr Quailty Management District).)

To better waderstand the extent and sovree of theae wnusually high conoentrations of
particutate pollution on the Mesa, in 2004, the District commenced a cotnprehensive air
monitoring study. (ARI1S58; ARZ1S5,) The Phase | South County Partioulate Matter (PM)
Study (“Phase 1) utilizod filter-based partioulate samplers measuring both PM10 {particles
10 miovons in diameter or Jess) and PM2.3 (particles 2.5 microns in diameter or less)

anh s A Lot VS A3t SR by ir b8 etk SO )
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concentrations at six monttoring sites lacated throughont the Mesa, Samples were collested
and analyzed for mass and elomenta) composition. (AR{58.)

Data from the Phase 1 study showed air quality o e Nipomo Mesa oxcesded the
state 24=hour PM10 health standards on over one~quatter of e sampie days, (ARI59.) The
data from. the Phase 1 study domonstrated the pollution was caused by gusts of wind
entraining fine sand from the dunes at the Off-Road Riding Faeility and transporting it Inland
to the Nipome Mesa. (1d.; ses alss AR59.60.) {Wind-blown perticles are “the single largost
cause of high partleufate concentrations measured on the Masa,™)

Because the Phase 1 study was not designed to determing whether OHV activity at
the Off-Road Riding Racility played a role In the pollution, the Disteict Board directed staff
1o design and conduct a follow-up study (the “Phase 2% study) with the primasy goal of
determining whether OHY activity at the Off-Road Riding Faoility played a tole in the high
partloulate levels measured on the Mesa. (AR159.) This direotion was in accordance with the
pritary recommendation of the Phase 1 study to “further investigate the effects of off-road
vehiole use” as & contributor to high PM coneentrations on the Mess, {ARa0,)

To help design and vonduct the Phase 2 study, the Distriot and State Parks jointly
agreed to retain the services of the Delta Group (“Delta Group™), an affiliation of .
infernationally respected sciontists, mostly from the University of Callfornia at Davis, who
are dedlcated fo the detection and evaluation of aerosol (.2, partioulate) transport, The Creat
Basin Unified Ajr Pollution Control District (“Great Bagin APCD"), a recognized leader in
understanding amd roitigating wind-blown partiewlate pollution, also provided their expertise
to the desipn and itaplementation of the study, Sclentists from the Santa Batbara County Alr
Poliution Control Distriot, the Califomnis Air Resources Board and State Perks also provided
sighificant input in. the design phase of the study. (AR159.)

The Phase 2 study design involved tirse Investigation proups; the Delta Group, the
Great Bagin APCD, and the District, (AR159.) Each group was composed of professionals
and selentists reoognized as oxperts In their field and in the sampling technigues they
employed. (AR222.) A broad awmay of technologies and measuremont techniques were
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utilized to better understand the source(s) and aotivities responsible for the particulate
poliution problem on the Nipomo Mese. (AR222,)

The Delta Group’s portion of the study inofuded using oustomized drum samplers o
provide detail on the size and composttion of PM10, which helps identify the source of
particles. (AR222.) The Great Basin APCD's portion of the study Included measurlng sand
movement in the Off-Road Riding Facility and in contro] areas where OHV riding Is not
allowed, (AR225.) The District’s poution of the study inofuded operating PM10 monitors
and wind ditection and speed sensors at locations dowrwing from the Off-Road Riding
Faoility, as well as downwind from “control locations” where no OEY traflic was present,
() '

Because determining the vole of OV activity at the Off-Road Riding Racility was m
Important focus of the study, measurements and analyses ware oonducted, both downwind of
the dunog af the Off-Road Riding Facility, as well as downwind of "sontrol site” dunes north
and south of the Off-Road Riding Facility whore offrond vehioles are not allowed, (AR224;
AR2235,) (Identifying monitoring sites and control gites). In thls way, any differences in
ambilent partionlate levels betwesn dunes Wheve OBV riding ccours, and dunes where it does
not, eonld be measured, State Parks perticipated in the solection of the control sites and
asgociated monitor locations, (AR974; AR247.)

From January 2008 thiough March 2009, the field measurement phase of the study
was condueted. (AR159.} The Phase 2 study gathered well over two million data poius,
taking participants nearly a year to review, validate, and analyze the date and compile the
results, () The dats analysis was perforted by the three regearch groups, and followed by
peer review of the draft stady reportby a group of sclentists with expertise in this fleld,
(ARI§94160,) : '

Bach of the three groups concluded that OHV aothvity in the Off-Road Riding Facility
is a major contributing factar to the high parfisulate matter concentrations on the MNipomo
Mesa, {AR160; ARDIO; ARSI ARS65)) These conchusions were supported by evidence
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that PM10 concentrations at the eontrol aren monitoring sites wore significantly lower than
the sites downwind from the Off-Road Riding Facility. (AR310)

Although the data showed that some of the partionlate matier resulied direotly from
dust plumes raised by vehicles moving across the open sand, this type of dust was not the
mafor factor responsible for the high PM levels downwind from the Off-Road Riding
Facility, (AR160,) Instead, the resaarch gronps concluded that the primaty cause of high PM
levels measured on the dunes was 4 rosolt of the vehioular effect on the dunes ihemselves,
(ARL160; AR311) ‘

The rescarch groups found that the particular mechanism of pollution was offiroad
vehicle activity on the dunes, whith cavses de-vegetation and destabilization of the dune
strueture and destruction of the natural crust on the dune surface, (AR314.) Such
disturbances of the dunos increase the ability of winds to entrain sand particles from the
dunes and caxry them to the Mesa, (J4)

Peer review of the Phase 2 study was provided by scientists from the EPA, ARB, Cal
Poly, UC Davis and the Santa Barbara APCD, (AR187) These agencies determined that the
study was sound and that the findings were supported by the data,’

Following the completion of the Phase 2 study, the Distriot staff presented the Distict
Board a detailed overview of the study design, the data collacted, and the major findings

? The Unlted States BPA detormined fhe Phase 2 Study 10 be “a comprehensive shudy that was conduoted
using vobust and reliabie mensuroment toohniques , . , ke analyses I thls study wora sound aud the
findings are wellsupported by the dela.” (ARI87.) The Californis Polytschnic State Unlvetsity Earth &
Sofl Seiances Department agreod: “This Tetter confirms my review of the second draft of the Nipomo Mese
(Sonth County) Phase 2 partionlate matter study, and sonveys my support of His mathods, results, and
conclusions. The addition of the slement data especially stengthens the oase made by the study, of the
origin of the partioulate matter being the vehicle area of the Oceapo dunes, and suhsequently being
gonveyed to the Nipome Mosa by provafling winds,” (ARIF0,5 Tho Bante Barbara Pollution Contol
Dlstriet algo reviewed the study and eoncluded, *[w] voncur with ell . . , , of the majer findingy, summary .
and conolvsfons of the Phase 2 study and most Tmportantly that the predominant souroe of tie PM
soncetrutlons measured on the Nipomo Mesa is orustal matecluls transported Fom the open sand sheets in -
the dune area of the coast” (ARI9A) In additlon, an independent axpert i the field also reviewed the
smdy and voneluded. “In my opinlon the vonoluslony drawn are supported by the data and the analyses of
the date™ (AR157.) Tho ARB also apreed with the findings of the Phase 2 Study: “alr Resouroes Board
technival staff hias revivwed the report and agres with thie methodology wsed in the analysis and that it
supports the techndeal findings presented in the report.” (AR08,
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drawm from anelysis of the data, {AR158.) Afler much consideration, and two publle
hearings on the matter, the Distriot Board adopted Rule 1001. (AR158; AR1035.)

Rule 1001 requires State Parls to deslgn and imploment a plan to reduce PM10
atising from the Off-Road Riding Facility ay ¢ result of OHYV activity. (ARS81 - 885.) Rule
1001 creates a timeline for State Farks to reach cortain milestores of monitoring and MM
reduction, and i¢ vequires State Parks to apply for an APCD rule-based permit to operate the
Off-Road Riding Facility once it has veached certain milestones, (Jd,)

This lawsuit followed, !

YL . DISCUSSION OF LEGAL ISSURS
A Standard of Review

This i3 a case of traditfonal mandamus under CCP §10835 to review 4 legistative or
quasi-legislative action, (Salesby v. Stade Bar (1985) 39 Cal.3d 547, 560.) Petitioner must
ostablish that the District’s decision was arbiirary, capricious, unreasonable or entirely
lacking in evideutiary support (Yamaha Corp. of dmerica v. State Ba. Qf Equalization (1998)
19 Caldth at ». 11; Cullformia Correctional Peace Officers 4ssn, v, State .Per.sonn;e[ Bd.
(1995} 10 Cal 4th 1133, 1154; Khan v. Los Angeles Clty Emplopees' Retirament System
(20100 187 Cal.App.dth 58, 106,)

Under the mandate of Health & Safety Code §40001, the Distriot has broad authority
to take action to reduce air pollution and maintain ambient air guallty standards, To
accomplish this mandate, the District hag been delegated with the Legislature’s law making
power, (American Coatings Assr, Inc., 54 Cal4th 446, 460.) Any challengs fo ils
“interpretation” of a controlling statute Is entiiled fo great weight and respeot as to the
administrative construction. (f4)

When a public agency acting within its jutisdiotion exercises rulemaking power, those
quasi-leglslative rules have the dignity of statutes, (Cul{fornia School Boards dssn. v. State

4 The County of San Luls Obispo and its Board of Directors wer hatned In, but later removed from, the oase
by way of demurrep,
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Bd. of Haue. (20103 191 Ca[.AppAﬂx 330, 544.) Whon asgessing the validity of such rules,
the Cowrt’s review is narrow, (/d.)

Relutedly, when an agenoy construes “a sonltrotling statufe, It]he approprinte mode
of xaview .., is one in which the judiciary, although taking ultimate responsibility for the
consfruetion of the statute, acoords groat wekght and rospect to the administrative
construction.” (American Coatings Assn., 54 CalAth al 446, 461.) This same deference
applies when the Legislature has delegated to the apency the task of interpreting & statute in
sueh instances when there is open-ended statutory languape or when at issue of
interpretation is hoavily weighted with policy cholees, {4

On the other hand, “[an agency does not have discretion to promulgate regulations
that are inconsistent with the governing statute, altor or amend the statute, or enlarge its
scope,” (Callfornia School Boards Assn,, 191 Cal App 4th at p, 544.) A tulal court ‘st
conduet an independent examination to determine whether the agency ‘reasonably intorpreted
the legislative mandate’ in enaciing the regulation, (State Farm Mutual Awtomobite Ins, Co,
v, Garamends (2004) 32 Caldth at p. 1046.) “[Tlhe standard governing our resolution of the
jssue s one of ‘respectful nondeference.” (California Sehool Boards Assn, 191 CalAppdth
at 530, 544.)

B. The Off-Road Riding Facility Must Obtain a Permit Under Rule 1001 Becanse It
Is a “Direct” Source of Emissions Covered by Health & Safety Code Section 42300

Ay stated, the principal function of air pollution control districts is to ensure
aohlevement of state and fderal atibient atr quality standards, with smphasis on not-
vehloular sourees of ait poliution, (Health & Safety Code §40001(a); see American Coatings
Assn, Ine., 54 CalAth at 446, 452-54.)

One method of regulation: is the lssuance of permits to “direct” non-vehicular
emisston sources falling within the general statutory definition of Health & Safuty Code
section 42300, (Western Ol & Guays Assn, v. Monterey Bay Unifled Air Pollution Control
Dist, {1989) 49 Cal.3d 448, 418; Cadlfornia ex rel, Sacramento Matrapalitan Alr Qualily
Management Dist. v, U.S, (9th Cle. 2000) 215 F.3d 1005, 1007-08.) Another method is the

50
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Issuance of permits to “direct” non-vehioular amission gources that, while not within the
general definition, are apecially regulated by the legislature, Yet e Urird method is the
adoption and implementation of regulations to reduce or mit pate emisglons from “incirent®
sowrces of abr polletion under Health aug Safety Code seotion 40716, (76 Cal.Op Ay Gen.,
11 (1993))

The distinotions betweon the three regulatory methods are important because the
power to issue permits to operate is limited fo certain “direst” pollution sources and doos tot
oxtend fo “indirect” sources. The state and federal loglsiatures’ have conchuded that & permit
system for “indirect” sources would unduly encroack om Jocal landwuse authotity.* And, a
“direct” pollution source 1a subject to the permitting requirement only if it falls within the
statvtory definition of Health & Safety Cods §42300 or spocisd authorizing leglsiation,

Friends and State Parks seek to navigate the regulatory shonls ag follows: The Off-
Road Riding Facility shoulkd be considered an “Indirect” source becanse the off-road activity
breaks up the dunes crust, which “Indivecity® results In an increase in the PM emfssions.
Byen if constdered a “direct” souree, Friends and State Parks uige that the Off-Road Riding
Facility does not £all within the statutory defiuition wnder sectlon 42300 and requires speotal
anthorizing lemislation.

Althongh not dafined under California lav, the term “indirect source” has long bsen
used In the federal Clean Alr Aot

For parposes of this paragraph, the term ‘indiveot souree' means a faoility,
bullding, structurs, installation, real property, road, or highway which atirgots,
or may atiract, mobile sources of pollutien, Such term inchudes patking lots,
parking sarages, and ofher facilities . . . . (42 U.8.C. §7410(a)(5)(C))

b In thds veln, Friends and State Parks assert that fmposing a permlt requiroment on the Facllity would
override the authority and preerpt the mandate of Btate Parks fo provide regulated nreas for GHV use.
Yet, requiking the oparatar of fhe Off-Road Riding Facllity to design and implement 4 plan to reducs FM
pinfesions does not interfers with OHY ativity af the dunes in any weaningful way. Further, ru operating
permait 15 raquired onky If and when oettaln milestones are reached,
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As disoussed in Public Utillties Com, v. Evergy Resources Conservation & Dev, Com, {1984)
150 Cal.App.3d 437, 445, state courts ofien look to federal conrts for guidance in
interpretation of a state statuts that is similar in wording and purpose to an existing fedetal
statote,

In harmony with the federnl siatute, both the Adr Resourees Board and the Attomey
Genexal have defined “indirect sowrce” as a facility, buflding, strustute or installation that
attracts or concentrates mobile sources of emdsstons, In Catifornta Bldg, Indusiry Ass'n v,
San Joaguin Valley Air Pollution Control Dist. (2009) 178 Cal.App.4th 120, 127 and 137,
the Coust of Appeal disenssed the distinetion betwosn a “direst” and “indirect” source of air
pollution:

“An ‘indirect source’ is defined as ‘any facility, building, structure, or

installation, or cotmblnation thereof, which attracts or generates mobile sovrce

activity that resylts in cmissions of NOx and PM10, .. The fact that

housing development does not itself emit pollutants 1s what causes it to be an

indirect source’ of pollution, Otherwlse, it would be a direst souree, The [San

Joaquin Valley Atr Pollution Control] Distzict's definition of “indirect source’

{s not only reasonable but is also the only logical way o lnterpret the term,

In 2 1993 opinion (76 Cal.Op, Att’y Gen. 11 (1993)) the Attorney General similatly
concluded that an indirect source does not, in tiself, emlt pollution; rather, the pollution is
eoritted by vehioles and equipment that ave drewn to a looation (Le,, a sports complex) which
then emits pollation. (See South Termingl Corporation v, Envirovmental Proafection Agency
(1% Cix. 1974) 504 F.2d 646 at 668, n.2d.)

The term “ditsct” source, lkewigo, hus no statutory definition in California law,
However, a close cousin of the tera “direct” source is the term “stationacy” souce, which,
has Jong been used in the foderal Clean Alt Aot to differentiate between mobile and fixed
sourges of pollution. The fedoral Clean Alr Aot defines “stationery souros” as “any
building, structure, facility, or installation which emits or mey emit any air pollutant.” (42
UB.C, §7411(=3(3).)

Iy
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Keeping in mind the state and foderal definitions, the QOff-Road Riding Factlity is not
an “indireot” source of air pollutlon that merely conconirates vehicles (and, hene, air
pollution) in a partioular location, Rather, the Facility is a “fixed” ox “stationary” man-made -
“istallation” that emits air pollutants, '

Increased PM10 levels caused by the breaking up of the dunes’ crust are a "diret”
souree of sand and dust pollution because they are emitted directly from the Off-Road Riding
Facllity, and the levels of these emissions are incrensed by the OV vsge on the dunes.

While OHVs may also directly emtt air pollution, i is not the exhaust frm;n these
vehicles that the District is regulating. Rather, it is the regulation of elevated PM10 oaused
by the aotivity on the dunes, which directly discharges the pollution, Therafote, operation of
the managed recreationsl facility is direotly causing the emission of aivborne particulate
matter {sand end dust) from the dunes.

Torning to the related, alternative argument of Priends and State Parks, the gencral
permit requirement for “diveot” sources of air pollution is contained In Health & Safety Code
§42300 (a), which provides as follows:

Bvety digtziot board may establish, by regulation, a permit system. that

requires . ., that before any peréon bulids, erects, alters, replaces, operates, or

uses any article, machine, equipment, or other contrivance which may cause

the issuance of air contaminants, the person obtain a permit to do so from the
gir pollution control officer of the distrlot.

Friends and State Parks claim that the Facility is anot a “contrivance” within the meaning of
the general permit requirement.

A *oontrivance” is commonly defined as the aot of “inventing, devising or planning,”
“ingeniously endeavoring the accomplishment of anything,” “the bringing to pass by
planning, scheting, or siratagesn,” or “[a]daption of means to en end; destgn, intentlon.” (see
Giles v, Calffornia (2008) 554 U.8, 353, 360-6] (citing 3 Oxford English Dictionary, at 850
and 1 Webster, at 47 (1828)). Contrivance is also defined as “something contrived,” which is
“Itlo bring about by artifice” or “[£)o Invent ox fabricate.” (Sz¢ Webster’s I New College
Dictionary, at 246.)

13
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Similar considerations support the conclusion that the Off-Road Riding Facility 13 a
“oontrivance” within the meaning of Health & Safety Code §42300(a), The Facility Is ane
somponent of a large reoreationnl area congisting of mitiple man-made improvernents,
Inctuding, among other things, pates, fencing, walking paths, access roads, slgnage, pariog
fots, and restrooms. The elevated emissions of PMI10 would not oceur but for the eperation
of the OHVs in and around the dunes. Rule 1001 is regulating the clevated PM10 caused by
the man-made activity on the dunes, which discharges air pollution.

Based upon the Distrlet’s expertise and technical knowledge with respeet fo the
tegulation of air pollution emissions, and given the deferential review afforded o & looal
agenoy’s Interprotation of its enabling legisiatlon, 1t was reasonatile for the Distrist Lo
coneluds that the OffRoad Riding Facility is o “dixect” source of emissions. (American
Coatings dssn., Inc., 54 Caldth at 446, 461; California Bldg, Industry Ass'n., 118
Cal.AppAth at 120, 137.) .

Likewise, In light of the Distrlet’s administrative experionce and practice, a menaged
tecteational facility is reasonably viewsd ag a "conirivance” devised by man ~ f.e. ~ not
something that occurs naturally, which causes the emission of sitbome particulate matter
(send and dust) frow the duees, (California Bldg, Indus, Ass'n, 178 Cal.App.4™ at 137
(citing Ramiresz, 20 Cal4" at 800),)°
C, The Distriet Properly Determined that Ruale 1001 Was Necessary to Alleviate
The Problem of Elevated Paxticulate Matter on the Nipomo Mesa

Bafore adopting any rule or regwlation, the District must determine there is a problem
thet a proposed rule or regulation will alleviate (Health & Safoty Code §40001(c)), and it
must adopt findings of necessity and authority, (Health & Safety Cods §40727.) Friends

§  The Distrlot lins Jssued numerous permits for other direot sources of fagitive dust such as minfng
operations, material stookpiles, agrloulural sources, and othey divect souross of pollution, (AR §44;
Disteiet's Request for Judielal Notice, Yerns 2-4.) If an admin istrative agency has consistently interpreted
statitory lnguags over tire, it tong-standlig analysts s entitled to greater deference. (Vamaha Corp. of
Amerioa, 19 Caldth at p. 131 Ramirez v. Yosemite Waler Co, (189%) 20 CalAth 735, 801 That the A
Logislature has speeifionily suthotized alr pollution permity for agrionitural and livestosk souraes dovs not
niogute the Disirict's existing, more gencral statutory nuthority, which is far from. unambiguous, (Bommell v.
Medion] Board (3003) 31 Cal.dth 1256, 1765, People ex ral, Fangren v. Supsrior Conri {1994) 14 Caldth
at p, 309.)

14
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cleims there Is no evidence supporting the position that Rule 1001 will eliminate or reduee
“man-made” contributions to the natuyatly oceurring PM10 fevels and that the District's
findings of necessity and authority ave deficient, ’

According to Friends, no credible selentific evidence establishes that sand. blowing
from OHV use actually Inoreases PM10 levels, Priends asserts that the Phase 2 study
improperty draws conclusions based upon flawed and speonlative data that OHY rlding aras
emit greater amounts of PM compared to undistorbed sand sheets. Friends claims that the
Off-Road Riding Facility is comprised of large sand shoots which neturally have greater P
emissions, and State Parks emphasizes that the wind speed data is flawed, (AR 1025.)

Both Friends and State Parks ave especlally critical of fhe findings in the Phase 2
study. They contend that there is no credible svidence to substantiate the study's “orust”
theory, citing the expart opinfon of the Callfornia Geologioal Survey, They also olaity that
the Distriet Intentionally disregarded the Geologleal Survey’s expert opiaion, a State agenoy
with the most expertise in the fleld of dune polintion, .

Ag discussed, the Cowrt’s review of g quasi-Jegialative actlon defers to the agency and
its presumed expertise within its aroa of regulation. (Fullerton Joint Union High School Dist,
v. State Bd, of Educarion (1982) 32 Cal.3d 779, 786; Catifornia Hove! & Motal dssn. v,
Indusirial Welfare Com. (1979) 25 Cal.3d 200, 211-212.) “When there are technioal matters
requiring the assistance of experts and the study of sciensttfic data, courts will permit agencles
to wark out thelr problerns with as Iittle judiolal interference as possible,” (Calyornia Bldg.
Industry dss'n, 178 Cal.App.4th at 120, 129-30.)

7 Prlends olatms that Rute 1001 puts the cart before the horse by requiring State Parks to provide the
scientific data “to know whether the rule was logally authorized ™ However, the Distriet persuesively
responded to this spooific ovitleism, (AR 940.948,) Tn Sowtharn Col, Gas Co. v, Sowth Coast Abr Qu.ahty
Mendigement Dist. (20113 200 Cal. App Ath 251, 262, the Court of Appoal upheld an abr quality monitoring
progrant that, atnong other things, required Southera Californla Gas o imploment & gas guslity monitoriag
program for the purposes of raportlng and mendterlng specified emisston levels, Fhe vourt neted that the
Information eotlented "would allow the distrlet to delstmine the extent of increnses in nltrogen oxides
emissions from the combustion of higher Webbe Index natural gas” (04, at 262 Ii the words of the Court
of Appeal, the Distrlet plainly has the suthority to require the operator of a polhution sourge to dlsoloss dat?‘
concerning emissions and o teke “reasonable actiony to determine the amount of emizsions from 2 sourse,
{200 Cal.App 4th nt 271.) .
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A reviewing court should not substitute its policy indgment for the agency's in the
absence of an axbitrary desision. (Wasiern O & Gas Ass'n v, Air Resources Board (1984) 37
Cal.3d 502, 509.) Nor should the court substitute its opinion for that of the expert’s, and any
chofoe made between conflicting expert analyses {s an agency's decision and not the Court’s,
{fd at 515.)

The District was presented with substantial evidence in the form of both the Phase 1
and Phase 2 studies establishing OFV use as a major contributing factor o increased PM10
levels on the Mesa. (AR311.) These reports and findings wers vetted by multiple experts,
and the resulis were peerreviewed. (AR187, 190, 194, 197, 199 and 208.)

The Distriot and its supporting experts detsrmined that OHV activity couges de-
vegetation and destabilization of the dune strueture, and breaks the natural crust on dunes,
which allows the wind (o entrain more particles and blow them onto the Mesa, The studles
conoludle that structurat stability of undisturbed sand makes partioulate mafter less vulnerable
to wind entrainment than sand disturbed by OHV activity, (AR316)) In addition,
consecutive days of high OHV activity at the Off-Road Riding Facility resulied in higher
downwind PM10 concentrations compared to.days whexe the OHV activity was low,
(AR310; AR472; ARZ81 (with Table Analysis). The study alse observed that a thin orust
existed on nndisturbed dunes that was not present on disturbsd sand in the OffRead Riding
Facility. (AR3IL0.)

The District responded to all of the criticlsm leveled by Friende, State Parks and
othexs, (AR 971, 987, 1025, 1035 and 1073.} Xt ls appatent from the record that the District’s
Board and iis staff were aware of the criticisms set forth by the Genlogical Survey, Friends
and State Parks. (AR1767, 1778, 1779 and 1781.) The critlcism and information was
considered, but the Distriot ultimately chose (o rely on the findings in the Phase 2 study and
on the presentations by other exporis,

When dealing with scientific matters, “a reviewing court must remember that the
fagency] Is making predictions, within its atea of expertise, at the frontlers of scisnce...,
[W]hen making this kind of selentific determination, as opposed to sinaple findings of faot, a

16
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reviewing court must be al its most deferentlsl,” (Baltimore Gas and Eleciric Co. v, NROC
(1983) 462 US 87, 103; Califormics Bullding Assoctation, 178 Cal. App 4™ at 129.)

The Fhase 1 and Phase 2 studies identified a PMI10 level emissions problem caused
by, or at least connected with, OFV use at the Off-Road Riding Facility. This was sufficient
to provide the necessity for the District to enact Rule 1001. Frlends and State Parks have not
presenied compelling evidencs that the Distriet’s fnterpretatlon and reliznce on the scientific
svidenoca was arbitrary or capricions. (See Golden Drugs Co. v. Maxwell-Jally (2009) 179
Cal.App.4™ 1455, 1466.) The rocord fully supports the “necessity” for Rule 1001,

D, KEVIN RICE PETITION FOR WRIT OF MANDATE ‘

Consolidated with the Friends® action iz a petition brought by Kevin Rice (Rice),
contesting the District’s procedural processes in adopting Rule 1001, Rice contends that the
District's notiee violated Health & Safety Code §40725 becauss it did not include the name
and telephone number of the Distrlct officer to whem comments could be sent,

Rice also atgues that the District was puilty of a “bait and switch” by posting an
October 12, 2011 version of the proposed rule and then, thres days prior to the hearing,
issuiﬁg a November 16, 2011 version that contained substantial changes. Rice contends that
the Disttict should not have taken immediate aotion, but instead should have continued the
hearing dats to allow for further publio cormerd,

The District complied with Health & Safety Ccde‘§40726 in the adaption of Rule
1001, The changes made to the Ootobar 12, 2011 proposed rule, which were incotposated

¥ The Court rejects State Parks* elains that Rule 1001 unlawinlly delegates uncontrolied authority to Lary
Allet, the Control Officer, to approve andfer sufores the State's Monitorlng Progeam and PM Redustion
Plan, (dgnew v. City of Cfver Chiy (L956) 147 Cal.App.2d 144, 153-154,) Approval and anforeanent of
air pollution plans necessatily involve a certain amount of administrative disoretion, Swmalter disiriels, suck
as San Luis Oblspo, unavoldably rely npon small staits, The mere existence of a small staff dogs not
render & reguiatory plan unduly subjective or aubeldled, In Wastern States Potroleum dss'a v. South C‘?a-.s-r
Atr Quality Manggement Dist, (2006) 136 Cul App.dth 1012, 1021, the appellate courtlupheid rulomaking
based, in part, upon promives by the distriet staff to adfust the ruly, If nesessaty, to avoid inordinate
regulatory burdens, The Disirict has given simller assurances here, In any ovent, sneh qoncesns alsout
arbitrary enforosntent are, at the moment, purely hypothetioat.

1t
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into the November 16, 2011 draft, did not substanitially nox slgnificantly affect tho meaning
of the mile,

The District's staff made a specific representation that the changes did nat materially
change the rule or the effectiveness or the nature of the rule, In facl, there were no
slgnificant changes between the rule published in the notlce and the rule adopted by the
Disiriot. (AR1658,) Contrary to Rive's assertion, the chianges made on the Novermber 16,
2011 draft did ot preclude the publio from thorotghly analyzing the ruls o prosenting
knowledgeable comments,

Rice himself was not prejudiced by any late amendments nor any alleged faifure to
inolude the name and telephone tumber of the Disirlot officer, On Novamber 2, éOl 1, Rice
submitted an eighi-page letter to the District with his comments on the draft of Rule 1001,
(AR1027-1034.) The Distriot provided a written response to the specific fssues ralsed in
Rice’s letter, (AR1035-1036.)*

IV, CONCLUSION

The studies conduoted by the District support its conchusion that OHV actlvity af the
Off-Road Riding Facllity is 2 major contributor to the problem of altborne particulate matter
on Nipomo Mega, The OV uctivity fiom the Facility, on the dunes, exacerhates the
problem of dust and sand pollution and increases the amount of PM10 blowr onto the
Nipomo Mesa, Multiple agenctes pesr-reviewed the scientifie findings and concluslons.

The District underinok the process of developing a regulation designed to reduce the
offending emissions. Jt held public workshops, sonsiderod and responded in detail to over
200 pages of comments submitted by rule opponents, and made several changes in zesponse,
After welghing the svidence, the District Board of Directors appropriately adopted Rule

¥ Ried's request for judiclal notics of legislative history documents s grantad. Rice’s requests te eorreet and
augment the reoord are granted, State Parks' motions to suziment the revord are g,ram.j:d. Staté Parks'
request For Judiofal notioe of California Geslogical Survey documents and the San Luds Obilspo County Alr
Poliution Control Distriet's 2001 Clean Alr Plan {z granted. The Distriot's request for judiial notice of the
2007 CGS Study and other Distiiot Perits Is granted, Friends® request for Judiclal notles of the lagistatlve
histery and meteorologion] monitoring guidance {s granted, :
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1001, which zequirss State Parke to monitor and seduce sand awd dust emissions resulling
from OHV riding,

Friends®, Rice’s and (through joinder) State Parks’ request for peremiptory wetts of
mandate are DENIED, Counsel for the District shall prepate the approprlateJudgmo:xt and
cireulate it for approval as to form.

It 15 s0 ORDERED,

Dated: Aprll 19,2013

' ES S, CRANDALL f;
Judgl of the Superior Court

CShijn
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STATE OF CALIRORNIA, COONTY OF SAN LUIS OBISPRO
Civdl bivieton
CERTTFICATE OF MATLING

FRIENDS OF QUBANO DURES INU

Ve, V120013
SAN LUL& OBISPO CO AIR{LEAD)

Roth, PThomas 0.
Attarney for Petiltioner
- -LAW OFFICES QF THOMAS D, ROTH
- One Market, Spear Tower, Suite 3800
gan Prancilsco CR 94105

Biexing, Raymond A,

Attorney For Reepondsnl
Adamski, Moroski Madden & Creen
P.C, Box, 3835
Han Lulg Obigpo OA 83403 2835

Ceounty Coungel

Attorney for Resgpondent
County of San Luie Oblspo
Room D320 County Governuent Center
‘gan Imds Chiepo Ch 53408 0000

Rishe, Mitchell B
Abt For Rsal Party in Int/Clalmant
QFFLCE OF THE ATTORNEY (ENERAL
300 Bouth Spring ftreet, Sulte 1702
Log Angelas Ca 200132

Rige, Revin P
Patitioner In FPro Per

Under, penalty of perjury, I beraby certify that I deposited dn the United

Btates maill, at fan Tale Oblespo, Californiz, filrxet olags postage prepaid, in

a sealed envelops, o copy of the foregoing addressed to each of the above
OR

If coungel hags & plckup box in the Courthouse that a copy wae placed in
gaid pickup box this datea,

2Us BRLY, Court Executive Offlcer

by s ' ., Deputy Dated:.ﬁil@jltis
: L urte Aamond,
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COUNTY §

% Air Pollution Control District
. San Luis Obispo County

CERTIFIED MAIL
May 24, 2013

«Chtls Coniin, Chiaf
QHMVR Dlvislon California Department of Parks and Recraation
1725 23rd Streat, Suite 200
Sacramento, CA 95816

SUBJECT:  San Luis Obispo County Alr Pallution Conlrol District Motlee of Vielation
Number 2852 RULE 1001 - Coastal Dunes Dust Contral Requirements

Deaar Mr, Conlin:

Thank you for your reply dated May 16, 2013, to our May 10, 2013, settlement agreemaent
ietter (copy enclosed) for the Notice of Vielatlon (NOV) Issued on March 18, 2013, The Off.
Highway Motor Vehlcle Recreation Division (OHMVRD) of the Ceilfornia Dapartrent of
Parks and Recreatian {State Parks) was Issued a Notlee of Violation {copy enclosed) for
violations of Californla Health and Safety Code and the Rules and Regulations of the San
Luis Oblspa County Alr Pollution Control Cisteict (District or APCD). The speclfic violations
are listed below!

o Fallure to maet the provisions of Rule 1001 Fi.¢
By Novemnber 30, 2012, submit complete applications to the appropriote agencles for ol
PMRP prajects that regulre regufatory approval, and

a  Fallure to meet the provistons of Rule 1001 F.1.d
By February 28, 2013, obtaln APCO approval for o lemporary (DVAA and Controf Site
Baseline Monltaring Program and begin basellne monitoring,

We have raeviewed your proposed changes to the sattlement agreement and can accept
thern with the understanding that OHMVR will work with the California Coastal
Cornmission {CUC) to expedite approval ar obtaln a temporary exembotlon for Temporary
Baseline Monltoring te begin bafore May of 20144 It i3 imperative this monitaring capiure
the spring 2014 wind seasan. The Alr Pollution Contral Distrletis willing to settle the
above-refereanced violatlons witheut a civil penalty, provided OHMVYR Divislon Callfornis
Department of Parks and Recreallon take the following corrective actlons and ohserve the
conditions set forth below:

BO5, 7805912 BOS.281.1002 . stoclvanainarg 3433 Rabarto Court, San Lals Oblspo, CA 93401




OHMUR Diviston Cotifornie Department of Parks and Recroailon
Notice of Violation Number 2852

May 24, 2013

Poge 20f 8

1. Obtaln conceptual approval by the Alr Pollution Contro) OFfficer (APCO) for the Particulate
Matter Reduction Plan (FMRP) by July 31, 2013,

2, Obtaln final agency approvals for all PMRP projects and obtaln flnal APCO apprvoval of the
PMRP by july 31, 2014, .

3, Obtaln APCO approval for the control site and vehlcle acltivity area monitoring sites and
begin monitoring at those sites by November 1, 204 4.

4. State Parks will adhere to the melines mutually agreed to bafow, unfess modifled by the
APCO, State Parks understands and agrees that fallure to meet any of the timelines set forth
befow will subject It ta the civll penalties otherwise providsd by law:

A Submit revised Coastal Development Permit (CDP) applicatlon to CCC and obtaln a
completeness finding from CCC by August 31, 2013,

B,  Submit e Temporary Basellne Manitoring Program to the APCD for raview by
September 30, 2013,

C.  Obtain APCO approval for the Temporary Baseline Monltoring by Pecember 31, 2013,

D.  Begin S-month Temporary Baseline Monltoring by June 1, 2014,

B, Obtain COP approval from the CCC by May 31, 2014,

F. Obtain all necessary permits, Inclading an APCD Authority te Construct, for a track-out
controf systam by December 31, 2015,

G, Install and operate a track-out control system within 6 months of abtalning regulred
pareis,

This settlement shall not constitite an admission of Rabllity nor shall any such admission be inferred
in any administrative or judiclal proceeding,

Plaase sign below your acknawledgment of the sattlemant as set forth in this letter and raturn it by
Viay 28, 2018, Upon recelpt of the signed settlement acknowladgment, and campletion of any
conditions required as part of this settiement, you will ha refeased from llability under the terms as
set forth above. If this settlement is not accepted, of If alternate arrangemants have not been made
with the District within the time perlod set forth above, the offer will be revoked and the vielation
will be referred to aur enforcement section or lagat counsel for further prosecution,

Please call me &t (805) 781-5912 if you have any questions or need additlonal informatlon regarding
this mateer,

Vary truly yours,

Larry R, Allen
Alr Pallutlon Contral Officar




OHMVR Division California Department of Parks and Recreation
Notice of Viedation Number 2852

May 24, 2013

Page 3 0f 3

The foregoing terms and conditions of tnutual settternent are hereby agreed and acceptod,

Datad:

Chris Conlin, Chlaf, OHMVR Dheiston
Callfornta Bapariment of Parks & Recreatlon

LRA/ary

Enclosures;  Copy of violatlon
Mutual Settiement Pamphiet

el Raymond A, Blering, Distrlct Counsel
Phit Jenkins, OHMVR Diviglon, Californla Dapartment of Parks & Recreatjon

HAQTSAEN FORCEA 28 52 M52, Bay, 24,201 B.044x
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ol the Stahe of Calify

ARTICLES OF BNCORPORATION
JUN 12 2008
or
y ]
FRIENDS OF OCEANG DUNES Bill, mwes.‘%@}:mrm

ONE: Ths name of this corporation siiall be:
FRIENDS OF OCEANO DUNES
TWO: This corpovation Is 4 noaprofit public bensfit corporation aud is et oxganized
for the pri\?ate gabn of any person, It is organized under the Nonprofit Public Benefit
Corpotation Law exclusivaly for sharitable purposes, ‘The corporation Is formed for the

express purpose of proserving and developing recreational uses in the Ocsanc Punes areas of

Sun Luls Oblspo County, Colifornia. Such purposes for which this corporation Is formed are

exclusivaly chavitable within the me;ming of Section 01{c)(3) of the Iniernal Reverwe Code of
1986, '
Notwithstanding any other provislons of thiese artioles, the corpovation shall not cacry
on uny activities not permitted to be carried an (8} by n corporarion exeﬁ:pt from federel
ingome tax wndey Sectlon J01(e)3) of the Yuterna] Revenve Cods of 1986 {or the
corcesponding provision of auwy futuse United States Tntecanl Revenue Law) or (b} by n
corporution, conlributions (o which are deductible under Ssetton 170{)(2) of the Internat
Reverme Code of 1986 (or fhe corresponding provision of any ﬂﬁure United Statos Tnteroal

Revonne Law),

:
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THREE: 'i‘he e and address in Cafifornia of this coxporation®s inital agent for

servica of process are: .

EDWARD H. WALDIBIM
3350 Poothdt Boulevard
Clendals, CA 91214

FOUR:

() No substastial past of the activities of this corporation shall consist
of lobbying or propagands, o otherwlse attenmpting to fofluence legistation, except as provided
In Section 502¢h) of the Intqmal Revenue Code of 1986, and this corporation shall rot
pattiolpate In or intervens fn, (ncluding publishing or distributing statamiel‘nts} any pofitcat -
campaign on behalf of or in opposion to any candidate for public offlce,

{0} All corpornte propetty is h'rﬂv;wahly dedicatad to the purposes st
forth in Axtigle T.wo, dhove, No part of the et sarnings of this eorporation shall inure to the
benefit of any of its divectors, trustees, offleers or mombers, or to individuals,

{0} Upon the winding up or dissofution of fhe corporation, after paylng or
adequately providing for the debts and obligatfons of this corporation, the ropaining assats shall be ‘
distributed to & non-profit fimd, foundation, or cotporation which fs organdzed aod operated
exclusively for charitabls and reHgious purposes and wiich has established ts tax-exempt status
under Sectlon 501€c)(3) of the Mtornal Revenue Code and Seetion 23701 {d) of the Revenne and'
Taxatlon Code, If this corporation holds any assets In tust, suth assets will be dlsposed of i such o

mamer as may be directed by decree of die Soperior Court of the connty In which this

2
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gorporation’s principal office s located, upon petition therefor by the Attormey Genesal of by any
person sonsernad in the Yguidetion, |

FIVE: Subject to the !imitution-s irposed by Corporetions Code Section 5238, the
Corporation shall, emd. doey hereby, indemnify and hold each of its divectors and officers fice aud

hurmless from and on accownt of all matters provided in Corporations Code Sections 5238 (b) and

).

Dated: May ! 2001 46&4

v JERAT
Incorporator

B otmarbon et Sdowalondrmdrlartitdarder ,
3=




| hereby carify that the foragaing
Imnﬂnn%tur-;é._ pagvgs]
& a full, trey aad corract ccgay af tha
arlglnal vacord n i custotly of the

Galfarnln Seciotary of Slale's office.

PEBRA BOWEN, Sauratary of ot
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REGULATION X

FUGITIVE DUST EMISSION STANDARDS,
LIMITATIONS AND PROHIBITIONS

RULE 1001 Coastal Dunes Dust Contre! Requirements (ddopted 11/16/2011 '}

A APPLICABILITY. The provisions of this Rule shall apply to any operator of 2 coastal
dune vehicle activity area, as defined by this Regulation, which is greater than 100 acres

in size,

B.  DEFINITIONS. For the purpose of this Rule, the following definitions shall apply:

L.

2,

“APCD": The San Luis Obispo County Air Pollution Control District,
“APCO”; The San Luis Obispo County Air Pollution Control Officer.

“Coagtal Dune”: means sand and/or gravel deposits within a marine beach system,
ineluding, but not limited to, beach berms, fore dunes, dune ridges, back dunes
and other sand and/or gravel areas deposited by wave or wind action, Coastal sand
dune systems may extend into coastal wetlands.

“Coastal Dune Vehicle Activity Area (CDVAAY": Any area within 1,5 miles of
the mean high tide line where public access to coastal dunes is allowed for vehicle
aotivity,

“CDVAA Monitor”: An APCO-approved monitoring site or sites designed to
measure the maximum 24-hour average PM,q concentrations directly downwind
from the vehicle riding areas at the CDVAA. At a minimum, the monitoring site
shall be equipped with an APCO-approved Federal Equivalent Method (FEM)
PMo monitor capable of measuring hourly PMi, concentrations contlnuously on a

daily basis, and an APCO-approved wind speed and wind direction monitoring
system,

“CDYAA Operator”; Any individual, public or private corporation, partnership,
association, firm, trust, estate, municipality, or any other legal entity whatsoever
which is recognized by law as the subject of rights and duties, who is responsible
for the daily management of a CDVAA,

“Control Site Monitor”: An APCQ-approved monitoring site or sites designed to
measure the maximum 24-hour average PM;q concontrations directly downwind
frota a coastal dune area comparable to the CDVAA but where vehicle activity
has been prohibited. At a minimum, the monitoring site shall be equipped with an
APCO-approved Federal Equivalent Method (FEM) PM;o monitor capable of
measuring hourly PM)o concentrations continuously on 2 daily basis, and an
APCO-approved wind speed and wind direction monitoring system.

Sart Luis Obispe County APCD [301-1 11116/11



10,

11

12,

13.

14,

15.

16.

17.

“Designated Roprosentative”; The agent for a person, corporation or agency. The
designated representative shall be responsible for and have the full authority to
implement control measures on behalf of the person, corporation or agency.

“Monitoring Site Selection Plan™; A document providing a detailed description of
the scientiftc approach, technical methads, criteria and timeline proposed to
identify, evaluate and select appropriate locations for siting the temporary and
long-term CIDVAA and control site monitors.

“Paved Roads”: An improved street, highway, alley or public way that is covered
by concrete, asphaltic concrete, or asphalt.

“PMio”™: Particulate matter with an aerodynamic diameter smaller than or equal to

a nominal 10 microns as measured by the applicable State and Federal refersnce
test methads,

“PMRP™: Particulate Matter Reduction Plan.

“PMRP Monitoring Program™ The APCO approved moniforing program
contained in the PMRP that includes a detailed description of the monitoring
locations; sampling methods and equipment; operational and maintenance policies
and procedures; data handling, storage and retrieval methods; quality control and
quality assurance procedures; and related information neaded to define how the
CDVAA and Controf Site Monitors will be sited, operated and maintalned to
determine compliance with section C.3.

“Temporary Baseline Monitoring Program™: A temporary monitoring program
designed to determine baseline PM10 concentrations at the APCO-approved
CDVAA and Control Site Monitor locations prior to implementation of the PMRP
emission reduction strategies and monitoring program. The program shall include
a detailed description of the monitoring locations; sampling methods and
equipment; operational and maintenance policies and procedures; data handling,
storage and refrieval methods; quality conirol and quality assurance procedures;
and related information needed to define how the temporary monitors will be
sited, operated and maintained to provide the required baseline data. The
temporary monitors shall mect the specifications of the CDVAA and Control Site
Monitors unless otherwise specified by the APCO.

“Track-Out”: Sand or soil that adhere to and/or agglomerate on the exterior
sutfaces of motor vehicles and/or equipment (including tires) that may then fall
onto any highway or street as described in California Vehicle Code Section 23113
and California Water Code 13304,

“Track-Out Prevention Device”: A gravel pad, grizzly, rumble strip, wheel wash
system, or a paved area, located at the point of intersection of an unpaved area
and a paved road that is designed to prevent or control track-out,

“Vehicle”™: Any self-propelled conveyance, including, but not lithited to, off-road or
all-terrain equipmient, trucks, cars, motoreycles, motorbikes, ot motor buggies.

San Luts Obispo County APCD 10012 11/16/11



18. “24-Hour Average PMo Concentration”; The value obtained by adding the
hourly PM concentrations measured during a calendar 24-hour period from
midnight to midnight, and dividing by 24.

C. GENERAIL REQUIREMENTS

1. The CDVAA operator shall develop and implement an APCO-approved
Temporary Baseline Monitoring Program to determine existing PM10
concenirations at the APCO-approved CDVAA and Control Site Monitor

locations prior to implementation of the PMRP emission reduction strategies and
monitoring progran,

2, The operator of a CDVAA shall prepare and implement an APCO-approved
Particulate Matter Reduction Plan (PMRP) to minimize PMo emissions for the
atea under the coatrol of a CDVAA operator, The PMRP shall contain measures
that meet the performance requirements in C.3 and include:

a. An APCO-approved PM, monitoring network containing at least one
CDVAA Monitor and at least one Control Site Monitor,
b. A. description of all PM; control measures that will be implemenied to

reduce PMo emissions to comply with this rule, including the expected
emission reduction effectiveness and implementation timeline for each
measure.

c. A Track-Out Prevention Program that does not allow track-out of sand to
extend 23 feet or more in length onto paved public roads and that requires
track-out to be rtemoved from pavement according to an APCO-approved
method and schedule.

3 The CDVAA operator shall ensure that if the 24-hr average PM o concentration at
the CDVAA Monitor is more than 20% above the 24-hr average PMo
concentration at the Control Site Monitor, the 24-hr average PMq concentration
at the CDVAA Monitor shall not exceed 535 ug/m3.

4, The CDVAA operator shall ensure they obtain all required permits from the
appropriate land-use agencies and other affected governmental agencies, and that
the requirements of the California Environmental Quality Act (CEQA) and the
National Environmental Quality Act (NEPA) are satisfied to the extent any
proposed measures identified in the PMRP or Temporary Baseline Monitoring
Program require environmental review.

5. Al facilities subject to this rule shall obtain a Permit to Operate from the Air
Pollution Control District by the time specified in the Compliance Schedule.

D, Bxemptions

1. Section C.3 shall not apply during days that have been declared an exceptional event
by the APCO and whete the United States Environmental Protection Agenoy has not
denied the exceptional event,

San Luis Obispo Coumy APCD 10013 1e/11



B RECORDKEEPING REQUIREMENTS: The CDVAA operator subject {0 the
requitemnents of this Rule shall compile and retain records as required in the APCQO
approved PMRP. Records shall be maintained and be readily accessible for two years
after the date of each entry and shall be provided to the APCD upon request.

E. COMPLIANCE SCHED{I E:

I. The CDVAA operator shall comply with the following compliance schedule:

&

£

By February 28, 2012, submit a draft Monitoring Site Selection Plan for
APCO approval,

By May 31, 2012, submit a draft PMRP for APCO review,

By November 30, 2012, submit complete applications o the appropriate
ageneies for all PMRP projects that require regulatory approval,

By February 28, 2013, obtain APCO approval for a Tempotary CDDVAA
and Control Site Baseline Monitoring Program and begin baseline
monitoring.

By May 31, 2013, complete all environmental review requirements and
obtain land use agency approval of all proposed PMRP projects.

By July 31, 2013, obtain APCO approval of the PMRP, begin
implementation of the PMRP Monitoring Program, and apply for a Permit
to Operate,

By May 31, 2015, the requirements of Seotion C.3 shall apply.

2. With the exception of section F.1.g, the CDVAA operator will not be subject to
civil penalties for failure to meet any timeframe set forth in section F.1 caused
solely by delays from regulatory or other oversight agencies reguired o consider
and approve the operator’'s PMRP or any part thereof,

Sar Luis Obispe Counly APCD 10014 11/16/11





