THE NEW SCHOOL GENERAL TERMS AND CONDITIONS

Offer and Contract:  The following terms, conditions and certifications apply to all New School Purchase Orders, in addition to any terms set forth on the face of an individual purchase order (the “Order”), and any plans, specifications or other documents attached or incorporated by reference therein, which together constitute the sole agreement between the parties.  This Order shall be deemed to have been accepted by the Seller upon receipt of any writing, including a writing transmitted by telecopier, email, or other means of electronic transmission, indicating acceptance, or by any of the following: (i) shipment of the goods or any portion thereof, (ii) commencement of any work on site, or (iii) performance of any services hereunder.  This agreement shall be construed and enforced in accordance with the laws of New York
Termination for Convenience or Cause:  New School may terminate the Order or any part thereof for its sole Convenience.  Upon notice of such termination, Seller shall immediately stop all work and/or shipment of goods hereunder and cause its suppliers and/or subcontractors to cease their work against the Order.  Seller shall be paid the value of conforming work completed on site or goods delivered.  Seller shall not be paid for work performed or costs incurred after receipt of notice of termination, nor for costs incurred by Seller’s suppliers that Seller reasonably could have avoided.  New School may terminate the Order or any part hereof for Cause if Seller defaults, fails to comply with any terms and conditions of the Order, becomes insolvent or files for bankruptcy protection.  Late delivery of goods or performance of services that are defective or do not conform to the Order shall, without limitation, be causes allowing New School to terminate the Order for cause.  In this event, New School will not be liable to Seller for any amounts; but Seller shall be liable to New School for all losses, damages, and expenses, including costs of cover, resulting from the default that caused the termination.  If a determination is made that New School improperly terminated the Order for Cause, then such termination shall be deemed to have been for New School’s Convenience.

Delivery:  Time is of the essence of the Order.  If delivery of goods or services is not complete within the time specified, New School may, without liability and in addition to its other rights and remedies, terminate the Order, by notice effective when received by Seller, as to goods not yet delivered or services not yet rendered, and New School may purchase substitute goods or services elsewhere and charge Seller for any additional expense incurred.  Acceptance of any part of the Order shall not bind New School to accept any future shipments nor deprive it of the right to return goods already accepted. 
Payment:  Unless otherwise indicated on the face of the Purchase Order, standard payment terms are net 30 days, Buyer shall not be responsible for any finance charges or interest.  

Force Majeure:  New School may delay delivery, performance, or acceptance of the goods or services ordered hereunder in the event of causes beyond its control.  Seller shall hold such goods or refrain from furnishing such services at the direction of New School, and Seller shall deliver the goods when the cause effecting the delay is eliminated.  New School shall be responsible only for Seller’s direct additional costs incurred by holding the goods or delaying performance of this agreement at New School’s request.  Causes beyond New School’s control shall include, without limitation, government action or failure to act where required, strike or other labor trouble, fire or similar catastrophe, and severe weather or other acts of God.

Warranties:  Seller expressly warrants all goods delivered under the Order to be free from defects in material and workmanship and to be of the quality, size and dimensions ordered.  This express warranty shall not be waived by reason of the acceptance of the goods or payment therefore by New School.
Compliance:  Seller certifies that all goods or services furnished under the Order, including materials, shall comply with all applicable federal, state and local laws and regulations concerning health, safety and environmental standards and requirements.  

Risk of Loss:  Seller assumes all risk of loss of or damage to all goods ordered and all work in progress, materials and other items related to this Order until the same are finally received and accepted by New School.  Seller also assumes all risk of loss of or damage to any goods, work in progress, materials, and other items rejected by New School until the same are received by Seller or accepted by New School.  Seller assumes full responsibility for packing, crating, making, transportation and liability for loss and/or damage even if Buyer has agreed to pay freight, express or other transportation charges.  
Inspection:  Payment for goods or services provided under the Order shall not constitute acceptance thereof.  New School may inspect and test such goods or services and reject any or all items that are, in New School’s sole judgment, nonconforming.  Goods rejected or supplies in excess of quantities ordered may be returned to Seller at its expense.  Failure by New School to inspect and test the goods or services shall not relieve Seller of responsibility.

Work on Site.  If work is to be performed at any of New School’s locations, the work shall be performed in a first class and workmanlike manner by qualified and efficient workers who shall not cause labor conflicts with any workers employed by New School or others working at New School’s facilities.  The work shall be performed in strict conformity with the strictest quality standards mandated and/or recommended by all generally recognized organizations establishing quality standards for work of the type to be performed hereunder.  Seller shall be solely responsible for controlling the manner and means by which it and its employees perform labor and services and it shall observe, abide by and perform all of its obligations in accordance with all legal requirements.  Without limiting the foregoing, Seller shall control the manner and means of the labor and services so as to perform the work in a reasonably safe manner and comply fully with all applicable codes, regulations and requirements imposed or enforced by any government agencies, including all applicable requirements of the Occupational Safety and Health Administration (OSHA) and all safety codes and procedures mandated or recommended by insurance underwriting organization and all generally recognized organizations establishing safety standards, including the National Fire Protection Association, for work of the type to be performed hereunder.  Notwithstanding the foregoing, any stricter standard provided in plans, specifications or other documents incorporated as part of this Order shall govern.  

Hold Harmless:  Seller shall defend, hold harmless and indemnify New School, its trustees, officers, agents, employees, students and invitees against and from any and all claims, liabilities, losses, damages, expenses, and legal fees whatsoever, without limitation arising in connection with any goods or services purchased under the Order or from any act, omission, operation, product or service of Seller, its employees, agents, suppliers, and subcontractors.

Insurance:  Seller shall maintain adequate insurance in any and all forms necessary to protect both Seller and New School against all liabilities, losses, damages, claims, settlements, expenses, and legal fees arising out of or resulting from performance of this agreement.  Although evidence of certain minimum coverage may be required, nothing contained herein shall abridge, diminish or affect Seller’s responsibility for the consequences of any accidents, occurrences, damages, losses, and associated costs arising out of or resulting from performance of this agreement.

Limitations:  New School shall not be liable to Seller, its employees, representatives, agents, suppliers, or subcontractors for any anticipated profits or incidental or consequential damages.  New School’s liability on any claim for loss, damage or expense arising in connection with this agreement shall not exceed the price of the goods or services which give rise to the claim.  New School shall not be liable for penalties of any kind.  Any action caused by any alleged breach of this agreement by New School must be commenced within one year after the cause of action has accrued.

Indemnification-Patents/Copyright:  Seller agrees to indemnify New School and to hold New School harmless from and against all claims, liability, loss, damage, and expenses including legal fees, arising from or due to any actual or claimed trademark, patent, or copyright infringement and any litigation based thereon, with respect to any part of the goods and work covered by the Order.  The Seller shall defend any such litigation brought against New School.  The Seller’s obligations hereunder shall survive acceptance of the goods and payment therefore by New School.

Independent Contractor:   If Seller’s obligations under the Order require the performance of work by Seller, its employees, agents, suppliers or subcontractors on New School property or elsewhere, Seller agrees that such work or services shall be performed by Seller, its employees, agents, suppliers or subcontractors as independent contractors, and not as employees of New School, and that such persons doing such work shall not be considered or represent themselves as employees or agents of New School.
Assignment:  No part of the Order may be assigned, transferred, or subcontracted by Seller without New School’s prior written approval.

Waiver:  New School’s failure to insist on performance of the terms and conditions herein or to exercise any right or privilege, or New School’s waiver of any breach hereunder, shall not thereafter waive the same or other terms, conditions, rights or privileges or affect any subsequent breach.
Severability:  If any part of this agreement is found to be illegal or unenforceable, that part shall be severed from the contract and the rest of the agreement shall be enforceable as written.

Tax Exemption:  New School is a New York nonprofit, tax-exempt corporation and is exempt from paying New York sales taxes and federal excise taxes.  Seller shall not charge New School for such taxes. Proof of exemption is available upon request.

Non-Discrimination in Employment:  In connection with the performance of work under this Order, the Seller agrees as follows:  
a. The nondiscrimination clause and reporting requirements contained in Executive Order 11246 of September 24, 1965, as amended by Executive Order 11375 relative to equal employment opportunity for all persons without regard to race, color, religion, sex, or national origin and the implementing rules and regulations prescribed by the Secretary of Labor, are incorporated herein.  Additionally, the conditions and regulations applicable in the Vietnam Era Veterans Readjustment Act of 1972 and the Rehabilitation Act of 1973 (Employment of the Handicapped) are likewise incorporated.  

b. The Seller will furnish all information and reports required by Executive Order No. 11246 as amended, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant there, and will permit access to Seller’s books, records, and accounts by the contracting agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

c. In the event of the Seller’s non-compliance with the non-discrimination clauses of this Order or with any of the said rules, regulations, or orders, this Order may be canceled, terminated or suspended in whole or in part and the Seller may be declared ineligible for further Government contracts as provided by law.  

