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Promptly at 11:00 o'clock sharp on the
morning of 22 January 1848, the Supreme
Court of the United States opened as usual
for business. A huge audience filled to over-
flowing the small, vaulted room located
directly below the old Senate chamber in
the basement of the Capitol Building. Those
present had come to witness a stirring event
in the affairs of the nation, as the highest
tribunal in the land sat to hear what one

correspondent described as the case "to
settle or overthrow the whole doctrines of
the Declaration of Independence." 1

The two cases before the Court on that
day seem simple on the surface. Martin
Luther v. Luther M . Borden et al. and Rachel
Luther v. Luther M. Borden et al.,brought
by a shoemaker and his mother against the
same men, both involved alleged acts of
trespass committed by state militiamen seek-

ing to arrest a man accused of treason
against the state of Rhode Island.' The
militiamen claimed exemption from such

suits because the legislature had proclaimed
martial law over the entire state in the sum-
mer of 1842 in order to prevent revolution.
Martin Luther responded that the proclama-
tion of martial law had no validity because

the government itself had been changed by a
vote of the people some six months earlier
in January 1842. Therefore, the militiamen
had acted solely as individuals who took the

law into their own hands, thereby violating
the rights of property assured to all by the

Constitution of the United States and the
Iaws of Rhode Island derived from the
English common law. Rachel Luther urged
a much narrower view, that no government
under the Constitution could deliberately
suspend the civil institutions and allow mili-
tary force to reign supreme. Thus, in either

case, the defendants should be required to
pay damages.

However, surface impressions do not suf-
fice to explain the significance of the Luther
cases. Much more were at stake. Actually
the Luthers and their supporters in and out
of Rhode Island hoped to vindicate a par-
ticular theory of American government and
constitutionalism by carrying these cases to
the Supreme Court for judgment. At issue

were the definitions of basic principles that
many, even most, Americans traced to the
founding of the republic.3 Those who favored
the Luthers believed that American govern-
ment rested firmly on the idea of popular
sovereignty, that the majority of the people
living under any government could change
that government when and how they pleased.

In Rhode Island in 1.842, a political reform
movement claiming the support of the ma-
jority of American citizens residing in the
state had attempted to implement that spe-
cific idea, Their oþponents, who controlled
the state government, branded the reformers
as revolutionaries and imposed martial law
to suppress them. These actions produced
the Luther cases.

I
Rhode Island had retained its colonial

charter of 1663 in 1.776 and after, when
most other states adopted new, written
constitutions.l The reasons for doing so were
clear enough, since the charter provided for
representative government and allowed the
majority in the General Assembly to decide
all matters of law and policy. Once the con-
nection with England was severed, most
people apparently felt that the causes for
change had been eliminated. They were
happy enough with the political arrange-
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ments within the new state, and remained so
for a number of years.

But matters took a dramatic new turn
during the two decades after 1820. A range
of interrelated but disparate changes compli-
cated the situation and figured importantly
in the development of political insurgency in
Rhode Island. Much like New England in
general, Rhode Island experienced severe
dislocations as the modernization process
worked its transforming efïect. Industry dis-
placed agriculture and commerce as the
dominant form of economic activity, and
small towns burgeoned into metropolises in-
tegrated by industrial and related bonds.
While cities grew, the way of life altered
perceptibly, as did the very character of the
population. Whereas most people during the
earlier years had imbibed a common culture
and tradition, new arrivals from Europe and
other states-attracted by the bustle of ac-
tivity and the apparent opportunity for gain

-brought 
with them different ideas, cultures,

and beliefs. To compound the problem, na-
tive Rhode Islanders left the state in great
numbers, responding to the lure of greener
pastures elsewhere. Predictably these move-
ments of people exerted powerful pressures
subversive of community cohesion and har-
mony. The country lifestyle fragmented as

urban concentrations of strangers prolifer-
ated and a new kind of politics brought
ethnic concerns to the center of public af-
fairs.

The presence of so many "strangers"
naturally exacerbated and raised the tensions
within the state to disruptive levels. Most of
the newcomers went to the growing indus-
trial areas and worked as day laborers of one
sort or another. The wages received barely
assured subsistence and rarely if ever
provided savings for the purchase of land.
Thus, because of the requirement of the
ownership of a $134 freehold to vote, the
new arrivals whether American citizens or
not were disfranchised. 5 In addition, those
who were not "freemen," that is, who did
not own a freehold, could not sue in court
without the sponsorship of freemen, and
could not serve on juries.6 The number of

political eunuchs increased in Rhode Island,
as immigration reached flood-tide propor-
tions during the 1830s and 1840s. Moreover,
these people already knew or quickly learned
about more liberal arrangements in other
states and sought to change the restrictive
laws in Rhode Island.

Exclusion of large numbers of people from
the polls and the courts only partially ex-
plained the anti-democratic character of
Rhode Island, however. In addition, the
apportionment system for the allocation of
representatives to the legislature remained
fixed as originally established in the seven-
teenth century by the charter. As a result,
the static and declining communities of the
south and west, with a minority of the popu-
lation, controlled the government.' The
eastern expanding towns had 61,350 people
in 1840, whereas the static towns had 28,719
and the declining towns only 18,761. The
ratio of people per representative stood at
2,578:1 for the expanding towns; 1,115:1
for the static towns; and 781:1 for the de-
clining towns. The state average was 1,5 12
people per representative. Rateable property
in the expanding towns had an estimated
value of $48,072,000, but only $14,724,000
in static towns and $7,494,000 in declining
towns. By any measure, the political arrange-
ments made a mockery of democratic princ-
iples.

II
When Rhode Islanders responded to the

urge for constitutional change, they invoked
a set of ideas virtually self-evident to
nearly all Americans. Numerous persons
contributed to the development of a more
or less coherent system of political concepts
purporting to explain the American constitu-
tional tradition. In Rhode Island, these ideas
attained articulate form during the reform
movement of the 1790s, although no one
showed much interest in operationalizing
them. On the other hand, no one bothered to
refute them, and they gradually earned
general acceptance or tolerance as reformers
invoked them time and again over the years.
Hardly original, these ideas nonetheless
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sparked pride in the minds of Americans
because of the apparent claim for the unique-
ness of the American political and constitu-
tional tradition.s

The first and perhaps most articulate
spokesman for this particular constitutional
ideology in Rhode Island after the founding
period from 1776 to 1787 was George Bur-
rill, who stated the theory succinctly in
1797:

The møkíng ol a constítution paramount
ìs no act of government; it always exists; it
is the immediate work ol God, and a part
of nature itself. . . . Neither can the legisla-
ture create a constítution; since the legisla-
ture itself ís the creature oÍ the written con-
stitution, is posterior and subordinate to it. . , .

Neither can the legislature judge of the neces-
sity of lorming a constitution, or díctate when
or how it shall be formed. To the court i.t
referred to pronounce judgment; to the legis-
lature, the enacting oÍ laws; and to the people,
the lorm'ing of a constittrtion.e
Burrill relied on.the concept of a higher

law emanating from God and Nature which
established immutable and self-evident prin-
ciples and relationships in a decent society.
His argument presumed the reality of popu-
lar or constituent sovereignty, that the people

-or 
a majority of the people-þ¿ys the in-

herent right to make and change government
as seems to them most suitable to their
needs. Of course, he also presumed that the
people would never deliberately violate the
immutable principles derived from God and
Nature. "Rebellion, therefore, . . . is not to
be imputed to those who maintain this
supreme authority, although they act in op-
position to a written constitution. . . ."

Burrill's formulation drew heavily from the
speeches and writings of the leaders of the
movement to establish a national constitution
in 1787. Most noticeable was his reliance
upon the thought of James Wilson of Penn-
sylvania, who argued that American govern-
ment rested on a "revolution principle" the
consequence of which was "that the people
may change the constitutions, whenever and
however they please." e" This idea served
aptly the needs of those who sought to assurc
a governmental system dependent continu-
ously on popular consent. Once announced
in Rhode Island, the idea became common

currency. Thus, one reformer wrote in 1818
that the people had the inherent right to act
directly to establish a constitution "should
the Legislature, as heretofore, disappoint
their wishes."eb

Regularly invoked and fully associated
with the founding of the republic, the ideology
of peaceable revolution and popular sover-
eignty served initially more to legitimate de-
mands for governmental redress of grievances
than to guide the conduct of those seeking
change. However, as the socio-economic con-
ditions altered, and as ever larger numbers of
people felt excluded from civic participation,
a tendency to operationalize the theory
emerged. The Constitutional Movement of
the 1830s vividly demonstrated the ideology's
utility to a reform effort. While unsuccessful,
the Constitutional Movement added fuel to
the rising call for change and prepared the
way for the future.

III
Artisans, shopkeepers, mechanics, barbers,

carpenters, handcraftsmen, and a varied as-
sortment of tradespeople dominated the
Constitutional movement in its early stages,
although some freemen participated from
the outset.10 Most of the early adherents were
unquestionably newcomers, moved by the
prospect of becoming full citizens. Initially
a Workingmen's organization, not unlike
those that sprang up all throughout the North
Atlantic region of the United States during
this period, it soon became an adjunct of
Whiggery in Rhode Island, and then de-
veloped an independent existence. The ideas
employed by the Constitutionalists sounded
familiar themes. The support varied over
time, but certainly come in large part from
the disfranclrised immigrants and laboring
groups. In fact, problems plagued the Con-
stitutionalists because of the rising nativism
in the state. During the height of the move-
ment, one supporter warned Thomas Wil-
son Dorr, Providence lawyer and scion of an
old Rhode Island family who had assumed a
Ieadership role, of the consequences of failure
to explain that the reformers had no intention
of destroying all suffrage requirements. The



supporter noted that "The greater portion
hereabouts seem imbued with the belief that
our object is to secure unrestricted, unquali-
fied, universal suffrage, and are completely
terrorstruck.ll Unquestionably he wanted
nothing to do with the enfranchisement of
everyone, citizen and alien, literate and illi-
terate, independent and dependent alike.
Fear of potential new voters and the threat
to existing arrangements induced the landed
interest to sabotage the movement.lr

Actually the conservatism of the Consti-
tutionalists proved their undoing. One
spokesman for a more direct approach to
governmental change called for peaceable
and legal action, but demanded the achieve-
ment of reform objectives "peaceably if we
can, forcibly if we must." " The speaker, Seth
Luther, reminded his listeners that under
the American system of government the
people have "a right to assemble in primary
meetings, and appoint Delegates to a con-
vention," which would then exercise the
"right to form a Constitution and submit it"
to the people for approval as "the law of
the land." However, Dorr and other Consti-
tutional leaders insisted that appropriate re-
form could only be secured through the
"slow process of legislation." ta The result,
predictable from the outset given the history
of constitutional reform efforts in Rhode
Island, was "a complete failure." 1õ

Dorr and other leaders of the Constitu-
tional movement turned their attention to
new causes when the effort failed in 1838.16

Nonetheless, the ground had been prepared
for further activity when the situation proved
auspicious. The presidential election of 1840
provided the inspiration for a new move-
ment much broader and far less conservative
in its ideological orientation. Interestingly
enough, the men who led the Suffrage move-
ment of the 1840s had also involved them-
selves earlier in the Constitutional crusade.

IV

The Rhode Island Suffrage Association did
not "spring" into action, by any means.

Formed initially in early 1840, it remained
inactive because of the conclusion of the
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leaders that they must avoid partisanship.l?
The Association charter outlined a plan of
action through which the majority of Ameri-
can citizens residing permanently in Rhode
Island would formulate and ratify a written
constitution for the state implementing the
principle of universal manhood suffrage and
establishing the separation of powers as a
juridical premise.ls If the General Assembly
rejected petitions for a constitutional con-
vention elected by all the male, adult, Ameri-
can citizens, rather than just the freemen,
the Suffragists intended to appeal to Con-
gress or the Supreme Court to interpret the
meaning of the Republican Guarantee Clause
in Article IV, Section 4 of the national Con-
stitution." The charter concluded with the
aphorism which became the motto of the
Association: "WE KNOW OUR RIGHTS,
AND KNOWING, DARE MAINTAIN
THEM.''

By February 1841, a petition had been
addressed to the legislature requesting a con-
stitutional convention to form a new consti-
tution.:" The petition also demanded the
suspension of the suffrage restrictions for the

selection of delegates and the ratification
election. When the General Assembly agreed

to call a convention, but insisted upon full
respect for the suffrage laws, the Suffragists
called an independent and unauthorized con-
vention to draft a constitution. Delegates
were elected in August, 1841, and the
People's Convention met and prepared a

model constitution in October. When the
legal convention refused to consider the

People's Constitution, but proceeded with its
own investigation of whether to make any
changes, the die was cast. The People's Con-
vention re-convened and made a few changes
in the original draft of the People's Consti-
tution before submitting it to the people for
approval or rejection in December 1841 and
January 1842. Taking note of the approval
by a majority of freemen as well as an abso-
lute majority of male American citizens, the

People's Convention resolved that the

People's Constitution "ought to be, and is,

the paramount law and Constitution of
Rhode Island and Providence Plantations." 21

YEARBOOK 1919
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Thomas Wilson Dorr of Rhode Island,
títular leader itt tlte "war" for a constitutíon
to supplant the coloníal cltarter.

The delegates pledged "in behalf of the
People whom we represent" to "establish
. . . sustain and defend" the new government
"by all necessary means." The "new age"
would begin in May,1842.

Efforts to reach an accommodation failed
when the General Assembly refused to sub-
mit the People's Constitution for ratifica-
tion in a legal election.'2 Those in power
agreed that the events thus far proved the
need for reform, but they rejected all sug-
gestions for acceptance of the Sufiragists's
creations, On the other hand, the Suffragist3
held firm to the legitimacy of the People's
Constitution. By the theory of popular
sovereignty and peaceable revolution, the
government of the state had been changed
because of the vote of the majority of the
people. In addition, the Freeholders' Consti-
tution, submitted for ratification in March
7842, retained the discrimination against nat-
uralized citizens, thus raising the nativist hos-
tilities to higher levels.23 For both theoretical
and practical reasons, then, the Suffragists
joined incongruously with the hidebound op-
ponents of any change to defeat the Free-
holders' Constitution." In doing so, they set
the stage for a testing of the validity of the
theory of popular sovereignty and peaceable
revolution.

By this time, the Suffragists had corrected
the lack of a firm theory. Thomas Wilson

Dorr, the former Constitutionalist who
emerged as the preeminent leader, had out-
lined the Wilson-Burrill constitutionalism in
such detail that few questions remained. As
Dorr argued, the issue of the character of
go\/ernment in Rhode Island was "a People's
question, properly to be decided at home." 25

Congress had nothing to do with the matter,
and "God forbid that any democrat should
be ready to concede to any Court in this
country the final decision of the question,
whether the people have the right to change
their form of government, or not." The peo-
ple had decided; a new constitution had been
ratified. It was left to the designated leaders
to fùlfill that mandate.

Both sides held elections in April, and two
full complements of elected officials assumed
office in early May-one group meeting in
Newport, the other in Providence.'6 Mean-
while, the General Assembly had adopted a

new treason statute prohibiting anyone from
having any dealings with the putative "Peo-
ple's Constitution and Government." 2? The
People's Legislature called upon the displaced
regime to surrender control of all state offices,
properties, and functions to the new govern-
ment. The charter government issued war-
rants for the arrest of all persons implicated
in the little revolution, and forced those
arrested to place peace bonds with the courts
in a strategy to immobilize the opposition.'8
In addition, Governor Samuel Ward King ap-
pealed to President John Tyler for federal
assistance in the effort to enforce the laws of
the state."' Having been elected People's Gov-
ernor, Dorr journeyed to Washington himself
to discuss the situation and to convince
Democratic leaders in Congress to restrain
the President.'n Little came of the appeal to
Washington, although President Tyler re-
peated earlier assurances that he would act
to protect the charter government in the event
of overt hostilities.3'

In mid-May, following his return from
Washington, Governor Dorr marched his
People's Militia against the Province Arsenal
and demanded the surrender of weapons and
military supplies to the "legitimate" govern-
ment of Rhode Island.': Of course, the officer

I
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in command refused. Fortunately for all con-
cerned, Dorr ordered a retreat rather than
attack the heavily fortited Arsenal. The deci-
sion to march on the Arsenal in the first
place caused such disagreement within the
ranks of the reformers that Dorr had no
choice but to depart the state and adopt a
strategy of cautious waiting. He intended to
keep up the forms of government until after
the Congressional elections later in the year,
thus allowing the People's Government to
send Representatives and Senators to Wash-
ington. Congress would then have to decide
the matter of governmental legitimacy by
seating one or the other of the rival state
delegations.

Unfortunately this strategy also failed. The
charter government declared martial law
throughout the entire state in June, prevented
the meeting of the "People's Legislature" in
early July, and arrested all known Suffragists
and supporters for trial and punishment. The
deliberate act of suspending the civil institu-
tions for the duration bf an alleged crisis
marked the first instance of "military sov-
ereignty" in the history of the republic, as

one Democratic editor charged.3s At any rate,
by August the crisis had passed, and the Gen-
eral Assembly had authorized a convention
to provide a new constitution for the state.
Since the Suffragists took no part iq this
process, because of forced exile and a pur-
poseful policy decision, and since the Gen-
eral Assembly subsequently decreed that a

majority of those voting in the election suf-
ficed to ratify the proposed constitution, the
effort succeeded and Rhode Island finally
entered the modern era before the end of the
year. At that point, the Suffragists decided to
return to the ûeld, hoping to win the first
election under the new instrument. They lost
again, however, and then sought to vindicate
their political ideas and constitutional theory
by appealing to the courts. That decision, as

it happened, prepared the way for their final
undoing, and it led directly to the initiation
of the Luther cases in the federal courts.

V

In deciding to go to court, the Suffragists

risked more than they knew. They had
founded the movement on the direct action
theory of American contitutional politics
which premised popular sovereignty and the
right of peaceable revolution. In the early
stages of political activity, Dorr had specifi-
cally repudiated any appeal outside the state,
and had denied emphatically that any positive
institution could challenge a vote of the peo-
ple.sa As the situation approached crisis po-
tential just before the march on the Provi-
dence Arsenal, he discovered that courts
could play a role in resolving such disputes.
As he said in a letter to the Governor of
another state friendly to the Suffragist cause,
"modes of redress open to every citizen"
were available in the courts to those who
challenged popularly approved changes in
government, "without the intervention of a
dictatator [sic] and without a resort to the
s\ryord." 35 Of course, the responsibility to
make use of those "modes of redress" fell
upon those who disputed the legitimacy of
the people's choice, not those who enjoyed
proven popular support. Dorr himself re-
fused to submit the question of legitimacy to
the courts, since the people alone had the
power to decide whether to continue or to
new-model an existing government.

The position taken by Dorr, White, and
most Suffragists concerning a possible judicial
settlement of the controversy rested on func-
tional and theo¡etical considerations of great
importance. Democratic theory required that
the citizenry decide such matters, either
directly or through their representatives, not
a few men selected because of their
knowledge of the law to sit as impartial
arbitors for cases that came before them. In
this early period of the history of American
constitutionalism, few people anticipated a
judiciary armed with the power to settle all
questions that came up during the heat of
political contests. Moreover, the courts had
long since developed a neutral stance to pro-
tect them from the political pressures con-
cerning such issues. The doctrine of political
questions served to prevent the courts from
becoming entangled in matters relating to the
political arrangements within the society.



Chief Justice John Marshall had stated the
rule with precision in 1803: "Questions, in
their nature political, or which are, by the
constitution and laws, submitted to the exec-
utive [or legislature] can never be made in
this Court." 36 Confident that the majority of
Rhode Islanders supported them, and that
physical superiority accompanied moral su-
premacy, the Suffragists discounted the ap-
peal to the judiciary.

When they lost the political struggle, largely
they believed because of the state's use of
force and the President's commitment to sup-
port the charter government, the Suffragists
took new thought about a judicial strategy.
They still could not see immediately how to
overcome the functional and theoretical ob-
stacles. Ultimately they solved the connun-
drum by redefining the rights at issue. Article
IV, Section 4 of the national Constitution
stipulates that "The United States shall guar-
antee to every State in this Union a Repub-
lican Form of Government, and shall protect
each of them against Invasion; and on the
Application of the Legislature, or of the Exec-
utive (when the Legislature cannot be con-
vened )against domestic Violence."'? The
Suffragists concluded that the rights guar-
anteed by this constitutional clause accrued
to individuals fully as much as the rights to
property and liberty, and therefore deserved
judicial protection equally with all other in-
dividual rights. If basic political rights de-
pended solely upon the willingness of political
majorities to respect them, then democracy
meant little more than the right to be abused.
In their thinking concerning this difficult
question, the Suffragists anticipated the fu-
ture, for the Supreme Court ruled finally in
the second half of the twentieth century that
courts could and should protect political
rights." Of course, that decision built upon
other developments during the intervening
years, such as the ratification of an amend-
ment to the Constitution restraining the states
from depriving people of the equal protection
of the laws.3o

In 1843, the Suffragists reached the original
and innovative conclusion that courts had to
enforce the mandates given by the people. In
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doing so, they restructured the hierarchy of
authority and imposed the courts between
the people and their governments. They
adopted the logic used by Chief Justice Mar-
shall in his assertion in 1803 that "The ques-
tion whether a right has been vested or not,
is, in its nature, judicial, and must be tried
by the judicial authority." {0 When courts
decided whether or when individual rights
had been abused, they were bound to con-
sider that "The constitution is either a su-
perior paramount law, unchangeable by ordi-
nary means, or it is on a level with ordinary
legislative Acts, and, like other Acts, is alter-
able when the legislature shall please to alter
it." 41 Since all agreed on the paramount na-
ture of the Constitution, and since the judges

had the responsibility "to say what the law
is," judges had to decide that the Constitu-
tion, not an ordinary act, would prevail in the
event of conflict between the two. "This is
the very essence of judicial duty." " Armed
with this conclusion, and with the newfound
conviction that the judges had to respect
popular choices, the Suffragists took their
claims to court for final vindication.

VI

Getting the cases to the Supreme Court
proved difficult and time-consuming. 43 After
six years of delay and jockeying for position,
complicated by the search for counsel of suffi-
cient standing and comprehension, the Suf-
fragists finally had their day in Court. On
that day in January 1848, they realized full
well how much depended on the success of
the effort. Politics had failed them utterly,
first inside the state and then in Congress dur-
ing a prolonged struggle to justify their con-
stitutional theory. The reports issued by the
Congressional committee which investigated
the events of the summer of 1842left matters
just as confused and unsatisfying as before.aa

Benjamin F. Hallett had been well briefed,
and his supply of appropriate authorities care-
fully collected.{5 Over the interim while they
waited for a hearing, the Suffragists had also
tried to convince the Democratic Party in its
1844 convention to come out in a ringing
affirmation of popular sovereignty, but with-

THE DORR WAR
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out success. nG Even as the Court listened to
the arguments and then took the case under
advisement, Dorr and his cohorts appealed to
the Democrats once more.a? All possible
means were explored for their potential utility
in bringing Americans to understand the vul-
nerability of liberty to tyranny.

Hallett opened the argument for the suffra-
gists with the contention that "ft is not the
question what was the State of Rhode Island."
For "The State is permanent and unchange-
able. The constitution is the form of govern-
ment, and may be changed in form, as well
as a statute, if rightly done." a8 Justice Nelson
asked how courts could possibly provide re-
lief in cases such as this one, since courts
merely applied known laws and here the law
itself was in question.as Hallett replied that
the courts had initially to determine what was
the law before they could apply it, and they
could not substitute form for substance in
making that determination. The Republican
Guarantee Clause of the national Constitu-
tion imposed the responsibility of ascertaining
which constitution, or form, of government-
in the event of controversy-assured a repub-
lican government. To reach a legitimate con-
clusion, the courts had to consult the will of
the majority within the state, since republican
government by definition required majority
support or popular consent.

To explain what he had in mind, Hallett
quoted extensively from the famots Com-
mentaries on the Constitution, published ini-
tially in 1833 by former Associate Justice
Joseph Story, that popular ratification of a
constitution bound " 'the whole community
PROPIO VIGORE."'50 Since the majority
of the people of Rhode Island had ratified
the People's Constitution in January 1842,
the repudiated charter government had no
more authority to resist the establishment of
the new form than "the old Congress under
the Confederation [in 1789] had . . . to hold
over against the new Congress . . . under the
Constitution." fn neither instance, Hallett
argued, had the existing government "given
antecedent authority or consent" to its own
displacement, yet no one had resisted in 1789.

The Confederation Congress allowed the

Chiel Justíce Roger B. Taney, in the case
ol Luther v. Borden, held the Rhode Island
questíon "political" and non-justícíable.

process of change to proceed as the majority
willed, simply deferring all judgment on the
issue to the people themselves in conventions
assembled. Hallett insisted that the govern-
mental stance in 1787-1789 had created a
precedent binding on all other governments
in the United States, and he called upon the
Court to assure that the people controlled
their governments rather than the reverse.

Hallett argued that the Republican Guar-
antee Clause had to be interpreted in all its
sections simultaneously,, or the section con-
cerning federal assistance in the event of

"'domestic Violence" controlled everything
else.51 If Americans truly possessed the sov-
ereignty, and could alter government at will,
then the right of revolution had been trans-
formed into a legal and constitutional right.
Hallett believed that the "revolution princi-
ple" identified by James Wilson made Ameri-
can government distinctively different and
substantially better than all other forms of
government known to man. But the other
side, even while conceding the sovereignty of
the people and recognizing the great Ameri-
can right of revolution, nonetheless insisted
that governments had to give prior consent
before changes were legitimate. Thus, Hallett
concluded, the "moment they have given us
the right of revolution, they send the Presi-
dent, at the head of all the troops of the
United States, to suppress it." 52 The conse-
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quence rendered "all State institutions sub-
servient to the military power of the
President." Only by defeating the combined
power of the state and the nation could
Americans bring about desired changes if
government resisted. Under this interpreta-
tion, only victory in war assured the redress
of grievances when governments refused to
act. Hallett thought this view grossly per-
verted the American system of popular gov-
ernment by destroying its essence. Moreover,
he doubted that Americans would allow such
a travesty to prevail. The right of forcible
revolution-that is, the chance to succeed if
sufficient force could be mustered-meant
little to those who believed that they had the
inherent and inalienable right to control their
institutions. "It fails, and we fall back upon
the great conservative right of the people; the
American doctrine of popular government,
. that peaceable changes in government
are provided as the substitute of violence and
bloodshed." As the final touch, Hallett quoted
James Wilson's assertion that "'the people
possess over our constitutions control in act
as well as in right.' " 53

Webster sought to exploit the opening
provided by Justice Nelson's question about
an effective remedy. He reminded the Court
that the highest tribunal in Rhode Island had
confirmed the legitimacy of the charter gov-
ernment by convicting Dorr and others of
treason and by exonerating the militiamen
who had attempted to arrest Martin Luther.54
With those decisions, all questions about the
applicable law had been settled "above all
objection, and after all challenge." In making
this argument, Webster ignored the point that
Hallett has pressed, that state constitutions
and statutes had to be judged against the
standards found in the national Constitution.
He obviously hoped to win the case by secur-

ing a dismissal on jurisdictional grounds, but
he offered substantive reasons as well.

In response to Hallett's elaborate analysis
of the principle of popular sovereignty and
his lengthy explanation of the theory of
peaceable revolution, Webster stated bluntly
that "The Constitution does not proceed on

the ground of revolution; it does not proceed

on any right of revolution;-but it goes on

the idea that within and under the Constitu-
tion, no new Constitntion can be established

without the authority of the existing govern-

ment." 55 He agreed that soverignty was "with
the people; but," he said, "they cannot exer-

cise it in masses or per capita,' they can only
exercise it by their representatives." IJnder
the American system of government, the suf-

frage franchise was "every man's part in the

exercise of sovereign power; to have a voice
in it, if he has the proper qualifications. . . .

Suffrage is the delegation of the power of an

individual to some agent." The right to dele-
gate power could only be exercised in accord-
ance with law so as to protect against fraud
and to assure the representative character of
the resultant government. The lawful exercise

of prescribed rights formed the bedrock of
American constitutional government. Webster
denied any legitimacy to the direct action
theory of American constitutional practice,

Both counsel added brief concluding com-

ments concerning the use of martial law in
Rhode Island. Hallett accepted word for word
the arguments developed earlier by Dorr that
"martial law is in fact a suspension of all law
and a substitution, for a time, of the military
vis major." ¡6 As such, martial law had no
legal existencè under the Constitution, look-
ing instead to the establishment of a "military
despotism." Under Hallett's interpretation,
military officers could proclaim martial law
during emergencies, but any such proclama-

tion amounted simply to a recognition that
the presence of armed forces in a theatre of
war prevented the ordinary enforcement of
the laws. When martial law existed, it applied

only where and when armed forces fought
for victory.õ? Thus, the deliberate suspension

of the civil institutions in Rhode Island for
the duration of the alleged crisis was uncon-

stitutional, and had no legal effect. Hallett
urged the Court to award damages to the

Luthers at least on this ground, even if the

Justices failed to find in their favor on the

issue of governmental legitimacy. Americans
should have the assurance of civil supremacy
at all times, unless conditions of themselves

suspended the civil law. Otherwise, as Dorr
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had concluded, "the will of the people is
dependent on the military; and . . . whatever
goyernment they set up under . . . [military]
auspices, is valid and rightful; . . . [then]
might is the criterion of right, the principle of
the despotisms of the old world." 5s

Webster contented himself with the asser-
tion that martial law was "the law of the
camp;" or "the law of war, a resort to mili-
tary authority in cases where the civil law
is not sufficient." 5e The only limit to this
power, which accrued to all governments, "is
to be found in the nature and character of
the exigency." Webster's definition differed
radically from traditional theory and practice
in the United States, introducing instead the
prerogative or preventive view of emergency
potrvers of government.60 fn basic terms, he
insisted that governments depended in the
final analysis on the force they could muster
to maintain themselves against challenge.
More importantly, he left to the government
the authority to decide when conditions re-
quired a resort to emergency powers. This
line of argument flowed logically from his
earlier contention that governments, once es-

tablished, monopolized sovereign power. Pop-
ular consent to the establishment of a gov-
ernment meant that government must con-
sent to all future changes.

These opposing arguments confronted the
Court with a difficult and consequential
choice. Each side contended for its own defi-
nition of the meaning of republican govern-
ment, one insisting upon majoritarianism as

the basic premise, the other holding that only
lawful majorities counted under the American
system. One side gloried in the revolutionary
origins of the American experiment in gov-
ernment, and sought to revitalize the concept
of direct popular involvement in governmen-
tal change; the other insisted on the idea of
divested sovereignty and repudiated any other
concept of revolution than the forcible power
to prevail. The Court was called upon to
decide whether right or might characterized
American constitutional government. As
Hallett reported to Dorr, "we got the question
of the People's Constitution fairly before"
the Court. "Now what the Court will do is
surmise," 61

VIT

Although the Court held the case under ad-
visement for a year before pronouncing judg-
ment, Dorr and the Suffragists learned of
the outcome in February and March 1848.
Hallett wrote that the Court would probably
hold that the Luther cases involved "a politi-
cal & local question" not amenable to judicial
resolution, particularly by a federal court.62
The judges would simply refuse to "go behind
the existing Govt & the decision of the State
Courts." In March, Dorr's close friend and
political supporter, Edmund Burke of New
Hampshire, learned from Justice Woodbury
that the decision "will be adverse to the peo-
ple." 0a Woodbury would dissent, but only
concerning the issue of martial law. He "will
take the ground that the US Government has
no right to interfere in the political discus-
ions [sic] of the people of a State, and that
a State Government has no right to declare
martial law." These predictions proved re-
markably accurate.

On 3 January 1849, after the atmosphere
had calmed from the presidential contest of
1848, the Chief Justice of the United States
Supreme Court delivered the decision of the
Court on the Luther cases.64 After tersely
summarizing the sequence of events which
produced the cases, Taney dismissed them for
want of jurisdiction. As he said, "Much of
the argument on the part of the plaintiff
turned upon political rights and political ques-

tions, upon which the Court has been urged
to express an opinion. We decline doing
so." e¡ In a unanimous judgment, the Court
ostensibly refused to provide the definitions
that both sides had requested.

Taney's statement actually revealed very
little about the significance of the cases or the
impact of the decision. For in this instance,
as Michael A. Conron has observed, "An
abrogation of positive action had the effect of
positive action." 66 Taney and his peers on
the bench assumed the role of "American
counterparts of the Italian Podesta, the
French crown jurists, and English judges

from the time of Henry II to that of Black-
stone." The Supreme Court, by withholding
its hand, confirmed the triumph of the Web-
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sterian theory of American constitutional
practice and thereby sanctioned the trans-
formation of the old voluntary republic into
a modern nation-state. An analysis of the
two opinions delivered on that day in 1849
corroborates this thesis.

"No one, we believe," the Chief Justice
intoned rhetorically, "has ever doubted the
proposition, that, according to the institutions
of this country, the sovereignty in every State
resides in the people of the State, and that
they may alter and change their form of gov-
ernment at their pleasure." 6? But when and
if the people of a state exercised that power
remained for them to decide, not for courts.
"It is the province of a court to expound the
law, not to make it. And certainly it is no
part of the judicial functions . . . to prescribe
the qualifications of voters . . . nor has it the
right to determine what political privileges
the citizens of a State are entitled to, unless
there is a constitution or law to govern its
decisions." Such matters belonged legitimately
to the people to decide, within the limits
assigned by the national Constitution.

Article VI, Section 4 of the national Con-
stitution, the Republican Guarantee Clause,
prescribed the requirement of a republican
form of government in every state. But the
admission to and continuance of a state in
the Union gave notice to all concerned of ,
"the proper constitutional authority . . . of
the government" of that state and its "repub-
lican character." A decision by Congress to
seat the elected Congressmen from the state
"is binding on every other department of
government, and could not be questioned in
a judicial tribunal." Taney agreed that "a
military government, established as the per-
manent government of a State, would not be
a republican government," and that "it would
be the duty of Congress to overthrow" such
an attempted establishment. However, he
stopped short of explaining how the Court
would know when such an attempt was in
progress or how Congress might accomplish
its constitutional duty to prevent it. The Court
would act when the time came, but no such
imperative existed in this case.

If Congress accepted either the form of a

state government, or the means used to
change an existing government, the Repub-
lican Guarantee Clause had no further bear-
ing on the matter. Taney refused to define the
guarantee, except in terms of form and the
governmental functions associated with it. As
he concluded, "ft rested with Congress .

to determine upon the means proper to be
adopted to fulfill the guarantee.', Congress
had done so by adopting the Enforcement
Acts of 1792,1795, and 1807, delegating dis-
cretionary authority to the President to act
when any state requested assistance from the
national government.Gs In the event of con-
flicts such as the one in Rhode fsland, ,'the

President must, of necessity, decide which is
the government, and which party is unlaw-
fully arrayed against it, before he can perform
the duty imposed upon him by the acts of
Congress." Taney ruled that the President's
decision to recognize a government was ,,as

efiectual as if the militia had been assembled
under his orders" to defend it. Nor could the
courts question a Presidential decision, for
then "the guarantee . . . is . . . of anarchy,
and not of order." Courts could not intervene
during actual conflicts over the sovereignty,
since they lacked the power to quell the dis-
turbances; hence they "cannot, when peace
is restored, punish as offenses and crimes the
acts which [they were] . . . bound to recog-
nize, as lawful," when instituted. In the view
expounded by the Chief Justice, the Repub-
lican Guarantee Clause armed the nation to
defend existing state institutions against chal-
lenges from within and without the state. The
conclusion was clear: Change could occur
only if the existing government approved it,
or if the President supported the new regime.

That the state govemment had declared
martial law altered nothing, in Taney's view.
After all, the power "to meet the peril . . .

[of] armed resistance to . . . authority," a
power "essential to the preservation of order
and free institutions," accrued to "the States
of this Union as to any other government."
Nothing was clearer. "If the government of
Rhode Island deemed armed resistance so
formidable, and so ramified throughout the
State, as to require use of its military force
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and the declaration of martial law, we see no
ground upon which this court can question

its authority." Once the state government

made that determination, "it was a state of
war; and the established government resorted

to the rights and usages of war to maintain
itself, and to overcome unlawful opposition."
Taney refused to entertain the suggestion
that an existing government could or would
engage in "unlawful opposition" to its citi-
zens. By presuming the legitimacy of existing
governments, he virtually dismissed all op-
position as unlawful. Moreover, his ruling
allowed existing governments to destroy
political opposition by discovering a crisis

and proclaiming martial law for the duration.
Nonetheless, the Chief Justice denied that

martial law as used in Rhode Island had any

similarity to that practiced by the absolute
monarchs by Europe. In Rhode Island, the

representative legislature had resorted to mili'
tary defense of existing institutions; in Eu-
rope, absolute monarchs used military power

to protect themselves from the people. In
Taney's view, the difierence was one of kind
rather than degree, and he doubted that any
government could maintain order and defend

liberty without the right to resort to emer-
gency powers. So long as unlawful resistance

to government continued, the military com-

manders who acted under the authority given

by the civil government had unlimited power

to arrest and deal with persons suspected on

"reasonable grounds" of being "engaged in

the insurrection." However, the commanders

would "undoubtedly be answerable" for "any
injury wilfully done to person or property,"
or for actions taken "for the purposes of
oppression." Courts could and would protect

against such offences.

Taney's decision placed the national gov-

ernment in the position to defend state

institutions against change. Moreover, his en-

tire argument rested on the premise that sov-

ereignty existed in the established institutions
of government, and not in people acting di'
t".ily to exercise it. He never deigned tô
discuss the right of revolution, since he pre-

sumed the legitimacy of existing governments.

The Republican Gaurantee Clause meant

simply that the states could never fall for
want of support. Unquestionably, the Chief
Justice saw no danger in a strong national
guarantee, so long as the national government

acted to support existing state institutions. He

failed utterly to take into account, however,

that the discretionary power to defend carried
with it the equally discretionary power to

change..6s That is, a strengthened national
government could intervene to change state

institutions when the will to do so existed.

Justice Woodbury concurred in the ma'
jority decision insofar as it related to the

political issues in abeyance. As he said, "The
adjustment of these questions belongs to the

people and their political representatives,

either in the State or general governments." 'o
Groups struggling over these questions "suc-

ceed or are defeated by public policy alone,

or mere naked power, rather than intrinsic
right." He had no authority to discuss these

-ãtt".r, and he agreed that no court should

seek to settle them. Therefore, he joined his

colleagues in dismissing the arguments pre-

sented to the Court. Woodbury's reliance on

the doctrine of political questions rang true

with his own fervid commitment to the idea

of popular sovereignty. He stated his view

that Americans possessed the right of revolu-

tion if they chose to exercise it, but its suc-

cessful use depended upon the power to
prevail. There was no right of peaceable

revolution.
Woodbury abruptly parted company with

the other Justices on the question of martial
law. In the New Hampshire jurist's view,

martial law had no legitimacy under the Con-

stitution. Distinguishing this concept from

military law, he held that martial law could

only be invoked when conditions were such

that the civil institutions could not function

at all. And when martial law prevailed, the

military forces could only be used to aid and

support the civil magistrates in the enforce-

ment of the laws. Any other interpretation of
martial law, rùy'oodbury concluded, "would go

in practice to render the whole country . . '
into a camp, and the administration of gov-

ernment a campaign." He identified the usage

in Rhode Island with practices in Latin

59
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American dictatorships, and invoked prece-
dents to demonstrate that such arbitrary
power had been "forbidden for nearly two
centuries" in "every country which makes any
claim to political or civil liberty.', By sanc-
tioning its resur¡ection, the Court exposed
every citizen "to be hung up by a military
despot at the next lamp-post, under the
sentence of some drumhead court-martial.,'

On the basis of these conclusions, Wood-
bury urged the Court to reconsider and re-
mand the cases for further hearings at the
circuit court level. Whether the plaintiffs
could sustain their claims for damages he did
not know. But he entertained no doubt that
only the national government had the power
to wage war. The government of Rhode
Island had unconstitutionally usurped na-
tional authority in its attempted declaration
of martial law, since it did not possess any
"rights of war . . which could justify so
extreme a measure as martial law over the
whole State as incident to them." Woodbury
warned that failure to repudiate this egregious
claim of power "will open the door in future
domestic dissentions . to a series of but-
chery, rapine, confiscation, plunder, conflag-
ration, and cruelty, unparalleled in the worst
contests in history between mere dynastics
for supreme power."

VIII
The Luther cases ended in ignominious dis-
missal for want of jurisdiction. After all the
care and planning, the Suffragists found
themselves back at the starting point in their
search for vindication. However, they had
suffered much and Iost more in the struggle.
For the Court's decision settled at least one
question for all time: The right of revolution
depended for its exercise upon the ability of
those who resorted to it to prevail in a con-
test of might.'1 In addition, the sanction given
to the concept of prerogative or preventive
martial law inaugurated the era of the mod-
ern nation-state in American history.?, Fi-
nally, the decision paved the way for judicial
supremacy in the United States by enhancing
the authority of the Court to settle questions
concerning the allocation of powers under
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the Constitution. As happened frequently in
the history of the Supreme Court, an appar-
ent abdication of power in actuality mani-
fested an assertion and accession of power.

The theory espoused by the Suffragists
never again attracted much attention among
Americans. When the crisis of the Union
erupted in 1860, Southerners relied on the
concept of state sovereignty to justify their
actions, a concept very difierent from that the
Suffragists had invoked. That difference not-
withstanding, the Luther decision provided
the needed precedent sanctioning the suppres-
sion of the Southern challenge to existing
national institutions.?s As for the states, so
for the nation, as Chief Justice Taney found
to his chagrin. Ironically, he came to under-
stand in 1861 that governments might indeed
commit "treason" against the citizens.?a But
the realization came far too late to matter
much.

Thomas Wilson Dorr spent the remainder
of his life collecting evidence to prove the
legitimacy of his actions and the exercise of
peaceable revolution in Rhode Island.?5 His
papers are filled with warnings and urgings to
the American people about the serious dam-
age done to republican government. He
agreed with Aaron White, Jr., who wrote that
the peaceable exercise of "the hitherto un-
denied Sovereignty of the People has resulted
iri a complete Revolution . . . & that Revolu-
tion has been effected in our case in precisely
the same way in which Revolutions in all
former Republics have been accomplished.
That is to say by an usurpation of power on
the part of those in whose hands power has
been entrusted. Since the 25th of June 1842
R.I. has ceased to be a Republiç." zo

But White learned from the experience,
while Dorr did not. Whereas Dorr exhorted
Americans to return to the principles of the
past, White looked to the future and projected
new departures. As he explained to Dorr in
a prophetic letter, even if the details escaped
him: "Vy'hen President [James M.] Birney
[the abolitionist] takes the throne, we will
cram Emancipating Constitutions down the
throats of the Southern nabobs by the same
rule. For if President Tyler under pretence of
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supressing domestic violence can interfere in
behalf of a minority of a minority to guar-
antee an Aristocratic Constitution, a fortiori,
may President Birney interfere,to guarantee
a Republican Constitution, recognizing the
equal Rights of all men." " In 1861-1870,
the unintended legacy of the Suffragists was
realized.
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