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l:N'TRODUC'J.'ION. 

Fo� the information of ti1ose who may not have heard of the 
circumstances connected w::h the followir,g Indictment, and who 
may ,-ever have mel with the naine at I-Iard-Scrabbl,., in any Ga­
zetteer ancient or modern, it may be proper to state that .. rhe 
,•illage ,,r-·lfamlet of rbis name, is situated in the North West 
1,art of the town of Pro\'idencc; in a romantic glen,ancl consisted, 
previous to its clesiructi•Jn1 of about twenty buildings, inhab:tt:d 
by p::ople of colour. Here \I ere held the re,·els anrl midni�ht 
orgies of I he worst pal't of this class of the population of Pro vi• 
dence, Owinr; to the difference in the se\'erity of our Police 
and that of the neighbouring cities in relation Lo the blacks_, the 
ncimber ·had ii.creased in this I0\�1 as ascertained by a recent 
er,umeration 1 to upwards of 1200 persons. Among this numbet· 
there are a great many industrious and honest individuals, 
who in their departments rendet the;1,selv,:s usefl)I meR1bers of 
society ; but the mass, as mibht be inferred, can hardly be con­
sidered a valuable acquisition to any community, and their return 
to the respective pla..:,·s from whence they came, probably would 
not be considered a public calahlity. Between this class and the 
whites bickerings and antipathi�s would naturally arise. This 
ha� long- been partially the ca5e1 until on the evening previous 
to the Riot, 11 sort of battle royal took pince between considerable 
parties of whites and ·blacks, in constquence of an attempt of tho 
latter to m,,intain the inside walk � their perigrinaiions throu�h 
the town. Under this excitement, on the follo\fing even�ng a 
l�r�e number of the white population :issembled on the �reat
B,,· dge, a1,d after some consultation, the greater part repaired to
!lard-Scrabble, which they laid almost entirely in ruim,

Our neighbours abroad may perhaps be surprised that such
a tra11saction should.have h.:.ppened, apparently unc!er the eye of 
the Police,without their intar!erence; And our own citizens may
be led to infer that there is a tardiness and inefficiency in the na•
lure of our municipal government ( we do not refer to itli officers
"ho have uniformly dhchar�ed 1hci1· duties with vigilance and
abtl it)) w hich,as we increase in population,it may become neces­
sary to exchange for a form that will not in fact be more despotic
th.in the µnd,ii :cd"··powers of a Town Council, but which.is fitted
to carry those power, into speedy and effi.cient ope1:ation· as ·el{i­
gencies may require If such had been the case heretofore, the
r�oral and orderly town of Providence would not have bee::n Jis­
gracect by the existence of a Harrl-Scrabblr, or of'a mob to de•
moti5h it.
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.indictment of' the State ag11.i11st Ol-ive1' Cummins and 
ot!te1·s. 

PnovrnENCE sc . 
./1.t a Com't of General Sessions o.f the Peace, holden at

Jlrovid,mce, u:ithin andfo1' the County of P1'ot�ide11ce, 
01i the fom,th .;lfonclay of .Novembe1·, 1824.
_The Grand Jurors for the county of Providence, &c. 

upon theii- oaths present-tlrnt Olinr Cummins, Joseph 
Butler, Jun. Nathaniel G. :Metcalf, Amos Chaffee, John 

. 8herman, Gilbert Humes, Arthur Farrier, James Gibbs, 
Ezra Hubbard and William Taylor, all comorant of 
Providence, &c. gentlemen, alias labourers, alias tra­
ders, together with forty other evil disposed persons, and 
more to the Jurors as yet unknown, on t\Je 18th day of 
October, 1824, wit_h force and arms at Providence afore­
said, unlawfuJly riotously and routously <lid assemble 
and gather together to. disturb tbe peace of the State, 
and being so assembled and gathered together, armed 
with clubs and axes, a certain dwelling-lionse situated in 
Providence, .aforesaid, occupied by, an<l owned hy Hen­
ry T. \Vhceler, of ProvidetH.:e, aforesaitl, then and 
there unlawfully, riotously and routously did pull down 
ancl destroy, and other wrongs aml iujnl'ics to him. the 
said Hemy T. ,vheeler, then :ind there uul awfully, ri­
,otously and roulously <lid; to tbc 5rnat damage and inju­
ry of him, the said YVheeler, in contempt of the laws of 
the State,to the evil example of all othas in the like c8ses 
offending, against tbe fonn of the �atute in such case 
made anrl provided, and agrjnst the peace and dio·1tit.y 
of the State. Prefened by Dutee J. Pearce, Att;·ney 
_General, and returned by the Gran<l Jury a tnw bill. 

[Upon this Indictment, Oliver C.ummins, Ez.t'ft Hub• 
bard, Nathaniel· G. Metcalf, Amos Chaffee, Gilbert 
Humes, James Gibbs. and Arthut• Fanier, were sever­
ally arraigned and plead not f;llilty. Joseph Butler, Jr. 
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John Sliel'lnan anil William Taylol' were not apprc: hcn!led, not haviug been found uy tl:e �heriff. 'The Altomey General then 1n·oceeded to call the wit-

.' in !be '13th of tie pt. the Prisoners were acrain at·- 11<'.sses on the·part of the government, when 33 persons
nuJ-, it,df�rntl __ .P�t·�istcd i_n their fonn�r plea of not��uill.y. were called, and severally sworn. 

1 ,H:: uo111 L for the tnal of the Pnsoners, consisted· of The first witness examined on the part of the Govern-
Hon. Thom,ts '.\lann, Chief Justice of the Court of ment, was Jesse B. Sweet. He.stated that he "·as at a 

flonunon Pleas. . place in the northwest pa1·t of the town of Proviucuce . 
Hon. Fohc·i·t Hop kins } • . known by the name cif Hard-ScrauUe. on the evening of 
HoH. Josia.h Westcott,' Associate Justices. l· the 18th October, about seven or half past seven o'clock 

· That great number of persons were assembled the.re, and1t�li!'.lm '}· Smith, Esq. } Jl�stices o�thc Peace as- '11e saw about 40 at work upon Wheeler's house,tcariog ,� illum :::-l. Patten, Esq. socrntcd with the <.'ou1·t. · it clown; that he clid not go very nigh, fearing there might 
Arter hca1:in5 the argument of Counsel the f'ourt deci- · be clanger in cloing so : that after the lrnilding was partly 

<l�.d that tl1p Prisoners· were entitled to c'laim a scperatc dcmolishecl, the people who had been to work upon it, left 
trial. : it and went further clown into the hollow: that lie clid not 

Olfrcr Cuni.mins ,-vas then rmt upon his trial. The at this time lmo\-v any person who was at work upon tho· 
Jury empnnne11eil, were house. \Vhcn they went into the hollow he ,yent nigher, 

U?ni Hartlett,Jnre_man, Benjamin f'oc, Ezekiel ,llish� i and saw them pulling clown some other buil<liugs: Knew 
?P., . .: h�rnrn.s J, Wlnpple, .Moses Taft, Caleb Allen, 

1 Nathaniel Metcalf: he was very active, sometimes chop­
�ohn � cwman, Artlwr Greene, Oliver Holmes Wil- 11ing aud helping push· the houses down and rna<le him-
ham [{. Greene, \\Tiniarn ti now aud \\· illia1�1 An- self very h1�sy. Soon after,thc mob returned to '\V heeler's 
llrews, Jr. . r house, and finished tearing it down. He saw Cummins 

IKDICTlHENT ; l (the Prisoner) among those at work-heard him say that 
8tate rf l-llwrle-Jslancl vs. Olivei· Cu.mm£ns. t· when he went into the house ( Whecle1·'s) sorne!Jody shot 

Cornisc-.1 for the State, Dutc(l J. Pearce, Jltt'y Uene?•al. a pistol at him and hurt his mouth. He saw him stand-
' \1/ l \ u ing off with a club, said he was keeping guard. He also 

Com:;cl for t.l:c Prisoner ' - , c come ;,,_ 11u1·ge s.. Esc1, l . . . . . 
11· I l , ( .Joseph L. Tillinghast, Esq. saw um sometimes ass1strng m pu mg < own t 1c ,1ouse. 

,.,..,1 1 · , · When he said be was keeping guard he had a hr2::c c1uh, l ic • u1·y 11:inn�; been enrnaunclled aull the Indict- ] l ld cl lk · l ,." 
l I . , . argr.r t mu any one wou nee to ·wa w1t 1. h licit l.JH�nt 1·cat •• i.o w 11ch the Prisouc1· l)lcadcd not Lu.:uiltv, the b d l I · ,�·1 } , ] 

,1 tt r l " " the mo rcturne t 1c �econc time to n' ice er. s Hrnsc ( or 
1'.\. · ·01·m•,y orncra opened the case 011 the 1rnrt of the ;:,talc l H 11 · d I 1 · , tie a ) witness suppose t 1erc were 50 or GO pcrso11,, Jy st:-.. tm;�. lnc nature of the o1knce with which the J)ri8on- · 1 cl r1•1 , , 1 active y engage . 1cre were a great. many s·1}cctalon; ct· s,.on,, 'Ci!:n·5e1, a1ul l'cadin;:: the r.uthorities to· sho,v 

, 
• •J standing around looking on-might have be.en a thousand. w.1at co11�t_1i.1Jled n riot at conimon law·,viz: the uulnwful-

] 1 l Be understood Cummins, the prisoner, to say tl:at wheu .Y assem . .i 1111;; togdhr.T of three 01· morn ·11ersom,· to 1] 1J a11 · · • lie first entered VV heeler's house he was shot :i..t. ,{;;,l',\' U'l'"l'''�-1 �.�'1·. I)'' \·1· 111·11 ,., . '·l l j' 1 1· l J , ,, ·. "'' '''.· •, • , , as!-wmu.et nr a aw u }Hll'J>Ose 
1 • • him take an actiye part in pulling <lown 'the lionsc an,l fil1Tyrn;; ,,::iLl pmpr,_s 1� rntn ef1.:2ct in a fri;lttl'ul antl turbu� I · I ""II' l'''l"ll'"''. •'(', 'I' l ,. , p• , ,. ' {"' • • C 10p wit l an axe. ,� - •·· , ,, ., . "' .e � , mnn-s .1ngc:,t or ...,nrnmn.1 Law, ., ::..;:; ,, ... ,,1 • " .. - 1'i r• • 0 _ Being cross exa1:uined, witness said he <litl not g;o tl1crn :!.cl.,# ... J. ·, 1 ,1, � n,l • . s�r nn \.,. t·nncs, 0i)0. L.I 

, to. tear down any buildings. At .the first al ta.ck np011 
· Wheeler's house he was ten or twelve rods off. At Uw 
f iecond attack he was very nigh. Took Mctcrrlf 1JJ the 
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,,houl<lcr and askeu him if lie knew what he was ahoutt Jt.nce. fle presumed the gent1cma1i �voultl �10t say lhat
H� w_as close to the persons engaged in tearing down the, the young men who were clrnq;ccl .w1lh havwg be,en t':ll­
hu1lclrng, and n. great many other persons were nigh. fk gniret1 in this riot were the pl'opcr persons to take tnr, Lnv 
saw one olher person engaged in the affair that he knew,1 int� thei l' hands· and direct the . morals of Lhe town of 
'.rnn:cd Taylor, and also saw Humes (both of whom were Providence. . 
mdtcted). He was on the hill when he heard the pistol . [The Court, after coasultatiob� decided th prisonel':S 
firncl. Oicl not know whether it was ii.red bv a black man Counsel h:ul no right to inquire about the cliarncter of 
or a ,;hite man. Being as keel what busine;s was usually the house. J 
carried ori iu this- house, which was said to be Wheeler's, ·--- Whipple then took ·the stand,. He_ was pre.
replied he could not tell. · sent on the evening of the i8th, but could 1<lentifsno per-

'fhe Attorney General objected to any inqui1·y respect- . son engaged in the riot. . . . ing the·house; he said tbe characte·r 0f the house was not J�1r. 'i 'illinghast inquiretl who bm1t tlus· house and
· ou tl'ial. The witness said he did not know the charnc• · · whether it did not belong to John S. JJ �nks ? 
tel' of the house or hall, he never ,vent there. It was not · . [.,qttornc,11 Gene ral objected to the iuq�iry •] 
a very dark night., but no·· mo\)n. The persons engaged • Jitfr. Ti/LiJwhast insisted on the quest10n, It was ma-
'in the riot hall plenty of lamps· li�hted. tcrial to wh�

"'
m the house belong;cd. • lf it was in fact the

Edward 'S. Tripp was next called:" ' I-I c was at Hard- . house of Parks and . not of Wheeler, as laid iu thl:' iu­
Scrao&lo the evening of the 18th. Saw about 40 or 50 <1ictment • thrn a vet·dict in the case of acquittal or con­
persons assemulcd, engagcll in lc:u-ing clown the houses. , · clemuatio:i for pulling clown � house belon�in� to \-\· hec­
Witness cli<l not sec Oummius thel'e. · 

. ; lel·, wQuld be 110 clefence aga1_nst another �n<.hctment for
Tl_1e witnes_s· was then cross�ex_:un�ned as to the chara·c- \ pulling down a �1ouse bel_ong1�g to John 8. Parks. �nd

tcr of the house or hall that the rnd1ctment alleclgccl had, the defendant 1mo·ht be twice tried for the same offence. 
hccn tom clown. 1' The .:Jttorncl/ General contended it was immatel'ial to 

. The .IJ!lorney Gcn1;ral objected to the inquiry, it bein� ' wllom the hou'sc belono·ecl. The defendant was charg-
immaterial to tlie trial. . ecl ,.,1·th hitvin"' been e�n-a,o-e<l in a riot, in which l'io't a.

· ' 0 :,:, 1:) 1· f h l Jlir. 'l'illin�·hast, for tbc pl'isoner, said they had � house was desLTOycd, and the owners np o t c 1ouse
right to inqnirn ·wha.t sort of a building it.was, whether it ·· could not a.ifoct this indictment. 
was a hour;e or a pi;;-stye ; as he was persuaded the gen- ! • f'Vclcome .IJ .. Bitr[{CS, for the prisoner, conten?ecl that
tlcm:tn would not contend the lH'isoner cou1d be indicted l. even if the own�rship and occupation 'V:e_re 1mmate­
for tearinp; down a pig stye. He wished to show that I rial in constituting the offence charf?;ed, yt:t 1i·.the Attor­
this Hall was a nuisance-that it was a p1ace where a · 11ey General chooses to insert that ownPrslnp and occnpa­
Cl'ow<l was usually collected. The jury had a right tQ · tion in his indictment, the moment he does so it becomes 
<lrci<le upon the law and the fact and ctll the circumstan- : matmial an<l he is bound to· prove it :is a11ecl�c<l.. ]_1ut
ccs ought to be laid befol'C them that they might judge in this cttse he was compelled to insert it in lns mdict" 
whether this house was not such a nuisance as justified mcnt, and an omission to do so must have been fatal. 
I he pi•isoncr in ai(ling iu destroyiui; it, admitting he had To this point he. cited 3<l of ;, hilty�s Crown Law,. 88:2.
done' so. :f. Leach, :253, in which it is stated m a _notr., t�at m an

The .Jlttonrn_y General replied that ueither the house not indictment on the Statute for a trespass lll cultmg clown
its inhabitants were now on trial. 1f it were a nuis'.l.nce two elm trees· the name of the owner of the trees is ma-
there was a lesal way to have. it removed, not by vio- terial and mdst beinsertcd; and the same doctrine would 

:,i.pp�y to an indi:dmcnt for pulling down a }muse, both 
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iu·li1q1vnts bci11.� fou�d ed on S!ntuie '[�1 c l I' ;1 t 

,. 
· .,· f ,:· • L • 1 · < e,e.nuan · waslll/l'��d. o�· pu1_111_ir do \Vil a house belonging to He11ry T.\\ he_,\ci' .rnd if h tur1!ecl out that the house <lid nut• bc­!nn� to \-Vhcelcr, l;e nught again be iudictecl for destroy­mg !.he same house be!oiwill'" to J ohu S }) .1. Tl J1 C 

n � . a1 \.S, • 
1
1� ,•n�:�mey• ""e,ieral i·ep lied, th�t in the case cited by1\1.i. ·• 11 ,..,es , !ht, Proof of ownership was material be­co�se �he Co?rt not only ptmished the dcfonllaut for thecmue 1fconv1ctcd, but wc1·c also bouud to a w:trd to the own�r of .the tree� damages for tlrnii· being destroyed,->·Buttn this ca se�•�\ Court could not awa!·d any damagesand consequentlJ it coul1l not be matcnal to pt·orn to to who� the house _h_donf;cd. The particular day of the ri_ot was spec,ticcl 111 the indictment ancl this'V:as

1 

s�fficient to pr�tect t�1e prisone1: from an_y othct· in-chct.nc nt found a-2:amst huu for., 1·iot at 'I t t· l • 
['". 

� - .. , L rn na1· 1cu ar hmc>.. � h� Attomey Gen�1?l _was about to p;oceed int�e d1scuss1011, _when Mr. l ilhngnast withdrew the mo-- �10.n to be pei·m1�tcrl to �o iuto the inquiry of the owner.s�1p and occupation of the Jwuse. J 
• Jarnes Rounds was then calletl on the part of the gm·. teinment. He was present on the evening of tlic 18th­sa�v �bout_ 5� pe1·sons engaged in pnlling down houses.He"' as withrn Lhree or four rocls o·f \lf'l1eel ·' 1 8 - ' ·r Cl S IOUSe,-aW no one at work that he recognized. D1�sse� Bacon saw about 50 persons eng,igcd in thc'ri­ot .. �-�w no one that he knew except Humes and Met­ca1f-d1d not sec Cummins. C/wrles Holden, 2d, was there, but did uot sec Cum min.,nor any he knew at work on the houses.· · - .,
Joseph S: .JJ11gell was p1·csent ·. when John S. Pal'ks'house �1· hail w�s torn do\rn, about �W rods off; he knewCnn;11�11ns, but did not s·e_t>, him thei'e. fVdlzam .!ln,rc!l.-f'1evcn houses were J>ulle I I I o t I :., · c c own, anc ao�· our ot icrs l>_aclly shattered. Dicl'nt know who occu-prncl the hall siuc� to Qe Parks'. �eing c1·oss questiou-10ned as to wh.1t was usually carrrnd on there, said he�uppose<l the c1rn.�·nctcr of tlrn house was very well under�

!�ood, nncl Urnt it_ was not necessnry to tell what use it
f
rns put to. Be did not see Cuu1mins-kept at a clistancr.rom the sceuc. 

11 
I 

David Burr anil Josiah Snow ,ve1·e tliel'e, hut did not 
see Cummins. Snow saw \ViH•ck1·\.; house pullell down· 

. but did, not rem?mhcr any he _saw cn;;age<l i:1 it. • Clir1rl1,s. C,rrti.s !illW ( nmmrn,, there, O or tO n·clock.
Wheelc1·'s house l11ul been torn l1own hcforn he got there. 
Cummins passe,l liim on the sitle hill. whern wiLness 
stood, about te11·1·1Hls l'rom tl10,m at \VOi'k on the houses­
hc.had no club-tlill not hca1· lrim :_:;iYc a11y oubrs. Saw 
uo one do :my thin�' he can recoiled iu particnlar, 

· C,;rus Clw.vc!aud was thel'e at hnli' past eight, under­
stood the first attiu;k had hel�ll m:uie 011 \\ het'lci·'s or 
Park's house. Did nut sec Cummins nor any one. engag­
ocl in the business whom he knew. 

Samuel Stopb·,jun. wus not there. 
George T-V. lhwen, gut Lhere ahout ten o'clock. He saw 

Cummins. Cnmmins was then cl11i11g nothing. He tried 
to show wilness a wound in .the mouth, where. lrn saic\ he 
had ucen shot in the mouth./WiLncss could sec 1io wot11Hl, 
Cummins toltl witness h�:-,vas not going to do any thing 
more. Witness bciug c1;oss questioned s::icl he saw· some 
others he knew, at wm·k on the building;-., but as they 
were not on trial he was not ohligccl to tell their names. 

Genrge Ormsbee saw Cummins that evening with ad1tb 
in. bis h�ucl. he said he was on guard, this was about U 
o'clock. saw him near the J>lacc whern whec1cr's housl1 
was pulled clown. Oummins told wituess he· sto<Hl 
ther� fot· fear the blacks would come upon those who were 
at wol'lc upon t.he- houses. Witness hacl seen pl'lsonc1· 
several times before he saw him tbis cvenii1g, anfl could 
tell him distinctly. There. were several lights ai·ound. 

Genrf_(C fV. Fo:i: was there auout 9 o'clock, saw about 
21 or 3.0 persons engaged in the riot, but knew no one. 

.llbraham Bennett clid not sec Cummins there, 
Lyman Car/;1/ wa.s present t.hat C\'cn�•!g, he knew _C1�:n•

mius well: sa.w him 2:l rolls from I hui'bt�1·'s b111ldrng 
looking on jnst as any ol:her spr.dator. This was while 
Wheeler's house was pulling down. There wern ahont 
a thousand spectators present. No means were used bJ' 
t!icm to I)l'(Weut the moh from te:u·ing down the bniltlinF;s. 

.farncs JV!. Olueu nnd David Burt were thr.rc, hut. saw . 
., . no f,ltlC they knciY. Di,l not i:-r-e Cnmmrn�. 

I 
/ 

/ 
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. Lynwn f arr saw Cummings go into a house, lrnlieve -�
· 'twas \i\' heeler's .. Understood he was the Hr�t tlniL wen!.
in. Somebody fired a I- istol but he did uot know who -
He also i;aw Cummins with a club.wlriie on guard. 

John L. JoliusoY/. s:nv .:Metcalf at work, but did not see 
Cummins. . · . · 

Samuel Lynden was th.ere, but did not sec Cummins.·
Samuel V . ./Jllr.n i i.cl not know much about the sub-· 

jE'ct iualter. He had the honour of being one of the Town's 
watch and he went there in consequence of the riot be.in"' 

t. . <l f, 
b 

au 1c1pate . . -te went as far as the Hall, perhaps the At-
torney General knew whe1·e it was! Bdng questioned 
if _he was in the habit of going to the Ihll? witness rc­
J)lwcl he had bce.11 thc1·e frequently, but only in the capac­
ity of a watchman. He went as nigh the scene as from 

· the Court-;-/ ousc to the jail. Couh'i not-tell how many·
. w Te at work in the Hollow. There was noise enough 1.: 
to !w a thousand. 'i 'he place was celebrated in. the an­
:r:als �f Consta�les auc.1 W a.tchmr.n; be always kept as fat 
�t·om it. as possible and only went there when his dutv 
i1;1-prrio11s<11 called him. · He never flinched from his clut;, 1 
as a ':atr.hman. .Next morning he visited Hr.ird-Scrab­
hte. tt was a complete ruin. the hom;es demolished. the 
�nl.iahita.nts wit:1out shelter and every thing in rµins. · Bc­
�ri;; cross examined, wituess said none of the spectators 
,uk;·fornd to stop the procer.clings, d c went there with : 
1U l'. M,rnn his/;:/� le�dr..,, and they dicl not think it pro- 1 
vcr 01· · prn(leut to mterll•1·.c. Considered he was do- � 
i

:-� his. duty by going tbcre and keeping as still as pos­
srnle. ��ome of the 1 o\.vu-( ·ouncil were there-went 

· h,1ck 0,·,::nh and fo!·war<ls but clitl not interfere. Ile- 1
ing aske1l bis reason� for not interfering. replic,1 when
�1:·. saw n. lwu-'e 011 fii-c he ns1rnllv tric<l to pnt it 011t. but 
If it had got ,a, fa.r i11 fb.nu•s that it would scortch ltim if . 
he went near, he should think .it was best to stand back. 1

· D,,;,i•:I :V{:u.vt:r, the next witness, wa,i not thci·e ;. saw 11, 

party gorng up to Park's Hall.. Jonas BaU, and 1\ict­
calf appeai·e<l to be the most ,noisy among them.

JVewc/U:;hni, was next sworn. The day aftcr· tl;c ,·i­
ot, rummins. him that sits there, comes jnto the cc11ar
like where I was and said he went up to Hard-8cra&N-�

13 

tl;at 11ig;M, an<l. l;e bad wo·rkml like a good fellow-jist in

that 111;wucr: be said he got shot there and showed me

the place in bis mou_th, but l �oulcl'nt sec nothin.g �ut a

sm1tch like, and l thought 1f he bacl bce1� sl!ot rn the

mouth the wonntl would' have been more inJur10ns-tlrnt

wn.s what l thought. On cross examination, �vitncss tle­

clan�d 'tvvas all he knew in_ auy shilpc or faslnon-Cum-

mins said h� worke<l like a good fellow. 
l-Jirum /)a-vis .saw Cummins in compr.ny with about

t\Yr.nty·•()thers going OVCl' to H ard-f�crabh)e, �uny of

tne.ui· had clubs-be knew uo one but C ummms, who

passed close by him. Be hau seen ( u�1mins �?ft.en be­

fore. �1aw l1im afll-rward� at I'ark's Ball. 1 Ins was

the fast house attacked. Uid not see r :ummins doing

any thing 011 the house)_ �1or a1!y one he knew. Th� night

after the riot he heard: .um-nuns say he was shot m th�

·moulh anJ that he hull worked like a good fellow . 
Wal:,:.r R. Dunfi;rth� nwmber of the Town-Council,

_stated that ·he went towanls the scene of riot; stood some

tlistancc off �aw no one cng;agetl in the affair be knew. ,

.About fifty JH•rsons ::ippenl'cd to be actively e;n6ngecl.- ·

I-le was the ,_inly m mber of the 'l,'own-(:ounc1l _pr�sen_t. 

W bile he wa!s there tlw rioters were attackrni; a btultlrn� m

N. Provith�nce. Uid not t.hink it safe fo1· him to interfere.

[The Jlltorne:1 General here cl�sMl the opemng on the part 

· of !h1J ,State.] . 
No witnesses were callt�d on tlic part of the Prisoner.

fV. .J.1.1:J u,·$(e-�, b:sr,. for the pl'isoner,in opcr.ing the d_cfencc

stateil to t.\1cJ ury th,tt t he circum�tance��nder winch he_
appeared wcrn hi;;li\y emhar_ra:s:3111g. 1 he ca:5e was of

a nature to preclude the p11ss1lnl1\y of preparation_ and he

knew nothing of the facts until lbc w1taesscs d1scloscd

lhcm in con t 
· .

Under this Indictment, (admitti.ug tl_1e eYidenc_e to �e 

sufllcicnt) the prisoner cannot he co1w1c�l1d. In 1t the l'l·

ot is stated to be the unlawfully assembling &c. of a. num­

_l,cr of persons and the demolishing o! a. house owned and

occup£cd by one H cnry T. '\'\' heeler. fhc name of the

owner bein°· thus inserted, must be prnved, and no proof
::, · ff' • ·1 ° (�I ;t• ' C 

}ins been offrrcd to lhat c ecL. no . 1, ,.y s om-
mon Law urn. ancl 1 Leach,2:;3,itis saidt.hat an avCi.·-

. , 



; -

. , . 

. ._;; 

. . .. �. 

; r \. 

J!) 

mcnt of the name of the ow·ncr is malcrial, and by llrn bosL ··. The fact that the p1·isu1ier said be was shot is uo lWl­
ostablishcd principles of Cl'iminal law a failu1·e to prove_ -. dence n""ninst him. Be was doubtless iq the crowd as a. 
any material averment in au indictment is a fatal neglect. · thousand. others were who wel'C not concerned in . the ri-

N either. is th� eviclence. su�cient to _co1�vict the P!·iso-· . ot: and a ball dischari;cd from a pistol_ or a musket would 
uer (allo,�mg tins legal obJectum to be 111 touncled.) F 1·om •. -'as' probably hit l!im �s · any other. His subsequent cle­
the 47 witnesses produced by the Govcl'llment, 6 only cl:\l'alion to N cwell Stone, " that he was there and WOJ.'k­
swcar they saw the )>l'isoneron that evening, and of these cd like a ..,.00<1 fellow," is inconclusive: Jlc was there, 
,Sweet alone testifies tl�a.t he sa� him use any violence. but this f,�t is 110 proof of �,�s f,li�Tt_raml __ the. _rem�inirri; 
If he ha� �een conspicuous, active �nd a le�clcr, son�e of piu·t of the declaration is to� ·rnclefin�te to c?nv1�t !nm.­
the remauung 46 would have seen 1t. It 1s sub1mttcd It ufrrht refoi· to a concern m the not and 1t nught refer 
that Sweet tes_tifies at best unde1· ve1·y l�oubtful, c�1·�uf11• to any thing else.· The testimony of Dav_is, th_at he s�w 
sta�ces. He 1� . the ownPr of a ho�1se 111 �h�t v1cuut_y the prisonel' with twenty o!hers, armr.? with sticks, _go1_11g 
wluch on the mght of the alleclgcd rwi was lllJUrecl. His, iu the direction of Harcl-Scrnbule, without more, 1s m­
feelings are all hostile to the }ll'isoner and , if a conviction sufficient and he swears that after this he saw no more of 
"_will feed nothing else it will foed his revenge." He him. Tlicre is then no evidence of any act of violence. 
confcsse_s when the _ attack com_menccd upon _ Wheclet·'s_ cornmitlecl. by the prisoner upon this_ residence _ of the gra-· 
house his apprehens10ns k(>pt 1nm at some d1st�nce but -ccs, 01 .. any assistance affor�le_d' by b11!1 to the rioters, s:i,ve 
after.the pe1·sons engaged bad departed from tins house the·evidencc of Sweet who 1t 1s submitted swears against 
and gone into �he Hollow_. 

and the riot! (if there was ?ne) ' a:11 tiie prolrn.bilities of the case and is contradictecl. by the 
conscquent.ly mcreased lus fea1·s for ln� safety �ubsul_ed 

I express tcst.imony of Cady. . .  
and he ,vent near enough to see Cum1�1ms choppmg with Joseph £. 'f'ilinghast, Esq. close�l the defence. G.ent�e� ·
an axe;, &c. I� the hurry antl confus10n of the mome�t, 

1 of the J my.-Thi� 1·euownecl. c1_ty ofHard�Scrabble lies 
where every tlung was tumult-when he was wedged m . buried in its macrnificent ruins ! Like the ancient Babylon 
on every side ?Y a crowd ancl h�s _fcel!ngs �xcited fot· j it has fallen with all its graven images, its_ tables of im­
the safety of lns o�'n property, 1t Is highly unprobable : lllll'C oblation. its idolatrous �·ights �1111 �acnfi.ces, �nd my 
that he would so closely observe the face of a man, con- clicnl stands here charrrcd with havmg invaded tlns c1as­
fcssedly a stranger to him, as to he able to identify him , sic "'l'Ound and tom cl.o�vn its altars and its beautiful tem­
_at any sub.sequent perim�. Besides in this he is express- ( ple�! I might. gentleuien, he pathetic on_ this subject, �ut 
ly c_ontra�hc�ed by the e�1dence of Cal�Y, who s,yea�·s that , I spn.re your feelings. The name of tlns _celcbratecl. c1t.y 
•tlurm_g tlus tune, Cummlns was stanclrng by Ins s1'.lc at must' give yon some idea of i_ls ch�racter 1f you ·hnve not 
.the distance of twenty rods from the place of the l'lot.- been sufficiently conversant with history to have become 
Curtis also saw Cummings, between Y and 10 o'clock.'1 acquainted with it• Hard-Scrabble!! ThQ origin of this 
·standing on the hill, . entirely disengaged from the,, ac- " �ame I c;1.nnot pret;nd to ti-ace. It must hereafte�· r�main 
.tors below. The endence tlrnt he " stood guard as : · for the researches of the antiquary. W hethe1· it 1s be� 
:the wit!1esses _exp)·ess_ it and th

:i
t he march�.d forw�rcl. a�tl. ,. cnusc you Jrn.ve to scrabble }ial'<l to g,et there, or to scrab­

b1ck '!1th a st,ick 111 his hand, 1s undcsen·rng lhe notice . ble hard when you are-there, or lo scrabb�e 111ml to !;el 
of the Jury. 1 o suppose a_ny man thought he alone coulcl · safe away, I cannot take upon me to deternun_e. 
protect_ a body o� men ::igarnst another, would be to 6U�- l It is much to be regretted that among the t�1rty 01· forty 
pose _lmu a fool mclcec�. The act should l!e taken as it i witnesses the· Attorney General has exnmm�d, some of 
wa� mtendecl a sportive one and not des1511c.tl to afford : them have not explained the etymology o� tl�1s name.­
assistance to the rioters. l p ns· after all it is onlv meant &, s descr1pt1ve ef the

. Cl'b.i,l' ' • 
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shuffling, which is the.re p_racliscd in the graceful e,·ol�- indictment concladecl against the form of the Statute, yet
tions of the <lance, or tnc zig zai; moverne.nts of Pomp a::1cl a riot was charge1l ·fo the indictment as an offence dis­
Phillis, when eng;aged in. trc:u.ling the minuet rle la co�n·.' tinct from the pulling clown the house which ,fas im;ert� 
But be that as it ma.y, we must all at;J·ce the cleslruct:1011 eel as an aggravation of the circumstances attending the 
of this place is a be11.eli.t to the mor�ls of t_he commun1ty;• riot, and if the facts proved <lid not come up to the of­
I admit it has been done somewhat rn an unpropl:'r man- fence created by statut.e,-yet_ the proof of the lesser offence
uer, which I hope may neve1· be repeated, not b:c:rnsc of a riot at common law, was sufficient to convict the
any evil has he�n d'.

me, out because such. mo�es i_�r the prisoner, and the conclusion of the indictment must be
redress of public ;;nevances are <h:ng;e�·ims:_ n1h1• tl:ose rn- , rejected as sm·plusage. To this Jioint he cited 1. Leach's
e-aO'ed in redressin!!: the wrornz:s ot socrntyrn thrn manner,. Cr·o,vn Law 868 37,J · i Chitty's Crown Law 1.116 •� � '-' · . '-' l • f ' ' ' ' U ' are liable to go to grea.t�r·extents un:,er the excitement O . {), 'J'erm H.eports il12; Tomlin's Criminal Law 93,202. 
the moment than they rntend. :· nen, perhaps�· has been ,M,-. Tilli,whast still contended that the indictment was
the case in .the instance before you , hut with any \such e:'- founded on the Statute and not on common law, and that
cess mv client. even if'I admit tic was n.t all concerned m ns there was no evidence that twelve persons -were un­
this tr;nsaction, does not stand convicted by the evidence lawfully assembled with arms, or thirty without a1·ms, the .
you have h�:nd. . . , . . , . · 1 · jnry . could not convict the �risone_r on the indictment 

The Counsel then went rnto the �::111sidei �t 1?n of t,ie which had been preferred agamst him, and that the At­
law as applied to the Indictment :�garnst the : 'nsoner.- toi·ney General having· concluded against the Statutef He contende.,\ that this was �11 inclwtment fountl_ed on ,the without having charged a distinct riot at common law, 
Statute of · Rhode-lslan<l ( j). .• L Law;s, P· ! 1 �- J an�l ,rnd had made it an offence under the Statute, and that he·
nothing to·clo ,,,ith the·common law. !'he tnchctment de-, co.uld not, to suit his convenience, take bnck what he bad 
scribed a specilic Statue off1�nce, anil n_ot the common ln.w done and say he only meant to indite the defendant at­
offence ·of a riot, and concluded asarnstthc foi·m of thc common law. 
Statute in such case made and provided; a:111 as �he pul- . Another point made by tbe counsel for the prisoner
Enµ; down a dwelling house was not an 1mlictahJc offence, was, that the indictment alledged the house torn down
of this description, at common la\�, butwas mac!e so by>wns the property of one Henry11.Wbeeler. and was occu­
Statue, (which :�;tatute was �ak.en alm�st "<;rb�ttm from_ pied by him,but,as on the contrary it appeared from the ev. 
t.he Statute of George I. which macl� tins. an rnrhcta?le of- · dence to be the property of John S. Pa1·ks, the jury could
fence, punishable by death, though 111 tins country 1t was, not, on this •indictment, convict the prisoner of pulling
punished by both line ao� i�nprisonmcn�,) the J m·y _?Inst 4own t�e house of H�my T. ,vheele�·; neither was there 
confine themselves to tins :::,tatntc,. amlil _they com icted any evidence that 1t was a dwellmg house, or such a 
the defendant at all, mnst find 111m guilty under the_ uilcling as would bring it within tlte Statute. .Hut it
Statute. The terms of the Statute, commonly called the vas in evidence that it was not a dwelling house, but a.

l:Uot Act,requi1·ed tha.t tl!ere should b� twelve person�,�rn� dancing hall, where the party-colour�cl votaries of pleas­
la.wfully asscmble,1, ,v1th arms 01• tlmty persons mMt m-. �c nssembled together, and the n01se and the smoke of 
erl, engagecl in dC',sfroying anJ rlwellinr; l�ouse or othet their incense went up to Heaven! ,_ . 

· house, any house for p1;1bl�? uses, barn, mill, malt hon:e, (The Attorney General here ofl:e;ed a deed to �r�,:estore house, shop or s!up, rn 01·der to render n.ny one ha�. th� house . belonged to Henry I. Wheeler. · 1 his
ble to the penalties impos_etl by Lhat Statute. · , �as objected to on the ground that the evidence had been 

The Attorney Genernl here intm·posecl, and re,:ul the loscd·ou the part of the government, ancl in this stage. of 
autliorities on which he relied· to show tha.t aHl.10ugl_i tl.ie,, he trial, no further testimouy could be produced, A 
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<lisctm,i ve dialogue ensued 'betweci! the Attorney G�neral
ancl the prisoners Counsel, which the gentlemen were left to
settle iu their own way without the assistance of tlie Court.
The Attorney General hamle<l Lhe deed to the jqry; the

· dcfentlaut's Uounsel quietly took it away,. ancl proceeded
· ia his defence.. J He stated, ns tt third poi_nt in. the dc­

fonce, that there were two modes of clestroyrnfj or remov­
ing a nuisance. One was Ly the slow process_ of �he law
in an indictment, the other by ahaternent or tcanng 1tdown.

· This last is rcs01·ted to when individuals or the public a.re
suffo1·in"" from ·11. ·nuisance which the tardy operations of.

the law::,will be too Ion;; in removing, or which perhaps it 

cannot effectually reach, as in the case before the jury. 
The house, or rather hall which the· <lcfc11tlant was

cha1•0-ecl with having; assisted in ilemolishiug, had 10115

been::,a notorious nuisance in the tO'\-Yn of Providence. II

was the resort of the most corrupt part of the black pop•

a1atiou, who supported their. clc�auchcries and riots bJ

carryin"' thither the plunder ot theu· masters ancl pawn 

: inO' ft f�· a p'articipation in these disgusting scenes. Tb ·

autliority of the To�n �ouncil, as f�r as it cou_ld go, au 

the tenor of several md1ctments ag:unst the occupants foi.

a disorderly house hacl been resorted to in vain. Th 

populace at length took it into their hands an_d: dcst�·oyc

· this -'sink of vice; ancl there was not a sober c1t.1zen 111 th

· to,,..:11 wbo could re""ret it. U ndct· these circumstances h 
. :i}Ut it to thejm;y whether they wouhl con_vict his �li�nt

· even if they bclicvecl he had some haucl rn demohshrn�

this nuisance? 
.The Counseltheu_went · into an examination of the tes

tinio:1y and inferred that it was not p�o ved his client In
participated in what was called the not, any more tlia

the thousand spectators who were there. . · · 
. fMr. Ti1lin0hast close� fh� �le�ence ha�•rng spoken �1

1 

hour and three qu_al'tcrs. J_ he l11mts of tlus rep01·t w1lr

only admit of a hn� trans�r1pt of the argn!Ilen_ts of tht

gent.lemen·engage.d in the tnal, and we tru�t t�ns will be con­

sidered a· sufficient apology for any 01111ss10n, or appa 

rent injustice which nny of them may inadvertently suffo

at our liauds.] 

H) 

._TLe .llttonze.71 Geneml closed for the goverument. He 
saul he had nothing to do with whites 01· blacks in this 
�rosecutio_n .. He ha<l only to discharge his duty to the ·
::Hate. Tnc rnsults which the whites may 1.ta,1e suffered 
from Lh_e n111�1erons l,lack population in this town, had 119 
con11ex10n with the oifcncc charged npou the prisoner al 
th� l,ar. Th� question is "·hat part· dicl Cummins the 
Jll'ls?ner take rn tire riot of the 18th or OctoLci·? An<l if 
tl�e Jury were sat_isfietl he was actually cugagecl in that af-

. tan·� Jrn ·was convrnced they would not screen him frolll 
Justice though the honse he aided in pullinfi clown happen­
ed to belong to a black man iustca<l of a white man. 
The :1-tt?t'ncy Gener�l urged upon the jury the danger of 
sanchon1?g the <lo�trrnc that had been advocated Ly the 
cou�sel . to1: �he 1m:'ioncr, wbid1 went tlie fongtlt to au­
thorize mdn:1<1�als to comlii11c together and clest:-oy any 
house or bmldrng Llicy might choose to cousider a nui­
sanc�. . E11courage .this doctrine anll no ma.u in the com-

. mum�y 1s s�f�. Vv e live in a land of law, and there arc 
no evils cx1st111g at Ha.rd-Scmbulc or any where else that 
a remedy may not be founll for .them in the-law of tlrn 
land. lf these evils existed at that nlace: why were they 
not complained of? 'l'he law was• ope:1, :rn'd as an offi­
c��· �f the law, he w11;s _re�dy and al ways_ ha<l Lee�• so, to
bunt> these offenders w_1th!n the reach of Justice. -._ 

Tbere;wet·c two prmc1pal g!·�unds assumeJ hy the
Co�ns�l m tltc defence of the 1msoner. One that this. is 
an 111<l.1ctme1_1t under the 8tatute, a.n<l that consequently 
L�te prisoner cannot be found 5uilty of a riot af commot1 
law � an<� the .other, that the evidence is not . sfficient to
coov1ct him of either offence. The Attorney Generd 
con_te�clecl that the offence charged in the indictment was 
a _tl1slrnct and complete offence at common law. The in­
chctment cltarg�s th� defendant with unlawfully ancl ri­
otously assemblrng with other persons to the number, of 
_more tl1�n th_rec, ancl this is a _ distinct offence · in 
itself. 1 he cu·c�mst'.rnce of pulliug down the house 
was mere]� c_arry1115 rnto c;lfect_t�c..inlcut of the u11law­
��lly tJ.s�emol�o0 tnge�hcr, aud was an aggrnvation of the 
uot. 1. he not was complete whether any builclin!!; hncl 
heen desl:r�yecl 01· n.ot .. 11.111I the indictment was uot iffect-
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cd hy the· conclusion against th� Statute, which might be· 
rejected as surplusage i_f the evidence . did not �ring 
the offence up to the Statute. Where an·offence existed 
at common law, it is no error to conclude against the 
Statute, but if it was created by '.::tatute alone, it would 
be -error to conclude at common law. 

The Attorney General then commented on the Statute 
of Rhode- lsland. The design of this was to prevent ri­
ots and unlawful assemblies, not to define what constitut­
ed a riot, nor did it affect the offence ,,·.hich previously ex­
isted at common law, but rather recognised that offence. • 
The jury must be satisfied this Statute merely provided 
n. summa1·y process to disperse riotous assemblies, aniil
prevent their p1·ocer.cling to acts of violence.

The drift of the gentleman's argument, scmnccl to be · 
tha.t because the prisoner was guilty of more than tlic com­
mon law 1·equired to constitute a riot he therefol'C ccmlcl 
-uot QC punislied for a 1·iot. An appeal to the common sense
of the jury, without referring to the clear doctrine of the
common law, which always included the lesser oifencii
within the grcatei;, was a sufficient answer to this part of
the argumen�.

· In relation to the ownership of the lwusc the Attorney
Genel'al repeated to the jury the agument advanced to the
Court on this point, f sec page I 0.]

He then proceede-d to the examination of the testimony.
The gentleman says we arc pushed for evidence. But this
difficulty arises not from the want of the existence of the
evidence but from the apprehensions which arc entertain­
eel by those who arc called upon to testify; and let me
tell you gentlemen of the jury if these young men who
are said to be mere puppets in the hands of some persons
behind the scene arc not to be convicted because the popu­
lace do not wisli it, ther� will indeed be danger in any one's
testifying in cases similar to this. The witnesses will be
proscribed by this mob, and their houses pulled down.
If tlie blacks arc riotous and keep disorderly houses tl1e
law is open to punish them. But if they live here and are
not outlawed they have a ri!;ht to be protected by the law
in their persons and property.

.. 

· '·fr gentlemen of the jury', in the town of. Proyidcnce so
· much celebrated for its· morals and fo1· orderly conduct,
-a mob of this description could collect together ancl prncccd
in a systematic and uninterrupted man net· to tear clown .a
number of dwelling houses, you must be pretty well satis­
fied it is time some effectual measures were resorted to to'
put a stop fo thct·e high lrnncled proceedings. . . .
· The 0rnund assumed by the counsel, who are compcll­
P.d to resort to any thing· for a defence, that this hous,e
was a nuisance and that the prisoner had a right to assist
iu tearing it down, is not supported by a single case in the 
books. The gentleman: thcniselvcs had no confidence in 
the position, ancl I apprehend have employed it rather 
as an appeal to you fouuclcd on popular prejudice, than 
·as·havi115 ·any existence in law. The recognition of a
cloctrine of this kin<l would tcml to the subversion of all

· 01·dci· in society. . ·. .
[The Attomey General having concluded his remarks,

which occupiecl an hour and five minutes, at 8 o'clock in,.
the evening tlrnjury retircil to their room, having as usu­
al been charged by the Court s1d; silentio, and in about
tlircc quarters of an hom· return eel with a verdict of NOT

·au�LTY.J

JVotc. The a11lhorilics citcu by the Counsel ,' to sho1v the right of 
individnals lo · abate a nuisance, ;md lhal this honse came within the 
rule of Law, an<l also those cited .1gainst \his doctrine, were 2d Salk-

1 clrl. 'l58; 3d Blackst. Comm. 5; Comyns Digest, 459,307; 2rl Chilly, 
�i2. 
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INDICTMENT ; 
1'lie State vs. Nathaniel G. Jl,lfetca_l/ 

On the clay following the above trial, N alhaniel G. 
. Metcalf, was arrnigned and tried on the same indictment. 

Counsel for the State. Counsel for the Pr£so11er. 
The Attorney General. Welcome A. Burges, Esq. , 

Narnes of the Jur_11. 
John H. Clark, Foreman; Benjamin Coe, Ezekiel 

}�ishop, Bani Bartlett, Thomas .T. Whipple, Moses Taft, 
John .N cwman, Daniel Smith, Arthur Greene, William
Snow, Augustus Winsor, Joshua Smith, . 

· 
As I.his case was founded on the same principles with 

the former, to avoid repelition, the evidence as appli­
cable to the clefenclaut, ancl the new points urged by 
the Counsel, will only be stated. [--::', 

The Attorney G encral statecl the nature of .he offence 
and cited the same authorities as in the trial of Cummins; 
a.1so, Tomlin, 155. C. C. Companion, 127, 2 Chitty, 273. 
He further stated from the authorities that in order lo 
constitute a riot it need not be attended with any personal 
·violence. Thnt in petty felonies of this description the
law recognized . �o acccssaries but t.hat all engaged
in aicling in the riot or even those who ·were found wear­
ing the bacl5es of the rioh>:1·s must be accounted principals
.and were punished as such .

Jessee B. Sweet was then calletl. He stated the circum­
stances of the riot with no material variatio1i from his for­
mer testimony. He uu.derstood the house alluded to in 
the i11clicti;1ent was ownecl and occupiecl by Hemy T. 
\Vheeler, a man of colour. He saw Mc;tcalf th�re and 
knew him perfectly well-saw bim engaged in chopping 
off the slucls of Wheelers House with an axe, and after­
wards assisting in p;ushing it over; should think this was 
after g o'clock. There were three or four axes which 
were usell atternatdy by the persons at work-there I. 
might have been ii VI} or six axes among; them hut he could 
not clistinclly tell. · Went so nigh Metcalf as to take lwltl 
of his shoulder anrli ask him if he knew wlmt he was ·· 
nhont-Prisoner 111::ule no answer but clroppe,l a stick of 

j 
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timbel' llc. had hold of. Witness saw nothing more done 
by �,J etcalf; he heacled the mob that weut from there up 
to Olneys Lane. [The prisoner's counsel objected to 
any investigation relaling to what was <lone in Olney's 
Lane on the ground that it was· a separate ofl'ence for 
which the de<fendant might be again indicted, The Att'y 
Gen. contended that as the riot was n.llegecl to have hap­
peneclon tlrn 18th of October it was _competent to give in
evidence any riotous acts of· the yn·1soncr on· that clay, 
which position was sustained liy the decision of I.he Court. J 

The witness then proceeded to state that he heard 
Metcalf say if they\vould go up to Olncy's Lane he would 
""O ahead, and he acc01·din; went with se,,eral othcrs.­
�,ituess followe<l them up there but Hrny did not do much 
clama "'e, only some slones were thrown ancl windows 
llroke�. The mob then took a. vote and finally conclud­
ed to :uljourn until Saturday evening-He also saw 
l\'Ictcalf at work pu Hing; down a house belonging to Chris­
topher Hall, at 1:lal'cl-Scrabble and engaged upon one oth­
er house there. 

Witness bein/!; cross questioned said he owned a house 
· at Hard-Scrabb,1e which was attacked and injured. It
was pretty hard work to pull tl1e houses down.· Those
en5aged appearell to labour l�ard. Soon aftc1: the moh
went to (Huey's Laue they chsperscd, should Jlltlge twas

, bctweeu 2 auu 3 o'clock. In reply to a question from 
one of the jury saicl "\Vheelcr's.house was used a dancing 
hall· by the blacks ; Wheeler lived in the upper part. 
Witness saw .Metca.lf at Hall.s house c�1 tting one of the 
·posts with an axe. He saw ��arrier with an axe, and one 
01· two others who were not on trial as well as sc\'craLhc 
did not know who were using t�;e axes. Should think it 
was nearly t2 o'clock whc11th.ey started for Olney's Laue. 

Dresser Bacon saw ]Hctcalf ancl knew him clislinct1y­
he had an axe 'c!1oppini; away upon a buildin;; in the cen­
tre of the village, this was after 9 o'clock. 8aw him al 
more than one house actively engaged with several others 
in pulling them down. 

John L. Johnson saw 2'·fotcalf with an axe or stick in 
his hand. Vvlien they sot to 01nr.y's lane lwas f.() min-
11tcs past 1.2. 
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George fV. Bowen saw 'Metcalf about 10 o'clock ·chop­
ping with an axe a post the S. E. corne1· of ,vhccler's
house, he also saw him in Olncy's lane. Witness owned
n house there which was injured Ly the mob. 

Geor�e Ormsben and Wdlimn f?ic{d Testified to the sam1t
facts; tlicy knew Metcalf distinctly. 

.John S. !'arlcs \iVas then called for the purpose of prov­
inp; tlrn.t \Vhcelcr owned the house, the deed of which to
V1/ hccle1· was offered in evidence. �-'h. Justice IJattcn
tho1q:;ht t:he tleccl was il'relavent to the case, and the Court
<lccided tlrnt lhc owncrsbip or occnpationof the house uec.:l
not he prnvc,L . · 

. The Counsel for the prisoner then atlcmptecl lo prove
an alibi. 

Jessee Olnc_11 Statecl· Metcalf attend eel his evening school:
was there that evening until half past eight: aftet· the school
hroke-up he went up to Har i Sc1·abhle .. Metcalf was with
}1im until a qnal'ter before 9; did not sec him afterwa.rcfa� 
The prisonm· was nqt remarkable for his brightness. 

God/re_,; Whaaton was at 1"11·. Olney's school. · He walk­
crl with him towards Hard Scrabble, after the school was
-m1t. As they appro:i:imatad the scene of desolation� Met­
calf followed them. He saw him until a.bout 9 o'clock
but not afterwards. 

S_iJ/,;cstc•· Wheaton testified to the same facts, and also
tli:1t the p,·isoner was sowcwhat deficient in capacity. 

[ The evidence being so cleat· in this•case, the counsel 
for the prisu1iet· put his def cnct•. almost exclusively on
.points or law. These points as well as the grounds as­
su mecl by the Attorney General in reply a1·e fully state,l
in tlte ar�nments on the :final motion in ci.l'l'Cst of judgment, 
±.o which the reader is referred. The Attorney General
also st:1ted to the jury that if they di<l not consider the facts
fo the case wanantrcl a convictinn nudet· the �tatute, they
mi;a;ht find the prisoner guilty of a riot, at common law;

· which doctrine appeared to Le sanctioned Ly the Coul'l:,
:who, in a brief and compt·ehensive charge of one sentence,

· informed them they were at liberty to fiu<l a general ver­
dict, m· snch a ver,hct as they thought proper. .The trial 
occupied from nine o'clock, until half past one. The 
Court adjourned at half past two. When they met agaia 

t�.J� jury came. in with a verdict of GUILTY of n. riot, at
.. _commou law, hut not guilty, uurler the �tatute; and the

11',.n·em�n statec! that. in consi<lera.tion of his pet·sonal ap­
pcarntrne, the cucumstances under which lrn had commit-

. t:-cl the o!]:ence and his acknowledged deficiency in abili­
ties, the .Jury had tl�ought proper to recommend the pris­
oner to the most lcment and merciful consideration of the
Court.*] 

INDICTMENT; 
The State· vs; Gilbert Humes . 

Counsel for the pri�oner Joseph L. Tillfoghast, Esq.· · 
Jesse B. Sweet, agarn took the ·stand. He saw the 

prisoner while the mob were· pulling down• ,vheeler's 
house, with a joice .in. his hancl that appeared· to ham 

.been torn from the house, pushing against it. Also saw 
him holding a light. · Had long , known the prisoner. 
He was about :18 years old. · , · . · · 

'..' George W. Bowe>i, testified ·to the same facts. · Diel not 
. see him chopping, nor at any other house except Wheel-

er's. . -; ·· , ·· · 
William Field, likewise saw Humes pushin"' 

with a bo;ml 01· joice, at Wheeler's house. '"7.itnes� 
saw him with one other person go into another house;· and 
thump round and make a noise. None but these · two 
were at that house at this time. He saw nothing more of

l Humes. 
Dresser Bacon, saw Humes-he appeared to be pretty 

_,busy. Saw him come out of a Lo.1se with his arms foll
of something like furniture, which he threw down. · He 
d�d not see liim either pull down or build up, or use any 
v10lence. · · · · · · 
I•· [The evhlencc being closed, Jlfr. 1'illingJwst, for th� 

· i1irisoner, went, at considerable length; info nearly the 
same ·arguments that had been used in· the former · trials. 

!; '-1' It �eing asc�rtaine�. that �ug1'.:tu� Windsor oil� of the petitjury ·
�ad serverl on the grand Jury, 10 this Ina!. he wns chrec;;tcd to retire,, .r Caleb Alie, look hi, pl m. 
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He reft>l'i·ec l tu the youth of the c1efendant1and contended 
that from circumstance. of' neither the numerous spr�l:itors, 

· the constables, or the mcmhers of the · � · own l ' onnc1l. �vho. 
· wei·e pt·t•.scn t,· attempling to in lert'ere w�th the. proccrdm�s 
--ur nrakin!!: any effort lo have the lhot Act . read_, tlus,
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Jllr. /J,nges, opened U ,c  motion i 11 arrcs t ofj ndgcmenl. 
He com nwiiced by co11si<l t- 1· ing how far the coun11 un law 
is li i 11 < l i n;; in tl 1is �tatc,r1 s  i t  n�:-; p<- ·c ts i l s c i v i I  bra1 1c lws 1t}1e 
common law is a part ol' tlte law of the  land  so fa,, as i t  is cou­
sistcut  with the n iltu re of otu· insti tn tiuus a tal w here it is not 
co 1 1 tracl icted by pu�i th·c b tatnte. llu t  l l ie ct·iminal pad of the 
common law o l i tr�i 1 1s 0 1 1 ly so fa1· as i t  is e11actc<l by Sla lu te. 
Tl iecom mon hi ,n·cspectiu� 1:iu(s is  110 w l te t·e expl'esslsin tro­
tl 1 1cetl i 1 1  onr statu tes ( an ii if at a l l  it i s merely hy implica­
tion) al though most or the c1-in1 i 1rnl common la.w code is 
-adoptetl with mitig;Lted penaltes.

· vonn� man m11,;h t  well have suppo_scd the ,lestru_clw_n ol
i-J.arrl-Scrabble, i nstead or heing a crime, was a mentm·wu�
and ·praiseworthy act. T he C mrnsc1 also m�etl t hat t.�1� 
1.wiclcnce was by 110 means sul1icicn t t? c_ont.: ad .the prn; 
oner even of  a l'iot at common liiw. 1 1 1 e Jn1·y retired at ,1 
· P. M. · :rnd soon re tu rned ,v i t l i  a ve rdict oL\ ot G ui l t )'· ' · ./ii .... /:J. rcfont•cl to tl:e S tatu te of iL I. coiicerning riots

wh id1 he co11 1 P 1iclcd had ahrngalcd tl 1e common l u w  doc­
tl' im• on  tl'iis s 1 1 l ij ect. a11 cl that a1:,recah l_y to the 6!)ti i 8cc­
tion of the act cotiairning u·imcs, w lia tever offence existed _ .IN DICTl\I ENT ; 

Thfi State - vs . .  fl·r!luo; Pnrricr. " _ 

· , Connsel :for the · prisoner, W .  A. Burges , .  Esq.: > ,  j
The witnesses examined were • .!. JJ. :.iwr.r.t. who  sa,x 

Farric1; · cutting a· post of W hee1et:'s house witl� an a�e, 
-�a.w him ·also . on  .the roof of Pnnce Congdon s house;
pushing the chimney off. �ai1l he was going to l�k� 3

' launch : Witness · knew lum. ,verfcctly well .- 11 1'lwm 
Field who  testified d istinctly to the same facts, an<l Geo1g1 
fV . . 8owr.n who saw Farrier on the, roof of Prince Coog­
<lon'irbuilding, 1i·a11ooing ancl tell ing them to cut · · ,iw'ay 
also sn.,v him at W hee.le1·'s honse. [At the close of lh 
evidence the 11•m;eman  wished the Counsel : would . al'gm

· •the law- tu the Court, amUet them instrnct the.ju 1·y. ' I  h 
·court ·· hov,,·evcr, - cl icl :not recognize .this doctrine. and th
11oint; ,n:re nr�ued to the jn l'y as in _ the fo!·mcr tri Js
The Attorney · General, to shew. the J ll l'Y m ight foul 
special verdi�t, quoted 1 1 Chilly. C. L; i 9o. 5 •. /!,ast C� L 
2:"i'l•. 2!'!7 . 2 East. 6G L 1 .  Chitt?J ·  520. 2. Sm'.!!ent an<l Rm_ 
ft::i, Penn; Rep; �98.J .The _j ury were out ,h :ilf an . _hour
aml re.tmned with a venhct of G U�L1 Y of a not � 
cc,mn1i,i1 la.";, but not guilti under the Statute, ancl left 1 
to the Court ·to say w hether they coulcl . pass . sentence nu 
clcr the verdict or -not.] · - . . . . . . . . · 

On the l 7th the Counsel for the prisoner, filed a- m 
tion in arrest ofj t1d"'ment w hich ,vas iu;gued at great len�t . 
by M essrs. ··Bu�·ge� and Till inghast: i n  '. a von l' of the m 
1on ,  and the A.tlorney Gener,�l, agarnst _it. 

· . 
_, 

at common l .tw lhat wa;; not  n\acle pun ishable oy this iJCt 
i i' at a l l  pnu i s l iah]e, mus t  be  p rosecu te cl as well as pu 11ish ­
ecl at common la.,v and that  fot· a convidiol, at common 

. ' 1itw · :t common law prosecu tion is u cccssa1·y, ,,·hid1 wns 
·not the case in tl.J is ind ictment. But  � <1 if the Court are
of" onin ion the common law rloctriue of riot exists iu . th is 
stat� yet ,,, tiere a pl'isoner has lleeu ind icted upon a st�t u te
o ll'tince. antl ,vherc tlm ind idment follows the l a n;n:ige of 

· L ill'- Stati1tc and conciudcs 'contra /i,rrrwm ,':--:-tatuti.' he caunot
: ·upon such an  i ,itlictment be  conricted a t  common  la,,,. 

To thi� poi11 t  see Croke /!,. H.cp. 2 :i l .  Pen ! tal l 's ca�c. He · 
._. was i nd ietccl upon the St.tt. [J EJ. 6. ch •11• for drnwiug 
' his da!?;get· in  the church of B.  tig;t inst  J .  S. and ,dot l i  not  
·,my with inten t to strike him (acco1·d i 1 1g to the Stal . )  a rHl
fo1· thi!-i cause it was voicl-Hut lhen it was moved if this 
we1·e not_ good fut· an assau I t  that he. m ight be fined upon i t. 
But per Curiam it is void irt -all /ur I.Je·i,1,g iiirli1 te:l upon the ::.,: t .

It is void as lo 11rt �ffe,:c-1 at w1um. n law. ' l  he. same cloctl'i ne 
,v,t'i helcl i n  thr. case ot' H a ll .  G avc11 aud others Cro. J,;_ 
·307. 8. I n  wl1 ich the Court hcltl that the ind ictmr1 1 t  IJ , ,_
gii1i 1 1g with the l:-lt;itnte, and concluding ·'co11tra ji,rn,r., in 
stat, , fi." this can hav1� - no rl'la tion to a 1 1y offence cxcrpt n p-

, f.lB tit is Ha.tn le, a 1 1 :I Urn l nd ictmcn L  ,rns awan!e i1 i 1 1 �d1i -' I 1 · ! ' . ' ' 1 ' ,, ' ' ' , ' • cwnt 111 1 <  1 1:;c Jn.l'�:;t•u : a 1:-;o St'C :.:ue,. · .1· c1:s1; vru. J!.,. 11 ,p. 
Vi�)i. and Clwhd:,_1/s t,,.�c C; o. t ha.1:. Rep . ,! (j !1. 
o Co. R. !l '.) .  :2 Noll. R. :J :U. li Jilo:I. i 7 .  � llm\J'. r.!. J :-o ..
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· -1 92. I S!dk. R. '2 l 2. If these aulhorities Le hw tl1ere i�
an encl to this question. . . .

The opposite rnlc lai<l ·down in L Chitty C. L _ 638 is
fuundc1\ 01 1  the aut.horily of  Bowhns Hook ::. c 't .25 . .Scc. J  1 5
who cites 2 Hale 1 H L .  k�alk R. 212. 1 Cowpr. t:H8. / lou­
glas 44 1 .  5. The  case i.11 Sal lrnhl . is an au thori ty dfrect­
ly against him� and tbc cases in Cowpr.r and :)ouglas ha_v e
1 10 relation t o  the qnes tion the point notha.,,wg been nus-
ell in  either Ca$C.

If there he anJ cn:scs where upon an Indic tment on a
Stat.and conclud ing against a �tat. the concl tisi111 1 has been
rejected as surplusi;,t,e 11ntl the 1foft. convicted of an offence
al common law, lhev may be !'educed to two classes. 1 s t
rV!wre t/; c Jiu:ls dLc�:�·ed ujJun t!tr. f ce (f thr. lildictment do m t  .a;nowit lo a Staititc efew:c. ./Js was the case hb J 6. irlass, 
R: 384. 2:1. TVhcre the Statute creates no n ew <:fferice but
or.l!J ndds new pc1wlli1!s to a .common law offence. �uch ,� as .
Pa)!;c's cases :2 1-frilr. 1 9 ! .  on which case solely B awlu ns
p;1·oi.rnds h i s  rule. · It was coute111le<l the present ca�c. came
nuder nei t.l1er of thci,e classes, as the facts a11edge<l I ll the
Indictment were sufiici lint if found  to amou nt to a riot un­
der the _statute an1l . as  no  ne\v penalty was annrxed bJ·
tl1c statu te to an o1d offence but  a new one cn�a l.ed. . . .

'l'he s tatn te neatccl the com pound  offence for which the
J)ft. is i1 1dide<l ont  of two common law offences. T he,
01rn_, ti·espass fol' demulis l ; i 1 11; a mau's houso, the SCCO!HL
a riot as <leli neil at com mon  l aw. 'fhe  o il't-nce crcalP<l
by Ilic statu te is en ti1·e1y d istinct frQm a riot a t  common
law, and if  tlm L l't. 1 ,eca usc riot is one ini:;rndien t of
Uris offence may he c01wicled of riot he _may by lhc same
rt: le lie con.v icte<l o l' trr.<prns under this in tl ictmcnt, which
is · a110fl. u·r i n�red i Pn t  of the sta tu te offence.

Another poi n t  n 1·r;e(l w as t h a t  no judgm e n t  cou1tl be cn ­
ten•d on  the  vcul id. T he l aw knows but two hinds of ·
vci·ditts� p;ene.ra1 and !-pecinl, a n <l this is 1 1eitbcr. Tlie
j 1ny can ren <l ,·r a ge 1 1Pral ve1·d ict bu il ly or not gu i l ty, on
the who1e. O r  u 11m1 . t w o  couuts. conYict 011 one a n d  :u:­
q 1 1 i t  on ll l l� olhel'� �;/' ',r here there is b 1 1 l  Oll t� coon t  which
is scpernb1e, co nv id on one part and acquit us tu the rest.
1 .  Chittty. 638.

· · Uut  this ludidmcnl has hut <i'uc cou nt, nutl ·uw.t' i nca.:..
p:tble  of cli\"isiou. N ci (he1· is this a special verdict, f1.ll''
that must set ont all the facts in the case. It caunot be
11111e 1Hle:l an<l the cour t  cnu make no inferences from i t.
Ch. C. L. 61A .  Hawk. B. 2. Ch. 7. sec. 9. 1. .  Wzlson . .
R . .':iG. 11 . 13,trrows. H. 2:J'i'7, I(cl11nge. 78,

Upo\l any view which can be taken of this suhje;:t, t!_�; 
C(•nclns ion is irresistablc that the De.fondants mu-,t hi> 
discharged .  · ·· · 

The ./luorne.1/ Gr:neral against  the motion } said t1 1 e  r0• : � 
were abou t  to deci(l e  a question of the utmr:st imp<, l'frtni..r; . 
to the people of lliis Staf.e-,v hclher in fact i t  WllS ti i , ( ; ; ·_ 
fence in this Stat.e for elrn•r;n armed men, or lw:nit1:-n-inf. n r• •· · 
:ll'lned, to • asscml.Jle  t. :g;dhcr and tear down a d w ell i 1;F · 
house. Fm· if our Statu te abl'ogated the common law cf- . 
fence of a riot, then i t  was nothing but a pri ,·ate tl'espa!;<,; • 

. for any number of men armed. under eleven, or unarmed 
uncle1 thirty ,  to prncccd to this extremity whenever they 
thought p ropc1·, and if they happrnd to be worthless j,er- : 

. sons hin� tl for the purpose, ll ey could not be punished, 
nn<l the ·citizen whose rig;hts we1·e thus outraged hacl no · 
remedy whatever. The  54.llh section of the � tafo te on 
Crimes, lt. . 1 . Laws, was cited, w i 1 id1 prorides that the 
pctit j u l'y may co1 1 \' ict a prisoner of a l esser c1·ime  w lwre 
the evitlencl� docs n nt wn rrnnt  a cnnvicLio 1 1  for the sreatct· 
offcnrc char!!;ed in  I.l i e  I n d ict1\1eu t, when the p1·isu1wr is  
fotind gui l ty �f so m m;h of the  crime charged as  amounts 
s11ustrmtially to a cri me ot' a. lo\:..·cr nature ; and on this �tat- : 
nlc the Attomcy Gcuera l  contcudetl the < lefrndant could 
he convicted of a riot, Uwn;.;h charged with a g1·t•atcr of­
fence of pul l in� down a d we! l i n1; ho't1sc, the riot Leiug 
substantially set forth in the lu tl ictmcnt. 

I t  was af.,o contended t! iat tlt l\ S ta.tn te. of l708 was i n  
·· nffir:na.ncc o f  the common law; and Lhnt where tile Legisla­
ture had not ex pressly dc1h1cd t l i e  offence at common law
it sti l l  existed i n  fol l  fol'C(� (sec R. l .  Laws� p. 6.'.i, sect. 5)
conscrp1cn t.ly if previous to 1793 a riol nt com mon l a.,v •.
was an in<l ictablc ott�ncc in this State. i t. s ti l l  remained
so.

2ml. To show the condns:on al!;aiust the form of tle 
· : statute did not affect. the ind ictment as at C . law. TLc

\ �· :( 
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AUcrney G c.uet·al cited. I .  Leoch 3'j'4;. { 03, and the ail,

thot·ities read to t he j ury on this' pqint. (!>ee page 1 7. )  

To overl'Ule the 1lecisions citetl by the opposite counsel

from h is oM nooks that went back more thnn 1 60 y ears,

he read from. 2 Haw� i11s P. C. 33(}, 1 .  llawb'ns I ; ;8,

/Jo11glus ,i.t, L .  5 . 1'. Rep. 162. and t i:j , .Muss. R. 385.

which went to shew that where .the det'cncfant was iudicted

on statute he might be found guilty of a lesser offence at

common law • . The Attomey Genernl also J'l�ad fi·om 1 

Chi!ly 5.20. where the tloctrine is laitl down that w here

the Mt is indicted on the st:1tutc a;,ainst  stal,bing; the jnry

mn.y find him -gai lty offe\-ouious homicide at com_mon l :tw.

These authorities it was contended we1·0 suffit:ien t to o,· et·

t·nle the motiun in arrest of j ud;ment, and lo sustn in the

verdict of the j ur,r as being sufficient according to. the· cs ­

tahlished doctrines of the common law to authorize the

Coul't to  give jnllgmcnt thereon . 
.Mr· 'l 'illi1ighast closed the motion, He  said ihe1·e ,vas

no attempt m,Hle to s.how the Altomcy Ocueml hatl not

bl·onght his Indictment corrccLly. It was tcch in ically

corrnct, and no doubt drawn up lo concspond · l.o the focls

expected to be. pro\•ed. , If Lhc smnd j ury luul retnrnetl

the Indictment a tl'llc bill and ilie pdil  j u 1·�· l ia1l no t  fo1 1 ncl

the facts- we1·e su !'ficicnt . to convict lhc ·accused it certainly

was no fault of the Attorney Ge111el'al, a nd lhis was lhe

amount of the mo Lion before the Court ; not tu quash the

Intlictmt>nt but to ar!'est thej u d;;ment on the gro 1 1 i1 d  of the

insulficiency of thr, Yenlic:t. The  g;cu tfoman U1l\n com- ·

mcnlP.tl on lhe autl.iorilies read by h is  colleng;ne, as "/el l as  

those oppose«\ to them by the proseculin;; counsel, and

ar�uc«l at le1:µ;th u pon the positions n.ssumed in the opcn­

iug ol' Lh 1\ molion lrnf1H'e the Conl't, ,ve regret cxtret}1ely

· that our types, which . l ike facts • are stu :Jborn things,

will aot a<l 11 1 it o f  a ful l  report of  this argument a,, Wl',\l as

the a.Il le one which prnccctled it, 
M 1·. T. conten< icd Urnt the statute of 17,!lS d i .l i n  fad

s.1H·op.;ate tb� dPctrine of it riot at common l aw, a n d  tha t

the i 1 1 !.en t.ion ol' t he h:;:;isl.tt 1 1 1·l· W llS to a! Ju] i-;h tha t  ull't• u c -c

:tiHI to nrn ke a riot (:0 1 1 .;; ist of ti  1wrsons nnh\Y fa l iy a:,s1c· �n- •.

hli i ,; with a t' l l 1s, or 30 w if ,ou l a mis .  H e  admitted a l t-s: 

ser 1 1uml ic 1· .so assr.mhkcl mi;ht he i1u1idell for :iu. affray ·

• 

8 -1  

'.JI' a m \sdcmeauour a� comi110n Jaw, hut not for a riot.. and 
1f; ,�� t 1 1 e  gentleman l 1ad urged i t  was impo1·tan t oifouces 
.01 trns na tme s l iouh� n.ot go unp1misbcd it was equally 
1 1�1p'.1rtan t t l i�t the prrnc1ples of tile c1·iminal law shot t ld ue

_ t! 1,,tmclly tle 1t11 1:Hl , and t l ,at a p('.t·sou ind icted fur one of­
f_l'ncc, shon l_cl . not ue l iable to be convicted of a nolliet· of-

. fence of
:.
,� d1ffo1·�• 11 t  na_tine _wb icb be  bad not come prqmr­

etl to de.ten_d lrnn�cll against. H e  fu'rtber aro•Hed tLat
. tho11gh a pnsone1· rndictctl for a PTeater offence 

O
., • o•' t ·, 

' , •• , I· , J f , l , . . ;::, , 
.. 1 1::, I t  JC 

c_,m, 1c .ec o 'l �'9ser, yet t l ie lesser oill'nce must Le a tlis-
t�n.ct  com ponen t  pa1:.� of the c1-in1e charged, and t !mt . in  
!, 1 c  prescut cast� a r'10t was not t he  lesser offence of nu11-
rn� ,dow1� a ! 10use bu_t a totally d iilt�rcnt offence. 

• 

. ·r · 
I !ms m t

'.
1e  case ci ted of an Ind ictment for stahoing.-'­

l-..dl i ng, wlucli was an offence at common law · 1· s ,1 c: n 
I t f f • 

· ' 
J 

• ll 1-
. ponet� � p�1: � · sta J�rn� (the penal ties o� which kul only
. been 1 11c 1  cased by S tatu te, not a new cnme created us in

the . r1:csrnt case) and also of felonious l 1 omici« le • hence 
the pmone.r was found guilty of the lesser offence: T ile 
;�ttorney G�nernl could not avail himself of tLe 59 th srt­
t l (rn of the Statute, p .  368, becau se· that expressly prov id, 
ed that offenc1�s at common law 1iot incl uded in  t L e  Stat­
ute shon_l cl be prosecuted _at common hw, as well as tt·icd 
nml pun ished : :rn_d_ as tlm was not an indictment at com­
mon law, the pos1 �10n fail1·d .  T he law was im pt•rativ� 
�s to the mode of tl'1:1L !:iuppose: t h ,� lnu ic lmen t  wne a t  

. commm� law for a. not, ant i  t he  ,i u r_y 1litl not  !i 1 1fl th e evi­
tlcr�cc .came up to that charge� wil l  it be p l'etcmkil the
deientlant couhl be c011 Yidcd of an affrav ? ( ·•' I l'' I · tr -
�>..,,- ) 'f • , 

' ,I • ZI \., 1 1  ·J'• 
. ""' ;J, o �onst1 tntc a�1 ,-n1dictmm1 t. for a riot til e  ,v or , !  Ii.iut
must be r nserte.tl . l l ie  (J lHl1 i lica l ions ri otonsh - 11 1 1 1] l'Oll­
t.0,11:"�Y, t'.:e 0!11?' 

wo�·d� used in this lntlktme1 1 t,�are i 1 1 sn i'­
!1ctn

1
,
1
11\ ( -:�1 Clntty, 2J 1 )  " the word riot mu;;;t  he i Pse l'tt•rl

111 a ... nd 1ctments for l{ iot." 
· .. ' ·

The a11 tho1·i ty in t 6, O � 'l!';', 11 ,,:1 rr · ,  ' . '  .l ! ,' l 
1 • , ._, · · • -,,,. �l • • , l l �l lPi (d(  J lOt'.

11Pt:�· In t ! i ,t� c :tse th�t·e was I HJ  Sfatu te- exi sti n n• on  
w . 1 1t .:n t he  <le i cnllant  v1a s  indicted lmt lat common "'i . , : 
an ii the Com·t decided i t  on that �r�uruli · ·"' \\ 

1 

,On  these gl'Ounds H was con f e�1lcd tl !r  prhone;. ! 1 •n·,,1,.,. 
urm ch��p;ed w ith a Statu te ofi'euce coulcl not he COl��. ;�1 �:J-�·
0 • 11. 4rhel'e llt un<l d!s tinc:t offence nt dommun Jaw, , · ;· 
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. consequen tly that tlic Court could not enter judgment up­
on· tbe verdict. 

[The Court took time for <;onsultation an<l tl:e following 
. morning gave their opininiun that the motion in arrest of 
ju!�g•ncnt be sustained, that judgment be anestecl, accord­
_ing!y anc}_ the clefentlants, Fal'l'ier ancl .Metcalf be clis­
_cirnrged. 

Justices Smith and Patten, clissentecl from the opinion 
of the.three judges of the Common Pleas. 

The Attorney Genernl, entered a nollc prosegui as to 
_,all the· other persons named in th.findictment.
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OF THE 

PROVIDENCE RiOTS,.

From Sept. 21 to Sept. 24, 1831. 

H, R. BROWN, 15 MARX!i:T-IQU,UlJ:, 

1831. 
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