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INTRODUCTINN.

For the information of those whn may not have heard of the
¢ircumstances connected wiih the following Indictment, and who
may rever have met with the name ot Hurd-Scrabble, in any Ga-
zctteer ancient or modern, it may bc properto state that-the
villape or-hamlet of this name, is situated in the North West
part of the town of Providence; in a romantic glen,and consisted,
previous to its des:ructiun, of about twenty buildings, inhabited
by people of colour. Here were held the revels and midnight
orgies of the worst part of this class of the population of Provi.
dences Owing to the difercnce in the severity of our Police
and that of the neighbouring citics in relation Lo the blacks, the
number ‘had ir.creased in this town, as ascertained by a recent
enumeration, to upwards of 1200 persons. Among this number
therc are a great many industrious and honest individuals,
who in their departments render theselves useful members of
society ; but the mass, as might be inferred, can hardly be con-
sidered a valuable acquisition to any community, and their return
to the respective places from whence they came, probably would
not be considered a publiccalumity., Betweeu this class and the
whites bickerings and antipathirs would naturally arise. This
had long been partially the case, until on the evening previous
to the Riot, a sort of battle royul took place between considerable
partiés of whites and blacks, in consequence of an attempt of the
latter to muintain the inside walk in their perigrinations through
the tcwn. Under this excitement, on the following evening a
large number of the white population assembled on the great
Br'dee, and after some consultation, the greater part repaired to
Hard-Scrabble, which they laid almast entirely in ruins.
Our neighbours abroad may perhaps be surprised that such
a transaction should have happened, apparently under the eye of
the Police,without their interterence ; and our own citizens may
be led to infer that there is a tardiness and inefficiency in the na-
ture of our municipal government (we do not referto its officers
who have uniformly discharged their duties with vigilance and
ability) which,as we increase in population,it may become neces-
sary to exchange for a form that will not in fact be more despotic
than the und<fi .edpowers of a Town Council, but which is fitted
to carry those powers into speedy and efficient operation- as‘exi-
gencies may require If such had been the case hereiofore, the
moral and orderly town of Providence would not have been Jis-
graced by the existence of a Hard-Scrabble, or of a mobd to de-
molish it.
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' TRIAL, &C.
Iudictinent of the Stale against Oliver Cummins and
others.

ProvIDENCE sC.

At a Court of General Sessions of the Peace, holden at
Providence, within and for the County of Providence,
on the fourth Mondey of November, 1824,

‘The Grand Jurors for the county of Frovidence, &c.
upon their oaths present—that Gliver Cummins, Joseph
Butler, Jun. Nathaniel G. Metcalf, Amos ¢ haffee, Jokn

_ Sherman, Gilbert Humes, Arthur Farrier, James Gibbs,

Ezra Hubbard and William ‘f'aylor, all comorant of
Providence, &c. gentlemen, alias labourers, alias tra-
ders,together with forty other evil disposed persons, and
more to the Jurors as yet unknown, on the 18th day of
October, 1824, with force and arws at Provideuce afore-
said, unlawfully riotously and routously did assemble
and gather together to.disturh the peace of the State,
and being so assembled and gathered together, armed
with clubs and axes, a certain dwelling-house situated in
Providence, aforesaid, occupied by, and owned by Hen-
ry I, Wheeler, of Providence, aforesaid, then and
there unlawfully, riotously and routously did pull down
and destroy, an(l other wrongs aud injmies to him.the
said Henry I'. YWheeler, then and there unlaw fully, 1i-
otously and routously (h(l to the great damage and i mJu-
ry of him, the said Whee ler in contempt of tlxe laws of
the State,to the evil example of all others in the like cases
offending, against tlie fovm of the Satute in such case
made and provided, and against the peace and dignity
of the State. Preterred by Butee J. Pearce, Attorney
General, and returned by the Grand Jury a true bill.
[Upon this Indictment, Oliver Cummins, Ezra Hub-
bard, Nathaniel G. Metcalf, Amos Chaffee, Gilbert
Humes, James Gibbs and Acthur Fariier, were sever-
ally arraigned and plead not guilty. Joseph Butler, Jr.
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i3ohu Saevman aud William Taylor, were not appre-
L3121 el 17 .L ‘ e J N T
u.;{.:k.(:; "‘,,)‘_'-, 1ay x‘n%been found by the Sheriff.

Bu the 43th of Hept. the Prisoners were again ar-
rasgued and persisted in their former plea of not guilty.
dhe Court for the trial of the Pri isted

Court 1¢ trial of the Prisoners, consisted of

v y . .
Hon. Thomas Mann, Chicf Justice of the Court of
Common Pleas.

3

11’. !: ] e 1» 1 . .
ston. Hohert Hopkins, Associ .
Hou. Jostah Westcott, Associate Justices.

erive yr . - .
Wiiitam H. Smith, ¥sq. | Justices of the Peace as-
William 5. Patten, Bsq. [ saciated with the Court.

Fiaqn o : : G 3

t:u‘.(ll hearing the argument of Counsel,the Court deci-

ded that the Prisoncrs were cntitled to claim a scperale
trial.

_ Qliver Cummins was then put upon his trial. The

Jury empaunelled, were
2 T Xar 1 1 I ] H
Bani Bartlett, fo; eman, Benjamin Coe, Kzekicel Bish-

op, { homas J, Whipple, Moses Taft, Caleb Allen,

John Newman, Avthar Greene, Gliver IHolmes, Wil-

l‘m.m K. Greene, William Snow aud William An-

drews, Jr.

INDICTMENT;
- . . . 3
State of Blode-Island vs. Oliver Cummins.
( 3] S (b Statn i o T it
Couusel {or the State, Dutes J. Doarce, Aty eneral.
. ; :

Welcome A. Burges, Esq.

Juseph ¢, Tillinghast, Lsq.

™ 10 oy H M i [/ ” 3

The Jury naving been empannelled and the Indict-

anent read, to which ihe Prisover pleaded not guilty, the

Attf)‘mf:.;,' q_-:;cncral opencd the case ou the part of the Slate

by s.:m‘n,;; tie nature of the offence with which the prison-

velpine Y i . 1 141

er stasd chiarged, and veading the aothovitics to  show

what consiitnled a riol at comimon law,viz : the unlawful-

S Y AT » 3} il

Iy ;1.‘53(;‘.}..41;]"‘:’ together of three or more persons to do an

uniawiut act; ov when assembled for a lawful purpose

carzyiag that purpose luio effect in a frightful and turbu-
ont manvesr s ape 1Y nte e RSO

fend z..am;‘.; P osee fomnn’s Bigest of Criminal Law,

i taussedd on Urimes, 830, '

Couisel fov the Prisoner
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The Attorney General then proceeded to call the wit-
nesses on the part of the government, when 33 persons
were called, and scverally sworn.

The first witness examined on the part of the Govern-
ment, was Jesse B. Sweet. He stated that he was at a
place io the northwest part of the town of Providence
Inown by the name of Hurd-Serabble. on the evening of
the 18th October, about seven or half past seven o’clocis.

- That great number of persons were assembled there, and
lie saw about 40 at work upon Wheeler’s house,tearing

it down ; that he did not go very nigh, fearing there might

I be danger in doing so : that after the building was partly

- house.

demolished, the people who had been to worlk upon it, left

. it and went further down into the hollow : that he did not

at this time know any person who was at work upon the
Wlen they went into the hollow he went nigher,
and saw them pulling down some other buildings : Knew
Nathaniel Metcalf: he was very active, sometimes chop-
ping aund helping push the houses down and made him-
self very busy. Soon after,the mob returned to W heeler’s
house, and finished tearing it down. He saw Cummins
(the Prisoner) among those at work—heard bim say thai

“when he went into the house (Wheeler’s) somebody shot

a pistol at him and hurt his mouth. He saw him stand-
ing off with a club, said he was keeping guard. 1ie also
saw him somclimes assisting in pulling down the house.
‘When he said he was keeping guard he had alarge club,
larger than any onc would need to wallk with. Whken
the mob returned the second time to Wheeler’s house (ox
the Hall) witness supposed there were 50 or §0 persans
actively engaged. There were a great. many spectators
standing around looking on—might have been a thousand.
He understood Cummins, the prisoncr, to say that when
he first entered Wheeler’s house he was shiot at.  Saw
him take an active partin pulling down the housc and
chop with an axe. '

Being cross examined, witness said he did aot go there
to tear down any buildings. At -the first aftack npon
Wlheeler’s house he was ten or twelve rods off. At ihe
second attack he was very nigh. Took Mectealf by the

o
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shioulder and asked him if Le knew what he was about?}
ke was close to the persons engaged in tearing down tth'
buildiag, and a great many other persons were nigh. He
saw one other person engaged in the affair that he knew,
named Faylor, and also saw Humes (both of whom were
indicted). He was on the hill when he heard the pistol
fired.  Did not know whether it was fired by a black man|
or a white man, Being asked what business was usually]|
carried on in this house, which was said to be Wheeler’s,
replied e could ot Lell. ]
The Attorney General objected to any inquiry respect-|
ing the'house 3 he said the character of the liouse was not
ou trial. Thie witness said he did not know the charac-;
ter of the house or hall, he never went there. It was notti
a very dark night, but no moon. ‘The persons engaged
in the riot had plenty of lamps lighted.

fihward S. Cripp was next called.” He was at Fard-i.
Serabble the evening of the 48th.  Saw about 40 or 50}
persons assembled, engaged in tearing down the houses.
Witness did not sce Cummins there. A

The witness  was then cross-cxamined as to the charac-
ter of the house or hall that the indictment alledged had
Leen torn down. '

‘T'he Attorney Genzral objecled to Lthe inquiry, it being
immaterial to the feial. )

v, Tillinghast, for the prisoner, said they had a
right to inquire what sort of a building it was, whether it
was a house or a pig-siye ; as he'was persuaded the gen-
tleman would not contend the prisoner could be indicted
for teaving down a pig stye. e wished to show that
this Hall was a nuisance—that it was a place where a
crowd was usually collected. The jury had a right to
decide upon the law and the fact and all the circumstan-
ces oughtto be laid befove them that they might judge
whether this house was not such a nuisance as justified
the piisoner in aidingin destroyiug it, adwitting he had
doue so.

The Attornsy General veplied that neither the house nor
its inhabitants were now on trial.  1f it were a nuisance |
there wasa legal way to have it removed, not by vio- |

v
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lence. He presumed the geatleman would not say that
the young men who were charged with havmg} bclcn leu-
eaged in this riot were the proper persons to faxe the Law
into their hands and direct the morals of the town uf
Providence. _ 5 .

[‘I'he Court, after consultation. decides] the prisoner’s
Counsel had no right to inquire “about the character of
the house. ] - )

‘ Whipple then took the stand. Fe was pre.
sent on the eveningof the 18th, but could identifyno per-
son engaged in the riot. ‘ . )

Jir. i ullinghast inquired who built this: house and
whether it did not belong to John 8. Parks ?

[Attorney General objected to the inquiry. ]

JHr. Tillinghast insisted on the question. It was ma-
terial to whom the house belonged.  kf it was infact the
house of Parks and not of W heeler, as 1ai.d in the in-
dictment 3 then a verdictin the case of acquittal or con-

“denanation for pulling down a house belonging to W lice-

ler, would be no defence against another ?ndictment for
pulling down a house belonging to John 8. Parks. and
the defendant might be twice tried fpr the same offence.

The .dttorney General contended it was immaterial to
whom the house belonged. The defendant was charg-
ed with having been engaged in a riot, 1n which rict a
house was destroyed, and the ownership of the house
could not affect this indictment.

Welcome A. Burges, for the prisoner, contended that
even if the ownership and occupation were immate-
yial in constituting the offence chavged, yet if the Attor-
ney General chooses toinsert that ownership and occupa-
tion in his indictment, the moment he does so it becom'cs
material and he is bound to prove it as alledged. But
in this case he was compelled to insertit in his indict-
ment, and an omission to do so must have been fatal.
"['o this point he cited 8d of ¢ hilty’s Crown Law, 882.
4 Leach, 253, in which it is stated in a note, thatin an
indictment on the Statute for a trespassin cutling down
two elm trees, the name of the owner of the tr‘ees is ma-
terial and must be inserted ; and the same doctrine would

apply to an indiciment for pulling down a heuse, both
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from the scenc.
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fxl'zfx?xnlx?ts !)0:{33*!'01111 fed on Statute. The defendant was 3
indicted for pulling dow vlonesd '
i iz, down a house belonging to Henry T |

"heeler. - if 1t
1\\ hctu‘c‘:{’imdl if it turned out that the house did nut be-
ongto Wheeler, Le mi al indi .
o 1eeler, ke might again be indicted for destroy-
ing .‘.lle same housc belonging to John S Parks
" Al . 172 ) = ' )
M.l ‘l'e;.ﬂn“:n:?/ General veplicd, that in the case cited by
N coel, Y g whi 3
couse;ﬂ '-'(é 1 p yoof of ownership was malerial be-
2 _Ee ourtnot ouly punished the defendant for the
crime 1convicted, but were also bound (o award to the

|

%wrpr (zlf;_the treesI damages for their being destroyed.— |
uti - y :
u this case tu:: Court could not award any damages !

and consequently it could not be
to whom the house belonged.
:')‘ilsthemn.ot was‘spcclﬁcd in the indictment and this

as sullicient to protect the prisoner from any other in-
d_lctn‘.(‘.nrt_.found agaivst him for a riot at {hat particular
fime. ["The Altorucy General was about to pl.'occv(l] ;u
the discussion, when Mr. "lillingnast withdrew the mo-
tlon to be permitted to go into the inquiry of the owner.

sbip and occupation of the house,

Sames Rounds was then called on the part of the gov.
emme_lt)]t. He Was present on the evening of the 18th—
E;w 2 ouyt‘bQ persons engaged in pulling down houses.

ic was within (hree or four rods of Wleeler’s louse.—
bag 1o one at work that he recognized. .

, )ésser Bacon saw about 50 persons engaged in the ri-
0 s Paw no one that he knew except Humes and Met.
calf—did not see Cumumins.

.C/Lar/.':s' Holden, 24, was there, but did not see Cummins
uotlany ke knew at work on the honses,
| oseph 6.‘ Angell was present when John S. Parks’
1ouse or hail was torn down, about 20 rods off: Le knew
Cfnf}l'm'lms, but did not see him there. ’

iliam Angell~9even houscs were pulled down, and 8
or four others hadly sl - i ,

r adly shattered.  Did’nt know who occu
pied the hall said to be Parks’ i ion-
pred, t 0 be Parks’. Being cross question-
lo d a? ’lo what was usually carried on there, said he
! pp]ose( the ch:u_'actcr ofthe house was very well under-
\:'oor > and that it was not necessary to tell what use it
vas put to. Hedid notsce Cummins—keptat a distance

material to prove to |
v - K
T'he particular  day |

- ——— s

1
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David Burr and Josiah Snow were therve, but did not
see Cummins.  Snow saw YWhecler's house patled down
bat did not remember any he saw engaged in it

Charles Curtis saw ¢ ununins  there, 9 or t0 o’clock.
Whecler’s house had been toen down hefore he got there.
Cummins passed bim on the side hille where wiiness
stood, about ten rods from these at work on the houses—
he had no club—did net hear bim give any ordars.  Saw
no one do any thing he can recollect in particalar,

“Cyrus Cleaveland was there at haif past eight, under-
stood the first attack had been made on VWheeler’s or
Park’s house.  Did not sec Cummins nor any one engag-
od in the business whom he knew.

Samuel Staples, jun. was not there.

George W. Bowen, got there about ten o’clock. He saw
Cummins. Cummins was then doingnothing. e tried
to show wilness a wound in fhe mouth, where hie said he
had been shotin the mouth. “Wiiness could see no wound.
Cummins told witness he;was not going to do any thing
more. Witness being cross questioned s:id he saw some
others he lknew, at work on the bnildings, but as they
were not on trial he was not obliged to tell their names.

George Ormsbee saw Cummins that evening with a clab
in bis haud. he said he was on guard, this was about 9
o’clock. saw him near the place where wheeler’s liousoe
was pulled down. Cummins told witness he stoost
there for lear the blacks would come upon thoese who were
at work upon the- houses. Wituess had seen prisoner
several times before he saw him this evening, and could
tell him distinctly. There were several lights around.

George W. Fox wis there about 9 o’clock, saw aboat
29 or 30 persons engaged in the riot, but knew no one.

Abraham Bennet! did not see Cummins there,

Lyman Cady was present that evening, hie knew Cuame
mins well: saw him 20 vods from Thurber’s building
looking on just as any other spectator. ‘I'his was while
Wheeler’s house was pulling down.  There were abont
a thousand spectators present. No means were used by
them to prevent the mob from tearing down the buildings.

James M. Oluey and David Burt were there, bot saw
uo que they kaew,  Did not see Cummins,
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Lyman Parr saw Cummings go into a house, }.mlicvcdg
’twas W heeler’s. . Understood he was the first thatl wen
in.  Somebody fired a ;istol but he did not know who

~ . . p n
He also saw Cummins with a club while on guard. E
John L. Johuson saw Metcalf at work, but did not seet
Cummins. : 3

Samuel Lynden was there, but did not see Cummins.
Sumuel V. #llen i 1d not know much about the sub-
ject matter. He had tise honour of beiug one of the ‘3own’s|
watch and he went there in conseguence of the riot being,
anticipated. He went as far as the Holl, perhaps the At
torney General knew where it was! Belng questioned)
it he was in the habit of going to the Hall ? witness rc-|!
plied be bad beeu there frequently, but only in the capac-|
ity of a watchman. Hec went as nigh the scene as {rom|
“the {oart-iousc to the jail. Could roticll how many!
wore at work in the ifollow. There was noise enough
to hea thousand. ‘#'he place was celebrated in. the an-}
nals of Censtables and Watchmen ; he always keptas far|
from it as possible and only went there when bis duty!
zaperionsly called him. - He never flinched from his duty |
as a walchman. Next morning he visited Hard-Serab- |

ble. i was a complete ruin. the houses demolished, the

inbabitants withoat sheller and every thing in ruins. Be-
Inz evoss examined, witness said none of the spectators |
wierfered to stop the proceedings.  iic went there with
Ar. Mann his %/2 leader, and they did not think it pro-
per oy pradent to interlere. Considered be was do-
ing his siuty by going there and keeping as still as pos-
51 spome of the T own-¢ouncil were there—went
weds and  forsvards but did not interfere.  De-
asked bis reasons for not interfering. replied when
he saw w hoa<e on fire he nsually tried to pat it out. but
if it bad got =o far 1n flames that it would scorich lim if .
ke went near, iic should tikink.it was best to stand back.
Ol PVeuver, the next witness, was not there ;3 saw a
party going up to Park’s Hall. Jonas Ball, and BJiet-
calf appeared to be the most noisy among them.
Newdll Stoury was next sworn.  'Fhe day after the vi-
ot, Cummins, him that stts there, comes into the cellar
ike where [ was and said he went ap to FHard-Seirabbls
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that uight, and he had worked like a good fellow—y(sit in
that mauuer. ke said he got shot there and showed me
the place in his mouth, but 1 c‘oul(l’nt sce nothing !)utha
scrateh tike, and 1 thought if Le bad been shot in the
mouth the wound would have been m_orc-m‘]url?us—ﬂ;a_t
was what I thought. (¢in cross cxamination, \_Vltncsf? de-
clared ’twasall he knew in any shape or fashion—Cum-
1ins said he worked like a good fellow. _

Hirum lsavis saw {_ummins in company with about
(wentywthers going over to Fard-Scrabble. Many }?f
themt had clubs—he knew no one but C ummins, who
passed close by bim. e had secn upmunsﬂqft_cn be-
forc. Saw him afterwards at jark’s Fall. “1his was
the first house attacked. Lid not see { ummins doing
any thing on the house, nor any one he knew. The pight
after the riot he heard ¢ unrnins say he was shot in the
mouth and that he had worked like a g;uc(}nfellow. )

Welsr IS, Dunfoith. member ol the i own-(ouncil,
slated that he went towards the scence of 1'1ot.;.stood some
distance off  Saw no one engaged in the affair be knew. .
Abous fifty persons appeared to be actw‘e!y e.ngagcd.—

de was the ouly m mber of the i’'own-Council present.

W hile Lie was thers the rioters were attacking a building 1n

N. Providence. Did not think it safe for him to mterfer(‘:..

[The sittoruey General here closed the opening on the part
’ of the State.] ]

No witnesses were called on the part of the Prisoner.

. A.Burges, Fisg. for the prisoner,inopeting the defence
stated to thelury that the c'u'Cu-.ns.‘tancea;_‘undcr which lu;.
appearcd were highly {‘..ml)ill‘.l‘ﬂ;s"iilﬂ“‘.c I'lic case was1 ]0-
a nature to preclude the pussibility oi prcp;n‘atxon' anc ]:i
knew nothing of the facts unlil the \\'iﬁncsscs disclose

ym in cou t ] '

thlj'lnl(;lcr(;his Indictment, (admitling the evidence tobe
sufficient) the prisoner cannot be convw@cd. Initihe 11-
ol is stated to be the unlawlully a.sscmbhng &c. of a num-
Der of persons and the demolishing Offl house ownci{l a;;d
occupied by onc ienry T. Wheeler. ke name o .t (i‘
owner being thus inserted, must be proved, and 0o Prog

has been offered to that effect. 1n 8 Chitty’s Com-
mon Law 1116, and 1 Leach, 253, itis said that an aver-
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ment of the name of the owner is material, and by the bos
ostablished principles of criminal law a failure to prove
any material averment in aw indictment is a fatal neglect. |

iR

Neither is the evidence sufficient to convict the priso-i
uer (allowing this legal objection to be ill founded.) Krom|
the 47 witnesses produced by the Government, 6 only |
swear they saw the prisoneron that evening, and of thesc |
Sweet alone testifies that he saw him use any violence. !
1f e had Dbeen conspicuous, active and aleader, some of |
the remaining 46 would have seen it. 1t is submitted |
that Sweet testifies at best under very doubtful circum- |
stances. He is the owaner of a house in that vicinity !
wlich on the night of the alledged riot was injured. His |
feelings are all hostile to the prisoner and if a conviction |
¢ will feed nothing else it will feed his revenge.” He!
confesses when the attack commenced upon Wheeler’s |
house his apprehensions kept him at some distance but |
after.the persons engaged had departed from this house |
and gone Into the Hollow. and the riot, (if there was one) |
conscquently increased his fears for his safety subsided |
and he went near enough to sec Cummins chopping with
an axe, &c. In the hurry and confusion of the moment,
where every thing was tumult—when he was wedged in
on every side by a crowd and his feelings excited for
the safety of his own property, it is highly improbable
that he would so closely observe the face of a man, con-
fessedly a stranger to him, as to be able to identily him
at any subsequent period. Besidesin this he is express-
1y contradicted by the evidence of Cady, who swears that
during this time, Cummins was standing by his side at
the distance of twenty rods from the place of the riot.—
Curtis aleo saw Cummings, between 9 and 10 o’clock
standing on the hill, entirely disengaged from the ac-
tors below. The evidence that he ¢ stood guard” as
the witnesses express it and that he marched forward and
hack with a stick in his hand, is undeserving the  notice
of the jury. To suppose any man thought he alone could
protect a body of men against another, would be to sap-

pose him a {ool indeed. The act should be taken as it
was intended a sportive onc and net designed to afford
assistance to the rioters.

o ——

Io

Phe fact that the prisoner said he was shot is no evi-
dence against him. He was doubtless in the crowd asa

" (housand others were who were not concerned in the ri-

of, and a ball discharged from a pistol or a muslket would

as probably hit him as any other. His subsequent de-

claration to Newell Stone, ¢ that he was there and work-

ed like a good fellow,” is inconclusive. [tle was there,

but this fact is no proof of kis guilt; and the remaining

part of the declaration is too indefinite to convict him.—

1t wight refer to a concern in the riot and it might refer
to any thing else. The testimony of Davis, that he saw

the prisoner with twenty others, armed with sticks, going
in the direction of Hard-Scrabble, without more, 1s 1n-

sufficient, and he swears that after this he saw no more of
him. 1 here is then no evidence of any act of violence.
commitled by the prisoner upon this residence of the gra-
ces, or_any assistance afforded by him to the rioters, save
the evidence of Sweet, who itis submitted swears against
all the probabilities of the case and is contradicted by the
cxpress testimony of Cady.

Joseph L, Tilinghast, Esq. closed the defence. Gent}e- .
of the Jury.—The renowned city of Hard-Scrabble lies
buried in its magnificent ruins ! Like the ancient Babylon
it has fallen with all its graven images, its tables of im-
pure oblation. its idelatrous rights and sacrifices, and my
clicnt stands here charged with having invaded this clas-
sic zround and torn down its altars and its !)enutl_ful tem-
ples ! I might. gentlemen. be pathetic on this snbject, but
I spare your feclings. The name of this Felcbmted city
must give yon some idea of its character if you have not
been sufficiently conversant with Aistory to have Lecome
acquainted with it; Hard-Scrabble!! The origin of this
name I cannot pretend to trace. Tt must hereafter remain
for the researches of the antiquary. Whether it is be-
cause you have to scrabble hard to get there, or to scrab-
ble Lard when you arethere, or to scrabble hard to get
safe away, I cannot take upon mc to determine. '

Itis much to be regreited that among the thirty or forty
wituesses the- Attorney General has examined, some of
them have not explained the etymology of this name.—
Pepp, S after all it is only meant ss descriptive ef the
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shuffling, which is there practised in the gracelul evolu-
tions of the dance, or the zig zag movewents of Pomp aad
Phillis, when engaged in treading the minuet de lo cour!

But be that as it may, we wmust all agree the destraction

of this place is a bevefit to the morals of the community. §

I admit it has been done somewhat in an improper mat-
ner, which I hope may never be repeated, not because
any evil has been done, but because such modes for the
redress of public grievances are daagerous, and those en-
eaged in redressing the wrongg of society in this manner,
are liable to go to greater exlents under the excitement of
the moment than they intend. :uch, perhaps, kas been
the casein the instance before you, hut with any such ex-
cess my client. evenif I admit liec was at all concerned in
this transaction, does not stand convicted by the evidence
you have heard.

The Counsel then went into the consideration of the
law as applied to the Indictment againstthe i'risoner.—
He contended that this was an Indictment founded on the
Statute of ‘Rhode-Island (#. L. Laws, p. 417.) and had
nothing to-do with the commnn law. 'he tndictment de-
scribed a specilic Statuc offence, and not the common law
offence of a riot, and concluded against the form of the
Statute in such case made and provided ; and as the pul-

17
F indictment concluded against the form of the Statute, yet
| ariot was charged “in the indictment as an offence dis-
' tinct from the pulling down the house which was insert-
ed as an aggravation of the circumstances attending the
riot, and if the facts proved did not come up to the of-
fence created by statuley yet the proof of the lesser offencé
of a riot at common law, was sufficient to convict the
. prisoner, and the conclusion of the indictment must be
rejected as surplusage. To this point he cited 1 Leach’s
Crown l.aw, 868, 374; 1 Chitty’s Crown Law, 146 ;
5. Term Reports 162 ; Tomlin’s Criminal Law 93, 202,

Mr. Tillinghast still contended that the indictment was
founded on the Statute and not on common law, and that
 as there was no evidence that twelve persons -were un-

jury could not convict the prisoner on the indictment
which had been preferred against him, and that the At-
torney General having concluded against the Statute,
without having charged a distinct riot at common law,
'bad made itan offence under the Statute, and that he
lcould not, to suit his convenience, take back what he had
done and say be only meant to indite the defendant at-
common law.

. Another point made by the counsel for the prisoner

ling down a dwelling house was not anindictable offence
of this description, at common law. but was made so by
Statue, (which =tatute was taken almost verbatim from
the Statute of &reorge I. which made this an indictable of-
fence, punishable by death, though in this country it was
panished by both fine and imprisonment,) the Juary must

confine themselves to this Statate, and if they convicted

the defendant at all, must find him guilty under the

“was, that the indictment alledged the house torn down
‘,Ewns the property of one Henry'l'.Wheeler. and was occu-
{pied by him,but,as on the contrary it appeared from the ev-
tidence to be the property of John S. Parks, the jury could
{not, on this ‘indictment, convict the prisoner of pulling
down the house of Henry T'. Wheeler ; neither wasthere
any evidence that it was a dwelling beuse, or such a

pilding as would bring it within the Statute. But it

Statute. 'I'he terms of the Statute, commonly called theRvac in evidence that it was not a dwelline house. but a
. i) ) 2

Riot Act,required that there should be twelve persons,un-
lawfully assembled, with arms or thirty persons unarm-
ed, engaged in destroying any dwelling house or other
* house, any house for public uses, barn, mill, malt house,

store house, shop or ship, in order to render any one lia-
ble to the penalties imposed by that Statute. '

'The Attorney General hieve interpased, and read the
authorities on which he relied to show that aithough the

dancing hall, where the party-coloured votaries of pleas-
qure assembled together, and the noise and the smoke of

[The Attorney General here offered a deed to prove
he house Dbelonged to Henry T. Wheeler. I'his
vas objected to on the ground that the evidence had been
losed on the part of the government, and in thisstage of
he trial, no further testimouy could be prodaced. A

¥ ~

lawfully assembled with arms, or thirty without arms, the

beir incense went up to Heaven! . . _

o
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- defendant’s Gounsel quietly took il away, and 'procccdc
“ia his defence.]  He slated, as a third point in. the de-f

" This last is resorted to when individuals or the public are

“Ing it fora p

T

discursive dialogne ensued between the Attorncy Generalf
and the priseners Counscl,which the gentlemen were }eft tof
setile in their own way without theassistance of the Court.
The Attorucy General handed the deed to the jury s the

s

snce, that there were two modes of destroying or 1"cmov-
ing a nuisance. Une was by the slow process of the 1:1\\'1
in an indictment, the other by abatement or tearingitdown.

. |3
suffering from ‘a nuisance which the tardy operations .qf;
the law will be too long 1n removing, or \\_/hlch perhaps i
cannot effectually reach, as in the case before the jury.

The house, or rather h'f\ll which the defendant wag
charged with having assisted 1n demolishiug, had ]ougi
been a notorious naisance in the town of Providence. It
was the resort of the most corrupt part of the black pop;|
alation, who supported thcn" (lch_nuchcmes and riols bJ.
carrying thither the plunder of their masters and Py
arlicipation in these disgusting scenes. i he
authority of the Town Council, as far as 1t could go, and
ihe tervor of several indictments against the occupants 1fm.t
a disorderly house had been resorted to in vain. -'lhr;‘
populace at length took it into their hands an'd_ dcst_loyc{.:
Uhis sink of vice; and therc was nota sober citizen in the
“town who could regretit. Under thesc circumstances hé
“put it to the jury whether they would convict his ghe.nt'.!
cven if they belicved he had some hand in demolishing

this nuisance? ' . o At l
The Counsel then went into an examination of the tes

Y TR

{imony and inferr -
participated in what was called the riot, any miore tpa’

thie thousand spectators who were there.

r¥r. Tillinghast closed the defence having spoken ay
hour and three quarters. The limits of this report wﬂ-_
only admit of a brief transcript of the arguments of thi
sentlemen engaged inthe trial, and we trast this will be con
sider ficic ission, or appa
sidered a sufficient apology for any omission, or appa
rent injustice which any of them may inadvertently suffe

at our hands.]

ed that it was not proved his client had
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The Attorney Generai closed for the goverument. He
said he had nothing to do with whites or blacks in this
prosccution. ke had only to discharge his duty to the
State. The insults which the whites may have suffered
from the numerous black population in this town, had ng
connexion with the offence charged npou the prisoncr at
the bar.  The question is what part did Cummins the
prisoner take in the riot of the 18th of Gctober?  And if
the jury were satisfied hie was actually eugaged in that af-

fair, he was convinced they would not screen him from

justice though the house he aided in pulling dewn happen-
cd to belong toa black man instead of a white man.
The Attorney General urged upon the jury the danger of
sanctioning the doctriic that had been advocated by the
counsel for the prisoncr, which went the length to au-
thorize individuals to combine together and destroy any
house or building they might choose to consider a nui-
sance. Iucourage this doctrineand no man in the com-
muanity issafe. We liveina land of law, and there are
no evils existing at Hard-Scrabble orany where clsc that
a remedy may not be found for them in the law of the
land. If these evils existed at that place, why were they
not complained of ? The law was open, and as an offi-
cer of the law, he was ready and always had been so, to
bring these offenders within the reach of justice.

Tlere were two principal grounds assumed by the
Counsel in the defence of the prisoner.  One that this is
an indictment under the Statute, and that consequently
the prisoncr cannot be found guilty of a riot at common
law ; and the other, that the evidence is not sflicient to
convict him of either ofience. The Attorncy Generzl
contended that the offence charged in the indictment was
a distinct and complete oflence at common law. ‘The in-
dictment charges the defendant with unlawfully and ri-
otously assembling with other persons to the number: of
more than three, and this is a distinct offence in
itself. The circumstance of pulling down the house
was merely carrying into effect theinfent of the unlaw-
(ully assembling together, anud was an aggravation of the
riot. The riot was complete whether any building had
heen destroyed or not. and the indictment was not affect-
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ed by the conclusion against the Statule, wluch might be -

rejected as sulplus.we if the evidence did not blmg
the offence up to the Statute. Where an offence existed
at common law, it is no error to conclude against the
Statute, but ifit was created by Statate alone, it would
be error to conclude at common law.

The Attorney General then commented on the Statute
of Rhode-island. The design of this was to prevent ri-
ots and unlawful assemblies, not to define what constitut-
ed ariot, nor did it affect the offence which previously ex-
isted at common law, but rather recognised that offence.
The jury must be satisfied this Statute merely provided
a summary process to disperse riotous assemblies, and
prevent their proceeding to acts of violence.

The drift of the gentleman’s argument, seeined to be
that because the prisoner was guilty of morethan thc com-
mon law required to constitute a riot he therefore could

-not be punished for a riot. An appeal to the common sense

of the jury, without referring to the clear doctrine of the
common law, which always included the lesser offence

within the greater, was a sufficient answer to this part of

the argument.

‘In relation to the ownerslup of the house the Attorney
General repeated to the jury the agument advanced to the
Court on this point, [see page IO.]

He then proceeded tothe examination of the testimony.

The gentleman says we are pushed for evidence. But this
difficulty ariscs not from the want of the existence ofthe
evidence but from the apprehensions which are entertain-
ed by those who are called upon to testify ; and let me
tell you gentlemen of the jury if these young men who
are said to be mere puppets in the hands of some persons
behind the scene are not to be convicted because the popu-
lace do not wish it, there will indeed be dangerin any one’s
testifying in cases sumlzu tothis. The wmlesses will be
proscribed by this mob, and their houses pulled down.
If theblacks areriotous and keep disorderly houses the
law is open to punish them. But ifthey live here and are
notoutlawed they have a right to be protected by the law
in their persons and property.

Sy
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“If gentlemen of the jury, in the town of Providence so
wuch celebrated for its morals and for orderly conduct,
a moD of this description could collect together and proceed
in a systemiatic and uninterrupted manner to tear down a
number of dwelling houses, you must be pretty well satis-

fled it is time some eflectual measures were resorted to to’

put a stop to there high handed proceedings.

Tle ground assumed by the counsel, who are compell-
ed to resort to any thing for a defence, that this house
was a nuisance and that the prisoner had a right to assist
in tearing it down, is not supported by a single case in the
books. T'he gentleman, themsclves had no confidence in
the position, and I apprehend have employed it rather
as an appeal to you founded on popular prejudice, than
as having any existence in law. The recognition of a
doctrine of this kind would tend to the subversion of all
order in society. '

[The Attorney General havi mg ‘concluded his remarks,
which occupied an hour and five minutes, at 8 o’clock in
the cvening the jury retired to their room, having as usu-
al been charged by the Court sub silentzo, and in about
three quarters ol an hour returned with a verdict of NOT’

| GUILTY.]

Note. The authoritics cited by the Counsel, to show the right of
individuals to abate anuisance, and thal this house came within the
rule of Law, and also those ciled against this doctrine, were 2d Salk-
cld, 258; 3d Blackst. Comm. 5; Comyns Digest, 459,307; 2d Chitty,
272 3
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INDICTMENT ;
The State vs. Nathaniel G. Metealf.

Oa the day following the above trial, Nathaniel G.
Metealf, was arraigned and tricd on the same indictment.
Counscl for the State. Counsel for the Prisoner.
The Attorney General. Welcome A. Burges, Esq.
Names of the Sury.

John H. Clark, Foreman; Benjamin Coe, Ezelici
Bishop, Bani Bartlett, Thomas J. ¥ hipple, Moses T'aft,
John Newman, Daniel Smith, Arthur Greene, William
Snow, Augustus Winsor, Joshua Smith,

As this case was founded on the same principles with
the former, to avoid repetition, the evidence as appli-

cable to the defendant, and the new points urged by
the Couusel, will only be stated. s

The Attm ney General stated the nature of .he offence
and cited the same authoritics as in the trial of Cummins;
also, Tomlin, 155. C. C. Companion, 427. 2 Chitty, 273.
He further stated from the authoritics that in order to
constitute a riot it need not be attended with any personal
violence. That in petty felonies of this description the
law recognized no accessarics but that all engaged
in aiding in the riot or cven those who were found wear-
ing the bade ges of therioters must be accounted principals
and were pumshcd as such.

Jessce I3, Sweet was then called. ITe stated the circum-

T

stances of the riot with no material variation from his for-

mer testimony. Fe understood the house alluded to in
the indictment was ow ned and occupied by Henrvy T.
Wheeler, a man of calour. He saw Metcalf thare and

knew him perfectly well—saw him engaged in chopping
oﬂ’ the studs of Wheclers House with an axe, and after-
avards assisting in pushing it over; should think this was
afier 9 o’clock. There were three or four axes which
were used atternatzly by the persons at work—there
might have been five or six axes among them hut he could
not distinclly tell.  Went so nigh Metcalf as to take held
of his shoulder andi ask him if he knew what he was
about—Prisoncr niade no answer but droppeid a stick of

TR T T
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timber he bad hold of. Witness saw nothing more done
by Metcalf; he headed the mob that went from there up
to Clneys Lane. [The prisoncr’s counsel objected to
any investigation relating to what was done in Olney’s
Lanc on the ground that it was a scparate offence for
which the defendant might be again indicted, The Att’y
Gen contended that as thc riot was alleged to have hap-
pened on the 18th of October it was compelcntto give in
cvidence any riotous acts of the prisoner on that day,
which position was sustained by thedecision of the Court.

The witness then proceeded to state that he heard
Metcalf say il they would go up to Olney’s Lane he would
g0 ahcad, and he a(,cmdinn went with several others.—
witness followed them up there but they "did not do much
damage, only some slones were thrown and windows
broken. The mob then took a vote and finally conclud-
cd to adjourn until Saturday evening—He also saw
Metcalf at work pulling down a house belonging to Chris-
topher Hall, at Hard-Scrabble and engaged upon one oth-
er housc there.

Witness being cross questioned said he owned a house
at Hard-Scrabble which was attacked and injured. Tt
was pretty hard work to pull the houses down. Those
engaged appeared to Jabour hard.  Soon after the nob
went to Gluey’s Lane they dispersed, should judge twas
between 2 and 3 o’clock.  1n reply to a question from
one of the jury said Wheeler’s house was used a dancing
hall by the blacks; Wheeler lived in the upper part.
Witness saw Metcall al Hall.s house cutling one of the

posts with an axe. He saw Farrier with an axe, and one

ot two others who were not on trial as well as several he
did not know who were using thic axes. Should think it
was nearly 12 o’clock when tlmy started for Olney’s Lane.

Diresser Bacon saw NMetcalt and knew him distinctly—
he had an axe chopping away upon a building in the cen-
tre of the village, this was after 9 o’clock. Saw him at
more than one house actively engaged with several others
in pulling them down.

John L. Jotmson saw Metcall with an axe or stick in
his hand.  Wlen they got to Olney’s lane twas 10 min-
utes past 12.
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Gicorge V. Bowen saw Metcalf about 16 o’clock chop-
ping with an axe a post the S. I&. coruer of Wheeler's
Louse, he also saw him in Olney’s lane. Witness owned
a house there which was injured by the mob.

George Ormsbee and William Ficld Testified to the same
facts; they knew Metcalf distiuctly.

John 8. Parks Was then called for the purpose of prov-
ing that Wheeler owned the house, the deed of which to
Wiiceler was offered in evidence. Nr. Justice Patten
thought the deed was irrelavent to the case, and the Court
decided that the ownership or occupationof the house need
not be proved.

The Counsel for the prisoner then attempted to prove
an alibi. L .

Jessce Olney Staled Metcall attended his eveningschool:
was there that evening until halt past eight: after the school
broke up he went up to Har i Scrabhle. Metcalf was with
him until a quarter before 9; did not sec him afterwards.
T'he prisoner was not remarkable for his brightness.

Godfrey Wheatorn was at Mvr. Olney’s school.  He walk-
ed with him towards Hard Scrabble, after the school was
out.  As they approximated the scene of desolution, Met-
calf followed them. 1e saw him until about 9 o’clock
but not afterwards.

Siylvester FVheaton teslilied to the same facts, and also
£hat the prisoner was sowewhat deficient in capacity.

[ The evidence being se clear in this‘case, the counsel
for the prisoner put his defence almost exclusively on
points of law. 'I'hese points as wellas the grounds as-
sumed by the Attorney General in veply ave fully stated
in tiie arguments on the final motion in arrest of judgment,
to which the reader is referred. The Attorney General
also stated to the jury that if they did not consider the facts
jn the case warranted a conviction uuder the Statute, they
mizht find the prisoner guilty of a riot, atcommon law ;

“svliich doctrine appearcd to be sanctioned by the Court,

who, in a brief and comprehensive charge of one sentence,
informed them they were at liberty to fiud a general ver-
dict, ov such a verdictas they thought proper. 'The trial
accupied from nine o’clock, until half past one. "T'he
Court adjourned at half pasttwo. When they met agaig

. thamp round and make a noise.
“were at that house at this time. He saw nothing more of

25

the jury came in with a verdict of GUILTY of a riat, at
common law, but not guilty, uuder the Statute; and the
foreman stated that in consideration of his personal ap-
pearance, the circumstances under which he had commit-
_ted the offence and his acknowledged deficiency in abili-

ties, the jury had thought proper to recommend the pris-
oner to the most lenient and merciful consideration of the
Court.*]

INDICTMENT ;
The State vs. Gilbert Humes.
Counsel for the prisoner Joseph L. Tillinghast, Esq.
Jesse B. Sweet, again took the'stand. FHe saw the
prisoner while the mob were. pulling down  Whecler’s
house, with a joice in. his hand that appeared to have

| -been torn from the house, pushing against it. Also saw

bim holding a light. Had long known the prisoner.,
He was about 18 years old. " : '
George W. Bowen, testified to the same facts. - Did not

- see him chopping, nor at any other house except Wheel-

el"s .
William [icld, likewise saw Humes pushing
with a board or joice, at Whecler’s house. “Witness
saw him with onc other person gointo another house, and
None but these two

Humes.

| Dresser Bacon, saw Humes—he appeared to be pretty
‘busy.  Saw him come out of a |0 ise with his arms fuil
(of something like furniture, which he threw down. He

did not see him either pull down or build up, or use any

violence. o .
[The evidence being closed, JMr. Tillinghast, for the

prisoner, went, at considerable length, into nearly the

same arguments that had been used in the former - trials.

LI being ascertained that Augustus Windsor one of the petit jury

bad served on the grand jury, in this trial, he was directed fo retire,.
d Caleb Allen took his place.
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He vefervedto the youth of the defendantand contended
that from circumstance of neither the numerous speclators,
" the constables, or the memhers of the '!'own ¢ onncil }\'ho,
*were presenty attempting to interfere with the proceedings
or making any ellort to have the Riot Act rend., ““s.
“yonng man might well have supposcd the destruction ol
Heard-Serabble, instead of heing u crime, was a merltorious
and praiseworthy act.  The Connsel also nrged that the
evidence was by no means suflicient to contiast the pris.
oner even of a riot at common law. Thejury retived at i
. M. and soon returned with a verdict of Mot Guilty.

JINDICTMIENT
The State. vs. Arthur Forrier.
. Counsel for the prisoner, W. A. Burges, Fsq. . -
- - The witnesses examined were..J. B. Sweel. who saw
Farrier-cutting a post of W heeler’s house with an axe.
Saw him also on the roof of Prince Congdon’s house
pushing the chimney off.  Said he was going to take 3
‘launch: Witness knew bim perfectly well.— Hallicm
Field, who testified distinctly to the same facts, and Georgg
W, Bowen who saw Ifarrier on the,voof of Prince Cong
don’sbuilding, allooing and telling them to cut away,
also saw him at ‘Wheeler’s honse.  [At the close of (he
evidence the Fareman wished the Counsel -would avgu
the law- ¢ the Court, andllct them instruct the jury.

4 hj
"Conrt, however, did net recognize this doctrine. and the -

yints were argued to the jury as in the former trizls
"The Attorney' General, to shew the jury might fiud. &
special verdict, quoted 1 Chitty. C. L. 196. 5. East C. [
954 257. 2 Kast. 66 L. 1. Chitry. 520. 2. Sargent and [law;
les, Penn.; ep. 298.] The. jury were out half an . hout
and returned with a verdict of GUILTY of a viot a
common law, but not zuilty under the Statate, and left i
to the Courtto say whether they could pass. sentence un
der the verdict or not.] - o .

On the t7th the Counsel for the prisoner, filed a mof

tion in arrest of jndgment which was argued at great lenglhs
Il : ] i
hy Messrs. -‘Burges and Tillinghast, in favour of the mof

on, and the Altorney General, against ‘it. .
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Mr. Burges, opeaed ilic molion in arvest of judgement.
He commenced by cousidering how far the common law
is binding in this State,as it respects its civil branches,the
common law is a part of the law of the laud sofai as it is con-
sisteut with the uature of our institutions aud where it is not
coutradicted by positive Statule. Butthe criminal partof the
common law obtzins ouly so faras it is enacted by Statute.
Thecommon lawrespecting viots is no where expressl yintro-
dnced in our statutes (andif at all it is merely by implica-
tion) although most of the criminal common law code is
adopted with mitigited penaltes.

Jdr. 3. veferved to the Statute of if. L concerning riots
which he coutended had abrogated the common law doc-
teine on this subject. and that agrecably to the 59th Sec-
tion of the act covcerning crimes, whatever offence existed
at common law that was not made punishable by this act
ifat all pnuishahle, must be presecuted as well as punish-
ed at common law and that for 4 convictioh at common

law 2 comwmon law prosecution is necessary, which was
not the case in this indictment.

Jut 2d if the Court are
of apinion the common law doctrine of riot exists in_ this
state yet where a prisoner has been indicted upon a statute
offence and where the indictment follows the langnage of
the Statute and conciudes ‘contra furnwm Staietiy he cannot
upon such an indictment be convicted at common law.
To this point see Croke &£, Rep. 251, Penhall’s cace. IHe-

“was indicted upon the Stat. d Fd. 6. ¢h 4. for drawivg

his dagger in the church of 8. against J. S. and doth not
way withintent to strike him (accordingtothe Stat) and
for this cause it was void—I3ut then it was moved 1if this
were not good for an assault that he might be fineduponit.
But per Curiamitis void in all for being tidic ted upon the &. ¢
[t s voied as toun offenca al comm. n hew. "§ he same doctrine
was held in the case of Hall. Gaven and others Cro. 2.

307. 8. In which the Court held that the indictment be-

gining with the Stalnte, and concluding “conira  furmam
sta/nte.? this can have no relation to any oflence except up-
om this Clatote, and tue Tndictment was awarded insafii-
cient and discharged @ alsoser iden’s cose Croo f20 flep.
BT and Cholniley’s case Lro. Cias, Rep. 461,

500, R.9). 2 Holl. R.233.6 siloed, 17, 2 [fale 770 170,
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. 1 Selle, R.212. If these authorities be law there is
an en(l to this question.

"I'he opposite rule laid down in 1. Chitty C. I.. G.>8 is
founded ou the authoritly of Heawkins ook = ¢1.25.5e¢.115
who cites 2 Hale 191, Safke R, 212, 1 Cowypr. 648, [lou-
T'he case in Salkeld is an authority direct-
ly against him, and the cases in Cowper and ouglas have
no relation to the question the point noth'u’mn been rais-
ed io cither ease.

If there be any cases where upon  an In(hclmcnt ona
Stat.and concludmu against a stat. the conelesion has heen

rejected as surp]nsa;_’.lt, and the deft. couvicted of an offence -

at common law,they may bereduced to two classes. {st
U/wreluc/.ms clle :neclnj;on ¢/lf/ ce /flh" adicdiment do net

amount lo'@ Staiule offence.  Ai was the case in 16, Muss,

R334 2. Where the Statule crectes no new offence but
only ndds new penclties fo a.common lew offence.
Lage’s cases 2 Hale. 191, on which case solely Hawlins
gr ounds his rale. It was coutended the Present case came
under neither of these classes, as the facts alledged in the
Indictment were sufficient if found to amount to a riot un-
der the statnte and, as ro new penalty was annexed by
the statute te an ¢id oflence but a new one crealed.

The statute created the compound offence for Whl(‘h the
DT is indicted ont o [ two common 1:1w offences. 'iI'he
one, tiespass for demolishinga man’s house, the second,
a r'iot as defined al common law. The offence created

y the statute is eniiely distinet fv ‘om a riot at comman
law, and if the L1t because riol is one Angredient of
tiris offerce may be convicted of viot, he may by the same
1L-['- be convicted of 7respass under this indictment, which
is‘aother ingredient of the statute offence.

Another pomt arged was that no judgment could be en-
tered on the verdict.
verdicts, general and special. and this is neither.  The
jnry cau reader a '*cnmal verdict guilly or not gnilty, on
the wheie.  Crupon two connts, convict on cne and ac-
it on the otier, o= where there is bul one count which
is seperable, convict on one part and acquit as to the rest.
1. Ciditry. 638,

Such was .

The law knows but two kinds of -

24

“Bul this Indictment has but one count, and that inca-

pable of division. Neitheris this a special verdict, o

that must set out all the facts in the case. It canuot be
amended and the court can make no inferences from it.
Ch. C. L. 634, Hawle. 5. 2. Ch.7. sec. 8. 1. tilson.
R. 6. 4. Burrows. R. 2577, Kclynge. 78,

Upon any view which can be taken of this subject, {la:

conchmon is 1rresistable that the Defendants us st ha
discharged.

The ,uloi ney General against the motion, said the Co-
were about to decide a questlou of the ut'nr\st lmu\.r!.\m'-
to the people of this State—whether in fact it was b it
fence in this State for eleven armed men, or loent:; s-Riint am
armed, to assemble tegether and tear down a dwelling

house.  Eor if our Statute abr ogated the common law of-.
fence of a riot, then it was nothmg but a private trespass.

for any number of men armed. under eleven, or unarmed
under thirty, to proceed to this extremity whenever they

thought proper, and if they happened to be worthless per-:

“sons hired for the puarpose, U ey could not be punished,

and the citizen whose rights were thus outraged had no-

remedy whatever. ' he 54¢th. section of the Statute on
Crimes, R. I, Laws, was cited, wiiich provides that the
pelit juey may convict a prisoner of a lesser crime  where
the evidence does not warrant a conviction for the greater
offence charged in the Indictment, when the prisoucr is
found guilty of so much of the crix m charged as amounts

nbslanlza//_/ to a crime of a lower nature ; and on this “tat--

ule the Attorney Geuneral contended the delendant could
he convicled of a riot, though charged with a greater of-
fence of pulling down a dw e»lmg house, the riot beivg
substantially set forth in the ludictment.
It was also contonded that the Statute of {708 was In
affirmance of the common law, and that where the Legisla-
ture had not expressly deitned thie offence at common law
it still existed in full force (see R. 1. Laws, p. 63, sect. )
consequently if previons (o 1798 a riol at common law.
~was an indictable offence it this State. it still remained

80, : :
2nd. Toshow the conclnsion against the ferm of the

astatutc did not afiect the indictment as at C l'lw. Tle
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Atterney General cited. 1. Leoch 874. 103, and thS 2lx
thorities read to the jury on this point. (see page 17.)
‘I'0 overrule the decisions ciied by the opposiie counsel
from bis old Beoks that went back more than 150 years
lic read from. 2 Hawiins £. C. 350, 1. Hiawlzins ln:;S_,
Douglas 41, 5. T. Rep. 162, and 18. Muss. 1. 385.
which went to shew that where the defendant was indicted
on statate he might be found guilty of a lesser offence at
common law. Fhe Attorney Geqcml also read lrom-}
Chirty 520. wherethe doctrine is laid down that w lf“fy
the dlt is indicted on the statute :\gu_m.ststuhbmg.the j.m.?
may find him gailty of (clonious homicide at common lll.“,'.
These authorities it was contended wero suflicient (o over
rule the motion i arvest of judgment, and o sustain the
verdict of the jury as being sufficient according to the es-
tablished doctrines of the common law to authorize the
t to give judgment thercon. ' »
Co.l/ll}t'- 'ﬁllinél-has? closed the motion. e said there was
no atlempt male to show the Attorncy General ‘h.a(_l .llll()t
brought his Indictment correctly. It was Lcchnncs L'Y
correct, and no doubt drawn up to corr.(-,spnnd lo tlhc Id(_: ?
expected to be proved. If the grand jury ‘hml retm nml
the Indictment a tene bill and the petit jurybhad not fonne
the facts were sufficient to convict the accused it certainly
was no fault of the Attorney Genmeral, and this was the
amount of the motion before the Court 3 not to quash the
Tudictment but to arrest the judgment on the sronnd of the
insufficiency of the verdict. : ;
mented on the autborities read by his colleague, as W ell as;
those opposed! to them by the proseculing 01.)}111?0.1, ant
argued at length upon the positions ﬂ.STSuml,‘,d in L';c‘ opc\?-
in_:z; of the wotion before .thc Court, We ugl.?t f:).tltf.pu(;:y
“that our types, which like facts are stebborn “j”:a-"’
will not adwit of a full report of this argument a3 well as
the abie one which preceeded it. e
W'D contended that the statute of 17058 did in fact
abrogateibe dectrine of aviot at common !my, nn(‘,l.th,‘\t
the intention oi the legislature wasto aboli-h Hmyt eifence
and to make a riot conzist of £2 persons anlan fully assem.
hilng wiih arms, or

ser numbicr so assembled might be indicted for au, ailvay

The gentleman then com-’

30 withoul arms. Fe adimited ales b

-

-

‘ed to defend himself against.

“must  be inserted.
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ot & misdemeauour at common Jaw,. but not for a riot. and
if. as the gentleman had arged it was important oifences
of tiis nature should not go unpunished it was equally
important that the principles of the criminal law should be
distinctly defined, and that a person indicted for one of-

“{ence, should not be liable to be couvicted of anoller of-

fence of a different nature which lie had not come prepar-
He further argned that
thongh a prisoner indicted for a greater offence might he

‘convicted of o lesser, yet the lesser oflence must be a dis-

tinct component part of the crime charged, and that - in
thie present case a riot was not tie lesser offence of pull-
ing down a house but a totally differcnt offence.

Thus in the case cited of an Indictment for stabbing.—
Killing, which was an offence at common law,is a com-

ponent part of stabbing (the penalties of which Liad only

been increased by Statute, not a new crime created as in
the present case) and also of felonious Lhomicide 5 hence
the prisoner was found guilty of the lesser offence. The
Attorney General could not avail himself of thie 59th sec-
tion of the Statute, p. 8353, hecause that expressly provid-
ed that offences at common law vot included in thie Stat-
ute shonld be prosecuted at common law, as well as tried
and punished : and as this was not an indictment at com-
mon law, the position failed.  The law was imperative
as to theé mode of trial.  Suppose thie Iondictment were at

_common law for a riot, and the jury did nrot find the evi-

dence came up to that charge. will it be pretended the
defendant could be convicled of an aflray? (2d Chilty,
975) To constitute an Indictment for a riot tbe word £&iur
The gualilications riotonsly and rou-
tously, the only words used in this Indictment, are insul-
fictient (2d Chitty, 201) ¢ the word riot must he inseried

w all Indictments for Riot.”

The anthority in 16, Blass. B, M. TLoacgued did not

apply. Lo that case there was no Stalute existing, on
which the defendant was indicted, bat'at common law,
and the Court decided it on that ground. '

On these grounds it was confended the prisoner having
been charged with a &tatute offence could not he cenvicled.,
of-a different and distinet offence al ¢ommon law, and
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L ‘ .
consequently that the Court could not enter judgment up-
N on the verdict.
W [The Court took time for consultation and tl:e following
’ ‘morning gave their opininion that the motioun in arrest of
Jjutigment be sustained, that judgment be arrested, accord- |
1ogly and the delendants, Farrvier and Metcalf be dis-
ciharged. :
Justices Smith and Patten, dissented from the opinion
of the three judges of the Common Pleas.
: - The Attorney General, entered a nolle prosequi as to
* ,all the other persons named in the indictment.
: : ) ‘
¥
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