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Introduction

Civil procedure is the law which analyses and governs the conduct of the judicial system in dealing with proceedings before the Court. It is the law which governs the process for the resolution of disputes. 

In each of the States and Territories around Australia there are a number of Courts which are of plenary jurisdiction, intermediate jurisdiction and inferior jurisdiction.  Each of these Courts are adeptly named the Supreme Court, District and County Counts and Magistrate and Local Courts respectively. The Federal Jurisdiction is exercised by three superior courts and  a inferior one respectively. 

These Courts are the High Court – which has both a federal and appellate jurisdiction – the Federal Court of Australia, the Family Court of Australia and the inferior Federal Magistrates Court. The proceedings conducted in the Federal Courts involve Commonwealth or Federal legislation as opposed to jurisdictional based legislation held in each of the respective States and Territories. 

The entire purpose of civil procedure is to apply the law to individual disputes in a manner which is fair, economical and expeditious which the parties choose to submit to the Court. The Court is expected to apply and demonstrate the effectiveness of the law in addition to signifying that the judicial system in Australia has qualified judges which are capable of interpreting, developing and applying the law around Australia.

The key procedural issue around Australia is the balance between effectively and fairly applying the law and discouraging disputes which are ineffective and overload the Courts leading to the delay of individual cases which consequently clog the system.

Substantive and Procedural Law

Substantive law is the statutory or written law that governs the relative rights and obligations of those who are subject to it within their jurisdictional State. It defines the legal relationships between people within a respective jurisdictional State. This is contrasted with procedural law, which is the relevant processes and rules which enable a State to hear and determine a civil or criminal hearing. Procedural law relies on due process and administrative to hear a case and assess it on its merits.

The primary differences between the two is that:

· Substantive rules of law effectively define the rights and duties, 
· Procedural rules of law provide the capabilities to enforce and administer justice over those rights and duties.

The rules of procedural law are said to be ‘adjectival’ rules in the manner that they attempt to quantify certain substantive rights. JA Jolowicz in ‘On the Nature and Purpose of Civil Procedural law’ (1990) Civil Justice Quarterly 262 at 270 states that there are, however, two important differences between procedural and substantive law such that:

· Subjection to substantive law is involuntary, where asrecourse to procedural is voluntary. The person who supposes or know himself or herself to be possessed of a substantive right is not compelled to enforce it by litigation.
· Substantive law is self-executing, where procedural law creates choices for the parties or a series of choices. Where a procedural rule is mandatory in form, if the opponent chooses to do nothing about it, nothing will happen. 

Sources of Law

Inherent Powers

Every Superior Court - including the Federal Court of Australia as decided in Philip Morris Inc v Adam P Brown Male Fashions Pty Ltd (1981) 148 CLR 457 at 535 and the Family Court of Australia Taylor v Taylor(1979) 143 CLR 1 - to control its own processes and procedures to ensure that all of its orders are upheld and complied with respect to how they deliver justice.

Inherent power ensures that superior Courts have such power, as necessary, to ensure that their procedures are fully capable of rendering just and fair outcomes in respect of the litigating parties. As stated in Riley Mckay Pty Ltd v Mckay [1982] 1 NSWLR 264 – the purpose of inherent power is to allow Courts to regulate their processes and prevent abuse of relevant judicial procedure.

Inherent Powers typically involve:
· Mareva Injunctions - Jackson v Sterling Industries Ltd (1987) 162 CLR 612
· Anton Piller Orders - Anton Piller KG v Manufacturing Processes Ltd [1976] Ch 55; [1976] 1 All ER 779
· Staying orders or strike out claims in respect of process abuse - Metropolitan Bank Ltd v Pooley (1885) LR 10 App Cas 210
· General Orders as required by the to act effectively - R v Forbes; Ex parte Bevan (1972) 127 CLR 1

Participants & Parties

Parties

In general:

The Party bringing forth the proceedings are the plaintiffs.
The Party with whom the proceedings are brought against are the defendants.

In the Federal Court of Australia:
The Party bringing forth the proceedings are the applicants.
The Party with whom the proceedings are brought against are the respondents.

In all Australia jurisdictions in appeal actions:
The Party bringing forth the appeal are the appellants.
The other party to the appeal are the respondents.

Participants
A party cannot be named both the plaintiff and the defendant in any one proceeding even if some abstract argument subsists to suggest they are proceeding in different capacities.
Once a party is called before the Court as either a plaintiff or a defendant – they cannot re-enter as the other party.

Judgement binds the parties
A judgement will only be effective against the parties so named in the proceeding – except where legislation may suggest otherwise. If a party not named in the proceeding could have requested a party is added but failed to do so is irrelevant – if a party is not named within a proceeding then the judgement cannot be binding against them.

Adversarial and Inquisitorial Systems

There are fundamental differences between these two models on who is controlling the progress of the case, the gathering of relevant evidence and on the differences between trial and pre-trial. 

Adversarial System

The adversarial system is primarily the system of law adopted by common law based countries which relies on the skill of an advocate to represent a party against another to an impartial person who attempts to determine the truth of the case.

The two primary ‘models’ which govern western judicial systems are the civil and common law systems. While a full analysis of all the differences between both systems is not going to be explored here, the primary two differences are:

· Common Law – a system to determine legal disputes relevant to individual circumstance and previous case law, rather than the application of statements of legal theory.
· Civil Law – a system to determine legal disputes relevant to predefined statements of legal theory issued by State and Federal bodies and commented on by legal professionals before passed into law.

Inquisitorial System

The inquisitorial system is a system of law where the court or a particular part of the court is actively involved in determining the case as opposed to the adversarial system where the role of the Court is solely one of an impartial body.

This system of law is primarily used in countries where the civil law system is entirely relied upon as opposed to the common law system. 





Which one?

In Australian law, it would be prudent to suggest that our system is a combination of both of these systems. Most ‘western’ legal systems take a hybrid approach and utilise each respective system as is relevant to their needs and requirements.

‘Crisis’ with the Adversarial System and the Need for Change

In the mid 1980s there was a serve problem with the Australian civil justice system. The  the sheer time it took the Court to hear cases was unacceptable and the huge cost of litigation lead many opponents to suggest that the law was simply no longer accessible to the lay person if they wanted to enact their free rights to appear in Court.

At this stage, the Court freely disregarded procedural law and assessed cases on the ‘justice on the merits’. This meant that if a party did not comply with a procedural aspect of the case, the Court could simply overlook it and decide the case on the balance of its merits. This meant that costs increased substantially and cases were excessively delayed since litigation times could be extended significantly as a Court determined ‘justice on the merits’. Consequently, high criticism was directed at the Courts for reducing free accesses to justice and for not relying more strictly on the procedural arm of the law to increase case speed.

This lead too many arguments discussing the merits of increased speed and reduced cost against the quality of the decisions being passed down. Evidently, a balance needed to be struck between these two arguments in that the Courts needed to increase the output of cases that were reviewed each year, but still ensure that the quality of the decisions being enforced where strong. 

Advancements in technology have led to numerous improvements in the output of cases, particularly in the Federal Court system which has the most advanced case management system of all Courts in Victoria in 2009. Future commentary relating to the procedural vs. decision quality argument are discussed later in this summary.

Rule Making Power

The judicial ruling making power in Australia – in order of authority – is the High Court of Australia, the Federal Court of Australia and the Supreme Courts of the respective States and Territories. Each of these Courts is governed by respective judges and every State and Territory has statutory authorities which provide the ruling making power which is conferred upon these judges. For example, s86 of the Judiciary Act 1903 of the High Court of Australia provides this power. 

The rule making powers are conferred by committees which oversee these Courts, and these committees generally include members of each relevant Court. The power so-provided to the judges is generally wide reaching in its effect and almost all rule making powers are confined in some manner to that which is incorporated in legislation.





Role of the Judge

In Australian Courts, the judge typically is always a passive and merely directional role much like that of an referee. The judge does not intervene in the preparation of a case but can provide guidance to the parties subject to relevant statutory provisions. In Jones v National Coal Board [1957] 2 QB 55 at 63 Lord Denning stated that the objective of a judge was to 
‘[a]bove all else, to find the truth’ and he also stated at 65 

‘The judge sits to hear and determine the issues raised by the parties, not to conduct an investigation or examination on behalf of society at large, as happens, we believe, in some foreign countries ... If he goes beyond this, he drops the mantle of a judge and assumes the role of an advocate, and the changes does not become him well.’

The judge’s role was commented on further in Whitehorn v R (1983) 49 ALR 448 at 467 where Dawson J stated

‘A trial does not involve the pursuit of truth by any means. The adversary system is the means adopted and the judges role in that system is to hold the balance between the contending parties without himself taking part in their disputations. It is not an inquisitorial role in which he seeks to remedy the deficiencies in the case of either side. When a partys case is deficient, the ordinary consequence is that it does not succeed. If a prosecution does succeed at trial when it ought not to and there is a miscarriage of justice as a result, that is a matter to be corrected on appeal. It is no part of the function of the trial judge to prevent it by donning the mantle of prosecution or defence counsel.’

Case Management

Case management is an methodology to control litigation which the court supervises through its interlocutory phase. The primary use of case management is to best manage the Courts time and the relevant events construed from the cases presented before the commencement of the trial.

Some of the objectives of case management are summarised, in brief, below:

· Faster resolution of disputes
· Reduction of trial time
· More effective utilisation of Court time
· Increasing the accessibility to the Courts
· Reduced inefficiency seen in the Courts 

The standard models of caseflow management are typically constricted to two differing types:

Management where the control and organisation of the case is exercised by the parties who must report to the Court at fixed milestones and the Court will direct and exercise control where necessary.
Management in which the control is continuously overseen by the judge who monitors each case on a direct informal basis.


Individual and Master List Approaches

Different Courts have different systems of managing cases and a Report released by the Australian Institute of Judicial Administration details the different methodologies each Court utilises. 

Master List - The master list is the most common method used in Australia. All relevant cases are controlled by a central court registry and the central registry assigns different judges to respective cases for relevant purposes. 
Individual List – The individual list infers that each case is assigned to an individual judge at filing and that judge must manage their respective group of cases from the beginning to the conclusion of the trial. This model is also referred to as the ‘single document system’ or the or the ‘individual case management’ system (ICIM).

Some Australian States rely on a hybrid approach of Individual and Master lists depending on the Court and the load of case work available. It seems consistent across all States and Territories in Australia that the primary tool of case management is a directions hearing before a judge.

The purpose of the directions hearing is to ensure that no time is wasted from the commencement of the proceeding through to the final ruling by the Judge. This allows the judge to micromanage the case required for pleadings, affidavits, discovery and any other matters which the judge deems essential for a fair and just determination of the law in question.  

While directions hearings are discussed later in more depth, it is prudent to also suggest that directions hearings allow the judge to offer both parties the opportunity to discuss their dispute through a mediation process in an attempt to resolve the dispute before the commencement of the trial. This is a useful direction as many cases have been resolved in this manner – reducing the significant costs of litigation for both parties and resolving the dispute amicably through a third party mediator. 

Cost of Litigation

Perhaps the single most important aspect in law is the sheer cost of the litigation involved. Parties must understand the significant cost involved in litigation and the possibilities of adverse rulings against them. It would be reckless and completely irresponsible for a party’s representation to contend to their client that they have a no risk of losing. Whether going to trial is appropriate is relevant to party’s core reasoning and relevant strength of legal argument – sometimes it is more suitable to recommend settlement from the outset to avoid lengthy and costly litigation proceedings – particularly if settlement provides an advantageous economic outcome without the need for trial.

Cost is the central element to any litigation proceedings since most civil litigation resolves around some economic remedy being awarded being awarded to at least one of the parties in dispute. The primary factors of consideration that clients must contemplate include:

The risk to a party that the proceedings will extend for a significant amount of time, and even an award in the parties favour may not cover the costs of the proceedings.
The timing of a parties cash payments to their representation – typically, the start of a proceedings is significantly cheaper than the lead up to a trial. 
The sheer risk of losing and the economic damage that could be enforced on the losing party to bestow to the other litigant(s).














































Topic 2 – Alternative Dispute Resolution

From the previous topic, it is clear that despite relevant improvements in the optimisation of case flow and list management around Australia – the need for alternative dispute resolution (ADR) is still of utmost, if not critical, importance. If one turns their mind to sheer number of legal disputes presented in front of the Courts each year, and the limited number of Judges to oversee such disputes, it is clear why Judges often recommend parties to abstain from pre-trial preparations and attempt to resolve the matter using alternative dispute mechanisms.

Evidently, the strengths behind ADR are quite clear – they enable the resolution of disputes in a shorter time frame, at less cost and through a facility that is readily available to all the community which provides everyone with access to justice mechanisms. The differing types of alternative dispute resolution include arbitration, mediation, conciliation, facilitation and early neutral evaluation and each has inherent strengths and weaknesses as a subset of ADR. Each can be either enforceable or merely advisory and non-binding and both rely on the parties to accept the resolution of the impartial third party.

 Types of ADR processes

The most common models of ADR include determinative, facilitative and advisory. 

· Determinative – Determinative ADR processes are usually held in front of a third party who makes a decision on the dispute after hearing and assessing the arguments and evidence of the parties. 
· Enforceable Determinations – These are judicial processes whereby the parties present arguments and evidence to a dispute resolution mediator who consequently makes a determination which is binding on the respective parties. Enforceable processes can be through adjudication, arbitration (where the arbitrator makes a binding decision) or via a private ruling (such as a tax office private ruling). All enforceable determinations can be appealed to a Court if a party to the proceedings believes an error of law has been made.

· Non-enforceable Determinations – Non-enforceable determinations are processes in which a party can present a dispute to a dispute resolution mediator who makes a determination on the basis of the arguments and evidence presented before them, but does not provide a binding ruling. Non-enforceable determinations can be useful to the parties to assess how a Court would view the arguments and evidence presented before it and reduces the overall cost of litigation if a non-binding ruling is passed which satisfies both parties.

·  Facilitative – Facilitative ADR processes involved a third party who provides guidance and assistance in the management of the ADR process. 
· Conciliation – Conciliation is a process whereby the parties use the assistance of an impartial third party to identify the issue in dispute, develop options and attempt to motivate the parties to a resolution. Typically in conciliation, the conciliator must follow the preset rules and regulations and if no decision is reached, the dispute will proceed to another body for a binding decision.
· Facilitation – Facilitation is a process whereby both parties use the assistance of an impartial third party to identify their core issues with one another and attempt to resolve these issues. The facilitator cannot pass a binding decision and merely attempts to work with the parties to achieve an agreement. 
· Mediation – Similar to facilitation, mediation is the process in which the parties to a dispute use an impartial third party to consider their issues and reasoning behind the dispute, and attempt to consider alternatives to litigation and/or resolve the dispute in its entirety. The mediator has more of a role in determining how the process will be conducted but cannot pass a binding decision and merely attempts to work with the parties to achieve an agreement.
· Ombudsman – In Australia, the ombudsman provides another impartial third party body who can investigate and attempt to resolve complaints against an institution by a customer, client and employee. A number of Ombudsman are available for each respective industry body in Australia – such the Telecommunication Ombudsman or the Banking Industry Ombudsman etc.

Mediation

Mediation is of key importance in the Australian Civil Procedure system because it aims to assist both parties understand a range of solutions available to them without resorting to expensive litigation. While the mediator has no binding power beyond that which is conferred by the parties, their role cannot be underestimated in its effectiveness for allowing parties to mutually come to an agreement. 

Some opponents dismiss mediation as waste of time and money primarily due to the absence of decision making power conferred on the mediator. Of course in contrast, proponents would suggest that such parties are consequently better suited to the more costly adversarial system of justice as the ‘wilfulness and voluntariness’ of mediation would not be appropriate for them. 

The pursuit of the mediation process is voluntary and it is at the discretion of the parties in issue to determine whether they engage in it. Many judges require that litigating parties engage in mediation during pre-trials preparations in an attempt to see if a resolution is possible and to save Court time. However, in clear contrast to litigation the very purpose of mediation is the ease at which the process can occur and the flexible nature in which it can be delivered to parties in dispute – with many mediation sittings producing outcomes which halt trials.

In summary the key benefits of mediation are:

· Accessibility – Mediation can be conducted at short notice, produce timely decisions and be less formal than a Court room
· Voluntary – Parties that engage in mediation, want to engage in it (unless its Court annexed mediation) – inferring that each party freely choose to participate and to either reach an agreement or not.
· Confidential – It’s important to remember that the Court room is a public place and that all cases disclose information. Mediation is very useful in circumstances where the parties do not want information to be released to the public and they can freely argue without their interests and feelings being viewed by the public.


Problems with Mediation

While it is clear that there are inherent benefits to mediation – there are also many issues that must be addressed before the process can be truly effective. The mediator must conduct the process in a manner that considers the differences between what the parties are attempting to achieve and whether they are being competitive or co-operative in their conduct. 

Competitive

Evidently, mediation which is competitive in nature is based upon the parties attempting to extract a benefit from the other in return for not taking the action to Court. Mediation which is competitive tends to be more difficult to resolve since the parties are not intent on co-operative with the other unless a benefit is provided to them. The negotiation techniques of the mediator are critical in cases where the mediation is competitive as there is a high correlation of the parties walking away from mediation and attempting to resolve the dispute in Court. 

Co-operative

Co-operative mediation is where both parties want to resolve the situation ambicalby and do not wish to take the matter further unless there is an absolute need. Typically, co-operative mediation is occurs because the parties realise the costs of adversarial litigation, both parties want to resolve the dispute and possible because the parties realise that the other party has a stronger argument. The point of comprise is that the parties will arrive at a solution, with the assistance of the mediator, which is reasonable to both of them. Obviously, the solution is not going to be optimal since then there would then be no need for mediation.

Balance of Power

The other key issue with mediation, as hinted previously, is the balance of power issue. While mediation is voluntary, it can favour the party who has the apparent stronger argument, better evidence and the power relationship that pre-exists between the parties to dispute. If a party in mediation is a less powerful entity, then it is often contended that this party will accept a less than satisfactory outcome or have a less than satisfactory outcome forced upon it. 

As suggested however, mediation is voluntary and if the decision reached in mediation is not acceptable to both parties – then either can reject the decision and take the matter to Court.

Are Parties contractually required to mediate?

In Hooper Bailie Associated Limited v Natcon Group Limited (1992) 28 NSWLR 194 NSWSC – the Court made it clear that equity is unlikely to order specific performance of an agreement to mediate because the supervision of such performance would be impossible. Thus, in order to agreements to mediate to be enforceable – they must including a condition precedent to commening an arbitration or litigation proceeding in the event of their failure. As per the decisi on in Scott v Avery (1856) 5 HL Cas 811 – the Court can then enforce the agreement onto the parties by stating that an arbitration or litigation must commence in breach of an agreement to mediate.

This was consistent with the logic applied by Giles J in Elizabeth Bay Developments Pty Ltd v Boral Building Services Ltd (1995) 36 NSWLR 709 where it was stated that any contract with a provision requiring the parties to mediate must specify what the parties are to do, with certainty, in order to minimise the risk of the agreement being unenforceable. The agreement can include either the specific steps which must be followed or can incorporated by reference other rules and guidelines which state the process that the parties must follow.

Arbitration

Arbitration is similar to mediation in that it attempts to find a common ground between the parties and reach a private agreement. The primary difference between mediation and arbitration is that arbitrators tend to have the power to enforce the agreement that is reached and the parties must obey their ruling unless they appeal to the jurisdiction of the Court (Doleman & Sons v Ossett Corporation [1912] 3 KB 257, CA). An additional advantage of arbitration is that it allows the parties to appoint an arbitrator who can be an independent third party experienced in a particular industry or facet of an industry in respect to the dispute. 

The arbitration process typically consists of any of the following steps:

1. Commencement
2. Prelimary Conference
3. Information Exchange
4. Hearing
5. The formulation of a decision
6. The decision and award

Advantages and Disadvantages

Some of the advantages and disadvantages of arbitration are listed below. This is by no means a complete list but is useful to summarise:

Advantages

· Individual expertises who can rule over complex subject matter
· Reduced cost and more flexible alternative
· Must faster than litigation and can be arrange at short notice
· Proceedings can be made expressly confidential
· Greater access to the justice and the law

Disadvantages

· Discovery can be limited in arbitration
· Financial cost of specialist arbitrators can outweigh benefits
· The imbalance of power between the parties can enforce decisions a weaker party would not normally accept in the jurisdiction of the Court
· The higher cost to law firms of case preparation and time than via a Court trial.
· Not always beneficial to the parties in dispute which can result in more cost on Appeal.

Contractually Required to Arbitrate

If a contractual agreement states that the parties must arbitrate then this is a binding contrat at law and any breach of the agreement gives rise to an action for damages. Additionally, and in line with contract law, an arbitration agreement can also be terminated or cancelled by agreement between the parties if the parties deem it to be so.

No Implied Confidentiality

Arbitration proceedings are not regarded as proceedings which are implicity confidential in nature. If a party requires that arbitration is to be confidential then it must expressly provide for this in the contractual agreement as per the decision in Esso Australia Resources Ltd v Plowman (1995) 183 CLR 391.

Court Enforced ADR

Court enforced ADR is an important facet of the civil procedure system in Australia. In most jurisdictions, Courts have now been provided express power to enforce the parties to engage in the ADR process in order to resolve the dispute. Evidently, the entire process of ADR has required lawyers to place a greater emphasis on understanding their clients businesses in determining a solution which can best solve their needs in respect of the dispute. 

As stated throughout this topic, the advantages of ADR is that it provides the Courts with a mechanism that is less expensive that through the jurisdiction of the Court. Most relevantly to Victoria - the Supreme Court Act 1989 (Vic), the Court Court Act 1958 (Vic) and the Magistrates Court Act 1989 (Vic) all provide power to the Court to refer civil actions to an arbitrator or mediator for resolution. 

Importantly, the legislation does stipulate that if a Court refers a proceeding, as opposed to a part of a proceeding to ADR and to an arbitrator – the arbitrator is empowered to give an award disposing of the proceeding. 

ADR and Lawyers

The growth of the ADR process has meant that most lawyers must understand ADR in its entirety – including the benefits and weakness of the process – in order to provide a clear recommendation to their clients. A deeper understanding of a clients business is need in addition to an improved skill set to implement and advise on the differing aspects of the ADR process.

Most lawyers must understand at least some of, if not all of, the following:

· Advising on the appropriate ADR methods and relevant advantages/disadvantages
· Drafting an ADR provision and understanding which clauses are relevant in which jurisdiction
· Advising the client on relevant mediators and arbitrators to use in the process
· Providing the legal rights, duties, obligations and options for ADR processes.



Topic 3 – Jurisdiction

Before a Court can judge a case or an appeal, it must consider whether it has appropriate jurisdiction to actually hear the arguments presented by the parties. Jurisdiction is essentially the territorial power bestowed upon a Court to make a binding ruling against the parties relevant to the subject matter presented before it. In Australia, this is a critical aspect of civil procedure because jurisdiction applies not only to the geographical element of the States and Territories within our borders – but also to the jurisdiction of the Courts themselves – such as the High Court, Federal Courts and the State and Territory Supreme Courts and where their respective judgements apply.

Subject Jurisdiction

Commonwealth Jurisdiction

Original Jurisdiction

S71 of the Commonwealth of Australia Act states that the judicial power of the Commonwealth is vested in the Federal Supreme Court, to be called the High Court of Australia and in other such Federal Courts as the Parliament creates and in such other courts as it invests with federal jurisdiction.

This infers that Commonwealth jurisdiction can only vest within three classes of Courts being the High, Federal and relevant State and Territory courts as relevant. The Jurisdiction of the High Court is found in s75 of the Commonwealth Constitution whereby the High Court has the power in almost all matters relevant to Australia (including with other country States) in addition to the vested power to define the jurisdiction of other Courts in Australia.

The Judiciary Act 1903 (Cth) at s38 - does indicate some matters in which the High Court does have exclusive jurisdiction over. These are generally matters which are regarded as having a very important national and/or federal significance and are best dealt with by the Judges of the High Court as opposed to any Federal, State or Territory Courts. These generally include matters which are directed at the Commonwealth entirely or where a person is suing a State of Australia. 

S44 of the Judiciary Act 1903 (Cth) allows the High Court to, at its discretion or a the discretion of the parties, to refer any matter in the High Court to a Federal, State or Territorial Court if it deems it more appropriate to be heard there.

Appellate Jurisdiction

Under s73 of the Commonwealth Constitution, the High Court has the jurisdiction to hear and rule appeals from justices where the original jurisdiction of the trial began. There are also a number of important jurisdictional considerations which are listed in the Federal Courts of Australia Act 1976 (Cth). For example, only an appeal from a judgement of the Full Federal Court may be brought to the High Court only with the special leave of the High Court. Such a condition is also consistent with the State jurisdictional Courts  in which appellate decisions are governed by the Judiciary Act 1903 (Cth) under s35 and require the special leave of the High Court. Such restrictions are stipulated as express conditions in the legislation and are worth reviewing where relevant.
Federal Jurisdiction

Original Jurisdiction

The Federal Court of Australia Act 1976 (Cth) was created through s71 of the Commonwealth Constitution and jurisdiction of the Court is limited to matters which are specifically conferred by parliament. S39B of the Judiciary Act 1903 (Cth) provides the original jurisdiction of the Court such as conferred by the High Court in s75(iii)  of the Commonwealth Constitution.

In Transport Workers Union v Lee (1998) 84 FCR 60 at 67, the jurisdiction of the Federal Court was held to be concurrent with the federal jurisdiction of State and Territory Courts in civil matters. This was consistent with the release of an explanatory memorandum which the Court expressly referred to in making this statement. This infers that if a claim arises under a federal law provision then it is appropriate for the Federal Court to deal which such a claim where relevant as per s39(1A) of the Judiciary Act 1903 (Cth).

Appellate Jurisdiction

The appellate jurisdiction of the Federal Court is detailed in s24(1) of the Federal Court of Australia Act 1976 (Cth) where the Federal Court has the authority to hear appeals from a single judge of the Federal Court and appeals from the Supreme Court of a the relevant State or Territory. A number of other provisions detailed in the section detail other matters which the Federal Court can hear on appeal. 

Under s25 of the Federal Court of Australia Act 1976 (Cth), the appellate jurisdiction is typically conducted by the Full Federal Court  although at the discretion of the Chief Justice they can be heard by a single judge where appropriate. The manner in which the Court can deal with an appeal is detailed under s28 of the Act.

It is noted that under s24(1AAA) there the Federal Court does not have jurisdiction in relation to appeals where the decision has been made from a single judge from the Federal Magistrates Court. 

Referring Jurisdiction

s25(6)  of the Federal Court of Australia Act 1976 (Cth) details that any single judge of the Federal Court can refer any case or poise a question to a matter on appeal to the Full Federal Court where they deem the matter to be appropriate. 

Federal Magistrates Court

The Federal Magistrates Court was established primarily to reduce the load from the Fedreal Court and the Family Court for matters which are not as complex or difficult and can be easily dealt with under a lower federal Court.  The jurisdiction of the Court is the same as the Federal or Family Courts and there are specific provisions relevant to the Court detailed in the Federal Magistrates (Consequential Amendments) Act 1999 (Cth).



Supreme Courts

The Supreme Courts around Australia derive their jurisdiction from the relevant State and Territorial Constitutions which confer relevant powers upon each Court. In Victoria, the Constitution Act 1975 under s85 defines the Jurisdiction of the Supreme Court of Victoria. The provision is widely drawn to provide the Supreme Courts with a wide jurisdiction in dealing with matters that come before it. 

Most relevantly to Victoria in City of Collingwood v Victoria (No 2) [1994] 1 VR 652 it was stated that the judicial power of the Supreme Courts is not sacred such that it can be changed and modified at any particular time by legislation. Consequently, to determine whether the Supreme Court has any jurisdiction over a matter, one must turn their attention to the legislation governing the Courts and the general construction of the State system as a body of the larger Australian judicial system. 

Federal Jurisdiction in State Courts

s39 of the Judiciary Act 1903 (Cth) defines the relevant Federal jurisdiction in state courts such that s39(1) confers the exclusive jurisdiction of the High Court in the state courts. S39(2) of the Act then provides that within the limits of a state jurisdiction, federal powers are bequeathed in state courts in all matters which the High Court has original jurisdiction – except to the degree where the matters are exclusive of the High Court such as constitutional or other such matters which are appropriately only dealt by the High Court.

In Fenton v Mulligan (1971) 124 CLR 367, the High Court ruled that there is no state jurisdiction concurrent with federal jurisdiction invested in a State court. This infers that a State court cannot hold both State and Federal powers at the same time which is quite important when viewing other legislative bodies in Australia such as the Patents Act 1990 (Cth) which states in s154(2) that only the jurisdiction of the Federal Court can hear and determine appeals against decisions of the Commissioner of Patents and so forth.

Inherent Power

The jurisdiction of the Supreme Court includes all powers which are necessary for the court to function and controls its proceedings and ensure that justice is delivered without obstruction.  This includes such power as to ensure that its own internal arrangements are managed subject to any relevant statutory provisions.

A notable example of the Supreme Courts inherent powers including making relevant practice and procedural directions as stated in Langley v North West Water Authority [1991] 3 All ER 610 and in striking our pleadings which are entirely frivolous or an abuse of process as suggested in General Steel Industries Invc v Commissioner for Railways (NSW) (1964) 112 CLR 125.







Territorial Jurisdiction

‘Subject Matter Jurisdiction’ as discussed previously, is not always sufficient to establish a Courts jurisdiction - the Court also requires a sufficient level of jurisdiction over the defendant. This is primary, and somewhat obvious, difference between ‘subject matter’ and territorial – or in personam – jurisdiction. 

For example, a person in one country State cannot sue another person in that State in the Australian Supreme Court for an obligation owed in that State. i.e. Person A from USA cannot sue person B from USA in the Supreme Court of Australia. Of course, if the defendant is in an Australian State and has submitted to the jurisdiction of that Australian State then it is expected that they can be initiated with a proceeding. 

Presence

A fundamental aspect of civil procedure is that the defendant has a presence in the  jurisdiction of the Court.

In Laurie v Carroll (158) 98 CLR 310 – the High Court considered the core aspects of an action in personam and the presence of the defendant in a particular jurisdiction.  A plaintiff issued a writ of summons to a defendant out of the Supreme Court of Victoria on the day after the defendant left Victoria with no intention of returning. The plaintiff writ gave orders to a firm of solicitors who acted for the Laurie to submit to the jurisdiction. Laurie applied, with entering an appearance or a conditional appearance, to discharge the writ and the case went to the High Court on special leave. 

The Court found that entry of an unconditional appearance is a waiver by the defendant of any irregularity. The HCA suggested that it signifies a submission to the Court to determine whether it has jurisdiction and in this case the HCA ruled the order to be set aside. 

Submission 

A fundamental procedural requirement is that no person named as a defendant in a proceeding can take part in the proceeding without first entering an appearance as per Tucker v Walker [1920] VLR 385. This procedural requirement does not apply if the named defendant contests the jurisdiction or applies for a stay of proceedings’ in the courts jurisdiction.

A Court will only gain jurisdiction where a party submits to the jurisdiction of the Court or where even though the defendant is not present, they voluntary submit to the jurisdiction of the Court. A defendant will be held to submit to the jurisdiction of the Court if they enter an unconditional appearance. However, no such submission can exist where the defendant does not enter an appearance and protests the relevant jurisdiction of the Court as per Re Dulles Settlement (No 2) [1951] Ch 842.






Statutory Extensions

The Court may have in personam jurisdiction over a defendant who is outside the jurisdiction of the Court where that person is lawfully served with the proceeding as per the decision from Laurie v Carroll (158) 98 CLR 310. The High Court, Federal Court and all state and territory Supreme Courts now have enacted rules which allow for a defendant to be served outside of Australia as per the decision in Kontis v Barlin (1993) 115 ACTR 11. 

A person can only be served under these rules where there is a casual nexus between the case, the defendant and the choice of forum laws relevant to the Courts jurisdiction. The rules strictly stipulate that this applies only to in personam jurisdiction and not subject matter jurisdiction. 

Forum Non Conveniens (inappropriate forum)

A person who is served and who believes that the forum is not the correct one to deal with the action can apply to the Court to request that the jurisdiction is not appropriate and another must be chosen.

The test in St Pierre v South American Stores (Gath and Chaves) Ltd [1936] 1 KB 382 at 398 per Scott LJ was incorporated into the High Court of Australia via Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR 197 where the High Court established that the burden of proof is on the defendant to establish the negative such that the forum is

	‘a clearly inappropriate forum for the proceedings to commence’

Consequently, for an action to succeed the party must satisfy to the Court that there is another competent jurisdiction where the case can be heard and more importantly – where the interests of the parties will most appropriately be determined within the confinements of the law. 

It is noted that an objection to the inappropriate forum can be made before or after the entry of an appearance as per the decision in Maronis Holdings Ltd v Nippon Credit Australia Ltd (2000) 175 ALR 36
















Cross-vesting

In 1988 the High Court in Re Wakim; Ex parte McNally (1999) 198 CLR 511 established that the legislation relating to cross-vesting of Federal Courts and Supreme Courts of States and Territories was unconstitutional since it attempted to confer state jurisdiction on Federal Courts. The legislation was amended following this decision which consequently meant that a transfer of proceedings could occur between Supreme Courts, between a Supreme Court and a Family Court within a State, between a Federal Court or a Family Court to a Supreme Court and between the Federal Court and the Family Court. 

Most Appropriate Forum

This was done to allow the conferment of jurisdiction between each of the Courts and as a mechanism for the transfer of proceedings to the best suited Court to dealing with the case before it. 

It meant that a party applying to have proceedings transferred from one court to another did not have to demonstrate that the previous court was an inappropriate forum for the case – only that the latter court was more appropriate to hear and judge the trial as per BHP Billiton v Schultz (2004) 211 ALR 523.  

To ensure that ‘forum shopping’ did not result from the cross-vesting scheme, the scheme contains a provision for the transfer of proceedings in certain cases to more appropriate key. S5 of the Jurisdiction of Court (Cross-vesting) Acts requires the transfer of the proceeding only between the most superior courts in each forum which discourages transfer of cases merely for convience.

Interests of Justice

In determining whether a case should be heard in another Court, the interest of justice of all the parties must be considered. The interest of the plaintiffs cannot be necessary preferred over the interest of the defendant in having a case heard in another forum if such a forum provides clear advantageous arguments to the plaintiff as per BHP Billiton v Schultz (2004) 211 ALR 523.  

The Court must determine what, in the interests of justice, is the more appropriate court to hear the matter. Interests of justice are met by identifying:

· the appropriate court
· the residence of the defendant will be significant 
· the place of the tort.

as per the obiter in BHP Billiton v Schultz (2004) 211 ALR 523.  







Applicable Law

 s11(1)(a) of the Commonwealth Act and of each State Act states that the law in force in the state or territory in which the court is sitting is the law to be applied. The Statue does provide two conditions to this rule:

11 (b) – where the right of action arises under the written law of another state or territory, then the written and unwritten law of that state is to apply.

11 (c) – The rules are those that the hearing court considers most appropriate in the circumstances regarding rules of evidence and procedure.
  
It is noted that if the proceedings is arising from an intra-national tort, then the law of the place of the commission of the tort should be applied as per the High Court’s ruling in John Pfeiffer Pty Ltd v Rogerson (2000) 172 ALR 625.

Special Federal Matters

[bookmark: 325-240.19]A ‘special federal matter’ means the matters that would not have been within the State and Territory courts’ jurisdiction but for the Jurisdiction of Courts (Cross-vesting) Act 1987 it primarily means[footnoteRef:1] matters arising under  [1:  There are certain other special federal matters which relate to the Trade Practices Act 1974 (Cth) and the Family Court which will not be considered here. ] 


a) certain appeals from Commonwealth bodies;
b) with original jurisdiction of the Federal Court of Australia conferred by Judiciary Act 1903 (Cth) s 39B 

Where a ‘special federal matter’ is pending in a state or territory Supreme Court then the court must not attempt to rule on the proceeding but must transfer it to the most appropriate federal court unless the Supreme Court orders for special reasons that the proceeding must be determined by itself. 

It is important to note that if a Court does not transfer a special federal matter, then it must provide notice to the Attorney-General of the Commonwealth and to the Attorney-General of the State or Territory where the proceeding is pending outlining the specific reasons for why the matter is not being referred. The reasons must be greater than merely for the convenience of the parties as per s6(3) the Jurisdiction of the Courts (Cross-Vesting) Act 1987 (Cth).

Appeals

S7 of the Cross-vesting Acts impose a standard limitation that requires appeals are brought to the Court through which the primary ruling was made. This infers that appeals from Supreme Courts of a State are brought before the States Full Court in order to limit, or reduce, the subsequent appellate action which can occur in the State of vesting.

S13 of the cross-vesting Act does provide that no appeal from a decision of a court in relation to the transfer or removal of a proceeding conducted in accordance with the cross-vesting legislation is permitted. 
Topic 4 – Instituting Proceedings

Instituting proceedings is often the most important task for any lawyer as it involves a prudent combination of client care, through to fact finding and research and ascertaining the core legal issues which are relevant to the case. A number of different procedural rules govern the commencement of proceedings in each of the respective Courts and client-care regulations also require that certain steps are taken before the client can engaged in any litigation whatsoever.

Client Care

Client care rules are rules which are set by relevant state legal administration oversight bodies which determine the appropriate conduct in the lawyer-client relationship. They are prescribed to ensure that the client fully understands the nature of the lawyer-client relationship and the matter being engaged in. 

Provisions regarding client care rules are covered broadly under the National Legal Professional Model Laws Project – a joint legislative body of state and territory attorneys-general to reform the legal profession. These have been implemented into each state such that in Victoria they are the Legal Profession Act 2004 (Vic). 

The Act essentially requires that a written agreement is formed between the solicitor and the client which determines the amount of work to be done, the cost of the work and how the fees are calculated in addition to the approximate extra costs which made be incurred in the event that more work is required or barristers are engaged in respect of Court work.

Letters of Demand

Letters of demand are instruments attempt to coerce a potential litigant to settle a dispute so that the matter does not have to proceed to trial. Typically, letters of demand attempt to show deficiencies in the other party’s arguments and point towards how a quick resolution of the case can be achieved. The usually always incorporated the terms ‘without prejudice’ so that no admissions can be submitted as evidence if no settlement is reached.

For example, the other litigating party may claim they just received a statement from a particular person who has actually been dead for a long period of time. Alternatively, they may detail that a company is not correctly incorporated and therefore no action is available on the current course of action. 

Letters of Demand are monitored through State law societies who ensure they are not misused or attempt to threaten a person unlawfully. In R v Inland Revenue; Ex parte Opman [1986] 1 All ER 328 it was stated that letters of demand are even inappropriate where there are concerns that evidence is being destroyed or where making the defendant aware of pending legal action can increase costs for the client which otherwise wouldn’t have occurred.

Interestingly, in Thomas v Hollier (1984) 156 CLR 152 it was stated by Gibbs CJ that failing to answer a letter of demand can amount to an admission of the details contained within the letter.

Types of Complaints

A Matter

A matter has only one other party to the proceeding.

A Cause

An action is a cause that is commenced by a statement of claim (originally called a writ of summons as per Herbert Berry Associates Ltd v Inland Revenue Commissioners [1978] 1 All ER 161) and requires two or more parties. Evidently, the cause of action that the plaintiff is relying on to litigate is the fundamental legal issue - such as an action in negligence or a breach of contractual duties and so forth. 

A cause of action is effectively a set of facts which justify a plaintiff’s right to sue. It encompasses at least both a legal remedy that the action is relying upon in addition to a sufficient remedy which the plaintiff is seeking. 

A Motion

The other main form of the initiating process is the motion. A motion is used in open Court where one party applies for a favour outcome (often the terminology that is used in Law and Order such as ‘I motion for a recess your Honor’). A motion commonly arises inter partes (between the parties) at the interlocutory stage where the parties lawyers are disputing a particular point relating to the case such as discovery – and they will make a motion to the Court to resolve it. They can also be ex parte (from or by a party).

Commencing Proceedings

Typically, the essential requirement for the commencement of proceedings is that the plaintiff files their complaint in proper written format to the Courts registry with the appropriate filing costs. The proceedings cannot start until the originating process is filed – or ‘issued’ as the Supreme Court refers to it as – by the plaintiff and filed with the Court registry. 

The relevant time of filing, commencement or ‘issue’ is when the writ is sealed by the relevant Court registrar and accepted by the Court Registry. Most typically in practice, the writ and the number of copies of the writ as required by the Court are stamped by the respective Court registry and some copies are returned to the appropriate party. Evidently, as an aside, this process while become more electronic as the process moves into the future saving a considerable amount of time. 

Different requirements exist depending on whether the action being taken is based purely on factual issues or on legal issues. This is discussed in the next section.







Disputes on Factual Issues

Introduction

The orders of pleadings consist of the plaintiff’s statement of claim, the defendants answer called the defence, followed by optional or additional pleadings called the reply. The statutory definition of pleadings is different in each State and the relevant Rules of Court much be referenced for the exact definition. 

Pleadings must only contain a statement in brief summary format of the material facts on which the party pleading relies for their claim or defence, but must not include evidence. 

The Writ

The writ of summons is the main type of originating process used in Australia and must contain an indorsement putting the defendant on notice of claim. If the dispute involves factual issues, then a proceeding must commence through a writ as per the Rules of Court.

A writ must contain an indorsement – either a general or special indorsement which attempts to frame the notice of the claim and alert the defendant to the nature of the dispute. 

· General Indorsement – Not a pleading rather a statement which attempts to frame the notice of the claim. The rules of each relevant jurisdiction determine the content of the indorsement and most require some detail of the claim and the relevant remedy. 

· Special Indorsement – A statement of claim that is contained within the writ that pleads the cause of action. It should detail that the plaintiff has a right to relief as well as a material summary of the facts.
· Commencement – Since a Special Indorsement contains a statement of claim inside a writ it will infer that commencement has started and the defendant must respond with a defence and an appearance – Clayton v Thomas Denton & Co Pty Ltd [1972] VR 46

Writ and Pleadings

If a writ is generally indorsed and a statement of claim does not accompany the writ the Rules of Court require that the statement of claim be served within a particular period of time. 

If the statement of claim is served in a proceeding commenced by writ, the plaintiff may modify the claim as indorsed on the writ without amending the indorsement. It is noted that the cause of action relied upon by the plaintiff must be embodied completely within the statement of claim.

If an action is raised in the indorsement but not included in the Statement of Claim then the Court will rely on the Statement of Claim without regard to the indorsement on the writ. This was determined in Renowden v McMullin (1970) 123 CLR 584 where the High Court stated that causes of action on which a plaintiff relies are to be exclusively by reference to the statement of claim and not the indorsement on the writ. This cases also discuss the rule in Weldon v Neal which prohibits the introduction of new causes of action if they statute-barred.

Disputes involving legal issues

Disputes involving legal issues typically rely on affidavits rather than pleadings and these are used almost exclusively for this purpose. In Victoria, such an action taken in this regard is called the original motion. 

Affidavit

An affidavit is a written statement made by a person who has sworn or affirmed before a person authorised to administer the oath that the contents of the statement are true. Affidavits can be used as evidence to support legal considerations or and are dully recognised as a legal substitute for oral testimonies in Court proceedings.

Duration of Originating Process

In most jurisdictions, the originating process is valid for a period of three to twelve months and can be extended by Court order. 

Stale but not a nullity

If a writ is not served within a twelve month period it is said to be ‘stale’ but is not a nullity – which implies it can still be effective to commence proceedings even if it is stale as per Brealey v Boad of Management Royal Perth Hospital (1999) 21 WAR 79. 

Renewal of Originating Process

A renewal of writ can be sought through an application to the Court within the duration of the originating process. The application can be made ex parte and must be supported by an affivdavit if sufficient cause is shown that it should be. 

Typically, the Court will consider and afford wide discretion to individual circumstances and take into account the efforts made by the plaintiff to serve a defendant. If the plaintiff attempts to renew the writ after the expiration of the limitation period – then a number of limitation isues arise.

This was discussed in Kleinwort Benson Ltd v Barbrak Ltd [1987] 2 All ER 289 at 294 where Lord Brandon suggested (heavily summarised)

· Category 1 – Cases where the application for extension is made at a time when the writ is still valid and before the relevant period of limitation has expired
· Category 2 – Cases where the application for extension is made at a time when the writ is still valid but the application for extension is made at a time when the writ has ceased to be valid and the relevant period of limitation has expired.
· Category 3 – Cases where the application for extension is made at a time when the writ has ceased to be valid and the relevant period of limitation has expired.

Lord Brandon stated that in Category 1 & 2 cases, the defendant can still serve the writ before its validty expires and if it is done then the defendant cannot rely on the limitation defence. Category 2 are still valid to be issued with a fresh writ for 12 months. In Category 3, the defendant can rely on the accrued right of limitation. 
In Van Leer Australia Pty Ltd v Palace Shipping KK (1994) 180 CLR 337 HCA it was suggested by Stephen J that the following must be considered:

1. The length of the time period
2. Whether or not the length of time was deliberate
3. Whether any notice at all was provided to the defendant

Thus, His Honor concluded that in Australia – the black and white application provided by Lord Brandon is not always appropriate and if a reasonable effort is made a writ can be renewed. In this case, no reasonable effort was provided and therefore the writ was not renewed.

 





 































Topic 5 - Service 

Introduction

Service is the procedure by which a plaintiff informs a defendant of the claim being filed against them. There are typically two types of service which are required depending on the type of proceeding which is being conducted.

1. Personal Service – This is the most important type of service as it is required for originating proceedings. It is based on the in personam jurisdiction of the Court and an action cannot proceed against a defendant if they have not been served as per Laurie v Carroll (1958) 98 CLR 310.
2. Ordinary Service – This relates primarily to interlocutory proceedings and has less strict requirements than those imposed on personal service.

If a particular plaintiff finds it difficult to serve a defendant, then they can submit to the Court an order for substituted service – which the Court will be likely to approve – as long as it is reasonably foreseen that using such a substituted method will bring the proceeding to the attention of a defendant. 

The Service and Execution of Process Act 1992 (Cth) provides the statutory authority for conduct regarding the notification of proceedings against a defendant. The Act provides for service across all states and territories throughout Australia and individual Rules of Court apply for service outside a jurisdiction.

Interestingly, in recent times new technological mediums such as Facebook have been used to serve defendant in instances where online profiles have been active but the plaintiff is unable to find the physical address of the defendant.

Actions once Served

Once a defendant has been served – they only have a limited number of options available to them. Generally and most importantly, if a defendant has been appropriately served then they must take action in respect of the alleged proceedings. The defendant has the option of:

1. Doing nothing which would mean that no appearance is entered and a default judgement would most likely be awarded in favour of the plaintiff;
2. Entering an appearance indicating that the action is to be defended and provide a correspondence address;
3. Objecting to the jurisdiction of the Court on the basis that either the cause of action has:
a. No nexus with the jurisdiction of the Court and the service was void;
b. State that the plaintiff engaged in misconduct or misrepresentation by fraudulently causing the defendant to come into jurisdiction so service could occur;
4. Escaping to a Tax Free haven to sip margaritas and wait for an extradition order (joke)

Once service has been completed, generally an affidavit of service is prepared and all documents related to the action are filed for the proceeding. 
Personal Service

In Laurie v Carroll (1958) 98 CLR 310 it was commented by the High Court that a Superior Court in Australia should not exercise its jurisdiction upon a case unless the person with whom the action is being taken again has been personally and validly served with a notice of the impending proceedings. 

Free will

As against the playwright of Hollywood movies - it is actually illegal to induce a defendant to enter into a jurisdiction in order to serve this person with respect to a proceeding and as stated above, a person can appeal to the Court that such an action removes the jurisdiction of the Court and renders the service invalid. 

Most importantly, in Colt Industries Inc v Sarlie [1966] 1 WLR 440 it was ruled that it makes no difference if a defendant is in a jurisdiction for a short period of time – if a person with whom relief or a remedy is sought enters jurisdiction by their own will then only a limited defence exists to the defendant of no nexus connection claim. Additionally, if a defendant is brought into a jurisdiction for a completely separate matter unrelated to the action being served by a plaintiff – then as per John Sanderson & Co (NSW) Pty Ltd (in liq) v Giddings [1976] VR 421 – this is valid service.

Being Served

The High Court Rules at r 9.02.3 stated that it is not necessary to show a defendant a copy of the original document. It only needs to be provided if the defendant requests to see the original. A service can be carried out by either the plaintiff or an agent representing the plaintiff and even if a defendant refuses to accept a document – service will be valid if the correct methodology below is followed.

In Victoria as per rule 6.03, a person serving another can:

a) Leave a copy of the document with the person to be served, or 
b) Put a copy of the document in the presence of a person being served and informing them of the nature of the document if they refuse to accept it.

There are general rules if the person being served if confronted with violence and genuinely across the states the person serving can follow rule b) above.

‘In the presence of a person being served’ was considered in Ainsworth v Redd (1990) 19 NSWLR 78 in which the Court concluded that it is sufficient that a document is left with the person being served and it is not necessary that its nature and purpose is identified unless the person ‘does not accept the copy’.  







Representation for Service

The defendant’s solicitor can accept service in writing from a defendant of the proceedings or indorse acceptance of the proceedings as per the Rules of Court in each respective jurisdiction. This infers that all correspondence documentation would pass to the defendants solicitor and service would be ‘effective’ from the date of the solicitors indorsement.

It is important to note that the solicitor must have specific instructions detailing that they accepted the service from the defendant and any undertaking by them cannot be changed even if the client changes their mind as per Re Crimdon [1900] P 171. 

If the proceedings against a defendant are an action then a solicitor accepts service on a writ on the defendants behalf and provides a written document which states they will enter an appearance in due course. 

Time 

The time between the originating process and service must be within 12 months in most jurisdictions around Australia unless, as stated previously, extended by a Court order. If a service does not occur within this window then it becomes ‘stale’ (but not nullified) and can only be extended by Court order assuming the limitation period has not passed.

If a plaintiff does not serve originating process within the time limits – they are still able to commence new proceedings against the defendant by simply filing another originating process and paying the respective fees. However, this cannot occur where the limitation has expired.

Most service of originating process can occur on all weekdays and Saturdays but many jurisdictions prohibit service on a Sunday or state that service after 4PM deems the process to have been served on the following day.




















Ordinary Service

Generally, only initiating proceedings are required to be served personally including writs, orders and other originating summonses. Most documents really do not require personal service and can be mailed to a partys address which is sufficient under the Rules of Court in all jurisdictions.

It is sufficient for ordinary service that a persons legal representation is presented with the relevant and required information. The Court can also provide a notice or other document to be served by an officer of the Court under ordinary service as per the relevant jurisdictional Rules of Court.

Service by Fax

In both the High Court and in Victoria, documents who are not required to be personally served can be served by facsimile. In Victoria, this requirement does state that only documents sent to a solicitor representing a party can be faxed. 

As per Hastie & Jenkerson v McMahon [1990] 1 WLR 1575 – if a legitimate and complete copy of the document is received by the person to be served, then it is taken the that the requirements of ordinary service have been fulfilled.

Service by Post

Ordinary service through the post as long as it is served to the defendants proper address as per the Rule of Court. Service is deemed ‘effective’ when the relevant documents are delivered through the normal operation of the post service unless the Court has specified some specific time period.

Importantly, in Re Gasbourne Pty Ltd [1984] VR 801 – the Court ruled that a registered, stamped and addressed envelope which has been posted and not returned to the originating sender - has reached its address unless evidence can be provided to the contrary.

Service by Electronic Mediums

It is possible that ordinary service can be satisfied by transferring the information to a person’s solicitor with an email address known to the parties. The email address must indorsed by the solicitor as a means of appropriate communication.

Such conduct is typically governed by individual State acts relating to Electronic Transactions. Accordingly, these Acts determine the relevant provisions regarding when an email is deemed to be delivered and therefore ordinary service completed.








Special Parties

A number of unique provisions exist for specific parties regarding the servicing of documents and each will be summarised briefly now.

Corporations

Personal service to corporations is permitted relevant to the jurisdictional Rules of Court in addition to any statutory limitations contained within the Corporations Act 2001.

Most jurisdictions permit, under the relevant Rules of Court, that personal service is permitted where the document is left with 

1. An ‘apparent’ officer or employee of the company ‘apparently’ at the companies registered officers or their principal place of business 
2. Serving the document personally upon a member of the company who is ‘apparently’ in the management of the companies affairs or a secretary or a person of similar position.

There are also specific provisions relevant to domestic and foreign corporations and the manner in which service must occur:

1. Domestic Corporations – s109X(1) provides who a document can be served on a defendant corporation and effectively the same as the points listed above.
a. Service by Post – The corporations Act does allow service to be effected by posting to the corporations registered office where the postal service obtains a signature proving that it was received.
2. Foreign Corporations – Registered corporations can be served by leaving the document at, or by sending through post, to the registered address of, or the place of business of, the companies offices as per Corporations Act 2001 (Cth) s601CX. Service of process of unregistered corporations is handled through the respective Rules of Court which are similar to those list above.

Partnerships and business names

Partnerships

In most jurisdictions – partnerships are served process in the firm name as opposed to any individual partner’s name. Originating process can be personally served or served on any one or more partners at the registered place of office or on anyone in a ‘position of control’ at the principal place of business in accordance with the Rules of Court. The notice must be in writing and must indicating the reasoning behind why they are being served. 

Business Names

Persons who are carrying on a business in a name other than there own can be served in the same manner as if it were a firm name and the partnership service rules apply in this regard. This includes any individual trading under a business name and service can occur personally by leaving the documents with this person or at the ‘place’ their business is being conducted. 

Agents

In Victoria, an agent can be served on behalf of a principal who is outside of relevant jurisdiction as per the Rules of the Court r 6.13. A copy can be sent by post to the principal and on ex parte application it is required that the agents authority is still current as discussed in Russell Wilkins & Co Ltd v Peck & Co [1908] St r Qd 134.

Infants & Mentally Ill

Infants

A infant is a person defined in Australia legislation as per under the age of 18 years of age and they are served via their guardian or if no guardian is appointed their parents or in extreme cases – the person with whom the infant current resides as per the Rules of Court. 

Mentally Ill

Mentally ill persons are served via their guardian ad litem – or rather the person appointed to represent their interests – or via a person who ‘apparently’ occupies this position as per the Rules of Court in most jurisdiction or for Victoria most particularly, Vic r 6.04(c).

Proof of Service

Proof of service is not required when the defendant enters an unconditional appearance or a defendants solicitor has appropriate indorsed the acceptance of the service of the originating process on the defendants behalf.

If this has not occurred, then an affidavit is required which proves service by the person who served the document.

Substituted Service

All jurisdictions, under the relevant Rules of Court, allow for substituted service – which is a ‘substitute’ for personal service. To substitute service the plaintiff must show that extensive and widespread efforts were made to effect personal service against the defendant. Any ex parte application for substituted service must be accompanied by an affidavit stating the reason for an ex parte application and the relevant attempts made previously to serve the defendant. 

The two requirements across all Jurisdictions are generally

1. Personal service is simply too difficult and complicated – refer Paragon Group Ltd v Burnell [1991] 2 All ER 388 or Kendell v Sweeney [2002] QSC 404; and

2. The substituted method proposed by the plaintiff is likely to bring the proceedings into the defendants attention – refer Miscamble v Phillips (No 2) [1936] St R Qd 272.

The case law is also consistent with the Rules of Court as per O’Neil v Acott (1988) 59 NTR 1. 

Substituted methods can include:

· Advertising – Hilaire v Harvie (1950) 68 WN (NSW) 61
· Serving a close friend or relative of the defendant with the knowledge they will provide the defendant with knowledge
· Technology mediums where it is clear the defendant is active
· Attorneys under relevant conferred powers - Rosenbaum v Rosenbaum [1926] VLR 280
· Post  - Bradvica v Radulovic [1975] VR 434

Service outside of Jurisdiction

Within Australia

Service within Australia but outside of jurisdiction is governed by the Service and Execution of Process Act 1992 (Cth) which enables service of process and proceedings in any State or Territory in Australia except with relation to substituted service.

Under s11 of the Act, service can occur by:

1. Service by post on individuals 
2. Service by post on a company or corporation
3. Any other case as relevant

For more specific requirements relating to service outside of Jurisdiction it is recommended that a review of the Service and Execution of Process Act 1992 (Cth) occur starting from s8.

Outside Australia

International service is permitted under the Rules of Court and as relevant to international conventions.  For a service outside of Australia to occur, there must again be a sufficient nexus with the jurisdiction as specified by the Rules of the Court. 

The general requirements for jurisdiction in this regard are whether the proceedings jurisdiction is the ‘most inappropriate forum’ as per Voth v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538. The Court must consider whether jurisdiction of the proceedings is inappropriate relevant to the defendants jurisdiction and other circumstances of the case. The core focus is on the plaintiff’s choice of forum and the reasoning behind why they want to enforce the jurisdiction as per forum non conveniens.

If the foreign party does submit to the jurisdiction, then service is deemed effective as per the Rules of Court. A number of other unique instances arise when attempting to satisfy the nexus of connection and these are in the Rules of Court relevant to each jurisdiction.

If the service is deemed sufficient, then the relevant documentation are sealed and sent to the Attorney-General of the Commonwealth for transmission through diplomatic channels as relevant. 



Topic 6 - Appearance

An appearance is the process used by a defendant to inform that plaintiff that they intend to defend the proceedings filed against them. Appearances are usually two fold – they can be conditional or unconditional in nature although they both do not exist in all jurisdictions. 

· Unconditional Appearance – An unconditional appearance simply acknowledges the Courts jurisdiction and accepts the service and commencement of proceedings.

· Conditional Appearance – A conditional appearance does not waive procedural irregularity and infers that the defendant retains the right to argue a lack of jurisdiction or some other procedural issue.

· No Appearance – If no appearance is entered to the Court, then the defendant risks a default judgement being entered against them.

· Appearance Gratis - An appearance gratis is the immediate issuing of an appearance upon issue of the originating process and take be either an unconditional or a conditional appearance. Usually after the issue of the writ and the defendant enters an unconditional appearance as per Farely & Lewers Pty Ltd v Fitzgerald [1983] 1 Qd R 231.

An appearance can only be withdrawn with the due leave of the Court as per the Rules of Court in each respective jurisdiction. This is typically the case then an appearance is entered by mistake or accidently, and the Court will typically allow a new appearance to be entered as per Glassford, Cook and Co Pty Ltd v William Higson & Co (1899) 25 VLR 177 VSC.

Unconditional Appearance

An unconditional appearance is where the defendant acknowledges the proceeding against them and waives all jurisdictional and procedural arguments prior to the commencement of proceedings. Primarily, this means the defendant accepts the conduct of the service and the proceedings against them.

Most specifically, an unconditional appearance provides that the defendant waivers:

1. Objections as to jurisdiction per Henry v Geoprosco International Ltd [1976] QB 726
a. It is noted that in Caltex Oil (Aust) Pty Ltd v The Dredge ‘ Willemstad’ (1976) 136 CLR 529 Gibbs J stated that

‘[a]n unconditional appearance amounts to a submission to the jurisdiction of the Court and to a waiver of irregularity such as in the manner of service.’

b. An unconditional appearance can definitively waive objections as to jurisdiction but it cannot waive nullities such as expired writs etc.

2. Objections as  to the manner of service
3. Objections as to commencement
4. Any obvious objections on the face of the process
Conditional Appearance

A conditional appearance is where the defendant wishes to defend the proceedings but preserves the right to object to procedural irregularities or jurisdictional abnormalities. 

If a defendant files a condition appearance and the Court rules that it has relevant jurisdiction then the defendant must accept this as per Moss v Moss [1937] St R Qs 1. Conversely, if the Court does not have jurisdiction then it can stay the proceedings or set them aside.

Objections to jurisdiction usually rely on the Service and Execution of Process Act 1992 (Cth) relating to foreign entities and the ‘nexus’ requirement, in addition to forum non conveniens or in some cases immunity – such as cases against sovereign States as per Van Heyningen v Netherlands-Indies Government [1949] St R Qd 54.

Reasoning for Appearances

Appearances are typically filled for four different reasons:

1. Defence – To inform the plaintiff that the defendant intends on defending the action against them and the respective name and address of the defendant’s solicitors.
2. Default – If an appearance is not entered by the defendant, then it is possible that the plaintiff will be awarded judgement against the defendant.
3. Jurisdiction – To acknowledge the Courts jurisdiction if an unconditional appearance is entered
4. Contest – To enter a conditional appearance to contest the jurisdiction of the Court and any procedural irregularities that may have occurred.

Entering an Appearance

Only a defendant so named in the proceedings can enter an appearance either in person or through their representative solicitors as per Caltex Oil (Aust) Pty Ltd v The Dredge ‘Willemstad’ (1976) 136 CLR 529. If a solicitor is entering the appearance then they must be so named on the appearance. It is noted that the Rules of Court must be reviewed when dealing with the appearances from infants or other people under a disability where someone else is appointed.

There are also different provisions for the following:

· Corporations – A corporation enters an appearance through its solicitor or through a person who has been authorised to do so as per the Rules of Court and Simto Resources Ltd v Normandy Capital Ltd (1993) 43 FCR 78.

· Partnerships – If a partnership is sued in the firms name, then an individual partner must appear in his or her own name in accordance with Rules of Court.

· Undertakings 
· If a solicitor has been instructed in writing to undertake an appearance on behalf of a defendant and fails to do so – 
· The plaintiff can:
· Ignore the undertaking and proceed for a default judgement
· Force the solicitor to enter an appearance as per Squires v Weeks (1893) 9 WN (NSW) 122
· Bring the breach to the Courts immediate attention

· If the solicitor enters an appearance without due authority from defendant then the defendant can sue the solicitor and force them to pay costs of both parties as per Porter v Fraser (1912) 29 TLR 91 and require that the appearance is set aside.

No Appearance

Not entering an appearance infers that the Court will produce a waiver or default judgement. 

Waiver

A waiver is the inference drawn when a party does not intend to rely on the objection upon which they are entitled to rely as per Lindgran v Lindgran [1956] VLR 215 and it can arise from an appearance under protest.

There are many instances of conduct which provide for a waiver such as an application for an adjournment to question interrogatories – Kingstone Tyre Agency Pty  Ltd v Blackmore [1970] VR 625

Default Judgment – Refer to default judgment


Time Limits

The initiating procedure will indicate to the defendant the time within which an appearance is required to be entered in accordance with relevant jurisdictional Rules of Court. Evidently, the time the appearance is entered is of critical importance is respect to any action available to the plaintiff in terms of a default judgement their favour. 

In most jurisdictions the time limit is 21 days from the moment a defendant has been served unless a service is performed outside of the issuing jurisdiction in which case different rules apply. 

Late Appearance

In the case of Re Thomas, Davies v Thomas [1940] 4 All ER 145 – the Court ruled that an appearance can be entered late or at any time before judgement has been handed down and the time limit for Appearances does run over Court vacations and holidays.

This is applicable in Victoria and most other jurisdictions around Australia but not all. 






Appearance under Protest

An appearance under protest is a common law argument which is similar in nature to a conditional appearance. Most Rules of Court now provide an alternative to an appearance under protest such that a party who is served is taken not to have waived any objection to a manner of service.

In Victoria, this is as per the Rules of Court r 8.09.










































Topic 7 – Joinder

A number of different parties and causes of action can be joined into the one proceeding. Most often this occurs because of matters of expense but often it can also because of the doctrines of res judicata (a matter already judged) and issue estoppels. Both these doctrines can preclude litigation and thus are relevant to joinder of claims and parties as it can help overcome these doctrines.  

Additionally, it is possible the Court may order it in line the Rules of Court provisions for large cases where there are a significant numbers of plaintiffs and/or defendants.

Res Judicata (a matter already judged) or ‘Anshun Estoppel’

Res judicata is latin for ‘a matter already judged’ and it is a plea that applies when a Court has already given a judgement in relation to matters which are the subject of the litigation. The plea of res judicata precludes any litigation relating to claims made in previous proceedings between the same parties in respect to the same subject matter. The cause of action must be identical in the later proceedings as that which was litigated in the earlier proceedings. 

If a cause of action was established and a judgement was given upon this action, the claim no longer has independent existence and if it was established not to exist, then the unsuccessful plaintiff cannot argue that it does as per Blair v Curran (1939) 62 CLR 464. If a plaintiff relies on a claim and the defendant argues res judicata and it is established - then the plaintiff is barred from arguing that claim. 

· Example - if a judgement is entered in favour of a person for a sum of money which is less than what is actually owed and the person fails to have the judgement set aside or establish why the judgement was awarded – then such a person is barred from instating new proceedings to recover the balance of monies owed as the cause of action will have been exhausted in the first proceedings.

The basis for the principle – which was cited with authority in Port of Melbourne Authority v Anshun Pty Ltd (No 2) (1981) 147 CLR 589 HCA - can be seen in Henderson v Henderson (1843) Hare 100 in which Sir James Wigram stated:

‘The plea of res judicata applies not only to points upon which the Court was actually required by the parties to form an opinion and pronounce a judgement, but to every point which properly belonged to the subject of litigation, and which the parties, exercising reasonable diligence, might have brought forward at the time’

In Running Pygmy Productions Pty Ltd v AMP General Insurance Co Ltd [2001] NSWSC 431, Palmer J cited Castanho v Brown & Root (UK) Ltd [1981] AC 557 and stated that 

‘It is not an abuse of process to discontinue a proceeding merely in order to be able to bring the same proceeding later in circumstances in which the plaintiff believes there will be a greater prospect of success or a more substantial recovery’



His Honour continued at 36 stating

‘[t]he category of abuse of process represented by Ashun Estoppe, in so far as it is applicable to a plaintiff, is concerned with the situation which arises when that plaintiff prosecutes a cause of action to its conclusion by judgement or settlement and later that plaintiff, or that plaintiffs privy, seeks to prosecute against the same defendant another cause of action which should reasonably have been prosecuted in the first proceedings’

Judgement must be Final

For res judicata to apply, the decision must be a final judgement made by a component Court of appropriate jurisdiction. This is the same as issue estoppel where an interlocutory order will not be sufficient to enforce estoppel.

Issue Estoppel

Issue estoppels occurs where there is an essential element common to two or more proceedings involving the parties with the result that a party in one proceeding might be bound by a decision in the other. It is prevalent if two proceedings were each tried separately and different decisions were reached in each case but a party if one proceeding might be bound the decision in the other. The earlier decision might then be reopened if subsequent evidence becomes available which may impact the decision as per Todd v Jones [1969] VR 169.

In Arnold v National Westminster Bank PLC [1991] 2 AC 93, Lord Keith of Kinkel commented at 104 on the difference between action estoppel (res judicata) and issue estoppel

‘Cause of action estoppel arises where the cause of action in the later proceedings is identical to that in the earlier proceedings, the later having been between the same parties or their privies and having involved the same subject matter. In such a case the bar is absolute in relation to all points decided unless fraud or collusion is alleged, such as to justify setting aside the earlier judgement ..... Issue estoppel may arise where a particular issue forming a necessary ingredient in a cause of action has been litigated and decided and in subsequent proceedings between the same parties involving a different cause of action to which the same issue is relevant one of the parties seeks to re-open that issue.

In Linsley v Petrie [1998] 1 VR 427 the Court rejected an argument of issue estoppel as the Court refused to determine whether the fact that the first proceeding had been brought by the insurer in the name of the plaintiff made any tangible difference and whether there was a difference between damage to a motor vehicle as a result of weather and a claim for damage to an occupant of a vehicle. 

The doctrine of issue estoppel will only apply where an issue ruled upon by a court in earlier proceedings was requisite or essential to the ultimate decision in the case as per Blair v Curran (1993) 62 CLR 462. Often, the best manner in which to determine this is to question whether or not it is possible to appeal the case. If a finding is fundamental and available to appeal then it is probable that issue estoppel will apply.

Issues must be identical

The precise issue decided in the first proceedings must be identical to that which is sought to be litigated in the second proceedings. In determining what these issue are, the Court must examine the pleadings, the judgement and any other reasons for decision in the case as per the obiter in Jackson v Goldsmith (1950) 81 CLR 446

For example, a decision that one driver has breached the duty of care owed to another driver in an action for damage between them to the second driver’s property - creates an issue estoppel in a subsequent action between them for damages for personal injuries sustained by the second driver in the same incident. This was the decided in Tiufino v Warland (2000) 50 NSWLR 104.

Bound by Issue Estoppel

A party against whom estoppel is claimed must have been a party to the previous proceedings or be the privy of such a party - including a person intervening the proceedings - as per Ramsay v Pigram (1968) 118 CLR 271.  The party must have been in dispute of the issue in question in the prior proceedings other issue estoppel will not extend to affect that party. 

Issue estoppel is not available where the same person sues in a different capacity in a separate proceeding against the same defendant as per Leggott v Greater Northern Railway Co (1876) 1 QBD 599. 

Judgement must be Final

For issue estoppel to apply, the decision must be a final judgement made by a component Court of appropriate jurisdiction. This is the same as res judicata where an interlocutory order will not be sufficient to enforce estoppel.

Third Parties

A person who joins as a third party by a defendant claiming a contribution in respect of the defendants liability to the plaintiff is bound by the findings in the action between the plaintiff and the defendant as seen in Sandtara Pty Ltd v Abigroup Ltd (1997) 42 NSWLR 5. 

If the defendant establishes new independent claims against the third party, without reference to the plaintiffs claims against the defendant – the third party is not bound by the bindings between the plaintiff and the defendant unless there is a valid interlocutory order as stated in Outboard Marine Australia Pty Ltd v Byrnes [1973] 2 NSWLR 102.










Joinder of Parties

The Courts seek to control joinder through the use of dynamic rules to prevent a number of proceedings, a circuitry of action and to ensure that the real issues between the parties are being determined and not merely frivolous ones. 

Joinder of parties by the plaintiff

The primary purpose of joinder is concerned with the decision taken by the plaintiff prior to the issue of proceedings as to who the parties to the proceeding should be as Walker v Commonwealth Trading Bank of Australia (1985) 3 NSWLR 496. Proceedings may be issued against more than one defendant and more than plaintiff may be involved in the action. 

The joinder of such multiple parties is encouraged by the Court, and can even be expressly forced in some jurisdictions - including Victoria as per Rules of Court r 9.02(b) – where if a individual proceeding was taken by each party, a common law or fact would arise which is common to all of the parties and the remedies sought by all parties relate to the same transaction or a number of transactions. 

Transaction

The notable use of the word ‘transaction’ has been contended in a number of cases in Court and the Court now provides genuinely wide interpretation of the word. The Court has noted that claims can arise from one transactions even though they involve quite separate and distinct causes of action as per Birtles v Commonwealth [1960] VR 247. 

Of importance is that where claims are ‘similar’ but exist as independent transactions then they cannot arise out of the same transaction as per Payne v Young (1980) 145 CLR 609.

Principle Reasons for Joinder

Typically, in determining whether to permit joinder in cases the Court will consider the most appropriate and time efficient resolution to the dispute between the parties as per Bishop v Bridgelands Securities Ltd (1990) 25 FCR 311.

The joinder of plaintiffs is permitted only if they are represented by the same solicitor and barrister and the Court will typically consider the following to be most important in determining whether joinder is permitted:

1. The degree to which joinder will minimise costs and improve timeliness
2. Whether the imposition of joinder will create any unfairness to any party
3. The total number of parties which are being joined
4. The degree to which the individual parties are relying on matters particular to them







Joinder of Claims

A plaintiff can join any number of claims into one proceeding as per Rules of Court O9. This Rule of Court can apply to both joinder of claims and parties. 

In determining whether joinder should be permitted, the Courts will first turn their attention the issues of res judicata and relevant issue estoppel before determining whether joinder of claims can occur.

The Defendants Counterclaims

A counterclaim is an independent suit which, for the purpose of procedure, can be tried at the same time as a claim as per Winterfield v Bradnum 3 QB 324. 

A defendant is permitted to join counterclaims against the plaintiff and can also join a third persons into such counterclaims. The Rules of Court in Victoria provide for counterclaims under O10 and stipulate the relevant rules regarding procedural conduct of counterclaims.

Most specifically, r 10.03 states:

A defendant may join with the plaintiff as defendant to counterclaim any other person, whether a party to the proceeding or not, who , if the defendant were to bring a separate proceeding, could properly be joined with the plaintiff as a party in accordance with Rule 9.02

Set Off

Set off is used by a defendant to defendant themselves rather than to attack the plaintiff and enables a single judgement to be obtained for the defendant on the plaintiffs claim.  Thus, set off enables the Court to give a single judgement with respect to a number of competing claims of the plaintiff and the defendant with respect to costs. 

The rule provides in Vic r10.09

Where in any action a set off or counterclaim is established as a defence against the plaintiffs claim, the Court may if the balance is in favour of the defendant give judgement for the defendant for such balance or otherwise adjudge to the defendant such relief as he is entitled to upon the merits of the case












Removal, Addition and substitution of parties

After proceedings have commenced by or against a particular party, a Court can make orders (per Vic r 9.06)

1. Striking out the name of the Party who was wrongly joined as a party who has ceased to be a proper or necessary party

2. Add as a party a person who ought to have been joined as a party whose joinder is necessary for the effective and complete adjudication of all matters in dispute.

Typically, a Court decision as to whether a party should be added is based on the whether proceedings are sufficiently able and whether the evidence of the party being added provides sufficient clarity to the case as per Re Great Eastern Cleaning Services Pty Ltd and the Companies Act [1978] 2 NSWLR 278. 

The Courts will also look at addition if the party being added to the proceedings is raising matters that would not have been disputed between the other parties as per Qantas Airways Ltd v AF Little Pty Ltd [1981]  2 NSWLR 34.

Generally, Courts have resisted any permission for a defendant to add another defendant. 

Necessary party

A necessary party has been defined in a number of ways by case law and such that

1. Narrow Definition - A necessary party must seek to make or be subject to a claim for relief in the action within the relevant jurisdiction as per Vandervell Trustees Ltd v White [1971] AC 912

2. Wider Definition – Wide scope is provided as to the reasons for the joinder of a necessary party at the discretion of Court as per Bradvica v Radulovic [1975] VR 434.

The Vandervell Trustees decision has been applied in Vic r 9.06(b)(ii) Rules of Court such that

A person between whom and any party to the proceeding there may exist a question arising out of or relating to, or connected with, any claim in the proceeding which it is just and convenient to determine as between that person and that party as well as between the parties to the proceeding.










Particular Parties

There are particular statutory provisions and Rules of Court which direct proceedings in respect of certain parties such as parties to an action with disability or minors or companies and so forth. These are considered, in brief, below.

Minors and parties with a disability

As suggested earlier, in all jurisdictions minors and those under a disability must be provided legal representation through a guardian or a friend as per Vic O 15. 

The primary reasons for this include, from Dey v Victorian Railways Cmrs (1949) 78 CLR 62:

1. Difficulties in such a person entering into a contract with a lawyer
2. The need for someone to suggest the implications of the proceedings so enacted against the person
3. The need for someone to pay costs in the event that the party cannot
4. The need for someone to provide advice and interpret the lawyers instructions

A number of provisions exists in which provide that proceedings which have commenced without the appointment of a guardian are said to be voidable but are not void. Most often leave is granted by the Court to appoint an appropriate person and proceedings can be set aside if they were initiated by a person other than a guardian or representative.

Partners

When two or more people carry on a business as partners, they must be sued in the name of the firm of which they are partners as per Rules of Court Vic r 17.07. 

Partnerships are served process in the firm name as opposed to any individual partner’s name. Originating process can be personally served or served on any one or more partners at the registered place of office or on anyone in a ‘position of control’ at the principal place of business in accordance with the Rules of Court. 

The notice must be in writing and must indicating the reasoning behind why they are being served. 

Corporations under administration, dissolved or defunct

If a corporation is being wound up by a Court then s471B of the Corporations Act requires any person wishing to commence or continue proceedings against the company must apply to the Supreme Court to do so. This most often occurs when a plaintiff is taking the company to Court because the defendant is the insurer.






Consolidation

Consolidation of proceedings allows, under Rules of Court Vic r 9.12, two or more proceedings to be tried jointly and certain issues in them combined. 

(1) Where two or more proceedings are pending in the Court, and-

(a) some common question of law or fact arises in both or all of them;

(b) the rights to relief claimed therein are in respect of or arise out the same transaction or series of transactions; or

(c) for any other reason it is desirable to make an order under this Rule.

the Court may order the proceedings to be consolidated, or to be tried at the same time or one immediately after the other, or may order any of them to be stayed until after the determination of any other of them.

(2) Any order for the trial together of two or more proceedings or for the trial of one immediately after the other, shall be subject to the discretion of the trial Judge.

The Court normally assesses consolidation on the merits of the reasoning for doing so. 




























 Representative Proceedings

The Rules of Court allow (Vic r 18.02)  in all jurisdictions where a number of people have the same interest in a proceeding – a proceeding to be represented by a person or a group of persons so representing the group on their behalf. This is true for whether the party is a plaintiff or a defendant. In most jurisdictions (Vic r 18.04) the Rules of Court expressly provide that the judgement in a representative proceeding binds all the parties and members of the represented class.

Does the Court have jurisdiction? 

The Court must have jurisdiction to hear the claims – if the Court does not have jurisdiction over a party then the party cannot be joined to the action as the judgment against this party would not be binding. 
· Are all the parties being represented in the same State?

Is the subject matter relevant to the jurisdiction of the Court?
· What is the Legislation being used? Vic ? Federal?

The subject matter must be able to be submitted to the Court for trial. If the subject matter is not within the relevant jurisdiction of the Court, then it must be referred to another Court as appropriate.

Do the parties have the “same interest” ?
· Do the parties have the same “Transaction”?
· Is there substantial issue of law or fact? (i.e. what is being breached at law?)

The definition of ‘same interest’ was narrowed in Carnie v Esanda Corp Ltd (1995) 182 CLR 398 where the High Court held that it is satisfied if the plaintiff and the members of the represented class have a community of interest in the determination of some substantial issue of law and fact. 

The High Court referred to Prudential Assurance v Newman Industries such that the Court must be satisfied that 

‘the issues common to every member of the class will be decided after full discovery and in the light of all the evidence capable of being adduced in favour of the claim. If, for any reason, the court is not satisfied that the interests of the absent but represented class are being properly advanced, the Courts should exclude the represented party from action’

In Wong v Silkfield, it was stated the scope of the statement should not be read in confinement but rather more broadly, and the Court provided the definition in this case that ‘same interest’ meant

‘a community of interest in the determination of any substantial question of law or fact that arises in the proceedings’



Opt-Out & s33J of the Supreme Court Act

The rules regarding ‘opt-in’ have changed per the decision in Carnie v Esanda Corp Ltd (1995) 182 CLR 398. Where parties want to be represented and may be exposed to a risk of loss, then the Court requires them to opt-out. The represented parties all have the same interest and therefore they must opt-out as per Carnie v Esanda Corp Ltd (1995) 182 CLR 398 

Under the Supreme Court Act 1986 (Vic) – s33J – the Court must fix a date before which a group member may opt out of a group proceeding. A group member can opt-out of the group proceeding by notice in writing before the fixed date.

What if there are multiple defendants ? Phillip Morris v Nixon (Federal Court)

From Phillip Morris v Nixon – the Court established two requirements

1. First – that the applicants are obliged to plead adequately the case alleged and by all members of the represented class per s33C(1) of the Federal Court Act

2. Second – the pleadings allege facts that establish that they and every member of the represented class have a claim against every respondent per s33C(1)

If the applicants do not have the same claim, they must issue separate actions against each respondent and seek an order that they can be heard together. This is done to create a situation of issue estoppel. 

This authority has been doubted – F Hoffman La Roche v Bray – and the comments made in the Full Court may be revisited in the High Court during an appropriate case in order to view the differences of opinion. In this case, two Carr and Finkelstein JJ expressed doubt about the Phillip Morris v Nixon decision and refused to follow it.

Is Res Judicata Relevant?

A judicial decision inter partes (between the parties) operates as an estoppel in favour of, or so as to bind, ... in the case of a ‘representative’ or ‘test’ action, all members of the class, whom a party purports to represent therein ... but not those who, though alleged to be so represented, insist and establish that they are not.

Res judicata is latin for ‘a matter already judged’ and it is a plea that applies when a Court has already given a judgement in relation to matters which are the subject of the litigation. The plea of res judicata precludes any litigation relating to claims made in previous proceedings between the same parties in respect to the same subject matter. The cause of action must be identical in the later proceedings as that which was litigated in the earlier proceedings. 

For example, if a judgement is entered in favour of a person for a sum of money which is less than what is actually owed and the person fails to have the judgement set aside or establish why the judgement was awarded – then such a person is barred from instating new proceedings to recover the balance of monies owed as the cause of action will have been exhausted in the first proceedings.
S33ZF – Power to vary the rules?

It is important to note that Supreme Court Act 1986 (Vic) s33ZF 

33ZF. General power of court to make orders

In any proceeding (including an appeal) conducted under this Part the Court
may, of its own motion or on application by a party, make any order the Court thinks appropriate or necessary to ensure that justice is done in the proceeding.

Claim under Order 18

A claim can also be pursued under Order 18 of the Supreme Court Rules (Vic) 2005 – as per Carnie v Esanda Corp Ltd – such that a claim can be pursued under the provisions of Order 18 where there has been an issue of precise commonality of issue.

Damages are assessed separately is not a reason for them not proceeding under Order 18.

Can be the Federal Court hear the Claim?

Representative proceedings are commenced under Party IVA of the Federal Court of Australia Act 1976, and under Part 4A of the Supreme Court Act 1986 for Victoria. Most noticeably proceedings are only commenced when:

1. Seven or more persons have claims against a party;
2. The claims are the same, similar or related;
3. The claims establish a substantial question of fact or law.

Unless an action can satisfy each of these conditions, then it may not proceed. The party commencing the proceeding must have a sufficient interest to warrant a proceeding on their own otherwise the case may not proceed. 

In Victoria and the Federal Court - the Court may also order that the representative proceeding no longer continues where it is satisfied that no interests exist in proceeding with the matter or that it is more efficient to trial the case through other means as per Supreme Court Act 1986 s33N.














Common Law Claims

The jurisdiction can accrue to the Federal Court – this can occur by the Federal Claim resting on the same factual substratum – per the Phillip Morris v Nixon – notwithstanding the fact that it does not have Federal claims. 

In Re Wakim; Ex parte McNally – the Gummow and Hayne JJ commented, heavily referencing Fencott, that 

‘There is but a single matter if different claims arise out of ‘common transaction and facts’ or ‘a common substratum of facts’ notwithstanding that the facts upon which the claims depend ‘do not wholly coincide’  ... often the conclusions is that if the claims where tried in different Courts there would be conflicting finds made on one or more issues common to the two proceedings will indicate that there is a single matter. By contrast, if the several proceedings could not have been joined in one proceeding, it is difficult to see that they could be said to constitute a single matter.’

Their Honors then stated

‘In Phillip Morris, the exercise of ‘accrued’ jurisdiction ‘is discretionary and not mandatory, thought it will be obligatory to exercise the federal jurisdiction which has been attracted in relation to the matter’. 

Thus, if the factual substratum is the same – then Fencott v Muller & Re Wakim – tell us that it must depend on the common transaction or the common substratum of facts – if this occurs in a positive manner then the Federal Court can hear the claim with the jurisdiction not being Federal.

Primary Claims

The Federal Court will not have any accrued jurisdiction if the primary claim is untenable or not genuinely pursued, or is clearly so untenable that it could not possible succed per NSW Land Council v Aboriginal and Torres Strait Island Commionser.

If the primary claim is genuine then the court will retain the accrued jurisdiction to determine the attached non-federal claims, even if the primary federal claim fails per Burgundy Royale Investments v Westpac.

Other Ways which a Representative Action can proceed

The main other ways that a representative action can proceed include:

1. Issuing separate proceedings entirely and taking action individually
2. Issuing separate cases where each are claimants to a respective cause of action
3. Run a test case in one of the proceedings to test the question of liability before engaging all plaintiffs 




Third Party Proceedings

There are actions available for claims by defendants against third parties and in Victoria they are contained within Rules of Court 11.01. 

Alternative Liability

In Lauren v Jolly [1996] 1 VR 189 the Court provided an example:

A pedestrian is knocked down by a motor car, but is uncertain whether it was Car A or car B. If suit is brought against driver A, then A cannot properly bring a third party claim for contribution against driver B. Only one of the drivers is liable and there is no concurrent liability. The claims are true alternative claims. If both drivers were negligent then the position would be different.

Contribution

There are Rules of Court which allow parties to a proceeding seek action against other parties as per Vic r 11.15. 

Notice of contribution must be given for the Court to make an order for contribution and it should be sought in the current proceeding rather than in a later one as per Port of Melbourne Authority v Anshun Pty Ltd (No 2) (1981) 147 CLR 589.



























Topic 8 – Pleadings

Introduction

Pleadings are documents which are delivered between the parties to the proceeding which set out material facts which both parties allege during the case. Typically, they are in legal form and stipulate each party’s relevant cause of action and defence. 

The entire function of pleadings is to characterize and define the issues of the case which are to be tried as per Jesssel MR obiter in Thorp v Holdsworth (1876) 3 CH d 637. Each party is given the relevant details of the case as provided by the other party and typically each party is bound by a pleading and cannot call evidence relating to material facts which are not included in the pleadings unless they are revised as stated in Blay v Pollard and Morris [1930] 1 KB 628.

Additionally and as previously discussed, pleadings allow the parties and the Court to clearly define whether issue estoppel is prevalent. In a case where pleadings are used, they are a definitive record of the facts that are in disputation between the parties and therefore once a case is decided on these facts, they cannot be raised again between the same parties in future litigation as per Blair v Curran (1939) 62 CLR 464.

In most jurisdictions, pleadings are specified in the Rules of Court as to when they are to be used and in Victoria as per Rules of Court r 14.09. Generally, pleadings are required to be filed after they are provided to the other party in the dispute as per the Victorian Rules of Court r 14.10.

What is their purpose & why use them??

The very purpose of them is to determine very clearly and succinctly:

1. The issues upon which the parties in dispute agree and disagree; and 
2. They allow for a determination of what documents must be discovered and/or disclosed to the other parties in respect of any interrogations.
3. They ensure that either party cannot present new issues during the trial that the other parties are unaware of and allows the parties to determine what evidence has to be led during the trial as per Banque Commerciale SA (en liq) v Akhil Holdings Ltd (1990) 169 CLR 279 HCA













Content of pleadings

The standard pleadings in a case are:

1. The plaintiffs statement of claim;
2. The defendants defence and relevant counterclaims;
3. The plaintiffs subsequent reply to this defence.

Typically, a case cannot be decided on facts outside of the pleadings unless the Court specifically and expressly permits such a departure and the parties agree in unison to such a departure.

There are a number of unique provisions which much also be considered with the content of pleadings discussed separately below.

Material Facts

A party must plead the material facts in order to fulfil the Rules of Court in respect to a complete cause of action or defence. If is not enough to submit a cause of action which does not form a complete cause of action as per Bruce v Odhams Press Ltd [1936] 1 KB 697.

Facts, not evidence

In all jurisdictions, a pleading must set out the relevant statements of material facts and not of evidence which is going to be led to establish those facts as per Victorian Rules of Court 13.02(1)(a) and as discussed in Philipps v Philipps (1878) 4 QBD 127 HCE.

Facts, not law

A pleading must state facts not simply state the legal consequences which from the alleged facts. A pleading is merely a statement of the facts alleged in the case, and all allegations which are put forth shall be determined by the Court as questions of law as per Neptune Oil Co Pty Ltd v Fowler [1964] NSWR 251.

Matters which cannot be pleaded

There are a number of specific matters that cannot be incorporated into a pleading. 

Presumptions

A party cannot plead any matter which the law presumes in their favour, or where the other party bears the onus of proof in proving such a matter unless the other party has denied it in the pleading as per Victorion Rules of Court r 13.04.

Conditions Precedent

A plaintiff cannot plead the performance of a condition precedent as due performance of all conditions precedent are assumed in every pleading as per Victorian Rules of Court r 13.05. It is up to the other party to specify a particular condition of performance which is in contention as per Riordan v Glasgow & London Insurance Ltd (1890) 16 VLR 320.
Matters which can be pleaded

Matters which can and may need to be pleaded are listed below in a non-exhaustive list.

Substitution and Alterations

A party can make inconsistent allegations in a pleading if they make it clear that such allegations are inconsistent.

A party cannot, however, make an allegation of fact or attempt to claim an allegation which is inconsistent with a claim made in a previous pleading as per Victorian Rules of Court r 13.09(2). If the party does wish to do this, it must amend the previous pleading as per Victorian Rules of Court r 13.09(3).

Documents and Conversions

A party can use the contents of documents and conversions in a pleading only where such documents and conversions are material to the case as per Victorian Rules of Court r 13.03. 

If a party does use the aforementioned pleadings, then they must clearly statement what fact the documents and conversions relate too as per Philipps v Philipps (1878) 4 QBD 127.

Matters from Statute

Where a matter arises under specific statute then the pleading should clearly state and identify the provision and indicate why the provision is being used and how it relates to the material facts as per Victorian Rules of Court r 13.02(1)(b) and (c).

Matters after the commencement of proceedings

A party can plead a matter which has arisen after the commencement of proceedings and the pleading must identify the matter as having arisen after the commencement of proceedings. It is critical to note that a matter which arises after the commencement of proceedings cannot include a new cause of action as per Baldry v Jackson [1976] 2 NSWLR 415. 

Formal Requirements of Pleadings

There are number of formal requirements that are required of pleadings and these are set out by the Rules of Court in each respective jurisdiction.  Generally, these requirements include:

1. Paragraphs must be divided – Pleadings should have numbered paragraphs and they should be appropriately divided as per Victoria Ruels of Court 13.01(2)
2. Must be signed – A pleading must be signed by counsel and by signing the pleading the counsel accepts that the pleading is truthful as per Victoria Rules of Court r 13.01(3).
3. Must be filed and copied – Once a pleading is filed the copies must be delivered to the relevant parties as per Victoria Rules of Court O 14. The pleadings must then be exchanged as stipulated within the relevant time periods by the Rules of Court or by the judge at directions.

Statement of Claim

The statement of claim is the opening pleading filed by the plaintiff which states the basis on which the allegations against the defendant give rise to a claim and the remedy to which the plaintiff asserts to be entitled.

The statement of claim is usually indorsed on the writ or follows the writ if the defendant submits an appearance to defend the action.

A statement of claim must:

1. Be Delivered – If the writ is used in the originating process then the statement of claim may be indorsed or delivered with the writ as per Victorian Rules of Court rr 14.01 & 14.02 otherwise the statement must be delivered to each defendant.

2. State the Cause of Action – The statement of claim must set of the relevant cause or causes of action which are alleged against the defendant and the respective relief that the plaintiff is claim. As stated previously, a cause of action is the set of facts which the law recognises as giving right to a plaintiff to claim relief against the defendant as per Brett J in Cooke v Gill (1873) LR 8 CP 107.

3. Claim for Relief (or ‘prayer for relief’) – The statement of claim must contain a statement or statements as to the relief that the plaintiff is claiming to be so entitled against the defendant and the basis for which this relief is founded as per Victorian Rules of Court 13.02(1)(c) and Ron Hodgson (Trading) Pty Ltd v Belvedere Motors (Hurstville) Pty Ltd [1971] 1 NSWLR 472 NSWCA.
a. i.e. if the statement of claim is for an action in negligence, then the plaintiffs statement must contain the relevant facts necessary to establish that a duty was owed by the defendant, subsequently breached and the resulting damage.

4. Not predict the defence – The statement of claim should merely provide the relevant facts to determine that a claim and remedy that are available to plaintiff, and should not attempt to frame or otherwise state facts which the defence may use. These matters can only be pleaded if the defendant has waived or provided some reasoning as to why no condition precedent  should be accepted – otherwise they are assumed as per Spicers and Detmold v Australian Automatic Cigarette Paper Co Pty Ltd [1942] VLR 97.

5. Damages – If a plaintiff is suing for damages, then the plaintiff must specify the type of damages in the statement of claim otherwise the claim will only extend to general damage and the Court will not provide the plaintiff the opportunity to recover damage which the law recovers as ‘special’.

a. Exemplary Damages – In Victoria under Rule of Court O 20 r 9(3), the statement of claim must expressly plead any claim for exemplary damages together with a statement of facts on which this claim is based. 




Defence

Each defendant party to the proceedings must specifically plead a defence to the claims of the alleging party and the document disclosing the answers to each respective claim is called the ‘defence’ document.

Purpose

The document either admits or denies the relevant facts alleged in the statement of claim which are the basis for the cause of action, or provides new material which substantiates why the claims are not valid. 

Matters must be relevant

As with the statement of claim, the defence must plead all facts which if not pleaded, would surprise the plaintiff or raise matters of fact which are not relevant to the statement of claim as per Victorian Rules of Court r 13.07(1).

In Davie v New Merton Board Mills [1956] 1 All ER 379 – the plaintiff was injured by equipment during the course of his employment by the defendant and he pleaded his employer was negligent in providing same equipment to work. The employers defence simply denied all allegations of negligence in the statement of claim. At the beginning of the trial the defence indicated he would be calling evidence that the drift was brought from a reputable dealer and therefore they could not be negligent. The plaintiff claimed for surprised and the Court provided leave for the defendant to amend the pleading, but awarded all costs for this delay and subsequent time for new pleadings against the defendants.

Admissions and Denials

A defence should be structured so that it adequately identifies the issues and provides the other party, or parties, with sufficient notice of the admissions and denials that will be formulated at trial. In most jurisdictions, a defendant must plead to each allegation in the statement of claim as per the Victorian Rules of Court r 13.12. 

A party can admit to a material fact in a case by pleading expressly or through implication. A denial can also be express or implied. Additionally, as per Victorian Rules of Court r 13.12, any claim that is not addressed – that is not denied or stated to be admitted - in the defence is taken to have been admitted except in regard to damages or where the defendant is under a disability as per Victorian Rules of Court r 15.06.

In Gordon v Gordon [1948] VLR 57 it was commented that a suitable way to encourage a party to admit an allegation rather than deny any particular allegation and require the plaintiff to establish a burden of proof is to impose a penalty in form of extra costs occasioned by the denial or failure to admit. 






Counterclaim

A counterclaim is a claim by a defendant against the plaintiff which is raised and dealt with in the same proceeding. A counterclaim must be dealt with in the same manner as a claim and must reveal the relevant cause of action and the appropriate facts relevant to this claim and is permissible in all jurisdiction except the High, Federal and NSW Supreme Courts. In Victoria, the Rules of Court provided for counterclaims under r 13.15.

The primary difference between a counterclaim and a claim is that the defendant can incorporate matters pleaded in the defence into the counterclaim by reference. In most jurisdiction, a counterclaim must relate or be sufficiently connected to the subject matter of the original action. 

In Victoria, a counterclaim - as per Rules of Court r 10.03 – can be brought against defendants additionally to the plaintiff in the same circumstances as ordinarily justify the joinder of the parties. This infers that there is not the same amount of freedom in comparison to other jurisdictions in which the frame the arguments away from the original action in the case or parties not already party of the action.

Defence to a Counterclaim

The plaintiff can reply in defence to a counterclaim and in Victoria this is permitted where the defence has raised a new allegation which requires a response more than a mere denial. If the plaintiff does not submit a reply, it is assumed by the Court that all allegations in the counterclaim are denied as per Rule of Court Vic r 13.13.

The plaintiff must reply and plead relevant facts to all allegations specifically contained within the defence. If the plaintiff does not defend the counterclaim, then the defendant may be awarded a default judgement.

It is noted as per Victorian Rule of Court r 13.09 – that a reply to a counterclaim by a plaintiff can only be used to meet the defence and in no way can it be used to establish a new cause of action or some issue which is inconsistent with the counterclaim. This was established in Herbert v Vaughan [1972] 1 WLR 1128.

Estoppel

If a defendant has a counterclaim available to it against the plaintiff but chooses not to pursue it, then the defendant can be estopped from pursing that claim in a subsequent action against the plaintiff if the Court finds it was unreasonable for the party not to have raised it at first instance as per Bryant v Commonwealth Bank of Australia (1995) 57 FCR 287.









Set off

A set-off is a defence to a whole or to a portion of a plaintiffs claim. The defendant can make a claim against the plaintiff through a set-off which can only occur if the claim could be sued in separate proceeding. 

Set-offs primarily relate to debts, and the defence of set-off does not seek to deny the debt but asset that despite the existence of the debt he plaintiff is not entitled to payment in respect of it. 

The General rules of set-offs are:

1. If a set-off equals or exceeds the plaintiffs claim the plaintiff loses the action.
2. If the set-off exceeds the plaintiffs claim then there should be no judgement for the defendant for the balance, unless the defendant has also pleaded the set-off as a counterclaim.
3. Typically, if the balance is in favour of the defendant, the Court can give judgement for the defendant for the balance or at its discretion.

Difference to a Counterclaim

A set-off is different to a counterclaim in that it is an actionable defence as opposed to an independent cause of action. 

Particulars

The Victorian Rules of Court O13 expressly provides the necessary particulars of any fact or matter pleaded. A party pleading must give all the particulars of all matters contained within the pleadings as per Victorian Rules of Court r 13.10.  

The more pertinent  definition of particulars is per McClemmens J in Pilato v Metropolitan Water Sewerage & Drainage Board (1959) 76 WN (NSW) 364 where at 365 he stated

‘Pleadings define the issues in general terms. Particulars control the generality of the pleadings and restrict the evidence to be led by the parties at the trial and give the other party such information as will enable him or her to know what case he or she will be met with at the trial and prevent surprise’.

Purpose of Particulars

The main purpose of particulars is to ensure that the other party is aware of all the details of the case and is therefore able to prepare the appropriate evidence to proceed to trial. 

The particulars definitively narrow the wider statements contained on the pleadings and assist the parties in clarifying the exact issues of the case and seek to limit the degree to which discovery is necessary. 

In Anchor Products Ltd v Hedges (1967) 115 CLR 493 Windeyer J stated

‘[T]he function of particulars in an action is not to define the cause of action but to show what acts or omissions will be put forward as constituting it’

Function of Particulars

Thus, the primary functions of particulars are:

1. To adequately and sufficiently inform the other party, or parties, of the case that will be required to be met as per Saunders v Jones (1877) 7 Ch D 435.
2. To control the abstract inclusion of facts and information in the pleadings so as to accurately define the issues in the case as per Saunders v Jones (1877) 7 Ch D 435.
3. To ensure that no party is surprised in the case as per Victorian Rules of Court 13.10(2)
4. To enable the other party, or parties, to be prepared for trial with the necessary evidence as per Spedding v Fitzpatrick (1888) 38 Ch D 410.

Evidence and Particulars

Unless the particulars are amended and the Court has provided leave to amend, then a party is sufficiently bound by the particulars submitted and the evidence at the trial is entirely limited to the facts provided in the particulars as per Mummery v Irvings Pty Ltd (1956) 96 CLR 99.

The Court can exclude all evidence relating to any matters that are not alleged in the pleadings and the particulars. Practically, this is not strictly enforced and the Courts do allow the admission of material if the parties have ignored it or if the inclusion of it is not going to cause the other party to be surprised per Katsilis v Broken Hill Pty Co Ltd (1977) 18 ALR 181 HCA.

Particulars deemed insufficient

In some circumstances, the other party may not have compiled adequately with the rules regarding particulars and provided information deem insufficient by the other parties. Evidently, the provision of particulars which are not detailed can severely disrupt a parties ability to argue the case if particulars are vague or deficient in their detail.

 In Victoria, under Rules of Court O13 r 13.11 – the Court can order a party to serve more particulars or rather ‘further and better’ particulars. To deter parties from providing inadequate particulars the Court can impose costs on a party if they have provided, what the Court deems, unsatisfactory particulars as per Victorian Rules of Court Vic r 13.11.

Such an order by the Court to provide ‘better’ particulars is typically provided before the defence is filed as per Victorian Rules of Court r 13.11(2).

In Palmos v Georgeson [1961] Qd R 186 the Court commented that a party with the knowledge of the true facts is entitled to particulars of the case that the opposing party is attempting to make out, which may be something different from the true facts of the case. This is also true, if a party attempts to order particulars when it is clear that the party knows the matters on which the other party is relying and is attempting to enforce more work as per Lawson v Perpetual Trustee Co (Ltd) (1959) 76 WN (NSW) 367.

Challenging Particulars and Defective Pleadings

All jurisdictions have rules regarding defective pleadings and particulars as per Victorian Rules of Court r 23.02. 

The powers generally are used to ensure that compliance with the rules of pleading are maintained and the Court can award a default judgement in the favour of innocent party not responsible for the defective pleadings or particulars as per Meckiff v Simpson [1968] VR 62. 

However, as per the commentary in Brimson v Rocla Concrete Pipes Ltd [1982] 2 NSWLR 937 – such discretion should only be awarded on cases which are manifestly plain and obvious so as to avoid a summarily ruling and provision of a full and fair trial on the basis of the merits of the case. 

Thus, as per the obiter in General Steel Industries Inc v Commissioner f or Railways (1964) 112 CLR 125 HCA – the High Court stated that usually a Court should permit the amendment of the pleading if a cause of action is clear however if the statement of claim does not provide a sufficient cause of action then the case should be struck out.

Grounds

A party is entitled to oppose another’s case if it is presented in a manner that is unintelligible or incomprehensible. Evidently, both parties should be entitled to an equal measure of justice and the provision of well documented and compliant pleadings and particulars as the Rules of Court provide is critical to this. 

Typically, such opposing grounds include:

1. Frivolous or vexatious pleadings – Victorian Rules of Court r 23.02(b) provide that a case can be opposed on the basis that the pleadings are trivial or simply ridiculous.

2. Failure to disclose a cause of action or defence – Both parties must put forward a valid cause of action and a valid defence otherwise the case can be thrown out as per Victorian Rules of Court r23.02(a).

3. Failure to Comply, Embarrass or Delay a trial of proceedings – A pleading which is unclear or is made simply to embarrass a party or leaves a party unsure about how to respond to it can be grounds for opposition as per Victorian Rules of Court r 23.02(c) and the obiter in Meckiff v Simpson [1968] VR 62.

4. Pleading to abuse process – A pleading which is simply abuses the proper process directed under the Rules of Court can be thrown out as per Victorian Rules of Court r 23.02(d).

Remedies

Generally, the Court will deal with defective particulars and pleadings by amending them or striking them out as per Victorian Rules of Court r 23.02. If an order is made to strike out a matter, than a party will typically be allowed to amend the pleading and deliver a new pleading as per Winterton Constructions Pty Ltd v Hambros Australia (1991) 101 ALR 363.
Topic 9 – Summary Disposition

All litigants to a proceeding should have equal access to justice in order to establish their cause of action or defence. However, all litigants involved in a proceeding cannot make frivolous claims or defences – the purpose of litigation is to resolve the matters in dispute as fairly and quickly as possible so as to avoid Court time.

Most jurisdictional Rules of the Supreme Court provide the Court with the power to invoke adverse sanctions against parties who waste Court time and do not proceed with matters expeditiously.

The most common form leading to an immediate disposition of a trial fall into two categories – default judgements and summary judgements. 

Default Judgements

A default judgement is a judgement which the Court passes to a party in respect of an action without a trial. Typically such judgements are awarded when 

1. There has been some inherent failure to operate within the procedural rules
2. When a party has failed to comply with a Court order

The general effect of a default judgement is that it creates a limited estoppel and has the same rights as a full judgement as per Chamberlain v DCT (1988) 164 CLR 502; 78 ALR 271.

Liquidated Claims and Interest

A liquidated claim is the amount to which the plaintiff is entitled and they have a right to demand to the payment of such a sum. 

A plaintiff who enters a judgement in default in relation to a specific debt or liquidated claim is able to receive a final judgment as per the Supreme Court Rules 2005 r 21.03. The plaintiff is entitled to receive interest on the sum which they are interested to as per Rules of Court 21.03.

In Currie v May [1914] VLR 17, the Court determined that if there are multiple claims against a defendant and a liquidated claim relates to only one of those claims, the plaintiff is able to enter a default judgement in relation to one of those claims and abandon the others.

Multiple Defendants

If there are multiple defendants, a plaintiff can enter a default judgement in appearance against one of the defendants and continue action against the others per Supreme Court Rules 2005 r 21.05.  The damages claimed against several different defendants are each assessed separately for each defendant in default as per Gamble v Killingsworth & McLean Publishing Co Pty Ltd [1970] VR 161.

The entry of a default judgement against one debtor will not, in any way, stop a plaintiff from continuing a claim against other co-debtors who are jointly liable as seen in Brown & Dureau Ltd v Rodney (1951) 51 SR (NSW) 195.
Unliquidated Claims and Interest

Damages which are sufficiently uncertain and are not easily calculable are referred to as unliquidiated damages. 

A claim against a defendant for unliquidated damages allows the plaintiff to enter an interlocutory judgement in default of appearance and obtain an judgement for an assessment of the damages claimed per Supreme Court Rules 2005 r 21.03 (1)(b). 

Multiple Defendants

If a plaintiff has entered a default judgement in appearance against several defendants on individual and separate causes of action, then the damages are assessed against each defendant separately in default and awarded on this basis as per Gamble v Killingsworth & McLean Publishing Co Pty Ltd [1970] VR 161.

Default in Appearance

When a defendant fails to enter an appearance after being served, the plaintiff can obtain a default judgement as is their right for filing a claim to the Court registry. Most jurisdictions court Rules within the Rules of Court which specify that a plaintiff can be awarded a default judgement in the event that an appearance is not entered. 

In Victoria is per Rule 21.0.1 of the Supreme Court (General Civil Procedure) Rules 1996 (Vic).

 Effect of a Default in Appearance

[bookmark: 325-6930.2]If a plaintiff obtains a default in appearance then the defendant is assumed to have admitted guilt to all of the allegations in the originating process as per the original case of Cribb v Freyberger [1919] WN 22. 

Some notable exceptions to this rule include:

1. [bookmark: 325-6930.4]Disability – If the party who has not entered an appearance is a person with a disability, then the plaintiff must firstly apply to the Court to appoint a representative of the disabled person Currie v May [1914] VLR 17.
2. Out of Country – If a defendant is served outside of their originating jurisdiction and they do not enter an appearance, then the defendant is deemed to reject the submission to jurisdiction.
3. Counterclaims – Counter claims are dealt with in the same manner, and if a plaintiff does not fill a defence to a counterclaim then they are in default of appearance.








Conditions for a Default Judgement

If a plaintiff attempts to seek judgement by default in appearance, then they must prove 

1. Served - The originating process was appropriately served to the defendant as per Rule 21.01(3)(b) of the Supreme Court Rules (Vic)
2. Observe all Rules - Must observe all rules contained within Rule 21.01 and strictly adhere to these Rules.
3. Provide Notice of Default –
a. Defendant Not Represented – If the defendant is not represented, they plaintiff is required to prepare an affidavit of proof of service.
b. Defendant Represented by a Solicitor – the plaintiff must provide the defendants solicitor with a notice warning that default judgement is going to be entered else the defendant could request that the default judgement be set aside.
c. Cannot be abuse of process – It is an abuse of process for a plaintiff to enter a judgement against a company, if the originating notice was served to the companies office but no person knew about the proceedings as occurred in Deputy Commissioner of Taxation v Abberwood Pty Ltd (1990) 19 NSWLR 530; 2 ACSR 91.

Self-Executing Orders & Extending the Timeline

A Court, in its absolute jurisdiction, can extend any time period in relation to a default in appearance judgement. If there is a inordinate delay by the defendant, or a series of delays which unnecessarily delay the action, the Court can provide a final order requiring the defendant to appear or a penalty will arise and default judgement will be passed to the plaintiff without recourse.

This is termed a ‘self-executing order’ or a ‘springing order’ – such that the Court sets a timeline for the defendant which must be fulfilled otherwise the order will ‘self-execute’ or ‘spring’ into action.

In FAI General Insurance CO Ltd v Southern Cross Exploration (1988) 165 CLR 268, the High Court stated that 

‘authorising the Court to enlarge the time fixed by a duly entered condition order for dismissal notwithstanding that the time so fixed has expired, unless such authority is expressly excluded by statute or some other rule of Court ...’











Setting Aside a Default Judgement

A default judgement can be set aside in certain circumstances. 

1. Sum greater than claim – If a judgement is entered in default of appearance that exceeds the amount of the plaintiff is claiming – such a judgement can be set aside by the Court as seen in Building Guarantee & Discount Co Ltd v Dolejsi [1967] VR 764.

a. Can Amend – If the Court awards a sum greater than that claim by the defendant, then the plaintiff can apply to the Court to amend the judgement to the amount actually claimed. A judgement cannot be amended if it is unfair to the defendant to do so as per City Mutual Life Assurance Society Ltd v Giannarelli [1977] VR 463.

2. Defendant applies to the Court – A defendant whom has a default judgement awarded against them can apply to the Court to seek to have the judgement set aside. Such an application must be done within a reasonable period of the defendant becoming aware that such a default judgement has been awarded against them.

a. [bookmark: 325-6980.10]Regularly Entered - If an application to set aside a default judgement which has been entered regularly has been made, the Court in its absolute discretion can determine whether the default judgement should be set aside as per Re Hartley; Nuttall v Whittaker [1891] 2 Ch 121.

i. Convince the Court – The defendant will usually have to the convince the Court that there is a prima facie defence claim to the action. In Vacuum Oil Pty Co Ltd v Stockdale (1942) 42 SR (NSW) 239, the Court stated

‘question is whether, upon the material that has been placed before us, there is a real likelihood that it would be unjust to the defendant to allow the judgment to stand. If so, it should be set aside on such terms as will minimise the possibility of injustice to the plaintiff. If not, we should not interfere’

ii. Pay Costs & Affidavit - Typically, a defendant will be ordered to pay the costs of the plaintiff for entering the judgement and setting it aside. The Court can also order that some of the plaintiffs claim are also paid. The defendant is usually required to submit an affidavit of merits which explains the reason for the defendants delays as per Ampol Petroleum (Qld) Pty Ltd v Easton [1955] QWN 79.


b. Irregularly Entered – If a default judgement is irregularly entered, a defendant must show that the default judgement is irregular – that is, the judgement is not in agreement with the Court rules and should be set aside. This is a ‘technical set-aside’ as the Court will not enquire if there is a prima facie defence case by the defendant if the judgement is deemed irregular – per Anlaby v Praetorius (1888) 20 QBD 764.

Summary Judgement

A summary judgement allows the plaintiff or defendant to gain a summary judgement on either the whole or part of a claim or defence even if the other party claims contests it. Such a ruling denies the other party any plausible opportunity to test the applicants case and the Court will only exercise its discretion by awarding a summary judgement were there is clearly no answerable case.

To obtain a summary judgement, the claimant must prove that there is simply no arguable issue of law or fact disclosed in the other party’s pleadings or evidence. In Jones v Stone [1894] AC 122, Lord Halsbury stated the unifying principle

‘It is a peculiar proceeding, intended to apply only in cases where there can be no reasonable doubt that a plaintiff is entitled to judgment and where, it is inexpedient to allow the defendant to defend for the mere purposes of delay’ 

A summary judgement is applicable to a wide range of claims but is only available in certain actions – per Supreme Court Rules 2005 (Vic) rr 22.01, 22.02 - where judicial time and expense are saved and the expense of a full litigation are avoided generally as per Jones v Stone [1894] AC 122.

Application by the Plaintiff

For a plaintiff to satisfy the conditions a summary judgement they must:

1. The originating process must be properly served as per Symon & Co v Palmer’s Stores (1903) Ltd [1912] 1 KB 259
2. The defendant must have entered a relevant appearance per Farm Chemicals Pty Ltd v Hayley [1972] QWN 6
3. The plaintiff must have a satisfactory affidavit which supports the facts on which the claim is based in that no defence to the claim – per Supreme Court Rules (Vic) 2005 r 22.03 & Symon & Co v Palmer’s Stores (1903) Ltd [1912] 1 KB 259
4. [bookmark: 325-7030.6]The application must be made after the defendant has filed and entered their appearance per Civil & Civic Pty Ltd v Pioneer Concrete (NT) Pty Ltd (1991) 1 NTLR 43

Multiple Defendants

If there are multiple defendants, then a summary judgement is able to be claimed against any of the defendants – without prejudice – such that the proceedings can continue against any of the other defendants per Supreme Court Rules (Vic) 2005 r 22.12

Defendant resisting judgement

For a defendant to contest a summary judgement, they must show that there is a fact or issue in trial which requires their attention. The defendant is require to show the Court that there is a question of law or fact that must be answered by the Court which cannot be determined without full argument as per Thesus Exploration NL v Foyster (1972) 126 CLR 507.


Failure by a defendant to appear

If the defendant does not appear at the hearing and the plaintiff establishes the grounds of the application then the Court will provide leave to obtain a summary judgement as per Traders Co Ltd v Sutton (1884) 6 ALT 113.

Application by the Defendant – REFER TO Dismissal for Want of Prosecution

All elements listed in the plaintiffs application equally apply to the defendants application as per the Supreme Court Rules (Vic) 2005 r 23.03 & r 22.08. When the defendant seeks a summary judgement, the same procedural rules apply to the application as they apply the plaintiff. 

If the defendant has filed a summary judgement against a plaintiff, then as per rules Supreme Court Rules (Vic) 2005 r 23.03, the Court can provide a summary judgement in their favour. However, as stated in Dey v Victorian Railways Cmrs (1949) 78 CLR 62, the procedure is typically only ever reserved for situations which are ‘absolutely hopeless’, and the Court will examine the relevant pleadings and evidence in support of the application to sondier whether the defendant has discharged the burden of rejecting the defendants claim.

In Seven Network Ltd v News Ltd (No 4) (2005) 214 ALR 686, Sackville J stated

‘the power to order summary judgement should exercised with great care and should never be exercised unless it is clear that there is no real question to be tried ... A plaintiff is entitled to pursue a claim in these courts however implausible and however improbable his chances of success. Unless the defendant can demonstrate shortly and conclusively that the plaintiffs claim is bound to fail or is otherwise objectionable as an abuse of process of the court, it must be allowed to proceed to trial’

Critically, as with a plaintiff, the defendant must file an affidavit in support of their defence 
which provides why the plaintiffs claim should be rejected in favour of a summary judgement for the defendant.


















Staying or dismissing proceedings as an abuse of process

If the proceedings are considered an abuse of process by the Court - it can order that they are stayed temporarily or permanently. This is permitted per the Supreme Court Rules (Vic) 2005 r 23.01.

The Court will stay proceedings, as per Chaffers v Goldsmid [1894] 1 QB 186, an abuse of power to 

1. Guard its own processes and to prevent them from being misused or abused;
2. Ensure that its process are used properly, honestly and in good faith;
3. To avoid vexatious and frivolous litigation or oppressive behaviour

Some examples of abuse of process where the Court will stay proceedings include

1. Deception to the Court where the claims are fictitious;
2. Unfair or dishonest proceedings which have some ulterior motive;
3. Proceedings which are groundless and merely promote a waste of Court resources;
4. Proceedings which are filed in multiple jurisdictions and seen in Effem Foods Pty Ltd v Trawl Industries of Australia Pty Ltd (recs and mgrs apptd) (in liq) (1993) 43 FCR 510

Establishing abuse of process

In Arthur JS Hall v Simons [1982] AC 529, Lord Diplock stated that abuse of process is a misuse of a Courts procedure which would

‘be manifestly unfair to a party to litigation before it, or would otherwise bring administration of justice into disrepute among right-thinking people’

In Williams v Spautz (1992) 174 CLR 509, the High Court stated that for an applicant to stay proceedings they must establish

‘whether the improper purpose is the sole purpose of moving the party .... however, in more recent times it has been said, in our view correctly, that the predominant purpose is the criterion .... the test is whether a person alleging such an abuse must show that the predominant purpose of the other party in using the legal process has been one other than that for which it was designed.’












Topic 10 – Non-compliance, Amendment and Time

Non-compliance

The rules of most jurisdictions provide the court with a wide discretion in order to deal with non-compliance and in Victoria this is as per Supreme Court Rules (Vic) 2005 r 2.01-03. The Court will generally provide a wide berth for parties before enforcing a ruling of non-compliance. 

Typically, non-compliance involves instances of procedural failure – such as in Beugelaar v City of Springvale [1969] VR 3, where there was a failure of a party to serve notices in relation to the proceedings.

Amendment

The power of the court to allow a amendment is referenced relevant to what the Court is attempting to exercise in terms of judicial control. The party seeking the amendment must satisfy to the Court that the other party will not suffer any prejudice.

In Etna v Arif [1999] 2 VR 353, the Court stated that amendment will only be allowed when

‘The judge is under the obligation of making an amendment, but only for a certain purpose and in certain cases – for the purpose of determining the real question in controversy between the parties – that being expressed in many cases to be the question which the parties had agitated between themselves, and had come to trial upon’.

The Court then expressed the view that the real question in controversy was a matter of fact to be decided by the judge upon the pleadings, opening of counsel and evidence. It was commented that the word 

‘real, suggests a contract between what is apparent and the underlying dispute’

Amendment to Statute Barred Claims

A court will not permit a plaintiff to amend its statement of claim to plead a cause of action which has since become statute barred since the date of the commencement of the relevant proceeding.

In Victoria, this rule has been incorporated in the Limitation of Actions Act 1958 (Vic) per s34 and in the Supreme Court Rules (Vic) 2005 per Order 36.  









Amendment to Add a Party where Claim Statute Barred

Victoria provides under Supreme Court Rules (Vic) 2005 r 9.11(r) that when an order is made for the addition or substitution of a person as a defendant, the proceeding against that new defendant commences at the filing of the new amended originating process. 

Relevantly, as per Bridge Shipping Pty Ltd v Grand Shipping SA (1991) 173 CLR 231 it was stated that a Court will refuse an application to amend a defendant if the statute of limitations has expired. Dawson J stated in this case 

‘the substitution or addition of a defendant by amendment does not relate back to the commencement of proceedings but takes effect from the time of the amendment. That means that the amendment cannot prejudice any existing rights under a statute of limitations. Accordingly, leave to amend to substitute or add a defendant who has a good defence under a period of limitation will generally be refused as serving no useful purpose.’  

Mistake

If a mistake has been made, then the Court – as its appropriate discretion – can order that the mistake is allowed to be rectified. The Court can order an amendment retrospectively so as to avoid any difficulties with any associated limitation provision.

In Victoria, the Supreme Court Rules (Vic) 2005 r 36.01(4) permit parties to amend if a mistake has been made.

The Slip Rule – Errors in Judgements

The slip rule, is a rule contained within the Supreme Court Rules (Vic) 2005, which allows the Court to correct errors made in judgements. In Abacus Australia Ltd v Bradstock G.I.S Pty Ltd [2001] VSC 19 – the Court was required to amend a judgement as there was an error contained within that omitted a judgement for damages. Gillard J noted

‘the Court has inherent jurisdiction to amend or vary a judgment or order which has been authenticated where there is some error and the Court takes steps to ensure that the authenticated order states correctly what the Court decided and intended. The inherent power also enables the Court to clear up any ambiguity or uncertainty and also to correct any mistake or error made by an officer of the Court in drawing up the judgment’











Dismissal for want of Prosecution (refer Summary Judgement - Application by the Defendant)

What is dismissal for want of prosecution?

A proceeding can be brought to an immediate end if the plaintiff is unable to prosecute the proceeding with the required due diligence. The Rules of Court permit a defendant to request to the Court to dispose of the proceedings without a trial if the plaintiff has failed to take the required steps by the rules or through an Order of the Court. 

In Department of Transport (DOT) v Chris Smaller (Transport) Ltd [1989] 1 AC 1197, the Lord Griffiths stated that want of prosecution originated from the conduct of the plaintiff such that

‘such delay will give rise to a substantial risk that it is not possible to have a fair trial of the issues in the action or is such as is likely to cause or to have caused serious prejudice to the defendants, either as between themselves and the plaintiffs, or between each other, or between them and a third party.’

The power is preserved under the Supreme Court Rules (Vic) 2005 r 24.01 and 24.05. 

Under Inherent Jurisdiction

The Court can use its inherent jurisdiction to strike out any proceedings for want of prosecution. In Duncan v Lowenthal  [1969] VR 180, the Court stated the power to discuss an action for want of prosecution is an incident of the courts inherent jurisdiction to hear and determine its own proceedings.

A Court will examine all aspects of a claim including the relevant evidence provided by the plaintiff, the plaintiffs conduct in pre-trial proceedings and the state of the witnesses in relation to the proceedings as per Krakauer v Katz [1954] 1 All ER 244, Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229 and Birkett v James [1978] AC 297. 

A defendant can apply to the Court to invoke its inherent jurisdiction where there has been

1. Delay - Prolonged or inexcusable delay in the prosecution of the action which would cause
2. Serious prejudice – Serious prejudice to the defendant or create a substantial risk that a fair trial is not possible as per Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229

A defendant can also request to a court to engage its power of discretion in this regard if it the plaintiff has been intentionally in default.







Has there been Inordinate delay? 

The Court will typically provide that in the absence of any satisfactory excuse, prolong and inordinate delay is entirely unjustifiable as stated in Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229. 

If ascertaining whether the Court should exercise its discretion for a dismissal for want of prosecution, the Court will consider the plaintiffs explanation for the delay – taking into account

1. [bookmark: 325-7110.8]The length of the delay from the date of the issue of the writ – it can also consider pre-writ delay if the delay is serious are per Birkett v James [1978] AC 297; and

2. The effect of a dismissal on the plaintiff and consequences of hardship - per Dutton v Spink and Beeching (Sales) Ltd [1977] 1 All ER 287; and

3. The degree to which the plaintiff has kept the defendant informed of the cause of the delay per - Grand Metropolitan Nominee (No 2) Co Ltd v Evans [1993] 1 All ER 642

4. The genuine risk of a fair trial not being possible.

Net or Gross Delay

In Spitfire Nominees v Ducco [1998] 1 VR 242 – the Court established that whether the delay is inordinate is a question of degree. The concern is with the net delay in the post-proceeding period – the period after the writ is filed.

· If there is delay in the pre-proceeding period – the period before the writ is issued - the effect is that the Court will regard any post-writ delay more critically and more readily have regard to it as inordinate and inexcusable than would be the case if the action had been commenced soon after the accrual of the cause of action. 

· The rational for this, per Lord Griffith in Department of Transport v Smaller is that even though the plaintiff is entitled to the full benefit of the Statute of Limitations, once the writ is issued they must proceed quickly.  

· If there is delay in the post-proceeding period – the period after the writ is issued - the effect is that the Court will seek to ascertain why there has been such delay and whether it is excusable.

If the defendant has suffered prejudice as a result of the delay before issue of the writ, then the defendant will only have to show something more than minimal additional prejudice as a result of the post-writ delay to justify striking out the action per Department of Transport v Chris Smaller (Transport) Ltd [1989] 1 AC 1197. 





Is it excusable?

[bookmark: 325-7110.6]For delay to be excused – it must be justified as stated in Duncan v Lowenthal [1969] VR 180 – and the Court must accept this justification over and above the reasons for delay.

In McKenna v McKenna [1984] VR 665, the Court stated that if the delay is not the fault of the plaintiff but rather of the plaintiffs solicitors – then as per Department of Transport v Chris Smaller (Transport) Ltd [1989] 1 AC 1197 – the plaintiff is deemed to have ordered their solicitors and so is still liable. The Court recommends that the action is dismissed and the plaintiff can sue the solicitor. It stated

‘if the solicitors inordinate and inexcusable delay causes the action to be dismissed he will usually be liable in negligence.’ 

A defendant is unable to rely on the plaintiffs delay if they have caused the delay – per Witten v Lombard Aust Ltd [1968] 2 NSWR 529 – although it is possible that the defendant can warn the plaintiff of inexcusable delay and this may make any subsequent application for want of prosecution stronger as seen in Berrigan v McIver [1974] VR 811. 

Intentional Default 

If a plaintiffs default has been intentional – such as disobeying a conditional order – the Court can dismiss the proceeding for want of prosecution per Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229. 

To amount to intentional default – the plaintiffs conduct is typically one such that have failed to abide by a time limit imposed by the Court. If the plaintiff can prove that the failure was because of some extreme extraneous circumstances, the failure to obey will not be deemed intention per Re Jokai Tea Holdings Ltd [1993] 1 All ER 630.

Examples include:

1. Failure of serving a statement of claim - the failure by the plaintiff to serve a statement of claim was not sufficiently serious enough to amount to a intentional default per Greek City Co Ltd v Demetriou [1983] 2 All ER 921.

2. Failure to deliver a statement of claim – failure to deliver a statement of claim  after obtain an Anton Piller order in good time were grounds for want of prosecution per Hytrac Conveyors Ltd v Conveyors Int’l Ltd [1982] 3 All ER 415

3. Disregarding a peremptory order – Disobey a peremptory order was considered to intentional per Tolley v Morris [1979] 2 All ER 561.








Prejudice to the Defendant

The onus rests on the defendant to establish prejudice, and typically serious prejudice is required for want of prosecution to be enforced by the Court as per Department of Transport v Chris Smaller (Transport) Ltd [1989] 1 AC 1197 and Birkett v James [1978] AC 297. There must be a casual connection between the delay and the prejudice.

Any prejudice is considered relevant to the circumstance of the delay in terms of the defendants defence and the prejudice which is cause if the action were to continue against the defendant per Department of Transport v Chris Smaller (Transport) Ltd [1989] 1 AC 1197. 

In Stollznow v Calvert [1980] 2 NSWLR 749, the Court stated that factors which should be examined include:

1. Length of delay since the cause of action;
2. The delay between the cause of action and the commencement of the action
3. The degree to which circumstances have changed since the cause of action arose
4. The changes to the defendants position and the prior attitude of the defendant to the delay.

The Court will examine the degree of prejudice depending on the circumstances such as

1. Locating witnesses – Prejudice in locating witnesses is critically important per Biss v Lambeth, Southwark and Lewisham Health Authority [1978] 2 All ER 125

2. Prejudice from death of witness, dangers of time on memory – These factors can evidently prejudice a defendant per William Crosby & Co Pty Ltd v Commonwealth (1963) 109 CLR 490

If the defendant has suffered prejudice as a result of the delay before issue of the writ, then the defendant will only have to show something more than minimal additional prejudice as a result of the post-writ delay to justify striking out the action per Department of Transport v Chris Smaller (Transport) Ltd [1989] 1 AC 1197. 

***In the English case of Grovitt v Doctor – the onus on the plaintiff to show that it should not be dismissed for want of prosecution but rather for abuse of process. 














Discretion

The power to dismiss for want of prosecution is always discretionary as per Diplock LJ statements in Ulowski v Miller [1968] SASR 277 and each case is required to be considered on its merits. This was affirmed in Masel v Transport Industries Insurance Co Ltd [1995] 2 VR 328.

The Court will take in account all relevant circumstantial evidence in relation to the delay, the extent of the prejudice and the conduct of the parties and their lawyers in relation to the proceedings in determining whether to provide a waiver or enact want for prosecution.

[bookmark: 325-7105.11]Generally, a Court requires that a plaintiffs duty is to simply ‘get on with their case’ – as stated in Fitzpatrick v Batger & Co Ltd [1967] 2 All ER 657 – such that public interest and justice demands are satisfied that an action should not proceed as claim has been so prolonged that a substantial risk of finding justice is no longer available per Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229.

Under Rules of Court

The Rules of Court require that the plaintiff must take a number of procedural steps within certain time limits. In Victoria, the Supreme Court Rules (Vic) 2005 under Rule 24.01 allow the Court to dismiss an action where the plaintiff fails to serve a statement of claim within a particular time period or fails to proceed with the Rules as per Supreme Court Rules (Vic) 2005 Rule 48.03.

For a defendants claim for a dismissal for want of prosecution, the Court can use its discretionary power, as stated in Gilder v Morrison (1882) 30 WR 815,  and the same principles apply as per the Courts inherent jurisdiction. 

English Authorities **** MUST MENTION****

In Grovit v Doctor & Ors, an English Case, the House of Lords scrutinized the degree of need for defendants to show whether or not there was serious prejudice as a result of delay. Lord Woolf was critical of the definition of prejudice, of the little weight of anxiety caused by litigation, and pointed out the need for a defendant to demonstrate prejudice by showing that his witness’s recollection would be adversely impaired. Most importantly, Lord Woolf, noted that this requirement 

‘prevents the Court taking into account the adverse effect which delay can have on the reputation and efficiency of the civil justice system as a whole’.

In Bridge and Marine Engineering v Taylor & Anor, Harper J commented on Lord Woolf explanation and indicated that in a hybrid situation, an action could be dismissed for want of prosecution if evidence fell short of what was required under the two limbs of the principles outlined by Lord Diplock in Birkett v James.





Topic 11 – Discovery

Discover relates to the interlocutory procedures in a civil litigation where each respective party in litigation is able to obtain documents from the other party relevant to the issues in the litigation.

The party seeking to discover can inspect relevant documents – except those documents which are covered by professional privilege or some valid objection is submitted by the other party and this is approved by the Court.

Discretion

The Court returns an overriding discretion in the discovery process and in Victoria, is governed by Supreme Court Rules (Vic) 2005 Order 29 – Rules 29.01 – 29.04. These rules allow a Court to trigger the relevant provisions regarding discovery and provide the Court with control over how the process moves for.

Full Disclosure of Documents

Documents are required to be disclosed even if they are not strictly admissible in evidence as determined in Hutchinson v Glover (1875) 1 QBD 138.

Discover Before & After pleadings

The discovery process usually occurs after the close of pleadings – where the facts in issue are clearly ascertainable and the Court can adequately determine the nature of discovery. 

It is possible that discover can occur before the commencement of proceedings assuming that the defendant is able to satisfy to the Court that it needs to engage in discovery in order to determine whether or not a viable cause of action exists against a defendant – for example, by way of a mavera injunction etc.

[bookmark: 325-4150.4]In particular circumstances, a party is able to apply to the Court to engage in discovery prior to the commencement of proceedings to identify a potential defendant or to find out enough facts to establish a cause of action. The nature of providing discovery before proceedings is entirely discretionary and is handled on a case by case basis by the Court per obiter in British Steel Corp v Granada Television Ltd [1981] AC 1096.













Discovery After Pleadings

In Victoria, Supreme Court Rules (Vic) 2005 r 29.02(1) states that notice can be provided to the other parties regarding discovery such that

‘Where the pleadings between any parties are closed, any of those parties may, by notice for discovery served on any other of those parties, require the party served to make discovery of all documents which are or have been in that party's possession relating to any question raised by the pleadings’

Right to Inspection of Documents

As per Rule r 29.04 (a), a party can 

‘identify the documents which are or have been in the possession of the party making the affidavit’

A party is required to describe each document per r29.04 (b) such that each document 

‘shall describe each document or, in the case of a group of documents of the same nature, shall describe the group, sufficiently to enable the document or group to be identified’

As per r29.09 – a party whom lists all documents in accordance with r29.04 is entitled to inspect any document referred to which is in the possession of the party making the discovery and the party does not object to producing. 

Definition of Documents

[bookmark: 325-4190.2]The meaning of ‘documents’ has been interpreted by the Courts to include various means of recording information, including video and tape records per Grant v South Western and County Properties Ltd [1975] Ch 185. Additionally, in Victoria Interpretation of Legislation Act 1984 s38 – provides for the definition of documents which include the recording of information.

Relevance - Documents must relate to the matter in question 

Only documents which specifically relate to the matter in dispute are discoverable and this is outlined in r 29.02(1). This rule relates to any question which relates to the proceeding as stated in Scott v City of Castlemaine [1972] VR 570. 

Documents must be relevant to the cause of action and must relate entirely to the content within the proceeding. In Compagnie Financiere et Commerciale due Pacifque v Peruvian Guano Co (1882) 11 QBD 55, it was established that a broad application has been taken regarding documents that contain evidence relevant to a matter in dispute – and it can extend to evidence which may directly or indirectly advance the case of either party. 




Possession, Custody, Power and Control

Disclosure is required to be made of the existence of all documents which the party has in their custody, power or control as per Supreme Court Rules (Vic) 2005 r 29.01(2) and 29.02(1) per the definition of ‘possession’.

1. [bookmark: 325-4210.3]Possession - A party is considered to have ‘possession’ of documents if they have a right to the legal possession of the documents as per B v B [1978] Fam 181 – there is no need for ‘physical possession’ per see. Additionally, a party must discover all legal documents that they have in their possession in a proceeding.

a. [bookmark: 325-4210.6]Joint possession – Documents which are in a party possession jointly or as an agent for another are also considered to be discoverable Taylor v Rundell (1841) Cr & Ph 104.

2. Custody – A party is considered to have custody of a document if it has actual, physical and a corporeal holding of the document – regardless of the right to possession – per Commissioner of Taxation (Cth) v Australia and New Zealand Banking Group Ltd (1979) 143 CLR 499.

3. Power – To have power over a document means that you have an enforceable right to inspect or to obtain the possession or control of the document from the person who ordinarily has custody of it without the need for consent per B v B [1978] Fam 181.

Exempt Documents – Privilege and Credit

Certain documents can be expressly excluded from discovery. Documents which are filed or served, copies of documents which have not been altered or which have previously been discovered can all be exempt from discovery. These documents include:

1. Professional legal privilege - The right to inspect any document is subject to there being no valid claim of professional legal privilege in respect to the document. A challenge can be made to any of the documents listed such that a claim of professional legal privilege exists. This is per r 29.13 of the Supreme Court Rules (Vic) 2005.

2. [bookmark: 325-4200.6]Documents relating to credit – A document that merely goes to a parties credit is not discoverable and will be Kennedy v Dodson [1895] 1 Ch 334 and WA Pines Pty Ltd v Bannerman (1980) 30 ALR 559.












Inspection

Rule 29.09(2) of the Supreme Court Rules (Vic) 2005 provide how and where the inspection of documents can take place. A party can request for a time and place where inspection can occur and if this is deemed unreasonable, the Court can impose and nominate a more suitable place of inspection per Rule 29.11(d).

Typically, as in Costa Rica Republic v Erlanger (No 2) (1875) 44 LJ Ch 40 – the inspection is carried out by a party’s agent or solicitor. The Court can, in its absolute discretion, require that an approved agent carry out the inspection of document if the there is a conflict of interest or a risk of prejudice is apparent per Church of Scientology of California v Dept of Health and Social Security [1979] 3 All ER 97.

In most jurisdictions, the discovering party is entitled to take copies of any documents that they inspect per r 29.09(4) and 29.09(5). This right can be restricted if taking a copy of the document may potentially damage or destroy the original version of the document or is subject to a restriction imposed by either statute or some other order of the Court per Re Balaghat Gold Mining Co Ltd [1901] 2 KB 665.

Restrictions on Discovery

Evidently, the obligation of discovery requires that a party must identify all relevant documents in the party’s possession, custody or power. This also extends to documents in the possession or custody of agents – whether jointly or as a servant of – some person per the decision in Taylor v Rundell (1841) Cr & Ph 104. 

Only between Parties to the Proceeding

In Ammerlaan v Distillers Co (Bio-Chemicals) Ltd (1992) 58 SASR 164 – the Court stated that discovery can be restricted – such that it is restricted to one particular part of the case. Discovery, in accordance with Supreme Court Rules (Vic) 2005 r 29.02(1) – will only be permitted between parties to the proceedings with the matter arises from the proceedings. 

Implied Undertakings

In Magellan Petrolum Australia Ltd v Sagasco Amadeus Pty Ltd (1993) 25 IPR 455 – the Court stated that confidential documents could be provided to another party, to avoid one party not being able to provide instruction to their solicitors, if a written undertaking was established by those people reviewing the documents not to divulge the information or any part of it to any other person. 

This was consistent with the case of Esso Australia Resources Ltd v Plowman (1995) 183 CLR 10 – where documents produced by one party to another in the course of discovery had an implied undertaking not to use any of the documents any other purpose than those issues raised in the litigation.

If special circumstances are submitted to the Court, the Court discretion can release or modify the implied undertaking if the release of modification would not occasion injustice to the person giving discovery. This was the case in Springfield Nominees Pty Ltd v Bridgelands Securities Ltd (1991) ATPR 52 where the Court stated the important factors were
1. The nature of the document
2. The circumstances under which it came into existence
3. The attitude of the author of the document
4. The prejudice the author may sustain
5. Whether the document pre-existed litigation or was created for that purpose or was public in nature
6. The nature of the information in the document – (i.e. person or confidential information)
7. The circumstances in which it came into the applicants hands 
8. The likelihood of the information to contribute to the achievement of justice.

In Dart Industries v Bryar (1997) 38 IPR 389, the Court held that it would only relieve a party of an implied undertaking if the party could establish a special set of circumstances which would permit the Court to otherwise do so and cited Springfield Nominees Pty Ltd v Bridgelands Securities Ltd (1991) ATPR 52

In British American Tobacco v Coweel [2003] VSCA 43, the Court agreed that once documents were submitted into evidence they were in the public domain – but ruled that the implied undertaking still existed on the parties themselves. 

Joinder of a Party

A joinder of a party will be an abuse of process unless there is a substantive cause of action against the party joined – Nicholls v McLeay (1971) 1 SASR 442.

Solicitors Duties & Obligations

Solicitors must ensure that they investigate the situation for their clients and ensure as far as possible that a full and proper disclosure of all documents is made as per Myers v Elman [1940] AC 282.

This infers that a solicitor, in addition having an implied undertaking, cannot simply accept a list of document made adhoc from the client. A solicitor must take positive steps to ensure they meet the client needs and adequately investigate the case as best they can per Myers v Elman [1940] AC 282. This involves reviewing all documents disclosed by the client and ensure that documents are released which are relevant to the facts in dispute. 














Failure to allow discovery

A party who is under an order of the Court to allow for discovery to occur, and who subsequent refuses to allow the discovery can have various Court ordered restrictions placed on them as per r 29.11(a).  The Court can enforce discover and inspection and can use its power to require that the refusing party allow discovery at its discretion.

If the refusal of discovery is due to a insufficient or poorly formulated list or affividavit, then the Court can require that the discovery party prepare a more detailed list and submit this to the Court as per Freeman v Rabinov [1981] VR 539.

Some examples of defective lists and affidavits include:

1. Documents are claimed to be privileged but have not supporting grounds - Gardner v Irvin (1878) 4 Ex D 49
2. It does not properly list all the relevant documents that were in the possession of the party - Freeman v Rabinov [1981] VR 539
3. Insufficiency in the description of the documents - Hamilton v Nott (1873) LR 16 Eq 112































Non-Parties to Discovery

In Victoria, the Court has power under Supreme Court Rules (Vic) 2005 to order discovery per r 32.07 against a stranger to a proceeding. The Court, in its discretion, must be satisfied that the stranger is likely to have information relevant to the proceeding in their custody, possession or power and such information must relate to the matters in dispute. Discovery on a non-party is permissible through an order of the Court per r 32.07. In Richardson Pacific Ltd v Fielding (1990) 26 FCR 188, the Burchett J stated

‘provide a more practical and convenient means by which a party may obtain an opportunity to examine documents in advance of the hearing and with sufficient time to take such further steps as perusal of them may suggest’

Any application for discovery of a non-party must be made to the Court, and served personally on the person to whom the discovery is sought and on all other parties in the proceeding with relevant affidavits – per r 32.08(2) – which provides the application for the discovery. 

The application should describe the documents in respect of which the application is made and the facts upon which the application relies so as to show the relevance of the documents that the non-party is in custody, possession or power of as per 32.08(4).

The standard rules apply regarding discovery once an application for discovery of a non-party is approved by the Court. 

Opposing an application

A party in the proceeding can oppose the application as per Casley-Smith v District Council of Stirling (1989) 50 SASR 454 on any number of grounds. Typically, a party will oppose an application of discovery if the discovery would be prejudicial to the party and is clearly of no relevant to the matters in question. 

Costs

The Court can allow the applicant to the pay the respondents costs and expenses regarding any order of discovery by the Court per r 32.11(2). 














Interrogatories

Interrogatories are a series of questions which one party requires another party in the proceedings to answer – typically on oath. The questions are typically design to obtain admission which will assist the proving of the case and will seek to damage one parties reputation. The method is a discovery of facts which allows the parties to determine important information prior to the trial per r 30.01 of the Supreme Court Rules (Vic) 2005.

They assist the narrowing of the issues in dispute and ensure that interrogating party is ‘put on trial’ before the commencement of the trial. Typically, interrogatories includes 

1. Obtaining admission from the other party - Lloyd v David Syme & Co Ltd (1985) 3 NSWLR 728
2. Ascertaining the strength of the arguments in the other parties pleadings - Attorney-General v Gaskill (1882) 20 Ch D 519
3. Impeaching the opponents case - Lever Bros v Associated Newspapers [1907] 2 KB 626

Typically, interrogatories are allowed in civil proceedings as provided by the Court as per Order 30 of the Rules. They have also been used in 

1. Insurance proceedings - Hawkins v Carr (1865) LR 1 QB 89
2. Wrongful dismissal proceedings - Saunders v Jones (1877) 7 Ch D 435

Scope

Interrogatories must relate to a question between the parties in the proceeding as per Buxton & Lysaught Pty Ltd v Buxton [1977] NSWLR 285. They are not permitted to be directed for the purposes of obtaining the names of witness unless the witnesses are material facts, and nor can the interrogating party request evidence which relates to interrogation which the other party is calling.

Additionally, they cannot go to the credit of the party or question any matter which is not set out in the pleadings. They are not suitable in all cases and the Court typically does not regard interrogatories as standard practice as stated per Ryan v Federal Capital Press of Australia Pty Ltd (1990) 101 FLR 396. 

In Aspar Autobarn Co-op Society v Dovala Pty Ltd (1987) 16 FCR 284, the Court noted that the costly and time consuming manner that is required in preparing any interrogatories and securing answers is often not the best use of legal resources.










Relevance

[bookmark: 325-5760.3]Interrogatories must be relevant to the fact in issues or any matters which are raised by the pleadings as per r 30.02(2) and 30.07(1)(a). The test for relevance in regards to interrogatories is found in Kennedy v Dodson [1895] 1 Ch 334 where the Court required that the questions must be confined narrowly to the facts necessary for the party to establish and prove their case.

The Court will look to the issues in the pleadings and the particulars of specific material deemed relevant by the Court, and it can do this at any particular stage of the proceeding as stated in Ring-Grip (A’asia) Pty Ltd v HPM Industries Pty Ltd [1971] 1 NSWLR 798.

Purpose

If interrogatories are used, they are proof facts at trial and reduce overall trial time. However, the obtainment of such interrogatories can often be costly and offset any associated future reduction. 

[bookmark: 325-5785.9]Any admissions contained within an interrogatory is simply an admission of fact and is subject to all relevant evidence procedures that would otherwise be led by the Court as per Gannon v Gannon (1971) 125 CLR 629.





























29.01. Application and definition

(1) Except where the Rules of this Order otherwise provide, the Order applies only-
   (a)  to a proceeding commenced by writ; and
   (b)  to a proceeding in respect of which an order has been made under Rul  4.07(1).

(2) In this Order possession means possession, custody or power.

29.02. Notice for discovery

 (1) Where the pleadings between any parties are closed, any of those parties may, by notice for discovery served on any other of those parties, require the party served to make discovery of all documents which are or have been in that party's possession relating to any question raised by the pleadings.

(2) A notice for discovery shall be in Form 29A.

(3) A notice for discovery served before the pleadings are closed shall be taken to have been served on the day after the pleadings close.

29.03. - Discovery after notice

A party upon whom a notice for discovery is served shall make discovery of documents within 42 days after-
   (a)  service of the notice; or
   (b)  the day upon which the notice is taken by virtue of Rule 29.02(3) to have been served-whichever is the later.

29.04. Affidavit of documents

An affidavit of documents for the purpose of making discovery of documents shall be in Form 29B and shall-

   (a)  identify the documents which are or have been in the possession of the party making the affidavit;

   (b)  enumerate the documents in convenient order and shall describe each document or, in the case of a group of documents of the same nature, shall describe the group, sufficiently to enable the document or group to be identified;

   (c)  distinguish those documents which are in the possession of the party making the affidavit from those that have been but are no longer in that party's possession, and shall as to any document which has been but is no longer in the possession of the party-

   (i)  state when the party parted with the document; and
   (ii) the party's belief as to what has become of it;

   (d)  where the party making the affidavit claims that any document in that
        party's possession is privileged from production, state sufficiently
        the grounds of the privilege.
Topic 12 – Interlocutory Procedures

[bookmark: 325-2700.1]Interlocutory applications are orders which occur within the proceedings for the purpose of dealing with formalities relating to the trial such as discovery and interrogating per Gilbert v Endean (1878) 9 Ch D 259 but are not final orders relating to the case. 

An interlocutory application is typically an application or order which doesn’t seek final judgement but rather seeks a decision during trial regarding particular trial matters. The application can be made ex parte – for only one of the parties – and are often made urgently in cases involving Anton Piller injunctions. Most other cases will be inter partes, and in accordance with the Supreme Court Rules (Vic) 2005 O 37.

Victoria

The Supreme Court Rules (Vic) 2005 provide that an interlocutory order made during a proceeding must be by summons unless the Court otherwise directs as per r 46.02. 

Injunctions

To obtain an injunction, a plaintiff must establish two things

1. That there is a serious question to be tried; and
2. That the balance of convenience favours the granting of an interlocutory injunction.

The purpose of an interlocutory injunction is to ensure that the purpose of the action is not frustrated through the dissipation of property relevant to the matters in dispute which would ultimately adversely affect the other parties claim.

Serious Question to be Tried

In Beecham Group Ltd v Bristol Laboratories Pty Ltd (1968) 118 CLR 618, stated that the plaintiff must be able to establish a prima facie case such that the plaintiff must establish that if the evidence before the Court on the hearing of the application for an interlocutory injunction as it is at trial, there is a probability that the plaintiff would be entitled to relief.

The Court will consider whether

1. The plaintiff will suffer irreparable injury unless an injunction is granted; and
2. The balance of convenience favours granting an injunction

And also consider the balance between the damage that the plaintiff is likely to suffer against the damage the defendant may suffer is the injunction is granted. 








Balance of convenience favours the granting

The Court must be satisfied to a high degree of assurance that the granting of an injunction is appropriate as per Queensland v Australian Telecommunications Commission (1985) 59 ALJR 562 and that the balance of convenience between the parties favours the making of the order per Australian Coarse Grain Pool Pty Ltd v Barley Marketing Board of Queensland (1982) 46 ALR 398.

Jurisdiction

The Court must have jurisdiction to grant an interlocutory injunction in relation to a dispute over which it has jurisdiction. The Court cannot make an order of an interlocutory nature in respect to a cause of action which is not within the jurisdiction of the Court as per The Siskina [1979] AC 210.

Undertaking to Damages –*** IMPORTANT***

The Court requires that any application for interlocutory injunction also have a ‘usual undertaking as to damages’. The undertaking can be provided by the plaintiff or by the council appearing for the plaintiff. 

In National Australia Bank Ltd v Bond Brewing Holdings Ltd [1991] 1 VR 386, the Court stated usual undertakings as to damages were not given and stated that disapproving that the undertaking had not been offered to the Court.

Injunction against the world

In Maritime Union of Australia v Patrick Stevedore Operations Pty Ltd [1998] 4 VR 143 – the Court of Appeal stated that an injunction cannot be granted against any person who is not a party to the proceeding.  An injunction cannot be directed against the world at large but should be directed to an identified person or persons

If an injunction is sought to be obtained against a large group of people, then a representative order should be obtained for the entire group. 

Service of the injunction

An injunction must give the defendant notice that an interlocutory injunction has been granted and this must be served upon the defendant as per Supreme Court Rules (Vic) 2005.
In Maritime Union of Australia v Patrick Stevedore Operations Pty Ltd [1998] 4 VR 143 – the Court stated that the enforcement of an injunction and the need for a person to be adequately served is critically important.

The Court must be satisfied that the defendant was aware of the service and the consequences of failing to comply with the order per Miller v Eurovox Pty Ltd [2004] VSCA 211.





Mandatory Injunctions

Mandatory injunctions require a party to perform certain acts and this act must be a positive act rather than forcing a party ‘not to do something’ as per Redland Bricks Ltd v Morris [1970] AC 652. They are typically classified in two ways

1. Restorative in Nature – this type of mandatory injunction attempts to require a defendant to undo a wrongful act which they earlier committed.
2. Compelling in Nature – this type of mandatory injunction compels the defendant to carry out a positive obligation.

Such injunctions are always at the discretion of the Court – as emphasised heavily in Redland Bricks Ltd v Morris [1970] AC 652. The plaintiff is required to demonstrate that they will suffer ‘grave’ damage if an injunction is not granted, and the Court must be satisfied that the injunction will ‘substantially lower the risk’ of the defendant performing the act which would damage the plaintiffs interests as per Redland Bricks Ltd v Morris [1970] AC 652.


































Anton-Piller Orders

Anton piller orders are orders which are ex parte and which authorise the seizure of documents and other evidence if there is strong grounds for the Court to think that they will otherwise destroy or remove such evidence. They originated from the UK case of Anton Piller KG v Manufacturing Process Ltd [1976] Ch 55 which first provided the authority to use them.

The Court has jurisdiction to allow a plaintiff, or an impartial third party on behalf of the plaintiff, to enter a defendants premises to inspect, remove or make copies of the documents and to force disclosure of the persons with whom the defendant has had dealings. Courts will only allow documents obtained in the execution of an Anton Piller order to be used relevant to the statement of claims and for the purposes of which the interlocutory order was originally claimed. If an Anton Piller order is not complied with, the defendant can be held guilt of contempt of Court per Hallmark Cards Inc v Image Arts Ltd [1977] FSR 150.

Supreme Court Rules

S37B provides for the rules regarding Anton Piller – or search orders – and they expressly stated the requirements in relation to application and carrying out of such orders. 

Ex parte

The orders are made ex parte, per Gianitsios v Karagiannis (1986) 7 IPR 36, so as to ensure that the plaintiff is able to preserve the element of surprise and to stop the defendant from removing or concealing documents with whom the defendant has had prior dealings. 

The plaintiff is under the obligation to ensure that all relevant evidence, whether assisting or detrimental to their case, is placed before the Court so it can make a full and proper determination in respect of the order.

Jurisdiction

The court must have jurisdiction over the defendant as stated in Altertext Inc v Advanced Data Communications Ltd [1985] 1 All ER 395. The jurisdiction extends to premises situated overseas however the operation can be suspended if the foreign defendant needs time to set aside any relevant originating process.













Requirements  (refer to injunctions above)

For an Anton Piller order to be issued, the following must be satisfied in accordance with r 37B.03 of the Supreme Court Rules 2005 (Vic)

1. Strong prima facie case
2. The damage suffered, or potentially suffered, will be serious
3. There is evidence of incriminating documents held by the defendant
4. There is a real possibility that the defendant may destroy the material
5. Balance of convenience favours the granting

1. Serious Question to be Tried 

In Beecham Group Ltd v Bristol Laboratories Pty Ltd (1968) 118 CLR 618, stated that the plaintiff must be able to establish a prima facie case such that the plaintiff must establish that if the evidence before the Court on the hearing of the application for an interlocutory injunction as it is at trial, there is a probability that the plaintiff would be entitled to relief.

The Court will consider whether

1. The plaintiff will suffer irreparable injury unless an injunction is granted; and
2. The balance of convenience favours granting an injunction

And also consider the balance between the damage that the plaintiff is likely to suffer against the damage the defendant may suffer is the injunction is granted. 

Ex parte

The orders are made ex parte, per Gianitsios v Karagiannis (1986) 7 IPR 36, so as to ensure that the plaintiff is able to preserve the element of surprise and to stop the defendant from removing or concealing documents with whom the defendant has had prior dealings. 

The plaintiff is under the obligation to ensure that all relevant evidence, whether assisting or detrimental to their case, is placed before the Court so it can make a full and proper determination in respect of the order.

2. Real Risk 

That the refusal of the order would give rise to a real risk that the defendants would attempt to remove evidence from a jurisdiction or worse, destroy evidence that is potentially incriminating on their behalf. 

The affidavit which is lodged with the Court must make a full disclosure of all matters relevant to the hearing and justify why such an order should be issued. In Anton Piller KG v Manufacturing Processes Ltd, the Court commented that it is critical that the plaintiff detail all evidence in support of the application which tends to prove that in the absence of the order, the incriminating material would be suppressed or destroyed.

The Court can reject any order if a statement of claim is not filed within the time allowed per Hytrac Conveyors Ltd v Conveyors Int’l Ltd [1982] 3 All ER 415.
3. Balance of convenience favours the granting

The Court must be satisfied to a high degree of assurance that the granting of an injunction is appropriate as per Queensland v Australian Telecommunications Commission (1985) 59 ALJR 562 and that the balance of convenience between the parties favours the making of the order per Australian Coarse Grain Pool Pty Ltd v Barley Marketing Board of Queensland (1982) 46 ALR 398.

Jurisdiction

The Court must have jurisdiction to grant an interlocutory injunction in relation to a dispute over which it has jurisdiction. The Court cannot make an order of an interlocutory nature in respect to a cause of action which is not within the jurisdiction of the Court as per The Siskina [1979] AC 210.

4. Undertaking to Damages –*** IMPORTANT***

The Court requires that any application for interlocutory injunction also have a ‘usual undertaking as to damages’. The undertaking can be provided by the plaintiff or by the council appearing for the plaintiff. 

In National Australia Bank Ltd v Bond Brewing Holdings Ltd [1991] 1 VR 386, the Court stated usual undertakings as to damages were not given and stated that disapproving that the undertaking had not been offered to the Court.


























Execution

In Universal Thermosensors Ltd v Hibben [1992] 1 WLR 840 – approved in Long v Specified Publications Pty Ltd (1998) 44 NSWLR 545 - Nicholls VC set out the guidelines for the execution of an Anton Piller order. These are now codified into the Supreme Court Rules 2005 (Vic) per O 37B. 

1. Defendant Legal Advice - The form of the order must state that before complying with the order the defendant can obtain legal advice to ensure that the order is effective. The defendant must be allowed the opportunity to consider and take legal advice in respect of it being obliged to comply and there should be reserved for the defendant to oppose and discharge the order.

2. Implied Undertakings – As stated in Discovery, implied undertakings can be given to ensure that the other party does not use the documents for any other purpose than that listed. 

3. Woman Present - If the order is to be executed at a private house, and it is likely that a woman may be in the house alone, the serving order must be accompanied by a woman.

4. Detailed Item List – A detailed list of the items specified should be prepared at the premises before they are removed, and the defendant should be given an opportunity to check the list before complying. The order should list

a. The particular persons or persons permitted to enter
b. The premises to which entry is permitted
c. The times between which entry is permitted
d.  The particular purpose for which entry is permitted
e. The relevant search, inspection and a list of the alleged copyright infringing material that is being alleged and the relevant restrictions
f. The restrictions regarding the copying of identifiable material and the relevant documents of the subject once copies have been made.

5. Restraining information – Generally, Anton Piller orders will restrain the respondent from information others of the existence of the order for a limited period – one week is considered too long.

6. Responsible officer or representative – An Anton Piller order should not be executed at a business premises unless there is the presence of a responsible officer or representative of the company or trader in question. The order must also be executed during business hours only.

7. Competitor Restrictions – If the Anton Piller order is taken out against a party who is a competitor, then there must be a means of preventing the application executing the order themselves such that they could search the competitors business – and must be carried out by an impartial third party.


8. Interrogatories & Questions to Defendants - Anton Piller orders can require the defendant and those officers of the defendant to answer questions on oath in relation to matters if they are in breach of the plaintiff’s intellectual property rights per Tell v Telly. Such questions must be balanced with the principles of self-incrimination and the protection offered in this regard as per Rank Film Distributors Ltd v Video Information Centre [1982] AC 380 a












































Mareva ‘Freezing’ Orders

A Maerva, or freezing order is an order which is designed to prevent a defendant or respondent (counterclaim) from disposing of assets or removing them from the jurisdiction in order to make the plaintiffs action economically useless. The order originated in Nippon Yusen Kaisha v Karageorgis [1975] 2 Llyoyds Rep 137 and was confirmed in the UK in Mareva Compania Naviera SA v International Bulkcarries SA [1975] 2 Lloyds Rep 509.

It can be granted at any stage of the proceedings – as stated in Orwell Steel (Erection and Fabrication) Ltd v Asphalt and Tarmac (UK) Ltd [1985] 3 All ER 747- and the assets can include all forms of real and personal property and is a power of the inherent jurisdiction of the Supreme Court.

Jurisdiction

The jurisdiction of a Mavera order arises from a plaintiffs claim for the injunction and it cannot be exercised unless the plaintiff has submitted a cause of action against the defendant and convinces the Court that the defendant(s) may be at risk of moving or disposing of assets as stated in Cardile v LED Builders Pty Ltd (1999) 198 CLR 380.

It can be refused if it is going to infringe on the rights of a innocent third party as seen in Galaxia Maritime SA v Mineralimportexport (The Eleftherios) [1982] 1 All ER 796.

The order can be served on any person who is located outside the jurisdiction if any of those assets to which the order relates are located within the jurisdiction as per r 37A.07.

Rules of Court

In Victoria, the Supreme Court Rules 2005 (Vic) provide under O 37A – the statutory guidelines for Mareva or Freezing Orders. A Court can order a freezing order for the purpose of reviewing the potential risk that its judgment might be unsatisfied or would be sufficiently diminished in value so as to make it worthless as per r 37A.02(1).  

The freezing order can be an order restraining the defendant from removing assets from inside or outside Australia or from disposing of or diminishing the value of those assets per r 37A.02(2). A freezing order or any ancillary order may be served on a person who is located outside the jurisdiction if any of the assets to which the order relates are located within the jurisdiction per 37A.02(3)

Undertaking as to Damages

The usual undertaking as to damages should be provided, including an undertaking as to damages or costs suffered by any associate third parties which would be affected by the order as per Cardile v LED Builders Pty Ltd (1999) 198 CLR 380.

The order is usually framed so as to allow the defendant to go on meeting his or her outstanding living expenses, any other legitimate debts, including legal expenses incurred in defending the action, and generally to deal with his or her assets in the ordinary course of business per Prince Abdul Rahman Bin Turki Al Sudairy v Abu-Taha.

Requirements

Applications for Mareva – or freezing orders should, in the High Court’s opinion, not be granted lightly as stated in Cardile v LED Builders Pty Ltd (1999) 198 CLR 380.  The order should be expressed no wider than absolutely necessary and should specify the assets to which it applies as per Glenwood Management Group Pty Ltd v Mayo. 

1. Arguable Case - The applicant must demonstrate that they have a very arguable case and that the granting of a Mareva injunction would assist the satisfaction of the final judgement per Derby & Co Ltd v Weldon (No 1) [1990] Ch 48. They must also have an establish cause of action and the granting of a mareva injunction would assist the judgment on that cause of action. As explained in Eljay Pty Ltd v Hodby, the Court will accept that the likely effect of the defendants conduct will prejudice the decision and this is enough to satisfy the burden.

2. Assets within the Jurisdiction – The plaintiff must satisfy to the Court that the assets are within the jurisdiction as stated in Derby & Co Ltd v Weldon (No 1) [1990] Ch 48

3. Real Risk - That the refusal of the order would give rise to a real risk that any judgment pronounced in the action could potentially remain unsatisfied due to the defendants (or respondents in a counterclaim) as per Cardile v LED Builders Pty Ltd (1999) 198 CLR 380.

4. [bookmark: 325-2800.3]Balance of Convenience - The Court must be satisfied to a high degree of assurance that the granting of an injunction is appropriate as per Queensland v Australian Telecommunications Commission (1985) 59 ALJR 562 and that the balance of convenience between the parties favours the making of the order per Australian Coarse Grain Pool Pty Ltd v Barley Marketing Board of Queensland (1982) 46 ALR 398.

The defendants actual intention is immaterial – as stated in Glenwood Management Group Pty Ltd v Mayo [1991] 2 VR 49 – it is the risk to the Court that the judgement being passed down will not be able to fulfilled if the Court rules in favour of a plaintiff.

The Court will take into account factors such as 

1. The possible prejudice to the defendants business; and

2. [bookmark: 325-2885.9]The strength of the plaintiffs case in proving that the defendant is a real risk per Polly Peck International plc v Nadir (No 2) [1992] 4 All ER 769.

3. Defendant leaving the Jurisdiction – If there is a risk that a defendant will attempt to leave the jurisdiction, the Court can order a writ ne exeat regno (let him not go out of the kingdom) to prevent the defendant leaving the jurisdiction with assets in order to frustrate the plaintiffs claim.





Execution

Once a Mareva Order has been issued, the plaintiff must serve the injunction promptly onto the defendant otherwise the order can be discharged as per Lloyds Bowmaker Ltd v Britannia Arrow Holdings plc [1988] 3 All ER 178.

The applicant of the Mareva Order must

1. Inform, to the defendant, the fullest disclosure of all material facts - including any defences they may believe could potentially be claimed by the defendant in regards to why the defendant will not be able to satisfy the judgement per Gemstone Corp of Australia Ltd v Grasso (1993) 12 ACSR 47

2. The court can order that the defendants give discovery of its assets in aid of the injunction – per Hospital Products Ltd v Ballabill Holdings Pty Ptd.

3. The order will be as limited as possible to allow the defendant to meet the relevant money costs of running its business and daily living – per PCW Ltd v Dixon

4. Execute the Order Quickly – The plaintiff must execute the order promptly with the action otherwise they can risk the order being discharged for lack of promptness per Lloyds Bowmaker Ltd v Britannia Arrow Holdings

Variation of the Order & Defence

[bookmark: 325-2895.1]A defendant is able to apply to the Court to have a Mareva order discharged on the grounds of hardship or oppressive enforcement as stated in Brereton v Milstein [1988] VR 508. 

A defendant can also apply for specific assets to be released as long as it can satisfy to the Court at the time of judgment that the any final judgment can be satisfied per Oceanica Castelana Armadora SA v Mineralimportexport (The Theotokos) [1983] 2 All ER 65

Successfully Defended – 

Success by the defendant at the trial should ordinarily lead to the dissolution of a Mareva order granted before trial, even though an appeal is brought per Gemstone Corp of Australia Ltd v Grasso.

Third Parties

[bookmark: 325-2880.10]A third party may be made the subject of a Mareva order in circumstances in which – per Cardile v LED Builders Pty Ltd - 

1.  the third party holds, is using or has exercised or is exercising a power of disposition over, or is otherwise in possession of assets including claims and expectancies of the judgment debtor or potential judgment debtor; or

2.  some process ultimately enforceable by the Courts, is or may be available to the judgment creditor as a consequence of a judgment against that actual or potential judgment debtor, pursuant to which, whether by the appointment of a liquidator, trustee in bankruptcy the receiver or otherwise, the third party may be obliged to disgorge property or otherwise contribute to the funds or property of the judgment debtor to help satisfy the judgment against the judgment debtor.
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