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Collusion – REFER TO EXCLUSIVE/COMPETITIVE

Step 1 – When does collusion occur?

When does collusion occur?
There are three types of collusion under s 45:
1. Agreements between competitors that contain an exclusionary provision (i.e. a primary boycott) – eg market sharing
2. Agreements that substantially lessen competition because they are price fixing agreements between competitors.
3. Any other agreement that substantially lessens competition - e.g. codes of conduct / standard form contracts /asset & information sharing

Exclusionary provision s4D
1. There must be Contract, arrangement or understanding (CAU) between at least two (2) competitors,
 and  
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[bookmark: _GoBack]Step 2 – Is there a contract or agreement or understanding?

s45 prohibits primary boycotts irrespective of the competitive effect. 

Steps needed to be proved:
1. Is there a contract, arrangement, understanding?
2. Is this between competitors? i.e. Evidence of Collusion?
3. Does the contract have a boycott purpose?

3 Steps:
Is there a contract or agreement or understanding?
Contract
Contract, includes its  legal meaning 

Case: Clarke v Dunraven
Outline
1. Yachts ran into each other 
2. Parties had contract with Regatta
3. But one party said no contract with each other therefore no payment
Decision:
1. Court said “yes” there is a binding contract
2. Both parties aware of it via the ‘Terms and Conditions’ when entering regatta
3. Court Ruled there was a contract AND legal understanding.

Arrangement
1. Arrangement or understanding  includes where it is not legally enforceable such as a discussion over drinks. 
2. Re British Basic Slag

Understanding
1. Understanding  need to show ‘a meeting of minds’ that parties have communicated to each other and intentionally aroused an expectation in the mind of others which means they assume an obligation to act in a particular manner. 
a. Mere expectation not enough ACCC v CC(NSW)


What Evidence is needed?
1. Direct evidence does not always exist therefore courts have to a look at circumstantial evidence-  TPC v Nicholas Enterprises; TPC v Email Ltd.

2. Look at issues  such as uniformity; how long uniformity continues; what is time lag between changes; can the conduct be explained by independent business justifications. ACCC v Mobil Oil Aust Ltd.








Step 3 - Is this between competitors?
1. Cooperation caught here is where two or more competitors - doesn’t mean all have to be competitors. 
a. Microsoft & apple case

2. Boycott purpose occurs by preventing restricting or limiting:
a. supply of goods or services or unless particular circumstances exist or agreed to; 
b. or similarly the acquisition of G&S has limitations applied to it.

3. Purpose is substantial purpose. s4F

Examples:
1. Market sharing arrangements; Rowan v Carlton & United Breweries (this case would be a boycott under TPA today but wasn’t in 1967)

Industry associations rules 
2. News Ltd v ARL agreement with each club in the ARL agreed to be loyal and not join the Super league rival competition.
· Agreement held in breach of s45 but on the advertising and tv rights not as wider market.
































Step 4 – Is there Price Fixing/Anti-Competitive?
Fixing price – by formulae or otherwise includes setting discounts allowances rebates or credits 
1. TPC V Nicolas Enterprises 
2. ACCC v Alice trucks.

IS THERE SUBSTANTIAL LESSENING OF COMPETITION
· Competition must be fair
· If UNFAIR then 
· Misuse of market power AND/OR
· Exclusive dealing AND/OR
· Collusion 

REFER STEP 3 EXCLUSIVE DEALING NOTES
REFER STEP 4 COMPETITION NOTES

Are parties Price Fixing?
45(2) - Firm is not permitted to be a party to a contract, arrangement, understanding that has purpose or effect of substantially lessening competition

S 45A    
If: 
1. contract, arrangement, understanding is between at least 2 competitors, and contract, arrangement, understanding has the purpose or effect of:
i.  fixing,
ii.  maintaining, or
iii.  controlling
iv. the price, rebate, discount, allowance etc of a  good or service
2. Then substantially lessening competition is deemed to occur (no need to do substantially lessening competition test)

Joint venture price fixing
45A(2)  - Joint venture price fixing
Joint venturers are entitled to fix the prices of the  goods or services they have jointly produced provided the price fixing does not lead to substantially lessen competition

Collective buying groups 
45A(4)  - Collective buying groups 
Collective buying group (e.g retail grocers/ pharmacists) is permitted to agree on: 
·    price of purchase of goods collectively bought, and
·    price that goods collectively bought are advertised for sale
· PROVIDED the collective price fixing does not lead to substantially lessening competition

Anti competitive agreements
S45(3)- 
Very wide catches both vertical and horizontal conduct;

Two elements; 
1. is there an agreement etc; 
2. is the purpose or effect to substantially lessen competition; this includes preventing or hindering competition s4G.

Case: News ltd v ARL- issue of entertainment market

Step 5 – Any Defences

S45- s50 agreements that substantially lessen competition may be authorized by submission to the TPC for approval under s 88 (1) to (9).
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