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WTO/GATT

Does the proposal BREACH GATT obligations?

Art 1(1) – Most-Favoured-Nation Treatment (Discuss)
“….any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties…” 

Like product is defined as:

1. Identical Products

2. Products which are “closely related” OR sold by same agency

Australian Subsidy on Ammonium Sulphate 
Outline
1. Chile argued that removal of wartime subsidies from sodium nitrate fertilizer constituted a failure by Australian Government under GATT
2. This measure nullified or impaired the tariff concession granted by Australia to Chilie
3. During WWII, Australia had provided subsidies for purchase of both sodium & ammonium nitrate
4. Removing sodium and not ammonium nitrate caused an impairment 
Decision
1. The two types of fertilizer are closely related 
2. Both had been subsidized and distributed through same agency and sold at same price
3. Neither had been subsidized before the war. 
4. War-time system had been introduced on both fertilizer at the same time
5. Australia must consider means to remove any competitive inequality between sodium nitrate and ammonium nitrate for use as fertilizers as a result of removing subsidies on sodium nitrate.

3. DOES NOT include Method of Production 
(REFER TUNA DOLPHIN BELOW -(Decision Point 2)

4. “Like” product can sometimes be IRRELEVANT 
(European Meats Products below – Decision Point 1)










Is there any Preferred National Treatment?

Art III (1) sets out principle –
 “The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production”. 

Purpose of Art III (1)
1. Members are to accord to imported products treatment that is no less favorable than that accorded to like products produced domestically.
2. This prevents discrimination between imported products and that domestic product
3. Fills gap from Art I which would not promote free trade because a general prohibition on imports would not discriminate between nations but would leave domestic market open to domestic producers.

Art III(2)
Prohibits taxes or internal charges applied to imports, in excess to the kind applied directly or indirectly applied to like domestic products

Thailand – Restrictions on Importation of Cigarettes and Internal Taxes on Cigarettes
Outline
1. Thailand prohibited the importation of cigarettes and other tobacco preparations, but authorized sale of domestic cigarettes
2. United State complained import restrictions were inconsistent with GATT under XI(1) and XX(b)
3. Thailand also made all cigarettes subject to numerous taxes which were inconsistent with GATT Art III (2)
4. Thailand claimed import restrictions were justified under Art XX and Art XI
Decision
1. Import restrictions were unjustified under Art XI(1) or XI(2)(c)
2. Import restrictions were “not necessary under Art XX (b)”
3. Internal taxes WERE CONSISTENT with Art III (2) and therefore in BREACH OF IT

Note:
Art III(3) - Exception of taxes if there was a prior restrictions which dated before 10 Apr 1947








Art III(4) - Tuna Dolphin & European Meat Products BELOW
Products of a contracting party shall be accorded treatment which is NO LESS FAVOURABLE than that accorded to LIKE PRODUCTS of national original in respect of ALL laws. 

Is the country imposing the legislation domestic industry INCREASED because of restrictions – REFER DECISION 5 & 6 in TUNA DOLPHIN CASE


































Are any RESTRICTIONS on product JUSTIFIED?

Art XI(1) – Prohibition on Quantitative Restrictions
“No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party”

Purpose of Art XI(1)
1. Provides some exceptions to Art I and Art III
2. Art XI(2) allows use of: 
a) Export prohibitions or restrictions to prevent or relieve shortages in foodstuffs
b) Important and export prohibition for the classification, grading or marketing of commodities
c) Important restrictions on agricultural or fisheries products in any form which either 
i. Restrict the quantities of the LIKE DOMESTIC PRODUCT to be marketed
ii. Remove temporary surplus of the domestic product
iii. Restrict the quantities permitted to be produced – the production of which is directly dependant on the imported commodity if domestic production is negligible

Exports
Canada – Measures Affecting Exports of Unprocessed Herring and Salmon
Outline
1. Canada maintained regulations prohibiting the exportation or sale for export of certain unprocessed herring and salmon
2. US complained that there measures with INCONSISTENT with ART XI
3. Canada argued that these export restrictions were part of a system of fishery resource management aimed at preserving fish stocks under Art XX(g)
Decision
1. Panel found that these measured were in BREACH OF ART XI(1)
2. Were not justified by ART XI(2)(b) 
3. Nor by XX(g)

Imports
Thailand – Restrictions on Importation of Cigarettes and Internal Taxes on Cigarettes
Outline
1. Thailand prohibited the importation of cigarettes and other tobacco preparations, but authorized sale of domestic cigarettes
2. United State complained import restrictions were inconsistent with GATT under XI(1) and XX(b)
3. Thailand also made all cigarettes subject to numerous taxes which were inconsistent with GATT Art III (2)
4. Thailand claimed import restrictions were justified under Art XX and Art XI

Decision
1. Import restrictions were unjustified under Art XI(1) or XI(2)(c)
2. Import restrictions were “not necessary under Art XX (b)”
3. Internal taxes WERE CONSISTENT with Art III (2) and therefore in BREACH OF IT




































Are there any conflicting SUBSIDIES?

Art XVI(1) – No subsidies obligation
If a party grants or maintains a subsidy including income or price support which operates to:
· Increase exports in any form or
· To reduce imports of any product into its country 

It shall notify the CONTRACTING PARTIES…
· If interests of another party are “prejudiced” the party granting the subsidy shall be asked to “discuss” with the other party the possibility of limiting the subsidy

Art XVI(3) – Same share of World Export Trade
Avoid the use of subsidies on the export of primary products. If such a subsidy is applied, it will not be applied in a manner which results in that contracting party have more than an equitable share of the world export trade in that product.

Purpose of Art XVI(1)
1. To ensure that it is more difficult for other countries to give subsidies to closer Contracting States thereby giving Most Favored National Treatment
2. This part of the GATT is soft law as there are no key obligations
3. It shows that GATT is a weak treaty as it DOES NOT SPECIFICALLY prohibit trade
4. When Contracting parties signed they did not have to remove subsidies/tariffs already in place. This has made it extremely difficult for countries to infiltrate large markets particularly in the lucrative Agricultural sector.

French Assistance to Exports of Wheat and Wheat Flour
Outline
1) Subsidy granted by the French government on exports of wheat and flour inconsistent with Art XVI(3)
2) French exports displaced Australian trade on these products in other markets and Australia is impaired under GATT
Decision
1. French exports of wheat and flour began to rise in 1956 to levels that substantially exceeded any levels since 1934.
2. French exporters were quoting prices for wheat substantially lower than those quoted by other exporters 
3. This meant that French exporters had gain a larger share of the world export trade in wheat
4. Panel concluded that this was unacceptable under GATT Art XVI(3)

European Communities – Refunds on Exports of Sugar
Outline
1. Refunds on exports of sugar applied by European Communities (EC) were inconsistent with EC obligations under Art XVI(3)
2. Notification of EC had been received by these communities under Art XVII(1)
3. EC argued that only a violation if Art XVI(3) if increased world share.
Decision
1. EC share of world trade in sugar had increased since 1978.
2. Panel was unable to determine whether the increased share had result in Europeans having “a more than equitable share of world export trade” in sugar.
3. Decided that EC must limit their sugar production because of Art XVI(3)




































Are there any EXCEPTIONS THAT APPLY? (DEFENCE)

TO INVOKE ART XX must show either:
a) All alternatives have been exhausted including negotiations with other states which might be adversely affect and not be prescribing laws with extra-jurisdiction affect
b) That the measure was primarily aimed AT conversation of the “exhaustible natural resource”
c) It had to be demonstrated that the measure did not contravene the “chapeau” of Art XX by being arbitrary or unjustifiable discrimination or a disguised restriction upon international trade 
d) Environmental trade measure is only justified under Art XX if it is compatible with the maintenance of the WTO’s trading system.
a. Gasoline, Meats Products, Australian Salmon, Shrimp Turtle cases

Art XX – General Exceptions
Exceptions apply to the following situations (provided measures are not applied in a way which would constitute
· “a means of arbitrary or unjustifiable discrimination between countries”, or 
· “a disguised restriction on international trade”

a) Necessary to protect public morals 
b) Necessary to protect human, animal or plant life or health 
c) Relating to imports/exports of gold or silver 
d) Necessary to secure compliance with customs, monopolies, and I.P. law, 
e) Relating to the products of prison labour 
f) Protection of national treasures (artistic, historic or archaeological value)
g) Conservation of exhaustible natural resources 
h) under any intergovernmental commodity agreement 
i) Restrictions on exports as part of a governmental stabilization plan for domestic industry

Purpose of Art XX
1. If taken to their ultimate conclusions, the effect of the previously mentioned GATT Articles could cause an unfettered plundering of natural resources being but one possibility.
2. Exceptions allow countries to protect their own interests, domestic producers etc.

Cases 
Tuna Dolphin – GATT PANEL DECISION
Outline
1. USA introduced a law which reduced the incidental taking of dolphins in the fishing of tuna.
2. Created an effective ban imposed upon the importation of Mexican Yellowfin Tuna under the Marine Mammal Protection Act (MMPA)
3. MMPA only allowed licensing of domestic fisherman who used certain fishing techniques to reduce the incidental taking of dolphins. 
4. Handed down to foreign countries who had to prove that their own fishing regimes were not in excess of 1.25 times the USA average.
5. Failure to do so would result in a ban on the importation of such fish.
6. Mexico argued violation of Art XI as a quantitative restriction 
7. US argued within Art III(4) “like treatment” as it owns fisherman had to apply & Art XX (b) & (g)
Decision
1. Panel decided to reject the US’s argument was the adoption of 
“product /production” distinction. (METHOD OF PRODUCTION)

2. Method of production is irrelevant to the “likeness” of a product which is determined by reference to its characteristics. Panel stated “regulations governing the taking of dolphins incidental to the taking of tuna could not possibly affect tuna as a product”.
3. US in violation of Art XI as it was a quantitative restriction
4. Art XX(b) did not apply because it was “not necessary to protect animal life” & US had not exhausted all negotiations, agreements etc.
a. “Necessary” – a measure might be necessary if all other avenues had been explored without success, including the possibility of international agreements through negotiation. (PAGE 1.49)
b. *****************IMPORTANT*****************
5. Art XX(g) was not considered as relating to the conservation of exhaustible natural resources (i.e. dolphins) because it was based on an unjustified figure that was unpredictable and difficult to regulate and which gave subjective favouritism to the United States.
6. US was clearly wanting favouritism towards US Fisherman and priority of their trade, which was clearly different to their “primary aim”.
Note: By striking down an environmentally protective measure it surrendered an opportunity to make environmental protection an integral part of GATT.

Gasoline Case – WTO APPELLATE BODY DECISION
Outline
1. Venezuela and Brazil against the US regarding measures introduced under the Clean Air Act 1990 (“CAA”)
2. CAA established 2 gasoline programs aimed to ensure that pollution from gasoline combustion did not exceed 1990 levels and to assist in reducing pollutants in major population centres.
3. The “gasoline rule” was claimed to discriminate against foreign refiners because it did NOT allow them to determine individual baselines, and presumably there was insufficient information provided to allow the importers to determine such baselines acceptable under the CAA.
4. Claim was a violation of Art III and it did not satisfy the Art XX exceptions
Decision
1. Under Art III, “like product” held that gasoline produced by a foreign refiner was the same as the gasoline produced by a domestic refiner. Therefore, “product/production” was same as in Tuna Dolphin 
2. Under Art XX(b), was same as Tuna Dolphin as held that the “gasoline rule” was not “necessary” because not all other options had been exhausted (consultation, treaties, etc) 
3. The Appellate Body determined that the baseline establishment rules cannot be regarded as merely incidentally or inadvertently aimed at the conservation of clean air in the US for the purposed of Art XX(g). It found that the Gasoline Rule DID fall within the terms of Art XX(g).
4. The measure was still in breach of GATT because it fell outside the “chapeau” (abuse of the expectations) of Art XX as being arbitrary.
5. Based upon the factors which included:
a. The failure to negotiation with other nations 
b. Imposing statutory limits on foreign refiners (doubling effect – you must negotiate with other nations first).

The Shrimp Sea Turtle Case – WTO APPELLATE BODY DECISION
This case is further evidence that the WTO is moving closer towards embracing the cause of environmental protection. Similar to TUNA DOLPHIN CASE.

Outline
1. High number of sea turtles being killed by shrimp fishing, US issued regulations under Endangered Species Act.
2. Required that all US shrimp fisherman to used Turtle Excluder Devices (TED)
3. Expanded to Caribbean Region which was negotiated and discussed and then proposed to be extended worldwide.
4. India, Pakistan, Thailand and Malaysia claimed that the measures applied were in breach of US’s obligations under GATT and were not justified under Art XX and there was no negotiations with these countries
5. US said was within Art XX(b) and Art XX(g)
Decision
1. Panel found use of TEDs act was not within the “scope” of the measures permitted under Art XX – sea turtles are considered a natural exhaustible resource.
2. Environmental trade measure is only justified under Art XX if it is compatible with the maintenance of the WTO’s trading system.
3. US had failed to negotiate an agreement with the complainants as it had done with other members.
Note: WTO did begin to allow submissions from non-government organisations under Article 13 of WTO DSU – which was a stepping stone for environmentalists.






















Does the SPS Agreement Apply?

Purpose of SPS
1. Unlike European Meat Products case, SPS should be used in CONJUNCTION with GATT specifically under Art XX(b)
2. Art 2(2) - Members have the right to apply measures for the protection of human, animal or plant life limited to extent necessary for such protection and is based on SCIENTIFIC PRINCIPLES 
3. Art 5(1) - indicates that all members must assess all measures for protection “taking into account risk assessment techniques developed by relevant international standards”.

Applying the SPS
1. Assuming that Art XX(b) is a DEFENCE (NON-DEFENCE DO OPPOSITE)
2. Art 2(2) - Members have the right to apply measures for the protection of human, animal or plant life limited to extent necessary for such protection and is based on SCIENTIFIC PRINCIPLES 
3. Art 2(3) – Measures do not arbitrarily or unjustifiably discriminate between Members where identical or similar conditions prevail 
4. To achieve international conformity, Art 3(1) – Base..measurements on international standards, guidelines or recommendations whereby
a. Art 3(3) allows higher standards to be imposed “if there is a scientific justification OR as a consequence of the level of sanitary or phytosanitary protection which a member determines to be appropriate in accordance with the relevant provisions of paragraphs 1-8 of Art 5…”
b. DO INTERNATIONAL STANDARDS APPLY? GOTO 5
5. Art 5(1) – Measures are based on an assessment..of risks to human, animal or plant life taking into account RISK ASSESSMENT TECHNIQUES”
a. Risk assessment is defined in Paragraph 4 of Annex A of SPS “Evaluation of the likelihood of entry, establishment or spread of a pest or disease within the territory of an importing member…and associated biological and economic consequences..or adverse effects on human/animal life arising from
i. Additives
ii. Contaminants
iii. Toxins
iv. Disease-causing organisms in food, beverages or feedstuffs”
b. Key words are “evaluation” and “likelihood” – denoting justifiable quantum’s of PROBABILITY – and allowing no room for precaution in the event of scientific ignorance (European Meats Case)
6. Salmon Case extended ABOVE definition of RISK ASSESSMENT to 3 matters that must be satisfied:
i. Must identify diseases whose entry and spread a member wants to prevent
ii. It must evaluate the likelihood of entry, establishment or spread of these diseases and the economic consequences
iii. Must evaluate the likelihood of entry, establishment or spread of these diseases according to the SPS measures which might be applied

b. Three elements required to for Member to ACT INCONSISTENTLY with Art 5(5): (BREACH ART 5(5) - IMPORTANT)
i. Member adopts different appropriate levels of sanitary protection in several “different situations”
ii. The levels of protection exhibit differences which are “arbitrary or unjustifiable”
iii. Measure embodying those differences results in “discrimination or a disguised restriction on international trade”
1. Tuna Case Arbitrary Figure Imposed

7. Art 5 (1) cannot adopt a PRECATIONARY PRINCIPLE as in European Meat case:
a. “avoid situations as those portrayed by many case of health hazards which only become apparent long after…the substances are assumed to be safe” - PRECATIONARY PRINCIPLE
b. “was not that science did not know everything…it knew a lot..the problem was that science did not know exactly how, and under what circumstances..(the) effect occurred” – Meat Case about NOT ALLOWED TO USE PRECATIONARY PRINCIPLE in using Art 5(1)
8. IF CAN PROVE Art 5, and not act INCONSISTENTLY (Point 6) then ALLOWED.

Under SPS agreement, any measure for the protection of human, animal or plant life or health which sets a higher standard than the international standards must be based on a risk assessment which sets out risk in terms of probabilities support by scientific evidence. If the evidence is insufficient to support a measure of probability, then there will not be a justification for the higher standard such that the extent or limitations of scientific knowledge mark the boundaries of risk.

Cases
European meat Products - WTO APPELLATE BODY DECISION
Outline
1. European Countries prohibited the placing on the market of mean and meat products treated with any of 6 different types of growth hormone which was applied to both domestic and imported meat. 
2. This meant that US and Canada were effectively closed from the European market. 
3. US wanted a breach under GATT Art III – “like products”
4. European Communities defended through Art XX(b). 
5. Able to present evidence that not only was the production process different but so too was the finished product. 
Decision
1. Unlike Tuna Dolphin Case, European Communities were able to present evidence that not only was the production process different but so was the finish product. 
i. Not Dealing with “like products” as they were able to show that cattle treated with the relevant hormones contained higher residues of these hormones.
ii. That certain high levels of such hormones in humans had a carcinogenic effect.
2. Panel considered it “unnecessary” to address any question of a breach under GATT
3. Went straight to SPS Agreement
4. Art 2(2) of SPS, members have the right to apply measures for the protection of human, animal or plant life or health - limited to the extent necessary for such protection, “based on scientific principles and…not maintained without sufficient scientific evidence” 
5. These standards must be “international scientific standards” Art 3(1) 
6. Art 3(3) allows higher standards to be imposed “if there is a scientific justification OR as a consequence of the level of sanitary or phytosanitary protection which a member determines to be appropriate in accordance with the relevant provisions of paragraphs 1-8 of Art 5…”
7. Panel found that an international standard did exist regarding levels of hormones in meat & was excessive to the Codex standards
8. The Panel found that the Europeans had also NOT complied with all the provisions of Art 5 in setting their standards (paragraphs 1 & 5) 
9. Not been a sufficient risk assessment under Art 5(1) as the scientific evidence the Europeans had relied on had NOT actually been taken into account when the prohibitions had been introduced and did NOT form a risk assessment.
10. The point about the risk assessment was that they “knew a lot (about hormones) including the fact that they were carcinogenic. The problem was that science did not know exactly how, and under what circumstances, this carcinogenic effect occurred. That is why the Europeans took a precautionary approach”
11. There were minimum standards for what constituted a risk assessment and these had not been satisfied.

The Australian Salmon Case - WTO APPELLATE BODY DECISION
Outline
1. Australia banned imports of Salmon unless subject to treatment - which in opinion of Director of Australian Quarantine - was a “mere possibility of adverse effects” in the prevention of disease introduction. Specifically Quarantine Prohibition 86A of the Quarantine Act 1908.
2. Canada argued QP86A was in breach of GATT, Art XI and was not justified under the Art XX exceptions. 
3. Canada argued Australia was in breach of the SPS agreement under Art 2, Art 3 and Art 5.
Decision
1. Extended the Risk Assessment definition from European Meat Case and proved that it was INCONSISTENT with Art 5(5) (refer SPS above)
2. Three tests for INCONSISTENCY were satisfied. The first 2 by evidence and the final test by “satisfying the first two elements were “warning signals” which when taken into account…with other factors…Art 5(1) finding was a disguised restriction on trade”
3. Recommendation was that Australia bring its quarantine measures into conformity with its obligations under the SPS Agreement.


Conclusion (IF WTO)
1. “SECTION X OF “OFFENDING ACT”” has denied “DISPUTING COUNTRY” certain benefits under GATT by reason of the section being inconsistent with “DEFENDINGS COUNTRY” obligations under Articles I, III, XI and failed to excuse any such inconsistency under Article XX  (X) (& SPS if needed). 
2. In accordance with Article 19 of the DSU, it is requested that Australia remove the impending “OFFENDING ACT” so as to ensure that it is compliant with its GATT obligations pursuant to Art 1 & Art III(4) of GATT and offers no favorable treatment. 
3. It is recommended that “DISPUTING COUNTRY”, pursuant to Article 22 break off any concessions to the “DEFENDING COUNTRY” until “DEFENDING COUNTRY” considers payment for compensation to “DISPUTING COUNTRY” for the losses incurred by the breaches indicated.
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Outline Summary
i. Matter has come before WTO Dispute Settlement Body pursuant to Article XXIII(2) (usually) and pursuant to Article 6 of the DSU (Understanding on Rules and Procedures Governing the Settlement of Disputes) – paragraph 1 of which the panel was established by “DISPUTING COUNTRY”
ii. “DISPUTING COUNTRY” believes that certain benefits have been excluded to it under WTO law pursuant to Art XXIII (1)  “nullified or impaired by reason of amendments” made by “DEFENDANT COUNTRY”
iii. Art 4(1) of DSU, “DEFENDANT COUNTRY” was to give “sympathetic consideration” to any representations made by “DISPUTING COUNTRY” and to specifically reply to the request by “DISPUTING COUNTRY” for consultations within 10 days, and to commence consultations within 30 days of receipt of such a request (Art 4(3) DSU). 
iv. Failure of those consultations has led to the request for establishment of a Panel and therefore this panel has been given standard terms of reference under Art 7(1)
v. On basis of “factual aspects” adopted pursuant to Art 15 of DSU, the report shall be delivered to DSU Members pursuant to Article 16(1) for consideration, and within 60 days after delivered shall be adopted unless either/all members agree 
vi. Otherwise Art 16(4) or one of the parties to the dispute gives a formal notification that it wishes to appeal to the Appellate Body of the DSU.

Art XXII – Consultation
(1) Each party shall accord sympathetic consideration, adequate opportunity for consultation regarding representations regarding this agreement
(2) Can consult with any other contracting party in respect of matter if it has not been possible to find a solution if it is not possible to find a satisfactory solutions 

Purpose of Art XXII
(1) Allows contracting parties to attempt to resolve dispute between themselves 
(2) The possibility of getting another country to attempt to resolve the dispute

ART XXIII (1) – Benefit being impaired
Party should make written representations to the other party, “which may give sympathetic consideration to the representations”

(2) If no adjustment effected, matter may be referred to the contracting parties who if circumstances serious enough parties may 
a) “may authorize a contracting party…to suspend the application to any other contracting party…of such concessions or other obligations under this Agreement as they determine to be appropriate in the circumstances”

Purpose of Art XXIII
1. Soft/weak law in GATT as asking for consideration usually does not resolve the issue.
2. Can end up in a “tit-for-tat” situation were one country imposes sanction on other goods because of impaired rights.
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