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MESSAGE FROM THE DIRECTOR

Jails are mainly intended to detain people awaiting trial who present a danger
to public safety or risk of flight. In United States v. Salerno, the Supreme Court
stated, “In our society, liberty is the norm, and detention prior to trial or without
trial is the carefully limited exception.” But this principle is routinely ignored.
Vera's analysis of people in New Orleans’s jail alleged to have violated the terms
of their probation or parole found that detention prior to adjudication appears to
be similarly overused for this group.

The overuse of jails is costly to taxpayers and has profoundly negative implications
for the people we detain, their families and communities, and public safety.
After decades of hyper-incarceration, policymakers throughout the country are
rethinking what is needed not only to keep communities safe but to reduce the
harms of an overreliance on incarceration. We must start by looking at who we
are putting in our jails, how long we detain them, and whether they should be
there in the first place.

Jon Wool
Director, New Orleans Office
Vera Institute of Justice
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Executive summary

As states have moved to reduce their prison populations, attention has turned
toward the role that jails play in driving mass incarceration. In New Orleans, the
high local detention rate and associated costs have prompted a review of local
detention practices. Among the largest groups of people detained in the city’s
jail, the Orleans Parish Prison (OPP), are probationers and parolees accused of
violating one or more conditions of their supervision. In 2012, this group repre-
sented roughly 19 percent of OPP’s population, was disproportionately young
black males, and cost the city more than $8.8 million.!

This policy report discusses an analysis conducted by the Vera Institute of
Justice’s New Orleans Office (Vera), in collaboration with the state Division of
Probation and Parole, to measure the use of detention for people suspected of
probation and parole violations in OPP in 2012; identify circumstances when
detention might not be used appropriately; and recommend practice changes
to safely reduce detention of this group and the related costs.

Vera concluded that detention of alleged probation and parole violators ap-
pears to be overused for four main groups of supervisees in New Orleans:

> people who, after adjudication of their alleged violations of probation or parole,
are released to the community or receive non- or low-incarceration sentences;

> people detained for alleged technical violations, such as failure to report to
the supervising officer, combined with failure to pay supervision fees;

> people arrested for new felony charges who are detained without adequate
consideration of their circumstances, such as the nature of the new charges
or the risk the supervisee poses to public safety; and

> people in all circumstances who are detained for lengthy periods.

Based on this analysis, Vera recommends the following practice changes in
New Orleans, and for consideration elsewhere:

> reduce initial use of detention by maximizing the use of administrative
sanctions to respond to technical violations and by revising internal poli-
cies at the local probation and parole office to guide officers in their discre-
tionary use of detention;

> avoid the prolonged detention of supervisees by routinely reviewing the
detention status of alleged violators;
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> coordinate roles among system actors to develop common procedures for
requesting or declining initial detention when appropriate for probationers
with new felony charges and for the parole board’s involvement in deten-
tion decisions for parolees;

> make proceedings for probation cases more effective, by establishing a
standard time frame for the period between arrest and disposition of viola-
tions in all cases in which detention is deemed necessary; and

> ensure that data regarding the use of detention for alleged probation and

parole violators is accurately and thoroughly collected, shared, monitored,
and analyzed.

GLOSSARY OF TERMS USED IN THIS REPORT

Adjudication of alleged probation and parole violations is a judge’s or parole board’s determination of an alleged violator’s guilt and

the appropriate sanctions.

A detainer places a hold on a person, preventing his or her release from jail until adjudication or until the judge or parole board orders

the person released. It is requested by probation and parole officers.
In this report, detention refers to the confinement of adults before adjudication.

Good-time release is the status of state prisoners who serve the last portion of their sentence under community supervision after

accumulating sufficient “good time" credits for good behavior or completing programming in prison.

When someone on probation or parole allegedly commits a new offense, the new charge can be a ground for violation proceedings

and detention.
Parole allows people sentenced to prison to serve the last portion of their sentence in the community under supervision of a parole agency.

Probation is the form of community supervision applied when a sentencing judge imposes a suspended prison sentence under the

supervision of a probation agency.
Revocation is an order by a judge or parole board to rescind a person’s probation or parole because of a failure to comply with the
terms of supervision. When this happens, a judge or parole board may impose all or part of the original jail or prison sentence that

was suspended.

A technical violation is a supervisee’s failure to comply with a condition of supervision other than by committing a new offense (see

"new charge”), such as failure to report to a probation officer.
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Background

In 2005, the local incarceration rate in New Orleans was more than five times
the national average.? Hurricane Katrina and its aftermath exposed this and
other pervasive troubles afflicting the city’s criminal justice system, particularly
the extraordinary overuse of jail.®* Ten years later, through the efforts of govern-

C lty leaders are ment agencies and community-based organizations, the city has reduced the
. . number of people it incarcerates on any given day by more than two-thirds.*

fOC using on who is But New Orleans still uses detention beyond its needs, with a jail population of
roughly 1,800 and a local detention rate double the national urban average.

detained in Orleans As government and civic leaders in New Orleans are challenging the use of
incarceration as the default response to crime, and the harms of over-incarceration

Parish Prison are becoming ever more plain, the city has committed to a jail of no more than
1,438 beds.> Moreover, the city faces the daunting cost of bringing OPP in line with

and the drivers Of constitutional standards aslaid out in a federal consent decree . Toward this end,
city leaders are focusing on who is detained in OPP and the drivers of detention.

detention. The number and length of stay of alleged probation and parole violators make it a

critical group to examine—especially because this is a group that is rarely studied.’
DISCRETION IN USING DETENTION

People under community supervision must abide by a predetermined set of rules
such as reporting to a probation or parole officer, seeking employment, and re-
fraining from illegal drug use and other criminal activity. Violations of these rules
may result in a range of possible sanctions, the most serious of which is the revo-
cation of supervision and reinstitution of a prison sentence. As judges, probation
and parole officers, and the parole board consider violations and potential sanc-
tions—sometimes a lengthy process—alleged violators may be detained in jail.
In Louisiana, the decision to jail a probationer or parolee suspected of violations is
mostly discretionary. There are two levels of decision making. First, officers of the
state Division of Probation and Parole determine the appropriate course of action
based on the alleged violation, including an option to request that the person be
held in jail until adjudication. Second, the judge (for probation) and parole board
(for parole and good-time release) determine whether the violation was commit-
ted, what sanction is appropriate, and, while those determinations are pending,
whether the person should be detained.

Judges, probation and parole officers, and the parole board have considerable
discretion when faced with alleged violations, both pre- and post-adjudication.
Louisiana law does not require detention for a person suspected of a probation
or parole violation; alleged violators can remain under supervision in the com-
munity until the violations are adjudicated.® Discretion is limited only when
parole officers seek revocation for an alleged parole violator, as detention is the
sole statutorily authorized trigger for violation proceedings.” However, parole
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officers can request that the parole board impose additional conditions without
seeking detention or filing for revocation.® Similarly, judges in probation cases
can adjudicate alleged violations without detaining a supervisee."

Discretion is essential in allowing system actors to make individualized
decisions, a fundamental principle of criminal justice systems in the United
States. As the findings of Vera’s analysis in New Orleans show, the law’s allow-
ance for discretion in alleged violation cases does not mean it is widely used in
individual cases. Not only are large numbers of alleged violators detained, many
of them are detained with little to no consideration for their individual circum-
stances and the appropriateness of detention. It is crucial to analyze the use of
discretion and understand factors that might influence system actors, such as
large probation and parole supervision caseloads and implicit or explicit rules
concerning certain types of violations.

For any alleged violations, supervisees are entitled to a violation hearing to
contest the allegations before the sentencing judge or parole board (called the
Committee on Parole in Louisiana).'” The fact that an alleged violator is detained
pre-adjudication does not predict the outcome of the violation process. Indeed, a
detained person can be found not guilty of the violation and sent back to supervi-
sion, just as a person who is not detained can be revoked and sent to prison. Even
when a person is guilty of a violation, probation and parole officers, judges, and
parole boards typically have discretion to choose from a range of possible respons-

es.”® (In Louisiana, a probation and parole officer is responsible for both types of Jud ges, p robation
supervision.) At one end of the spectrum, the judge may reprimand a supervisee
or send him or her back to supervision with additional conditions; at the other, the and pa role Ofﬁ cers,
judge or parole board can revoke supervision and send the person to prison. A judge
or parole board is not obligated to revoke probation or parole; the only exception is and the pa role
automatic revocation for a parolee facing a new felony charge."

Probation and parole officers also have a wide array of sanctions at their disposal board in Louisiana
before involving the judge or board. Since 2013, if previously authorized by a judge
or parole board and if the supervisee consents and admits to a violation, probation have considerable
and parole officers in Louisiana can directly impose administrative sanctions in
case of a technical violation without the judge’s or parole board’s involverment. ' discretion when

faced with alleged

Consequences of detaining

: violations.
alleged violators

In New Orleans, supervisees are routinely detained in OPP while they wait for a
hearing on alleged violations. The use of such detention has little, if any, appar-
ent relationship to whether people will be sanctioned if the violation is upheld,
given that many detention episodes result in a return to supervision.

No research has concluded that holding alleged probation and parole vi-
olators in jail has an impact on recidivism. There is, however, evidence that
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incarceration, when used as a post-adjudication sanction, is no more effective
in reducing recidivism than community-based sanctions are.*® A growing body
of research also shows that responses to violations are most effective when
they are swift and certain."” Per these findings, the lengthy detention of alleged
violators is unlikely to produce any public safety benefits.

In addition, deprivation of freedom has profound negative effects for individu-
als, their families and communities, and public safety. As with pretrial detention,
detaining probationers and parolees can greatly destabilize them, risking the loss
of job, income, and housing, all of which jeopardize their chances of success in the
community and increase chances of immediate and future recidivism.

TYPES OF VIOLATIONS AND THE VIOLATION PROCESS

There are two ways that probationers and parolees can violate the conditions of their supervision: new offenses and technical viola-
tions. First, if probationers or parolees allegedly commit a new offense, they will be facing new charges in the criminal justice system in
addition to the violation process. In New Orleans, the status of the new case has implications for the violation process: for example, if
a judge decides not to detain someone for an alleged violation, the person might not be able to be released if she or he cannot pay
a financial bond in the new case. Second, when probationers and parolees break the rules of supervision other than by committing a
new offense, it is considered a technical violation. The process is more streamlined for technical violations that do not involve another

criminal case.

If a supervisee is arrested for committing a new offense, the New Orleans Police Department notifies the local probation and parole
office, which decides whether to issue a detainer to prevent the person from being released from jail. If no detainer is filed, the super-

visee will be released to the community if he or she is released on the new case through financial or non-financial bond.

In case of alleged technical violations, the probation and parole officer can request—and the judge or parole board can order—the
issuance of an arrest warrant.? A probationer can also be summoned to appear in court to address any alleged violation without being

arrested.b

Whenever detention is triggered by probation and parole officers, the judge or parole board must determine whether there was

probable cause for the arrest.c

For detainers based on new charges or alleged technical violations, the judge or parole board has the authority to lift the hold placed

on a supervisee and order release on bail ¢

2 LA. REV. STAT. ANN. §15:574.7 (2014); and LA. CODE CRIM. PROC. ANN. art. 899 (2014).
© Ibid.
< Ibid.
4 bid.
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Findings

Vera’s analysis concluded that pre-adjudication detention was overused in Orle-
ans Parish Prison in 2012 for:

> alleged violators who were ultimately not revoked to prison or received
non-incarceration sanctions;

> supervisees suspected of technical violations; and

> supervisees arrested on new charges for whom the detention decision was
apparently reflexive rather than based on individual circumstances.

The average length of pre-adjudication detention of 89 days also suggests that
violation proceedings could be swifter.

Detained probationers who are returned to supervision present the greatest
opportunity to reduce the use of pre-adjudication detention. For this group,
over-detention is most common among 1) people detained on certain new
charges that suggest the underlying conduct does not present a risk to public
safety, such as drug possession charges; 2) people with new charges that are
later refused; and 3) people whose detainer was lifted after a lengthy detention.
Areas of apparent over-detention for people facing alleged technical violations
included routine detention for failure to appear in court and failure to pay court
fines and fees.

DATA SOURCES

This report is based primarily on the following data provided by the Louisiana Department of Public Safety and Corrections (DPS&C)
and analyzed by Vera staff:

> "CAJUN" case management system: This provided data about people supervised by DPS&C and detained in OPP at some

point in 2012 for alleged violations.

> Case study: The data for this subset came from the CAJUN database and included only alleged probation violators detained
in OPP and later released to the community. The information contained in the CAJUN database was supplemented by manual
queries of publicly available court records.

> Lotus Notes records: This data provided the reason for alleged probation violations for 2012 “active offenders.”

> One-day snapshot: This data is about DPS&C supervisees classified in the CAJUN database as detained in OPP on
August 26, 2013.
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TOTAL ALLEGED VIOLATORS DETAINED

On any given day in 2012, 503 people alleged to have violated the conditions
of their supervision were detained in OPP, representing 19 percent of the jail
population (see Figure 1 below)."” Moreover, 2,073 probationers or parolees jailed
for alleged violations consumed 184,328 bed days in OPP. The majority of them
were probationers (61 percent), followed by people on good-time release (36
percent) and those on parole (2 percent).

The detention of alleged violators in OPP imposed a significant cost to the
city in 2012. Using an estimated daily per-inmate cost of $50, pre-adjudication
detention of alleged parole and probation violators cost roughly $9.2 million.?
Although the state Department of Public Safety and Corrections (DPS&C)
started reimbursing part of those costs for alleged good-time and parole
violators in recent years, most of the cost ($8.8 million in 2012) is borne by the
City of New Orleans and therefore city taxpayers.”’

Figure 1: Alleged violators detained and total population held

in Orleans Parish Prison in 2012*
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*The decreased population in late August reflects the evacuation of OPP
prior to Hurricane Isaac.
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MORE THAN 1 IN 5 SUPERVISEES WERE DETAINED

The use of detention for alleged violators is so widespread that 21 percent of
people on probation and parole spent some time in jail in 2012. Roughly 20
percent of all people on probation in New Orleans, 24 percent of good-time
supervisees, and 12 percent of parolees were detained at some point in 2012 (see
Figure 2). On average, supervisees spent 6 percent of their time under supervi-
sion in jail awaiting adjudication of alleged violations.

Figure 2: Supervisees Detained in Orleans Parish Prison for Alleged Violations in 2012

DETENTION/
SUPERVISION RATIO

SUPERVISION SUPERVISION DETENTION
INDIVIDUALS INDIVIDUALS INDIVIDUALS | DAYS
TYPE DAYS DAYS

SUPERVISION DETENTION

PROBATION 6,143 1,875,334 1,217 113,171 20% 6%
GOOD TIME 3,525 952,823 848 66,738 24% 7%
PAROLE 339 99,411 42 4,419 12% 4%
TOTAL 10,007 2,927,568 2,107 184,328 21% 6%

Figure 3 below shows the number of admissions to OPP in 2012 for alleged
violations by people supervised in the community and the number of days
they were held until the adjudication of the violation. If a violation is due to an
arrest for a new charge, the length of the detention period is influenced by the
existence of a probation or parole detainer as well as by proceedings in the new
case, such as financial bail.

Alleged probation violators spent 87 days in jail on average. The length of
stay for people on good-time release was 60 days and for those on parole, 97
days, on average. This count includes only pre-adjudication jail bed days—those
spent in the jail prior to revocation, release, or transfer—and does not include
any time served at OPP after revocation or after conviction on a new charge.

Figure 3: Alleged Violators Admitted to Orleans Parish Prison in 2012

AVG. PRE-ADJUDICATION
LENGTH OF STAY (DAYS)

SUPERVISION [ INDIVIDUALS | ADMISSIONS

PROBATION 916 1,041 87
GOOD TIME 643 818 60
PAROLE 32 37 97
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YOUNG BLACK MALE SUPERVISEES ARE MORE LIKELY TO
BE DETAINED

To understand the detained population of alleged probation and parole viola-
tors, it is important to explore their demographic characteristics. More than 72
percent of people on probation, good-time release, and parole in New Orleans
are black males. Black females are the second largest group, representing 14
percent of supervisees, and white males are third at 10 percent.

Black males are disproportionately detained in the jail on violations and use
a disproportionate number of bed days. Although black males are 72 percent of

Twe nty-_ﬁ ve those under supervision, they represent 82 percent of those who are detained
and accounted for 86 percent of the days that those detained spent in OPP.

pe rcent Of bl ac k Twenty-five percent of black male supervisees eventually spend time in jail for

. violations though only 14 percent of white male supervisees do.

ma Z es upe rvisees Young male supervisees are also overrepresented in detention at OPP. Al-
though men ages 23 to 35 represent 38 percent of supervisees, they are 44

eventua Z Zy Spe nd percent of those detained and account for 47 percent of OPP bed days. Similar-

. L ly, men ages 16 to 22 represent 10 percent of supervisees, but 17 percent of the

time in ja il fo r detained population and account for 19 percent of bed days. Close to a third of
male supervisees ages 16 to 35 were detained in 2012.

ViO l a th ns th ou g h Although racial disparities are significant, Vera’s analysis found no evidence
of racially biased intent in policies, protocols, or guidelines. More research is

on ly 14 pe rce nt needed to determine whether these disparities are due to the individual cir-
cumstances of supervisees or the result of unconscious or conscious biases of

Of Wh lte ma Z e system actors.

SllpETViSEES do. MOST DETAINED VIOLATORS RETURN TO THE COMMUNITY

Research suggests that sanctions, including short jail stays, imposed directly by
probation or parole officers when necessary to address certain violations, have
positive results on supervisees and decrease their chance of recidivism.? Such
administrative sanctions, when used appropriately, promote more effective
supervision through the use of swift, certain, and gradual responses. However,
detaining alleged probation and parole violators before adjudication—that

is, before a sanction is imposed—has damaging effects on two levels. First, it
puts probationers and parolees at risk of harm from unnecessary detention,
destabilizes their lives, and increases their likelihood of committing future
crimes.?* Second, it inflates the jail population and increases costs for the
jurisdiction and its taxpayers. Given such human and financial costs, measuring
the number of affected people is insufficient.? Rather, the inquiry should focus
on the appropriateness of detention in each case by examining all relevant
factors. Three key factors in the possible overuse of detention in New Orleans
are detention outcomes, the nature of the alleged violation, and the length of
pre-adjudication stay.
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Pre-adjudication detention should be used when it is necessary to protect
public safety and should be avoided in circumstances when incarceration
is not a likely or appropriate response to the violation after adjudication. If
the alleged violation is so minor that internal procedures recommend non-
incarceration sanctions, detaining the alleged violator before a finding of guilt
is problematic.®

Detention should be reserved for supervisees with alleged violations serious
enough to result in incarceration if found guilty. Conversely, if the result of a de-
tention period is a return to community supervision, that detention period was
either unnecessary (and therefore counterproductive in its long-term conse-
quences) or was used as a substitute for a post-adjudication sanction to compel
behavioral change, thus raising due process concerns.

Figure 4: Outcomes of pre-adjudication detention and days spent in Orleans Parish Prison

PROBATION GOOD TIME PAROLE
OUTCOMES ADMISSIONS DAYS | ADMISSIONS DYANES ADMISSIONS DAYS
COMMUNITY W/
456 39 281 28 15 62
SUPERVISION
COMMUNITY W/O
31 71 22 112 0 0
SUPERVISION
OTHER
65 52 49 82 4 104
INCARCERATION
REVOCATION
19 83 5 89 1 67
(NOT OPP)
ADMINISTRATIVE
33 46 8 26 0 0
REVOCATION
TREATMENT 10 45 7 29 0 0
UNCLEAR 9 52 1 113 0 0
NO RELEASE (OPP)/
58 459 13 463 3 396
MISSING™
REVOCATION (OPP) 306 114 319 79 12 105
TECH 402 (OPP)™ 54 35 97 18 1 2
TOTAL/WEIGHTED
1,041 87 802 78 36 107
AVERAGE

"This group might include a small number of parolees who were sent to jail for a few days as an
administrative sanction.

"The length of stay of this group is inaccurately high due to missing release data.

"Tech 402 is a short jail sentence (no longer than 90 days) for a first technical violation.
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A significant portion of detentions in 2012 resulted in the supervisee being al-
lowed to return to the community. This was the outcome for 47 percent of detained
probationers, 38 percent of detained good-time supervisees, and 42 percent of
detained parolees.

Supervisees returned to the community because they were cleared of the alleged
violations or found guilty of them but the judge or parole board determined that
the violation was minor enough to warrant a sanction in the community. The size of
this group suggests an overuse of pre-adjudication detention or, at the very least, the
difficulties of system actors in identifying cases in which detention is appropriate.

Pre-adjudication detention, especially for a lengthy period, can be destabilizing
and counterproductive for supervisees who are ultimately sent to a treatment facil-
ity, as well as questionable for those sent to an alternative facility or given a short-
term prison sentence. This is particularly striking when the detention period is
longer than the incarceration sanction. If pre-adjudication detention is being used
in lieu of an incarceration sanction (for someone ultimately released at disposition),
this raises concerns of good practice, due process, and overall effectiveness.

PRE-ADJUDICATION DETENTION IS OVERUSED IN TECHNICAL
VIOLATION CASES AND MAY BE OVERUSED IN RESPONSE TO
CERTAIN ALLEGATIONS OF NEW CRIMINAL BEHAVIOR

To understand whether deprivation of liberty is necessary, it is critical to dis-
cern the reason for detention. Because of data limitations, it was impossible to
report on the reasons for detention for all supervisees in OPP in 2012. However,
Vera was able to provide analysis based on a one-day snapshot of 514 detained
supervisees in 2013, and, to the extent possible, report on the specific reasons for
detention of probationers.?

On August 26, 2013, 81 percent of detained alleged violators had pending
charges—that is, they were accused of committing another offense while on
supervision. The remaining 19 percent were held on technical violations only.
On that day, nearly 100 supervisees were in jail pending the adjudication of one
or more technical violations.

For the 416 individuals with pending charges on August 26, 2013, the alleged
violation and the pending charges were both in pre-adjudication status. A pre-
sumption of innocence, and thus of pre-adjudication liberty, applies to the new
charges and, at the very least, detention should not be automatic when a super-
visee is arrested for new charges. The results of the one-day snapshot should be
tested with a longer-term sample.

Vera's analysis of a 2012 subset of New Orleans probationers—those who
returned to supervision in the community after their detention—showed that
among those with new charges, drug possession charges (26 percent) were the
most frequent. Property offense charges took the longest to address, with 120
days of pre-adjudication detention on average. A small number of probationers
were detained for alleged municipal offenses (misdemeanors) for an average of
58 days before adjudication.
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Among the 2012 subset studied, 38 percent of probationers with new charges
were released because the charges were refused for prosecution, 2 percent were re-
leased because they were found not guilty of the new charges, and 14 percent were
released because they were sentenced to a non-incarceration sentence or to time
served. Thirty-nine percent had their hold lifted and were able to await adjudication
in the community. This group was detained for 91 days on average before release.

PROBATIONERS ARE OFTEN DETAINED FOR TECHNICAL
VIOLATIONS

As Figure 5 shows, 83 percent of probationers detained in OPP were alleged to
have violated supervision in 2012 by engaging in criminal conduct or failing to
pay a supervision fee.”” Other commonly used bases were failure to report to
probation officer and failure to find employment. (As Figure 5 shows, the data
reported combines criminal conduct and failure to pay the supervision fee.)

Various technical violations can trigger detention, and though they might
not always be the primary reasons for detention, the practice is problematic,
indicating that pre-adjudication detention is not reserved solely for situations
presenting significant risk to public safety.

Figure 5: Alleged violations of probationers classified as “active offenders” in 2012

90%
83%

80%
70%
60%
54%
50%

40%
32% 31% 29%
30% 26%
22% 23%
15%
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20%
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0%
0%
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Monthly supervision fee

Monthly report

Family responsibilities (child support)
Report to probation officer

Permit home visits

Find and retain employment
Firearms and dangerous weapons
Reparation/restitution
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Reading program
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Medical examination or treatment
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Special condition 1

Special condition 2

Special condition 3

Special condition 4

Special condition 5
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In the case study (see “Data Sources” on page 9) of probationers who returned
to supervision, among those people for which the court record shows evidence of
technical violations only, 47 percent had an alleged failure to appear—usually for
a probation hearing in court—and 44 percent had a failure to pay court-imposed
fines and fees. In cases in which defendants failed to appear, it was unclear wheth-
er detention was triggered by the supervising court or by the probation officer. But
when defendants failed to pay court-imposed fines and fees, the supervising court
apparently triggered detention. It is important to note that failure to pay court fines
and fees is typically not a violation of probation, as such payment is usually not a
condition of probation (as distinct from payment of restitution and probation fees).

Although the length of stay for alleged technical violations in the case study
was shorter than for new charges, it was still significant, with 5o days of deten-
tion on average for an alleged failure to appear and 24 days for a failure to pay
court-imposed fines and fees.

THE AVERAGE LENGTH OF STAY IN JAIL WAS 89 DAYS

Even when pre-adjudication detention is considered necessary, it may be over-
used if supervisees are detained for lengthy periods while they await a disposi-
tion by the court or parole board.

As Figure 6 illustrates, the length of pre-adjudication detention in 2012 varied
greatly across outcome types and substantially across supervision types. In pro-
bation cases, no outcome group had an average detention of 30 or fewer days, the
statutory time frame during which the judge is to set a hearing.?® A number of out-
come groups had average detention times two or three times the 30-day standard.

Figure 6: Length of pre-adjudication bed days in Orleans Parish Prison

by outcome

Tech 402 (OPP)*

Revocation (not OPP)

Treatment

Administrative Revocation
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Other Incarceration
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*Tech 402 is a short jail sentence (no longer than 90 days) for a first technical
violation.
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These lengthy detention stays can be explained in part by the practice of
delaying the violation proceedings until there is adjudication in the new case.
This practice and its associated length of stay emphasize the need for a careful
consideration of the strict necessity of detention. Indeed, a judge might have
set a low bond for the supervisee for the new charge, but a probation or parole
detainer is responsible for holding the supervisee in jail.

For New Orleans probationers who returned to supervision in the community
after detention in 2012, those with new charges were detained significantly longer
(84 days on average) than those with technical violations (38 days on average).

Overall, supervisees are detained for lengthy periods, which greatly contributes
to the jail population and associated costs. This suggests that the process to adju-
dicate violations should be revisited to respect supervisees’ rights to swift and fair
justice and pre-adjudication liberty in the absence of substantial risk.

Recommendations

Vera's analysis revealed the widespread use of detention for alleged probation
and parole violators in the New Orleans jail and identified several circum-
stances in which detention was not appropriate. Given that the guilt of alleged

violators has not been established, system actors should consider detention a Dec IS iO ns to d eta in
carefully limited option for this group of people. Decisions to detain must bal-
ance immediate public safety concerns with the long-term negative effects of must ba l ance
detention on the supervisee’s success.

Although based on New Orleans data, Vera's analysis identifies ways in which jail imm e d ia te p u bl ic
detention is overused that should be scrutinized elsewhere, especially in jurisdic-
tions that are struggling with high local incarceration rates. The recommendations S afe ty concerns
below provide a practical guide for jurisdictions to address detention issues for
alleged probation and parole violators. Although not transposable to every jurisdic- Wlth th e l on g -term
tion, overall these recommendations support a more evidence-based and limited .
use of detention by system actors, a potentially universal theme. ne g ative effe cts Of
REDUCE THE USE OF INITIAL DETENTION detention on the
Success under supervision is best achieved through officers’ responses to viola- S upe rViS ee ,S SUuccess.

tion behaviors through swift and certain sanctions and affirmative responses to
compliant behavior. Because pre-adjudication detention is lengthy and out-
comes uncertain, it is likely to have detrimental effects on supervisees instead
of encouraging compliance or achieving public safety goals. Research indicates
that even short periods of detention can disrupt pro-social and protective
behaviors and activities in the community and increase the risks of additional
criminal behavior.® For these reasons, Vera recommends the following:
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> Local criminal courts and departments of probation and parole should
promote the use of swift and certain responses by maximizing the use
of administrative sanctions as allowed by statute. Probation and parole
officers can use a range of options to respond to technical violations while
encouraging compliance and avoiding unnecessary revocation proceedings
and associated detention. This would also promote public safety, as minor
violations could be addressed immediately instead of building up to deten-
tion and possible revocation to prison. Possible sanctions should include
increased supportive programming if needed and available.

> Conditions set at the time of sentencing or parole release should be limited
to forbidding those behaviors—or ordering affirmative actions—that have a

S_)/S tem actors s h ou Z d direct correlation to the person’s crime and circumstances.

work tog ether to > Detention decisions should be made on a case-by-case basis and guided by
individual circumstances. (In New Orleans, where detainers are routinely

d eve l Op common filed when a supervisee is booked on a new charge, no guidelines exist
to help officers make this decision and it is unclear what factors, if any,

p roce d ures fO r contribute to such decisions.) Probation and parole offices should develop

. guidance for the use of detention when a supervisee is arrested on new

re q uestin g or charges. These guidelines should list relevant individual factors to guide the
detention decision, such as the person’s risk level, compliance history, and

dEClin lng in ltla l the nature of the allegations.

detentiOn. REVIEW THE DETENTION STATUS OF ALLEGED VIOLATORS

ROUTINELY

Once the initial decision is made to detain an alleged violator, it should be revis-
ited on a regular basis to avoid needlessly lengthy stays. Prompt probable-cause
determination hearings are recommended in probation cases and, when the
court finds probable cause, judges should consider whether detention is strictly
necessary to protect public safety. Monthly status hearings are also recom-
mended, to revisit the detention decision, and any compelling public safety
reasons for detaining supervisees.

COORDINATE ROLES WITHIN THE JURISDICTION

System actors should work together to develop common procedures for re-
questing or declining initial detention when appropriate for probationers

with new felony charges. In New Orleans, the Department of Public Safety and
Corrections should review internal procedures and encourage officers to seek
the parole board’s involvement in detention decisions and strictly limit officers’
direct use of detention in parole cases to emergencies.
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IMPROVE EFFECTIVENESS OF PROCEEDINGS FOR
PROBATION CASES

Local courts, after discussions with all relevant system actors, should adopt
goals for the time between arrest and disposition of violations in all probation
violation cases in which detention is deemed necessary. When these targets are
not met, there should be a strong presumption that detention is not appropri-
ate and, in fact, counterproductive.

IMPROVE DATA COLLECTION AND INFORMATION SHARING

It is important to put in place the necessary data collection to measure and

track the use of detention for alleged violators of probation and parole. In juris- To use d ete ntio n
dictions where mechanisms do not exist, they should be developed to promptly . o
notify all parties about the arrest of a probationer or parolee to ensure that more ]Ud ICIous l)/,

swift action can take place with counsel prepared and present.

system actors need
Conclusion guidance about

To rectify the overuse of detention for alleged probation and parole violators in h ow to mana g e
New Orleans, key system actors (judges, the Division of Probation and Parole,

and the Committee on Parole) will need to continue their collaborative efforts a l l e g e d ViO l a tO rs
and recognize the importance of detention decisions for affected people and

the criminal justice system as a whole. All system actors will need to commit in th e commun lty
to a more evidence-based and limited use of detention, which is within their

discretionary power to enact. The role of the City of New Orleans’s Office of Wlth out reso rtin g to
Criminal Justice Coordination will be instrumental in maintaining momentum,

coordinating efforts, and holding system actors accountable. d ete ntio n.

As policymakers throughout the United States look for ways to safely reduce
their use of jails, alleged probation and parole violators who are awaiting ad-
judication in jail present a key opportunity to rethink detention practices. This
group of detained people needs to be examined in jails across the country to de-
termine whether detention is overused, as it is in New Orleans. To use detention
more judiciously, system actors need guidance about how to manage alleged
violators in the community without resorting to detention. Often even simple
changes in policies and practices at the local level can yield significant results,
not only in terms of reducing the jail population but also in improving the lives
of people under community supervision.
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