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INTRODUCTION 
 
Thank you for contacting the Center for Gender & Refugee Studies (CGRS) about your asylum case 
involving persecution by gangs and other organized criminal groups. At CGRS, we are playing a central 
role in consulting with attorneys on asylum issues and tracking these cases to inform national policy work 
on the development of asylum law. We encourage you to keep us up-to-date regarding the outcome of 
your case and any interesting developments along the way at http://cgrs.uchastings.edu/assistance.  
 
The focus of this advisory is claims based on persecution by gangs. Though the majority of these claims 
involve Central American gangs like the Mara Salvatrucha (MS-13) or Mara 18, also known as the 18th 
Street Gang, this advisory applies to persecution by other gangs or organized criminal groups.1 Part I of 
this advisory provides a summary of conditions in the countries currently producing the majority of gang 
claims as well as a brief overview of gang decisions from the Board of Immigration Appeals (BIA or Board). 
Part II provides guidance to attorneys representing persons fleeing gang violence, concentrating on claims 
based on membership in a particular social group but also addressing political, religious, and race-based 
claims. Three appendices summarize gang-based asylum decisions from the U.S. courts of appeals, 
current through May 2017. The focus of this advisory is on asylum, but Part II offers brief discussions of 
withholding of removal and Convention Against Torture (CAT) protection.  
 
Please also note that CGRS has extensive country conditions packets, research memos, and expert 
declarations on relevant conditions in dozens of countries as well as sample briefs and pleadings and 
unpublished Immigration Judge (IJ) and BIA decisions, which can be provided upon request.  
 
CGRS engages in technical assistance and country conditions research support free of charge. We 
appreciate that many lawyers represent asylum seekers for little or no fee. However, we hope that you 
will consider supporting our work in whatever way possible so that we are able to continue to provide 
critical assistance to you and your clients. Our website has more information about ways to get involved 
http://cgrs.uchastings.edu/about/get-involved. 
 
CGRS thanks the Vera Institute of Justice for supporting the development of this manual.       
 

Please note that this advisory is provided for general purposes only. Information presented does not 
constitute legal advice. Although we strive to provide up-to-date information to the greatest extent 
possible, attorneys should conduct their own independent research and analysis to ensure current, 
situation- and jurisdiction-specific legal assessments. Individuals without an attorney should consult 
with one.  
 

  

                                                           
1 As discussed in Section I.A., infra, the United Nations Refugee Agency (UNHCR) uses the term “gang” primarily to 
refer to the “relatively durable, predominantly street-based groups of young people for whom crime and violence is 
integral to the group’s identity.” UNHCR, Guidance Note on Refugee Claims Relating to Victims of Organized Gangs ¶ 
4 (Mar. 2010) [hereinafter UNHCR, Organized Gangs], available at http://www.refworld.org/docid/4bb21fa02.html 
(last visited May 23, 2017). However, UNHCR notes that the concept of gangs may also include other “organized 
criminal groups of individuals for whom involvement in crime is . . . their primary ‘occupation.’” Id. For simplicity, the 
term “gang” will be used in this advisory to refer to all such groups.  

http://cgrs.uchastings.edu/assistance
http://cgrs.uchastings.edu/about/get-involved
http://www.refworld.org/docid/4bb21fa02.html
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General Asylum Overview  
 
This advisory assumes a familiarity with basic asylum law principles. Below is a selection of recommended 
sources for general information on asylum: 
 

American Immigration Lawyers Association, Asylum Primer 
http://agora.aila.org/Product/List/Publications  
 

Immigrant Legal Resources Center, Asylum and Related Immigration Protections 
http://www.ilrc.org/publications 
 

National Immigrant Justice Center, Asylum Training Materials  
http://www.immigrantjustice.org/resources    
 
U.S. Court of Appeals for the Ninth Circuit, Immigration Outline 
http://www.ca9.uscourts.gov/guides/immigration_outline.php   
 

Ira J. Kurzban, Kurzban’s Immigration Law Sourcebook 
http://agora.aila.org/product/detail/2885  
 
 

I. BACKGROUND: GANG-RELATED ASYLUM CLAIMS AND 
CURRENT STATE OF THE LAW 

 
The BIA has issued several precedential decisions in gang-based asylum cases, starting most notably in 
2006. Numerous published courts of appeals cases provide further interpretations and are an important 
source of guidance, as significant variations exist among the circuits. These courts of appeals decisions are 
discussed more fully in Part II and collected and summarized in the appendices.  
 
It is important to note that the BIA has used its gang decisions as a vehicle to implement a change to the 
standard governing the establishment of a particular social group. The original standard, delineated in 
Matter of Acosta, required applicants to demonstrate that a particular social group was defined by an 
immutable characteristic shared by all group members, meaning a characteristic “that the members of 
the group either cannot change or should not be required to change because it is fundamental to their 
individual identities or consciences.”2 Starting with its 2006 decision Matter of C-A-, the Board has since 
added two additional requirements to Acosta’s immutable characteristic standard, as further discussed in 
Sections 1.B. through 1.G.: (1) social distinction (previously known as “visibility”), and (2) particularity.  
 
The imposition of these new requirements has been the subject of much criticism as they represent an 
unexplained departure from the BIA’s long-standing Acosta precedent. Especially for gang-related claims, 
the new requirements have made it challenging to craft cognizable particular social groups. Though a full 
critique of the development and application of these requirements is outside the scope of this practice 

                                                           
 
2 Matter of Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985).   
 

http://agora.aila.org/Product/List/Publications
http://www.immigrantjustice.org/resources
http://www.ca9.uscourts.gov/guides/immigration_outline.php
http://agora.aila.org/product/detail/2885
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advisory, some discussion is included in the analysis below to the extent the standards are inextricably 
linked to gang-related asylum claims. Advocates should note that at least two circuits, the Third and 
Seventh Circuits, previously rejected all or part of the then-social visibility and particularity requirements, 
holding that the Acosta standard is the appropriate test for determining whether a particular social group 
is cognizable.3 However, since those courts of appeals decisions, the BIA has provided additional 
“clarification” of its requirements, and the law on particular social group requirements remains in flux. 
Section I.H. provides a brief analysis of the current state of the law in this area in the federal courts.   
 

 
The United Nations Refugee Agency (UNHCR), in its helpful guidance note on gang-related refugee claims 
notes that there is no universal definition of a “gang” but that for protection purposes, “gang” often 
refers to “relatively durable, predominantly street-based groups of young people for whom crime and 
violence is integral to the group’s identity.”4 Many gang-related asylum cases come from Central America, 
specifically from the Northern Triangle region of El Salvador, Guatemala, and Honduras. These cases often 
involve persecution at the hands of MS-13 or Mara 18, the two major gangs (or maras) operating in the 
region. MS-13 and Mara 18 are estimated to have as many as 85,000 members in El Salvador, Guatemala, 
and Honduras.5 The maras are involved in a wide range of criminal activity, including kidnapping, 
homicide, human trafficking, smuggling, and extortion and have been classified as “third generation” 
gangs due to their “internationalized, networked, and complicated structures.”6 
 
Gang culture centers on respect and reputation, meaning that any effort to resist or challenge the gang’s 
authority “often trigger[s] a violent and/or punitive response.”7 This response is directed at persons who 
resist recruitment, refuse to pay extortion, testify against gang members, or are otherwise perceived to 
oppose the gang’s power and activities.8 Accordingly, the maras contribute significantly to the 

                                                           
3 See Valdiviezo-Galdamez v. Att’y Gen., 663 F.3d 582 (3d Cir. 2011) (explicitly rejecting social visibility and 
particularity requirements); Gatimi v. Holder, 578 F.3d 611 (7th Cir. 2009) (explicitly rejecting social visibility 
requirement); Cece v. Holder, 733 F.3d 662, 669, 672 (7th Cir. 2013) (en banc) (noting that “[t]his Circuit has 
deferred to the Board’s Acosta formulation of social group” and that the validity of a particular social group should 
be determined not “merely by the language used” but whether the members “are also united by [a] common and 
immutable characteristic”). The Third and Seventh Circuits have yet to explicitly address the 2014 BIA decisions in 
Matter of W-G-R- and Matter of M-E-V-G-, discussed below, which renamed social visibility as social distinction and 
restated the particularity requirement. 
 
4 UNHCR, Organized Gangs, supra note 1, at ¶ 4. 
 
5 Congressional Research Service, Gangs in Central America 3 (Feb. 2014), available at 
http://www.refworld.org/docid/50bf56012.html (last visited May 23, 2017). 
 
6 Id. at 2. 
 
7 UNHCR, Organized Gangs, supra note 1, at ¶ 6. 
 
8 Id. at ¶¶ 7–9. 
 

A. Overview of Conditions in the Northern Triangle 

http://www.refworld.org/docid/50bf56012.html
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widespread violence in the region, which saw nearly 50,000 people murdered between 2011 and 2014.9 
In its 2016 Human Rights Reports, the U.S. Department of State described “[p]ervasive societal violence” 
in Honduras, noting that “[o]rganized criminal elements, including local and transnational gangs and 
narcotics traffickers, were significant perpetrators of violent crimes [who] committed acts of murder, 
extortion, kidnapping, torture, human trafficking,” and other crimes.10 In Guatemala, “[g]angs, organized 
crime, and narcotics trafficking organizations committed numerous acts of violence.”11 Similarly, the State 
Department found that the principal human rights abuses in El Salvador stemmed from widespread 
extortion and violent crimes including by gangs.12 Corruption, intimidation, and fear result in high levels of 
impunity for acts of violence or crimes carried out by the gangs to the point where convictions were 
achieved in only 5% of reported homicides in the Northern Triangle region.13  
 
This brief overview of the country conditions producing many of the gang-based asylum claims seen in 
the United States may help contextualize the following case discussion. Attorneys are encouraged to 
include significant country conditions evidence regarding the activities and operations of the specific gang 
and country involved in a particular claim as an important element of understanding that individual’s 
application for protection. 
 

 
In 2006, the BIA issued Matter of C-A-, the first decision in the Board’s modern strand of gang-related 
asylum jurisprudence.14 Diego Castillo-Arias, the applicant, was a baker in Colombia who received 
information from one friend, the chief of security for the Cali drug cartel, and passed it on to another 
friend, the general counsel for the city of Cali. After four years of informing on the Cali cartel and an 
attack by three armed men, Mr. Castillo-Arias fled to the United States where he claimed asylum based 
on the particular social group “noncriminal informants.”  
 
The BIA denied asylum, noting that while it did not require cohesiveness or homogeneity among 
members of a particular social group, “noncriminal informants” was still too loosely defined to “meet the 
requirement of particularity”—a requirement that had not existed prior to the C-A- decision.15 The Board 
also considered two narrower formulations of the particular social group: “former noncriminal 

                                                           
9 InSightCrime, The Northern Triangle: The Countries That Don’t Cry for Their Dead (Apr. 23, 2014), 
http://www.insightcrime.org/news-analysis/the-northern-triangle-the-countries-that-dont-cry-for-their-dead (last 
visited May 23, 2017). 
 
10 U.S. Department of State, Honduras 2016 Human Rights Report 1 (2017). 
 
11 U.S. Department of State, Guatemala 2016 Human Rights Report 1 (2017). 
 
12 U.S. Department of State, El Salvador 2016 Human Rights Report 1 (2017). 
  
13 InsightCrime, supra note 9. 
 
14 Matter of C-A-, 23 I. & N. Dec. 951 (B.I.A. 2006).  
 
15 Id. at 957. 
 

B. Matter of C-A-: Denial of “Noncriminal Informants” as a Particular 
Social Group 

http://www.insightcrime.org/news-analysis/the-northern-triangle-the-countries-that-dont-cry-for-their-dead
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government informants working against the Cali drug cartel” and “noncriminal drug informants working 
against the Cali drug cartel.” Though the BIA agreed that some shared past experiences could be 
immutable characteristics establishing a particular social group, the past experience of working as a 
government informant for compensation did not. Mr. Castillo-Arias emphasized that he did not receive 
compensation for his information, but the BIA still rejected his claim, analogizing to BIA precedent 
denying asylum to persons working as police officers or other professions that inherently involve some 
level of risk.16 The BIA also denied that either of the two alternate groups had sufficient social visibility 
since “the very nature of the conduct at issue is such that it is generally out of the public view.”17 Its final 
point in rejecting the group was that since the Cali cartel attempts to harm anyone who works against 
their interests, Mr. Castillo-Arias had not established that his group would be any narrower than the 
general Colombian population.18  
 

 
In 2008, the BIA issued Matter of S-E-G-, applying the particularity and social visibility requirements 
introduced in C-A- for the first time.19 In S-E-G-, the Board considered the application of two twin boys 
and their older sister. The twins had been robbed and beaten by MS-13 and threatened with death if they 
refused to join the gang. The gang members also threatened to rape or otherwise harm their sister. In 
their asylum applications, the brothers proposed the particular social group “Salvadoran youths resisting 
gang recruitment,” while their sister claimed “family members of such Salvadoran youth.” They also 
claimed asylum based on the political opinion of opposing the gang’s activities.  
 
The Board built upon the particularity and social visibility analyses introduced in C-A-, referring to the two 
elements as requirements additional to the Acosta immutable characteristic standard. After finding that 
“youth” constitutes a semi-mutable characteristic that may nevertheless be the basis of a particular social 
group,20 the Board devoted much of the analysis to particularity and social visibility. It quickly ruled the 
brothers’ proposed group was not sufficiently particular. A narrower articulation of the group—“male 
children lacking stable families and meaningful adult protection”—was also rejected on particularity 
grounds as those terms, according to the BIA, may be subject to various interpretations.21 Further, the BIA 
noted that the motivation of gang members in targeting the twins could have been something other than 
their membership in a “large and diffuse” group, an additional challenge to particularity.22 The sister’s 
claim based on family relationships was dismissed by the BIA as too amorphous without meaningful 

                                                           
16 Id. at 958–59 (citing to Matter of Fuentes, 19 I. & N. Dec. 658 (B.I.A. 1988)). 
 
17 C-A-, 23 I. & N. Dec. at 960.  
 
18 The Eleventh Circuit upheld the BIA’s decision. Castillo-Arias v. Att’y Gen., 446 F.3d 1190 (11th Cir. 2006). 
 
19 Matter of S-E-G-, 24 I. & N. Dec. 579 (B.I.A. 2008).  
 
20 Id. at 583–84. 
 
21 Id. at 585. 
 
22 Id. 
 

C. Matter of S-E-G-: Denial of “Salvadoran Youths Resisting Gang 
Recruitment” as a Particular Social Group or Political Opinion  



 10  

discussion. In its visibility analysis, the Board acknowledged that such determinations must be made in 
the context of the country of concern but found that the brothers did not provide evidence to show they 
were in a different situation than anyone else targeted for interfering with the gangs.  
 
The claimed political opinion was also dismissed on the grounds that the U.S. Supreme Court held in INS 
v. Elias-Zacarias that a “guerilla organization’s attempt to conscript a Guatemalan native into its military 
forces did not necessarily constitute ‘persecution on account of political opinion.’”23 Without evidence 
showing the brothers engaged in political activity or made anti-gang political statements, the BIA found 
that the brothers had not demonstrated a political motive in resisting the gang recruitment. Accordingly, 
the BIA denied the political opinion claim after noting there was no evidence that “the MS-13 gang 
members who pursued the respondents had any motive other than increasing the size and influence of 
their gang.”24  
 

 
Matter of E-A-G-, a companion case issued alongside Matter of S-E-G-, considered the asylum claim of a 
Honduran man based on political opinion and two social groups: “persons who are perceived to be 
affiliated with gangs” and “persons resistant to gang membership.”25 The gangs murdered E-A-G-’s two 
brothers and threatened his mother, and MS-13 repeatedly attempted to recruit E-A-G-.  
 
The BIA rejected the particular social group claim, finding that E-A-G- had provided no evidence that his 
resistance to recruitment made him “visible” to Honduran society as the harm suffered for his resistance 
“would arise from the individualized reaction of the gang to the specific behavior of the prospective 
recruit” rather than from his status as a member of the particular social group.26 The Board further 
rejected an argument that E-A-G-, given his age and lack of gang affiliation, would be presumed to have 
resisted gang recruitment by members of society thus establishing social visibility. In rejecting this 
argument, the BIA reasoned that particular social group jurisprudence does not approve of “artificial 
group definitions” or “statistical or actuarial groups.”27  
 
Though the Board noted that E-A-G- was not actually a member of any gang himself, it held that he was 
not able to claim asylum on the proposed group “persons who are perceived to be affiliated with gangs” 
because membership in a criminal enterprise cannot be the basis for a particular social group. The Board 
quickly rejected his political opinion claim, echoing its reasoning in S-E-G- that mere refusal to join a gang 
does not establish a political opinion as the gang may target him out of a desire to increase their own 
power and influence.  
  

                                                           
23 Id. at 588–89 (citing INS v. Elias-Zacarias, 502 U.S. 478 (1992)). 
 
24 S-E-G-, 24 I. & N. Dec. at 589.  
 
25 Matter of E-A-G-, 24 I. & N. Dec. 591 (B.I.A. 2008).  
  
26 Id. at 594. 
 
27 Id. at 595.   
 

D. Matter of E-A-G-: Denial of “Persons Resistant to Gang Membership” 
as a Particular Social Group or Political Opinion 
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After Matter of S-E-G- established “particularity” and “social visibility” as concrete requirements 
additional to the Acosta immutable characteristic standard, courts of appeals began weighing in on the 
validity of the two new requirements. Much of the courts of appeals discussion focused on whether the 
BIA intended “social visibility” to require a social group to have on-sight visibility, which would present a 
serious conflict with prior BIA precedent. There was also discussion about whose perspective established 
social visibility, whether internal diversity of a group would defeat particularity, and whether the 
requirements themselves were duplicative and invalid additions to the Acosta standard.28 In response to 
confusion about their validity and application, some circuits rejected all or part of the S-E-G- 
requirements, some declined to rule on their validity, and others deferred to them as permissible 
clarifications of the Acosta standard.29 In response to this circuit split, the BIA issued the companion 
decisions Matter of M-E-V-G- and Matter of W-G-R- in 2014. 
 

 
Matter of M-E-V-G- considered the application of a Honduran youth who had resisted MS-13’s 
recruitment attempts.30 In its decision, the Board acknowledged circuit confusion about the meaning of 
“social visibility” and renamed the criterion “social distinction” to clarify that on-sight visibility was not 
required.31 It further explained that “a group’s recognition for asylum purposes is determined by the 
perception of the society in question, rather than by the perception of the persecutor.”32 In its discussion 
of particularity, the BIA stated that it is “critical that the terms used to describe the group have commonly 
accepted definitions in the society of which the group is a part” and that the group “not be amorphous, 
overbroad, diffuse, or subjective.”33 Importantly, the Board clearly restated that the analysis of whether a 

                                                           
28 See National Immigrant Justice Center, Particular Social Group Practice Advisory: Applying for Asylum After Matter 
of M-E-V-G- and Matter of W-G-R- (Jan. 2016), available at http://www.immigrantjustice.org/resources/resources-
asylum-claims-based-membership-particular-social-group (last visited May 23, 2017); Benjamin Casper et al., Matter 
of M-E-V-G- and the BIA’s Confounding Legal Standard for “Membership in a Particular Social Group,” 14-06 Immigr. 
Briefings 1 (June 2014).   
 
29 See National Immigrant Justice Center, supra note 28; Casper et al., supra note 28. 
 
30 Matter of M-E-V-G-, 26 I. & N. Dec. 227 (B.I.A. 2014). 
 
31 Id. at 237.  
 
32 Id. at 242. However, the Board did allow some role for the persecutor’s perception of a group by noting that 
members of a group “may not be considered a group by themselves or by society unless and until the government 
begins persecuting them. Upon their maltreatment, it is possible that these people would experience a sense of 
‘group,’ and society would discern that this group of individuals, who share a common immutable characteristic, is 
distinct in some significant way.” Id. at 242–43. 
 
33 Id. at 239. 
 

E. Aftermath of Matter of S-E-G- and Matter of E-A-G-: The Courts of 
Appeals React to Particularity and Social Visibility  

F. Matter of M-E-V-G-: Affirming Particularity and Social Distinction in 
Case-by-Case Assessment 

http://www.immigrantjustice.org/resources/resources-asylum-claims-based-membership-particular-social-group
http://www.immigrantjustice.org/resources/resources-asylum-claims-based-membership-particular-social-group
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particular social group is cognizable demands case-by-case contextual analysis.34 Accordingly, it explicitly 
noted that the holdings in S-E-G- and E-A-G- were not meant to “be read as a blanket rejection of all 
factual scenarios involving gangs” as “[s]ocial group determinations are made on a case-by-case basis.”35  
 
Though the BIA used M-E-V-G-‘s case as an opportunity to expound on its changing particular social group 
standard, it declined to apply the standards to his proposed group, “Honduran youth who have been 
actively recruited by gangs but who have refused to join because they oppose the gangs,” instead 
remanding the case to the IJ for consideration under the new standards.  
 

 
Matter of W-G-R- reiterated M-E-V-G-’s discussion of the particularity and the newly-renamed social 
distinction requirements.36 However, instead of remanding the case to the IJ, the Board applied these 
requirements to the applicant Wilfredo Garay Reyes’s particular social group, “former Mara 18 members 
in El Salvador who have renounced their gang membership.” The BIA rejected Mr. Garay Reyes’s 
proposed group, finding particularity was not established since it could “include persons of any age, sex, 
or background.”37 Though persons persecuted on political, religious, or racial grounds may be of any age, 
sex, or background—and though the BIA’s own particular social group precedents do not require 
homogeneity among group members—the BIA nevertheless treated this internal diversity as dispositive 
to the cognizability of the particular social group at issue there.38  
 
Analyzing social distinction, the Board found that the record did not establish that Salvadoran society 
views former gang members as a distinct group. Specifically, the BIA noted the record evidence discussing 

                                                           
34 Id. at 238 (“The particular social group analysis does not occur in isolation, but rather in the context of the society 
out of which the claim for asylum arises.”); see also id. at 241 (“[T]he overall definition is applied in the fact-specific 
context of an applicant’s claim for relief.”).  
 
35 Id. at 251. 
 
36 Matter of W-G-R-, 26 I. & N. 208 (B.I.A. 2014). 
 
37 Id. at 221. The BIA denied W-G-R-’s alternate particular social group, “deportees from the United States to El 
Salvador,” on similar grounds of particularity. Id. at 223 (citing to Lizama v. Holder, 629 F.3d 440 (4th Cir. 2011); 
Delgado-Ortiz v. Holder, 600 F.3d 1148 (9th Cir. 2010)) (“The respondent’s purported social group could include 
men, women, and children of all ages.”).  
 
38 The BIA also engaged in confusing reasoning in which it implied particularity must be established by showing 
social distinction. Id. at 221 (“The boundaries of a group are not sufficiently definable unless the members of society 
generally agree on who is included in the group and evidence that the social group proposed by the respondent is 
recognized within the society is lacking in this case.”); see also Matter of Kasinga, 21 I. & N. Dec. 357 (B.I.A. 1996) 
(allowing the internally diverse group of young women of a particular tribe opposed to FGM to constitute a 
particular social group); Matter of Toboso-Alfonso, 20 I. & N. Dec. 819 (B.I.A. 1990) (allowing the internally diverse 
group of gay Cuban men to constitute a particular social group); Matter of Fuentes, 19 I. & N. Dec. 658 (B.I.A. 1988) 
(allowing the internally diverse group of former members of the national police to constitute a particular social 
group). 
 

G. Matter of W-G-R-: Applying Particularity and Social Distinction to Deny 
“Former Members of Mara 18 in El Salvador” as a Particular Social 
Group 
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discrimination against former gang members did not clarify why such discrimination occurred. In a line of 
reasoning that focused more on the motivation behind the discrimination than the cognizability of the 
group, the BIA questioned whether any societal discrimination or harassment directed at former gang 
members may be explained by a mistaken belief that they were current gang members.39 After concluding 
the group is not cognizable for failure of social distinction and particularity, the BIA considered nexus and 
concluded Mr. Garay Reyes had not “shown that any acts of retribution or punishment by gang members 
would be motivated by his status as a former gang member, rather than by the gang members’ desire to 
enforce their code of conduct and punish infidelity to the gang.”40   
 

 
Prior to M-E-V-G- and W-G-R-, the Third and Seventh Circuits rejected all or part of the then-social 
visibility and particularity requirements, holding that the Acosta immutability standard is the appropriate 
test for determining whether a particular social group is cognizable.41 
 
Since the BIA’s issuance of decisions in Matter of M-E-V-G- and W-G-R-, advocates have continued to 
critique the Board’s position for its duplicative reasoning, illogical application, and inconsistency with BIA 
precedent.42 The Ninth Circuit is the only circuit to rule directly on the validity of the M-E-V-G- and W-G-
R- requirements and has upheld them as reasonable and entitled to Chevron deference.43 Though not 
ruling on their validity, other circuits, with the exception of the Third and Seventh Circuits, have indicated 
the decisions are consistent with the courts’ prior precedent or have simply applied the particularity and 
distinction analysis without comment.44  

                                                           
39 W-G-R-, 26 I. & N. Dec. at 222. 
 
40 Id. at 224 (citing Matter of E-A-G-, 24 I. & N. Dec. 591 (B.I.A. 2008)). The Ninth Circuit recently upheld the BIA’s 
decision. Reyes v. Lynch, 842 F.3d 1125 (9th Cir. 2016). 
 
41 See Valdiviezo-Galdamez v. Att’y Gen., 663 F.3d 582 (3d Cir. 2011) (explicitly rejecting social visibility and 
particularity requirements); Gatimi v. Holder, 578 F.3d 611 (7th Cir. 2009) (explicitly rejecting social visibility 
requirement); Cece v. Holder, 733 F.3d 662, 669, 672 (7th Cir. 2013) (en banc) (noting that “[t]his Circuit has 
deferred to the Board’s Acosta formulation of social group” and that the validity of a particular social group should 
be determined not “merely by the language used” but whether the members “are also united by [a] common and 
immutable characteristic”). The Third and Seventh Circuits have yet to explicitly address the 2014 BIA decisions in 
Matter of W-G-R- and Matter of M-E-V-G-, which renamed social visibility as social distinction and restated the 
particularity requirement.  
 
42 See, e.g., National Immigrant Justice Center, supra note 28; Casper et al., supra note 28. 
 
43 Reyes, 842 F.3d at 1133 (“We . . . conclude that [the] BIA’s present articulation of the ‘particularity’ and ‘social 
distinction’ requirements is consistent with the statute, reflects the agency’s ongoing efforts to construe the 
ambiguous statutory phrase ‘particular social group,’ is reasonable, and is entitled to Chevron deference.”). 
 
44 See, e.g., Paiz-Morales v. Lynch, 795 F.3d 238, 243 (1st Cir. 2015) (“The change in terminology did not depart from 
the BIA’s prior interpretation, but merely clarified that literal ocular visibility ‘is not, and never has been, a 
prerequisite for a viable particular social group.’”); Paloka v. Holder, 762 F.3d 191, 197 (2d Cir. 2014) (stating that 
“M-E-V-G- and W-G-R- have clarified the legal landscape for adjudicating ‘particular social group claims’” and 
remanding for reconsideration of the proposed social group in light of these BIA decisions); Oliva v. Lynch, 807 F.3d 

H. Particularity and Social Distinction: Current State of the Law in the 
Courts of Appeals 
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Practice Pointers 

 
We recommend that attorneys representing individuals whose claims arise in the Third or Seventh 
Circuits—the only circuits to previously reject all or part of the S-E-G- standards—argue that social 
distinction and particularity are not supported by circuit precedent and cases applying the Acosta 
standard are still controlling, as W-G-R- and M-E-V-G- continue to impose requirements that are 
unreasonable interpretations of statute and inconsistent with prior BIA precedent.45 Be aware, 
however, that the government will likely argue that subsequent agency precedent in W-G-R- and M-E-
V-G- requires both the Third and Seventh Circuits to revisit their holdings.46 Neither circuit to date has 
squarely addressed whether the BIA’s newest articulations of social distinction and particularity require 
a different outcome, and both circuits have continued to analyze social groups without reference to 
them. 
  
Practitioners in other jurisdictions that have not squarely considered the M-E-V-G- and W-G-R- 
articulations should consider preserving challenges to them as they perpetuate the BIA’s departure 
from its precedent, are unreasonable interpretations of the asylum statute, and should not be 
accorded deference. Possible lines of argument challenging the M-E-V-G- and W-G-R- standards may 
include, but are not limited to, the following:  
 

                                                           
53 (4th Cir. 2015) (remanding for consideration of all evidence relevant to validity of the proposed social group, with 
reference to the social distinction requirement); Hernandez-De La Cruz v. Lynch, 819 F.3d 784, 787 n.1 (5th Cir. 
2016) (“While adhering to its prior interpretations of ‘particular social group,’ the BIA recently renamed the first 
element of this test ‘social distinction’ to emphasize that literal or ‘ocular’ visibility is not required.”); Menijar v. 
Lynch, 812 F.3d 491, 498 (6th Cir. 2015) (“[T]he definition of ‘social distinction’ in M-E-V-G- is simply meant to clarify 
the Board’s previous requirement of ‘social visibility’ and is fully consistent with the Board’s construction we 
accepted in Umana-Ramos . . . .” (citing Umana-Ramos v. Holder, 724 F.3d 667, 671 (6th Cir. 2013)); Chilel v. Holder, 
779 F.3d 850 (8th Cir. 2015) (rejecting petitioner’s claim for lack of evidence that the proposed group was 
immutable, defined with particularity, and socially distinct); Rodas-Orellana v. Holder, 780 F.3d 982, 992 (10th Cir. 
2015) (“Because we conclude . . . that Matter of M-E-V-G- and Matter of W-G-R- are consistent with our past 
interpretation of social visibility, Rivera-Barrientos controls this case.”(citing Rivera-Barrientos v. Holder, 666 F.3d 
641 (10th Cir. 2012)); Gonzales v. Att’y Gen., 820 F.3d 399 (11th Cir. 2016) (noting without significant analysis that 
the BIA’s reliance on M-E-V-G- and W-G-R- to reject the proposed group in the case at hand was not an 
unreasonable interpretation and therefore merited Chevron deference).  
 
45 For a thorough analysis of argument strategies regarding the M-E-V-G- and W-G-R- standards, see National 
Immigrant Justice Center, supra note 28, and Casper et al., supra note 28. 
 
46 See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Services, 545 U.S. 967 (2005) (holding that where agency 
was entitled Chevron deference on an issue, but a federal court issued a precedent decision on it before the agency 
did, court must defer to a subsequent published decision by the agency). The posture for particular social group 
interpretation differs from Brand X, in that the prior Third and Seventh Circuit decisions rejected the interpretation 
of the agency rather than deciding the issue prior to the agency; nevertheless, the government will likely contend 
that the new BIA precedent decisions on social group in W-G-R- and M-E-V-G- are owed deference and should be 
upheld as reasonable.  
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(1) The decisions do not clarify the confusion surrounding the terms, nor do they convincingly 
establish that the particularity and social distinction requirements are a natural evolution of 
case law or were considered and applied in earlier BIA precedent as the BIA claims;47  

(2) Contrary to the BIA’s contention, the social distinction and particularity requirements are 
inconsistent with what is required to prove the other grounds for asylum and so violate the 
principle of ejusdem generis;48  

(3) Although renamed, social distinction continues to focus on external perception of a group in 
society, which would deny protection to members of a group so marginalized that society 
refuses to recognize their existence (e.g., homosexuals in Iran);49  

(4) Different in name only, particularity is essentially the same thing as social distinction; 
particularity is an unnecessary filter as a group must be clearly defined in order to be 
recognized in society;50  

(5) To the extent that particularity as explained in M-E-V-G- and W-G-R- requires a social group to 
be narrowly defined, homogenous, or cohesive, the decisions are inconsistent with BIA and 
federal precedent in numerous circuits and an unreasonable interpretation of the statute;51  

                                                           
47 Prior to M-E-V-G- and W-G-R-, the Third and Seventh Circuits held that the particularity and then-social visibility 
requirements were inconsistent with the BIA’s prior decisions in Kasinga, 21 I. & N. Dec. 357, Toboso-Alfonso, 20 I. & 
N. Dec. 819, and Fuentes, 19 I. & N. Dec. 658. See, e.g., Valdiviezo-Galdamez, 663 F.3d at 604; Gatimi, 578 F.3d at 
615–16. For arguments on why the BIA’s attempt in M-E-V-G- to reconcile these requirements with prior precedent 
fails, see National Immigrant Justice Center, supra note 28, at 4–5, and Casper et al., supra note 28, at 20.   
   
48 See, e.g., Matter of Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985) (emphasizing “the well-established doctrine of 
ejusdem generis, meaning literally, ‘of the same kind,’ to be most helpful in construing the phrase ‘membership in a 
particular social group’”); Brief of the UNHCR as Amicus Curiae in Support of the Petitioner, at 22–23, Valdiviezo-
Galdamez v. Holder, 663 F.3d 582 (3d Cir. 2011) [hereinafter UNHCR Amicus Brief], available at 
http://www.refworld.org/docid/49ef25102.html (last visited May 23, 2017) (“[T]o the extent the Board continues to 
believe that the ejusdem generis canon of construction is most helpful . . .  the social distinction test finds no 
support in that canon.” (internal quotation marks and citation omitted)). 
 
49 The High Court of Australia, for example, has noted the importance of considering “social perception”—not to be 
confused with literal visibility—in analyzing asylum claims based on membership in a particular social group, but has 
rejected “making social perception a requirement [which] could seriously distort the analysis, as ‘[c]ommunities may 
deny the existence of particular social groups because the common attribute shared by members of the group 
offends religious or cultural beliefs held by a majority of the community.’” Fatma E. Marouf, The Role of Foreign 
Authorities in U.S. Asylum Adjudication, 45 N.Y.U. J. Int’l L. & Pol. 391, 431–33 (2013) (quoting Applicant S v. Minister 
for Immigration and Multicultural Affairs (2004) 217 CLR 387, 400 (Austl.)). 
 
50 See, e.g., Valdiviezo-Galdamez, 663 F.3d at 608 (“‘Particularity’ appears to be little more than a reworked 
definition of ‘social visibility’ and the former suffers from the same infirmity as the latter.”); Casper et al., supra note 
28, at 21 (noting that the difference in tests for particularity and social distinction remains unclear after M-E-V-G- 
and W-G-R-). 
  
51 See, e.g., Henriquez-Rivas v. Holder, 707 F.3d 1081, 1093–94 (9th Cir. 2013) (en banc); Cece v. Holder, 733 F.3d 
662, 674 (7th Cir. 2013) (en banc); Perdomo v. Holder, 611 F.3d 662, 669 (9th Cir. 2010). Practitioners may also 
argue that requiring a particular social group to be narrowly defined, homogenous, or cohesive in order to pass the 

http://www.refworld.org/docid/49ef25102.html
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(6) The BIA’s hyper-focus on the precise definition of a particular social group as well as the 
evidence required to prove social distinction and particularity significantly disadvantage pro se 
litigants;52  

(7) Social distinction and particularity are inconsistent with the object and purpose of the 1951 
Refugee Convention and its 1967 Protocol relating to the Status of Refugees, and Congress’s 
clear intent to bring the United States into compliance with its international obligations.53 

Out of an abundance of caution, until the law is settled we recommend that all practitioners also 
submit ample country conditions evidence and argue that the social distinction and particularity 
requirements are satisfied by the facts of the case. 
 

  
CGRS offers attorneys the following guidance to help attorneys craft successful claims, developed based 
on BIA and federal court jurisprudence and our analysis of the outcomes of gang-based asylum cases in 
which CGRS has provided technical assistance or amicus support.    
 
 

II. CGRS LEGAL ANALYSIS AND STRATEGIES   
 

The courts of appeals have generally focused their considerations on the cognizability of a proposed 
particular social group, the merits of a political opinion claim, or nexus. For that reason, this advisory 
focuses on those issues and provides a briefer discussion of harm rising to level of persecution, 
government inability or unwillingness to protect, and the possibility of internal relocation.  
 
This advisory attempts to provide a comprehensive introduction to gang-related asylum claims, brought 
on the grounds of political opinion, race, religion, and membership in a particular social group. The 
jurisprudence of gang-related claims is complex and practitioners may benefit from reviewing the 
following practice advisories and articles to further their knowledge of the law in this area:   
 

                                                           
BIA’s particularity test simultaneously runs counter to the BIA’s social distinction test which requires the group to be 
defined by parameters that the society would actually recognize; therefore, it would be incredibly difficult for a 
group to meet both requirements. See, e.g., National Immigrant Justice Center, supra note 28, at 5; Casper et al., 
supra note 28, at 20 (noting that while a group defined as “men between the ages of 15 and 20 who were members 
of the Mara 18 for two years or less and renounced their membership within 5 years” may have addressed the BIA’s 
particularity concerns in W-G-R-, “it would likely not have social salience”). 
  
52 See, e.g., National Immigrant Justice Center, supra note 28, at 6; Brief of the National Immigrant Justice Center as 
Amicus Curiae in Support of the Respondent, at 19–25, Matter of M-E-V-G-, 26 I. & N. Dec. 227 (B.I.A. 2014), 
available at http://www.immigrantjustice.org/resources/resources-asylum-claims-based-membership-particular-
social-group (last visited May 23, 2017); see also Cece, 733 F.3d at 672 (stating that “it is not fair to conclude” that 
the proposed group is not valid “merely by the language used”). 
 
53 See generally UNHCR Amicus Brief, supra note 48.  
  

http://www.immigrantjustice.org/resources/resources-asylum-claims-based-membership-particular-social-group
http://www.immigrantjustice.org/resources/resources-asylum-claims-based-membership-particular-social-group
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National Immigrant Justice Center, Particular Social Group Practice Advisory: Applying for Asylum 
After Matter of M-E-V-G- and Matter of W-G-R- (Jan. 2016) 
 
Deborah Anker & Palmer Lawrence, “Third Generation” Gangs, Warfare in Central America, and 
Refugee Law’s Political Opinion Ground, 14-10 Immigr. Briefings (Oct. 2014) 
 
Benjamin Casper et al., Matter of M-E-V-G- and the BIA’s Confounding Legal Standard for 
“Membership in a Particular Social Group,” 14-06 Immigr. Briefings (June 2014) 
 
Capital Area Immigrants’ Rights Coalition, Practice Manual for Pro Bono Attorneys: Representing 
Unaccompanied Immigrant Children (Jan. 2014) 
 
Lisa Frydman & Neha Desai, Beacon of Hope or Failure of Protection? U.S. Treatment of Asylum 
Claims Based on Persecution by Organized Gangs, 12-10 Immigr. Briefings (Oct. 2012) 

 
In addition, attorneys should familiarize themselves with helpful and persuasive UNHCR guidance on this 
issue, both general and country-specific: 
 

UNHCR, Guidance Note on Refugee Claims Relating to Victims of Organized Gangs (Mar. 2010) 
 
UNHCR, Eligibility Guidelines for Assessing the International Protection Needs of Asylum-Seekers 
from El Salvador (Mar. 2016) 
 
UNHCR, Eligibility Guidelines for Assessing the International Protection Needs of Asylum-Seekers 
from Honduras (July 2016)  

 
 

 

 Analytical Framework  

 
Below is a brief outline detailing the kind of evidence that adjudicators have relied on in past cases to 
establish immutability, social distinction, particularity, nexus, and governmental inability or unwillingness 
to protect. This overview is intended to provide a starting point for establishing the best framing and 
evidentiary support needed for an individual claim. More tailored recommendations and specific circuit 
law for various social group formulations and nexus arguments are detailed infra.   
 
 

Immutable Characteristic 

 

The following characteristics are relatively well-established as immutable characteristics: youth; 
gender; nationality; race/ethnicity; religion; past experiences (which may include resistance to gang 
recruitment); former gang membership; family relationships; other domestic relationships that cannot 
be ended due to religious, cultural, or legal constraints; landownership.  
 
 

A. Particular Social Group 
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Social Distinction 

 

“Our precedents have collectively focused on the extent to which the group is understood to exist as a 
recognized component of the society in question.”54 This may be evidenced, for example, by: 

• Higher incidence of violence against group members  

• Discrimination and harassment of group members 

• Laws enacted that address the group in some way (e.g., to protect, punish, or restrict the rights 
of group members) 
 

Particularity 

 

“A particular social group must be defined by characteristics that provide a clear benchmark for 
determining who falls within the group.”55 This may be evidenced, for example, by: 

• Commonly accepted definitions of terms 

• Social, cultural, and legal constructs of the group 

• Police refusal to intervene because of group status 
Limiting the internal diversity of the group as much as possible is helpful, provided doing so does not 
defeat social distinction.   
 

Nexus 

 

The persecutor need only act in part because of the protected characteristic. 

• Regardless of the initial reasons for persecution, nexus can be established if the applicant is 
later persecuted on account of a protected ground. 

• Persecution can occur even in the context of generalized crime and violence. 

• Nexus does not require punitive intent on the part of the persecutor.  

• Nexus can be determined by direct evidence of the persecutor’s beliefs or circumstantial 
evidence of the legal and social norms that permit abuse of group members. 
 

Governmental Inability or Unwillingness to Protect 

 

For past persecution, consider the government’s actions if it was reported or whether reporting would 
have been futile or dangerous. For future persecution, the test is whether the government has taken 
steps that reduce the fear to below the well-founded fear threshold. 

• Government’s inability or unwillingness to protect can be shown by an individual’s attempt to 
report the gang to the police and a lacking response. 

• As reporting is not required to demonstrate governmental inability or unwillingness to protect, 
country conditions reports that document impunity for gangs can also suffice.  
  

                                                           
54 Matter of W-G-R-, 26 I. & N. Dec. 208, 217 (B.I.A. 2014). 
 
55 Matter of M-E-V-G-, 26 I. & N. Dec. 228, 239 (B.I.A. 2014). 
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 Particular Social Group Formulation 

 
Claims based on membership in a particular social group should proceed in two steps. First, the social 
group must be defined. Second, it must be established that the applicant is a member of said group.56 A 
particular social group, according to the BIA, must (1) be comprised by members who share a common or 
immutable or fundamental characteristic (the Acosta framework), (2) be socially distinct within the 
society in question, and (3) be defined with particularity.  
 

Practice Pointers 

 
When crafting particular social groups for gang-based asylum claims, CGRS recommends attorneys 
review BIA and relevant circuit interpretations of analogous groups to guide the formulation and 
record support needed to establish cognizability. 
 
Social groups need not be small to be cognizable, but a group is overbroad if it is defined by traits that 
are not the characteristics targeted by the persecutor. In other words, attorneys should define a social 
group by reference to those immutable or fundamental characteristics which are the specific reason(s) 
the applicant is targeted. However, attorneys should avoid defining the social group by terms that 
incorporate the harm (e.g., “persons attacked by MS-13 for refusing to join the gang”) as this is circular 
reasoning and not recognized.57 
 
We recommend that attorneys proffer several alternative groups depending on the facts and 
circumstances of the case. Note that the social group for the initial or past persecution may be distinct 
from the social group for subsequent or future persecution depending on the facts. When possible, it 
may also be wise to formulate alternate claims based on political opinion, religion, or race in addition 
to particular social groups.  
 

                                                           
56 Note that at least one circuit has upheld imputed membership in a particular social group. See Amanfi v. Ashcroft, 
328 F.3d 719 (3d Cir. 2003).   
 
57 See, e.g., Rodriguez v. Att’y Gen., 735 F.3d 1309 (11th Cir. 2013). This issue is not so clear or well understood, 
however, and we have seen adjudicators deny social groups that simply and appropriately reference the harm. The 
fact of past harm may be an immutable characteristic for claims based on a well-founded fear of future persecution 
or threats to life/freedom. For example, in Lukwago v. Ashcroft the Court held that former child soldiers constitute a 
particular social group and that the applicant had a well-founded fear of future persecution on the basis of his 
membership in said group. 329 F.3d 157 (3d Cir. 2003). Moreover, a trafficking victim may suffer further persecution 
upon return to their country because they were involved in prostitution or because they fled their traffickers. See, 
e.g., Cece, 733 F.3d 662 (en banc). However, the Eighth Circuit, recently rejected on nexus grounds the asylum claim 
of a man who was kidnapped and forced to work cultivating drugs for a drug cartel as a child and escaped, stating 
that “the most severe harm Gonzalez Cano suffered—abduction and forced labor—are the characteristics that 
define his proposed particular social group. As such, his membership in that group could not have been the motive, 
at least initially, for the persecution.” Cano v. Lynch, 809 F.3d 1056, 1059 (8th Cir. 2016). The court did not appear to 
consider the potential future persecution the petitioner might face as a result of being an “escapee Mexican child 
laborer.” Id. at 1058. 
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It is the applicant’s burden to articulate the particular social group in which they claim membership, to 
provide evidence supporting the existence of the social group in the society in question, and to 
demonstrate the causal connection between the abuse and the group membership. However, 
cognizability of a social group is a legal question for the adjudicator to analyze, based on the record 
evidence.58  
 
In addition, both the BIA and the courts of appeals have made clear that social group determination must 
proceed case-by-case.59 The fact that a social group was found not to be cognizable in one case does not 
mean that it cannot be valid in another case. Whether a group is cognizable depends on the record 
submitted in an individual case. Be sure to submit a strong record that establishes that the social group 
articulated satisfies all of the requirements for social group membership. 
 
We therefore urge attorneys to advance all formulations of the particular social group at issue that might 
be supported by the record for IJ to apply the proper legal standard to the undisputed facts. If your case 
is before the BIA, and the Department of Homeland Security (DHS) argues that you are improperly 
arguing a social group not raised below, CGRS is available to discuss legal strategy. 
 
In the following sections, we describe particular social groups frequently used in gang-based asylum 
claims. Due to the volume of cases, we provide a general overview and strategic considerations in the 
sections below while Appendix I contains a more thorough listing of relevant cases from each circuit to 
guide further research. CGRS is available to help formulate a social group and identify country conditions 
that establish the social distinction and particularity of the group. If you would like tailored consultation 
regarding the social group in your case, please do not hesitate to fill out a request on our website here: 
http://cgrs.uchastings.edu/assistance. 
 

 
Particular social groups based on an applicant’s resistance to gang recruitment have been widely rejected 
by the courts of appeals which interpret Matter of S-E-G- as categorically barring any group based on 
resistance to gang recruitment. As such, the courts have infrequently engaged in a meaningful analysis of 
the record in a particular case, instead treating the group invalid as a matter of law.60 Practitioners 
bringing claims in this category should emphasize that the BIA did not intend S-E-G- to serve as a 
categorical bar to these groups as it specifically notes in M-E-V-G- that its “holdings in Matter of S-E-G- 

                                                           
58 See, e.g., Ayala v. Holder, 640 F.3d 1095, 1096–97 (9th Cir. 2011) (noting that whether a group constitutes a 
particular social group is reviewed de novo as a question of law); Ngengwe v. Mukasey, 543 F.3d 1029, 1033 (8th 
Cir. 2008) (same); Gomez-Zuluaga v. Att’y Gen., 527 F.3d 330, 339 (3d Cir. 2008) (same); Elien v. Ashcroft, 364 F.3d 
392, 396 (1st Cir. 2004) (same).  
 
59 See Pirir-Boc v. Holder, 750 F.3d 1077, 1083–84  (9th Cir. 2014) (stressing “case-by-case” determination of 
particular social groups); Matter of M-E-V-G-, 26 I. & N. Dec. at 251; Matter of Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 
1985). 
 
60 See, e.g., Garcia-Callejas v. Holder, 666 F.3d 828, 830 (1st Cir. 2012) (“There is no point repeating a full analysis of 
the group in each successive case.”).  
 

1. Resistance to Recruitment or Gang Authority 

http://cgrs.uchastings.edu/assistance
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and Matter of E-A-G- should not be read as a blanket rejection of all factual scenarios involving gangs.”61 
Attorneys may also cite to recent cases affirming the need for contextual review of proposed social 
groups and note the long-standing principle that groups are to be analyzed on their individual merits.62   
 
Even when the courts do engage in a review of a proposed group’s particularity and distinction they are 
reluctant to find a cognizable group. The courts have often dismissed claims for failure to establish a non-
amorphous grouping.63 Applicants that attempt to overcome this by formulating groups defined by 
resistance to recruitment plus one or more narrowing characteristic have also been rejected.64 Further, in 
W-G-R-, the BIA included troubling language indicating that internal diversity may be sufficient to defeat 
particularity.65 The First Circuit has already cited approvingly to this language in denying a resistance to 
recruitment claim.66 In anticipation that more circuits may follow suit, attorneys are encouraged to cite to 
the significant precedent establishing that size or internal diversity does not render a group insufficiently 
particular and looking at social groups in the context of the other enumerated grounds of race, religion, 
and nationality (which include large and diverse groups of individuals).67  
 
Resistance to recruitment claims are often rejected for failure to establish social distinction on the 
grounds that applicants have failed to distinguish their group’s risk of persecution from the gang violence 
endured by the general population.68 Attorneys may note that both the BIA and the courts of appeals 

                                                           
61 M-E-V-G-, 26 I. & N. Dec. at 251. 
 
62 Id. at 231, 241, 251 (“Social group determinations are made on a case-by-case basis.”); see also W-G-R-, 26 I. & N. 
Dec. at 214; Matter of S-E-G-, 24 I. & N. Dec. 579, 584, 587 (B.I.A. 2008) (“The question whether a proposed group 
has a shared characteristic with the requisite ‘social visibility’ must be considered in the context of the country of 
concern and the persecution feared.”); Matter of C-A-, 23 I. & N. Dec. 951, 956 (B.I.A. 2006); Acosta, 19 I. & N. Dec. 
at 234. In the first published decision issued after M-E-V-G-, the Ninth Circuit remanded a case specifically for failure 
to apply a contextual analysis to the petitioner’s claim. Pirir-Boc, 750 F.3d at 1083–84. 
 
63 See, e.g., Zelaya v. Holder, 668 F.3d 159 (4th Cir. 2012); Orellana-Monson v. Holder, 685 F.3d 511 (5th Cir. 2012); 
Gaitan v. Holder, 671 F.3d 678 (8th Cir. 2012). 
 
64 See, e.g., Mayorga-Vidal v. Holder, 675 F.3d 9 (1st Cir. 2012).  
 
65 Matter of W-G-R-, 26 I. & N. Dec. 208, 221 (B.I.A. 2014).  
 
66 Paiz-Morales v. Lynch, 795 F.3d. 238 (1st Cir. 2015). 
 
67 See, e.g., N.L.A. v. Holder, 744 F.3d 425, 438 (7th Cir. 2014) (“[I]t would be antithetical to asylum law to deny 
refuge to a group of persecuted individuals who have valid claims merely because too many have valid claims.”); see 
also Cece v. Holder, 733 F.3d 662 (7th Cir. 2013) (en banc); Henriquez-Rivas v. Holder, 707 F.3d 1081, 1093–94 (9th 
Cir. 2013) (en banc) (“The diversity of ‘lifestyles’ and ‘origin’ . . . [do] not concern the ‘particularity’ requirement per 
se, nor are they relevant to our analysis.”); Perdomo v. Holder, 661 F.3d 662 (9th Cir. 2011); Malonga v. Mukasey, 
546 F.3d 546 (8th Cir. 2008); C-A-, 23 I. & N. Dec. 951. Additionally, it may be worth noting that persons persecuted 
on the basis of a race, religion, nationality, or political opinion would likely see their claims fail if internal diversity 
was required for those protected grounds.   
 
68 See, e.g., Garcia v. Holder, 746 F.3d 869 (8th Cir. 2014); Rivera-Barrientos v. Holder, 666 F.3d 641 (10th Cir. 2012). 
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have issued decisions stating that persecution may arise in the context of generalized conflict.69 Evidence 
demonstrating higher rates of violence may help establish social distinction even in a context of 
generalized violence. However, such evidence also speaks to nexus, so practitioners should take care to 
distinguish their briefing on the social distinction and nexus elements of the claim.70 Whenever possible, a 
variety of record evidence demonstrating distinction should be cited, including the enactment of special 
laws that address the situation of the group.71  
 
Opposition to gang authority, even in the context of non-recruitment, can also be the basis of a 
cognizable particular social group. The Ninth Circuit, for example, has reversed the BIA’s rejection of the 
proposed social group “persons taking concrete steps to oppose gang membership and gang authority.”72 
The court remanded the case for further consideration as the BIA merely found the group precluded 
under S-E-G- and did not perform the required evidence-based inquiry into social group cognizability. 
UNHCR has advised that it “considers that persons perceived by a gang as contravening its rules or 
resisting its authority may be in need of international refugee protection on the grounds of their 
(imputed) political opinion, membership of a particular social group, or on the basis of other Convention 
grounds.”73 
 
Record evidence plays an important role in establishing particularity and distinction and should include 
significant country conditions documentation. However, given the federal courts’ general reluctance to 
approve this group formulation, it is also important to think through alternate social group formulations 
and consider whether the case may be argued as a political opinion or religious persecution claim.  
 

 
Gang claims that involve gender-based violence have been difficult to win in the courts of appeals. 
However, the BIA’s 2014 decision in Matter of A-R-C-G- may see these claims receiving greater 
acceptance.74 A-R-C-G- establishes that domestic violence may be grounds for asylum, indicating that 
domestic relationships are appropriately considered immutable and analyzing a gender-based particular 

                                                           
69 M-E-V-G-, 26 I. & N. Dec. at 251 (“It is clear persecution on account of a protected ground may occur during 
periods of civil strife if the victim is targeted on account of a protected ground.”); see also Sinha v. Holder, 564 F.3d 
1015 (9th Cir. 2009); Konan v. Att’y Gen., 432 F.3d 497 (3d Cir. 2005); Vente v. Gonzales, 415 F.3d 296 (3d Cir. 2005); 
Matter of H-, 21 I. & N. Dec. 337 (B.I.A. 1996). 
 
70 W-G-R-, 26 I. & N. Dec. at 223 (“Because the persecution of members of a particular social group can be a factor 
 . . . in determining whether the group is recognized as a distinct group within the relevant society, the question 
whether a cognizable social group exists may improperly be conflated with the question whether the feared harm 
would be inflicted on account of membership in that group.”).  
 
71 See supra Section II.A(i). 
 
72 Pirir-Boc v. Holder, 750 F.3d 1077 (9th Cir. 2014). 

  
73 UNHCR, Guidelines for Assessing the International Protection Needs of Asylum-Seekers from El Salvador 30 (Mar. 
2016) [hereinafter UNHCR, El Salvador], available at http://www.refworld.org/docid/56e706e94.html (last visited 
May 23, 2017); see also UNHCR, Organized Gangs, supra note 1, at ¶¶ 32–51.  
 
74 Matter of A-R-C-G-, 26 I. & N. Dec. 388 (B.I.A. 2014).  
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social group in light of the cultural and societal attitudes towards women. Given the BIA’s acceptance of 
an immutable relationship (marital in the case of A-R-C-G-) as the basis of a particular social group, 
practitioners should be sure to argue forced or otherwise immutable relationships as a particular social 
group when appropriate on the individual facts. It is important to remember that each case should be 
assessed on the individualized facts and that what may not constitute a “relationship” in the United 
States could very well be one in another country. For example, attorneys should look to the scope of laws 
against domestic violence of the country in question which may include violence in relationships outside 
of marriage or even cohabitation. Moreover, the fact that a woman was forced into a relationship, 
instead of entering into it consensually, does not undermine a claim for protection but only further 
highlights the woman’s inability to end the relationship that exists (since its inception) on the man’s 
terms. 
 
The federal courts have historically failed to analyze gang-based asylum claims that involve gender 
violence in the appropriate cultural context. In many cases, claims brought by women who resist 
recruitment are analyzed in the same perfunctory manner as those claims brought by men resisting 
recruitment (and it is not clear from the decisions if the gender-based reasons for the persecution were 
argued or documented in the first place).75 For gendered claims, the courts compound their error by 
failing to consider the subordinate position women hold in many countries, including the perception that 
women are the property of men, and the general acceptance of violence against women. Moreover, 
there is significant evidence these discriminatory views are aggravated in gangs. Gangs often view women 
as property and thus may force a woman to become the “girlfriend” of a gang member or otherwise 
become affiliated with the gang.  
 
When combined with evidence showing the disproportionate rates of violence suffered by women—one 
indicator of social distinction—adjudicators should find that prevailing attitudes about women 
demonstrates society at large sees women as distinct and that the gang specifically targets them because 
of their distinct, subordinate status. The A-R-C-G- decision establishes social distinction through the 
“culture of ‘machismo and family violence’ as well as the existence of laws specifically designed to protect 
domestic violence victims.”76 Particularity is evidenced by the commonly-understood definitions of each 
element of the particular social group.77 Including record evidence that tracks the A-R-C-G- analysis, as 
well as citing to previous decisions recognizing the validity of gender, past experiences, and resistance to 
gangs as bases for a particular social group, may persuade the adjudicator of the validity of these 
groups.78 CGRS also has on file copies of favorable unpublished IJ and BIA decisions recognizing particular 

                                                           
75 See, e.g., Mendez-Barrera v. Holder, 602 F.3d 21 (1st Cir. 2010) (rejecting the proposed group “young women 
recruited by gang members who resist recruitment”); Rivera-Barrientos, 666 F.3d 641 (rejecting the proposed group 
“women in El Salvador between the ages of 12 and 25 who resisted gang recruitment”).  
 
76 A-R-C-G-, 26 I. & N. Dec. at 393–94. 
 
77 Id. at 393.  
 
78 See, e.g., Cece v. Holder, 733 F.3d 662 (7th Cir. 2013) (en banc) (finding “young Albanian women living alone” to 
be a valid particular social group); Ngengwe v. Mukasey, 543 F.3d 1029 (8th Cir. 2008) (finding “Cameroonian 
widows” to be a valid particular social group based on the shared past experience of the death of a spouse); see 
also, e.g., Paloka v. Holder, 762 F.3d 191 (2d Cir. 2014) (remanding to the BIA to reconsider validity of “young 
Albanian women” as a particular social group); Perdomo v. Holder, 611 F.3d 662 (9th Cir. 2010) (remanding to the 
BIA to reconsider validity of “Guatemalan women” as a particular social group).  
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social groups comprised of gender plus other immutable or fundamental characteristics, for example, 
nationality, childhood/youth, status as single and/or the head of household, or past victimization by gang 
members such as sexual assault or a forced relationship.79 
 
Accordingly, practitioners bringing gendered gang-based asylum claims should emphasize the need for 
contextual analysis and provide strong documentation of cultural biases and subjugation of women, as 
well as the prevalence of forced relationships within the gangs.80 This line of argument is helped greatly 
by A-R-C-G-, as discussed above, and practitioners should follow its framework in arguing these claims.81 
UNHCR guidance is helpful on this point as well.82  
 
In light of the high evidentiary burdens of these and other claims, in many instances (dependent on 
several factors including the adjudicator) CGRS recommends that attorneys consider seeking an expert 
opinion to establish the social distinction and particularity of the proffered group. CGRS has resources on 
using expert witnesses in immigration court and can suggest country-specific experts where necessary to 
tailor testimony to your case.83 We also maintain some general expert declarations on file that have been 
admitted and considered by adjudicators in a range of cases. For claims that involve forced or otherwise 

                                                           
 
79 See, e.g., CGRS Database Case No. 14391 (B.I.A. Apr. 18, 2016) (remanding for further proceedings to consider the 
proposed social group of “working class, single women in Michoacán”); CGRS Database Case No. 11612 (IJ Decision 
Dec. 11, 2015) (finding “Honduran women who take concrete steps to challenge the authority of their gang member 
boyfriends” to be a valid particular social group); CGRS Database Case No. 13447 (IJ Decision July 10, 2015) (finding 
“Salvadoran women who are unable to leave their relationship or are viewed as property by virtue of their position 
in a domestic relationship” to be a valid particular social group); CGRS Database Case No. 11394 (IJ Decision Jan. 20, 
2015) (finding “single Salvadoran women who are working professionals” to be a valid particular social group); CGRS 
Database Case No. 9201 (IJ Decision Nov. 7, 2012) (finding “women in El Salvador” to be a valid particular social 
group); CGRS Database Case No. 6090 (IJ Decision May 2, 2011) (finding “Salvadoran women who are viewed as 
gang ‘property’ by virtue of the fact that they were successfully victimized by gang members once before” to be a 
valid particular social group); CGRS Database Case No. 4541 (IJ Decision Nov. 8, 2006) (finding “young women who 
refuse to be victims of violent sexual predation of gang members” to be a valid particular social group). 
 
80 For BIA decisions affirming the need for a fact- and context-specific analysis of proposed particular social groups, 
see supra note 62. 
 
81 The brief submitted by DHS in Matter of L-R- may also provide an instructive framework for these claims. DHS 
Supplemental Brief, Matter of L-R- (B.I.A. Apr. 13, 2009), available at http://cgrs.uchastings.edu/our-work/matter-l-r 
(last visited May 23, 2017).  
 
82 See, e.g., UNHCR, El Salvador, supra note 73, at 38 (“Depending on the particular circumstances of the case, 
UNHCR considers that women and girls, in particular but not limited to women and girls from areas where gangs 
operate or those from social milieus where violence against sexual and gender-based violence against women and 
girls is practised, may be in need of international refugee protection . . . .”); UNHCR, Organized Gangs, supra note 1, 
at ¶¶ 12(b), 16–17; see generally UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution 
Within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of 
Refugees (May 2002), available at http://www.refworld.org/docid/3d36f1c64.html (last visited May 23, 2017). 
 
83 In March 2017, CGRS prepared a webinar for the Vera Institute of Justice Unaccompanied Children Network, 
Working with Country Conditions Expert Witnesses to Support Asylum Claims in Immigration Court, a recording of 
which is available upon request. 
   

https://cgrs.uchastings.edu/our-work/matter-l-r
http://www.refworld.org/docid/3d36f1c64.html
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immutable relationships, it may be helpful to also consult CGRS’s Practice Advisory on Domestic Violence-
Based Asylum Claims, available upon request.  
 

 
Claims based on family relationships have been relatively successful particular social group formulations. 
These applicants are generally relatives of an individual who has resisted gang recruitment or otherwise 
opposed the gang.  
 
In Matter of L-E-A-, the BIA recently held that a social group based on family ties was cognizable in an 
asylum case involving drug cartel violence in Mexico.84 It explained that “the [particular social group] 
inquiry in a claim based on family membership will depend on the nature and degree of the relationships 
involved and how those relationships are regarded by the society in question.”85 With fairly minimal 
analysis, the Board then held that it had “no difficulty identifying the respondent, a son residing in his 
father’s home, as being a member of the particular social group comprised of his father’s immediate 
family.”86 Note, however, that the BIA’s decision, while generally favorable on the cognizability of family-

                                                           
84 Matter of L-E-A-, 27 I. & N. Dec. 40 (B.I.A. 2017). 
 
85 Id. at 43. Note that the BIA invited amicus briefing in this case in January 2016 and asked amici to weigh in on 
whether family particular social groups would require a “defining family member” with a link to another protected 
ground. Specifically, the BIA requested amicus briefing on:  
 

(1) Where an asylum applicant has demonstrated persecution because of his or her membership in a 
particular social group comprised of the applicant’s family, has he or she satisfied the nexus requirement 
without further analysis? Or does the family constitute a particular social group only if the defining family 
member also was targeted on account of another protected ground? 
 
(2) The parties should address the circuit split on the issue. Compare Hernandez-Avalos v. Lynch, 784 F.3d 
944 (4th Cir. 2015), and Flores Rios v. Lynch, 807 F.3d 1123 (9th Cir. 2015), with Ramirez-Mejia v. Lynch, 794 
F.3d 485 (5th Cir. 2015); Lin v. Holder, 411 F. App’x 901 (7th Cir. 2011), and Malonga v. Holder, 621 F.3d 757 
(8th Cir. 2010). 

 
See BIA, Amicus Invitation No. 16-01-11, Family as a Particular Social Group (Jan. 11, 2016), available at 
http://www.justice.gov/eoir/file/811976/download (last visited May 23, 2017). The Fifth, Seventh, and Eighth Circuit 
cases identified by the Board, however, do not provide a basis for disregarding the well-reasoned analysis of the 
circuits that have directly and favorably addressed the issue of whether family ties alone can be the basis of a 
particular social group. In Ramirez-Mejia v. Lynch, 794 F.3d 485 (5th Cir. 2015), the court’s negative holding hinged 
on nexus, not lack of cognizability of social group. In Lin, an unpublished disposition, petitioner did not base social 
group on family ties alone but rather as “family members of known Chinese debtors who fear punishment from 
creditors for outstanding debt.” 411 F. App’x 901, 903 (7th Cir. 2011). Finally, in Malonga v. Holder, the Eighth 
Circuit considered the case of a petitioner who claimed persecution on account of his ethnicity and political opinion, 
not family ties. 621 F.3d 757, 760 (8th Cir. 2010). 
  
This phrasing of the amicus briefing invitation raised concerns among advocates that the BIA intended to (wrongly) 
import a nexus requirement directly into the particular social group inquiry. The BIA did not do so, although it 
unfortunately did engage in a very narrow and in many respects flawed nexus analysis, as explained in subsection 
(iii), infra.  
 
86 Id.  

3. Family Relationship 

http://www.justice.gov/eoir/file/811976/download
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based social groups, at least when ties are close and well-defined, held that the respondent failed to 
establish nexus. As described in further detail in subsection (iii) below, moreover, the BIA’s nexus analysis 
was stringent and narrow in several respects, and could pose hurdles for future applicants raising family-
based claims in the gang violence context.  
 
In contrast, Matter of S-E-G- considered and rejected a family-based particular social group, brought by 
the sister of twin brothers who had been targeted for recruitment. The BIA refused to recognize the 
proffered social group, “family members of Salvadoran youth who have been subjected to recruitment 
efforts by MS-13 and who have rejected or resisted membership in the gang,” after holding the group to 
be too amorphous since it could include parents, siblings, grandparents, extended family, and others.87 
Despite this unreasoned holding, the Board explicitly declined to find whether “family” alone could 
constitute a valid particular social group on the facts of S-E-G-.88  
 
In fact, the Board has long recognized that kinship ties are immutable.89 Many circuits have upheld groups 
formulated as “nuclear family” or “immediate family” without requiring more.90 Some courts of appeals 
have also clarified that cognizability of a family-based particular social group does not require a showing 
that any family members were initially targeted on account of a different protected ground.91  
 
Since family is well-recognized as a particular social group, CGRS recommends practitioners consider 
proposing the applicant’s nuclear or immediate family as one social group, provided such formulation is 
appropriate for the facts of the case.92  
 
The most likely obstacle to establishing a nuclear or immediate family social group is social distinction. 
The BIA and courts of appeals have sometimes required applicants to demonstrate that a particular family 
would be targeted more than others to establish the family is viewed as distinct by the society at large.93 

                                                           
 
87 Matter of S-E-G-, 24 I. & N. Dec. 579, 585 (B.I.A. 2008). 
 
88 Id. at 585 n.2. 
 
89 See e.g., Matter of C-A-, 23 I. & N. Dec. 951, 959 (B.I.A. 2006); Matter of H-, 21 I. & N. Dec. 337, 342 (B.I.A. 1996); 
Matter of Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985).  
 
90 See, e.g., Hernandez-Avalos v. Lynch, 784 F.3d 944, 949 (4th Cir. 2015) (“Hernandez claims, and the government 
correctly acknowledges, that membership in a nuclear family qualifies as a protected ground for asylum purposes.”); 
Aldana-Ramos v. Holder, 757 F.3d 9, 15 (1st Cir. 2014) (“The law in this circuit and others is clear that a family may 
be a particular social group simply by virtue of its kinship ties, without requiring anything more.”); Al-Ghorbani v. 
Holder, 585 F.3d 980, 995 (6th Cir. 2009); Ayele v. Holder, 564 F.3d 862, 869 (7th Cir. 2009). 
 
91 See, e.g., Rios v. Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015) (noting that the court has previously “declined to hold 
. . . ‘that a family can constitute a particular social group only when the alleged persecution on that ground is 
intertwined with’ another protected ground” (quoting Thomas v. Gonzales, 409 F.3d 1177, 1188 (9th Cir. 2005), 
vacated and remanded on other grounds, Gonzales v. Thomas, 547 U.S. 183 (2006)). 

 
92 Many circuits have upheld either “nuclear family” or “immediate family” as a particular social group. In choosing 
between these formulations, attorneys should consider, for example, the facts of the particular case and how family 
units are described and recognized in the country in question. 
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However, while a heightened pattern of violence against a group may suffice to establish social 
distinction, it is not the only route to establishing this element.94 Practitioners should highlight the 
inherently distinct nature of family units in society.95   
 
In addition to a nuclear or immediate family claim, CGRS recommends that practitioners also formulate 
alternate groups, following the format of a group defined by the family relationship plus the relative’s 
resistance to the gang. The Fifth Circuit has taken the position that where the individual’s resistance (e.g., 
“persons resisting gang recruitment”) is too broad to constitute a particular social group, a family-based 
claim citing to the individual’s resistance (e.g., “immediate family of those resisting gang recruitment”) 
will necessarily fail.96 However, the Fourth Circuit takes the opposite interpretation, finding that even if 
there is doubt whether testifying witnesses could constitute a social group, the relatives of those 
witnesses are certainly a cognizable particular social group.97  
 
Many of the grants in recent gang-related cases on CGRS’s database have been based on social groups 
defined in part by family ties.98 This formulation is among the strongest gang-related asylum claims and it 
may be possible to succeed on such a claim even where a relative is not public in their opposition to 
gangs.  
  

                                                           
93 See, e.g., Saldana v. Lynch, 820 F.3d 970, 975 (8th Cir. 2016) (noting that “[t]he Board elsewhere has rejected 
‘family members’ as a proposed social group when threats affect members of numerous families in a society, as 
opposed to one family uniquely” (citing S-E-G-, 24 I. & N. at 585 & n.2)); Constanza v. Holder, 647 F.3d 749, 753–54 
(8th Cir. 2011). Constanza exemplifies a case where the court further reasoned that the ability of petitioner’s 
relatives to remain in-country without suffering physical harm further defeated particularity and visibility. This 
reasoning is echoed by other courts of appeals generally when analyzing nexus. For rebuttal arguments to this line 
of reasoning, see infra notes 158–160.  
 
94 See supra Section II.A(i) for additional evidence that may be used to establish social distinction.   
 
95 See, e.g., Rios, 807 F.3d at 1128 (“Even under this refined framework [under M-E-V-G-] the family remains the 
quintessential particular social group.”); Crespin-Valladares v. Holder, 632 F.3d 117, 125–26 (4th Cir. 2011) (“[T]he 
BIA opined that the proposed group lacked the requisite ‘social visibility’ of a particular social group. This was also 
error. . . . [W]e can conceive of few groups more readily identifiable than the family.”). Practitioners may also find it 
helpful to cite to cases establishing that persecution may occur even in the context of generalized violence. See 
supra note 69. 
 
96 Orellana-Monson v. Holder, 685 F.3d 511 (5th Cir. 2012).  
 
97 Crespin-Vallardes, 632 F.3d at 125 (“Indeed, the Crespins’ proposed group excludes persons who merely testify 
against MS-13; the Crespins’ group instead encompasses only the relatives of such witnesses, testifying against MS-
13, who suffer persecution on account of their family ties.”) (emphasis in original).  
 
98 See, e.g., CGRS Database Case No. 13654 (B.I.A. Sept. 16, 2015) (finding past persecution on account of 
membership in the particular social group of respondent’s nuclear family); CGRS Database Case No. 16141 (IJ 
Decision --- --, 2016) (finding that membership in the particular social groups “members of the [redacted] family” 
and “family members of [redacted]” was one central reason for respondents’ past persecution); (CGRS Database 
Case No. 8664 (IJ Decision Apr. 3, 2012) (finding well-founded fear of future persecution on account of membership 
in the particular social group of respondent’s family). 
 



 28  

 
Since Matter of Acosta, the BIA has recognized former experiences as immutable characteristics that may 
serve as the basis for a particular social group. While Matter of C-A- clarified that not all past experiences 
constitute a cognizable particular social group, the BIA and courts of appeals have generally recognized 
former gang membership as a valid group, even in those circuits applying particularity and social 
distinction. Much of the courts of appeals’ consideration of former gang member cases focuses on policy 
considerations, i.e., whether Congress intended asylum to protect persons who fear persecution based 
on a current or past affiliation with a criminal enterprise.  
 
On these policy grounds, current membership in a gang has been widely discredited as a particular social 
group.99 In 2007, the Ninth Circuit issued Arteaga v. Mukasey considering the claim of a current gang 
member. In Arteaga, the Ninth Circuit engaged in significant analysis of these policy considerations and 
concluded that the court “would be hard-pressed to agree with the suggestion that one who voluntarily 
associates with a vicious street gang that participates in violent criminal activity does so for reasons so 
fundamental to ‘human dignity’ that he should not be forced to forsake the association.”100 Accordingly, 
the Ninth Circuit held that Arteaga was not eligible for asylum, citing to congressional intent and BIA 
precedent in Matter of E-A-G-. 
 
While current gang membership claims have been uniformly rejected, claims based on former gang 
membership have been better-received by some courts of appeals though not across the board. The First 
Circuit has interpreted Arteaga’s reasoning to bar claims from former members (a misapplication of the 
precedent in our view).101 The Ninth Circuit has also since upheld the BIA’s rejection of a proposed social 
group of “former members of the Mara 18 gang in El Salvador who have renounced their membership,” 
while expressly declining to clarify the proper reach of Arteaga.102 However, some other circuits have 
recognized the validity of former member claims and expressly rejected Arteaga’s policy argument 
insofar as it applies to those who defect from the gang.103 The Seventh Circuit concisely stated that 
Congress “has barred from seeking asylum or withholding of removal any person who faces persecution 
for having himself been a persecutor or who has committed a ‘serious nonpolitical crime.’ But it has said 

                                                           
99 See, e.g., Martinez v. Holder, 740 F.3d 902 (4th Cir. 2014); Urbina-Mejia v. Holder, 597 F.3d 360 (6th Cir. 2010); 
Matter of E-A-G-, 24 I. & N. Dec. 591 (B.I.A. 2008). 
 
100 Arteaga v. Mukasey, 511 F.3d 940, 947 (9th Cir. 2007).  
 
101 Cantarero v. Holder, 734 F.3d 82 (1st Cir. 2013); see also Gonzalez v. Att’y. Gen., 820 F.3d 399, 404 (11th Cir. 
2016) (noting that the BIA relied on its precedent decisions in E-A-G- and W-G-R- to conclude that “shared past 
experiences of violent, organized crime” could not form the basis of a particular social group). 
 
102 See Reyes v. Lynch, 842 F.3d 1125, 1138 n. 10 (9th Cir. 2016).  
 
103 See, e.g., Martinez, 740 F.3d 902; Urbina-Mejia, 597 F.3d 360; Gatimi v. Holder, 578 F.3d 611 (7th Cir. 2009). 
While the Sixth Circuit upheld the particular social group “former 18th Street gang members” in Urbina-Mejia, it 
rejected another social group based on former gang membership in Menijar v. Lynch due to lack of evidence that 
former gang members are perceived, considered, or recognized as a group by Salvadoran society and not just by 
their persecutors. 812 F.3d 491 (6th Cir. 2015). 
  

4. Current and Former Gang Membership 
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nothing about barring former gang members.”104 Even in cases where persons joined gangs voluntarily, 
most circuits have accepted former membership as a qualifying immutable characteristic.105 Social 
distinction has often been demonstrated by country conditions and expert evidence speaking to the high 
rates of violence against those who defect from a gang.106  
 
Prior to Matter of W-G-R-, few courts of appeals had found such groups too amorphous to establish 
particularity.107 However, in W-G-R-, the BIA denied the group “former Mara 18 members in El Salvador 
who have renounced their gang membership” for failure to establish either particularity or social 
distinction. For the first time, the BIA in its particularity analysis examined the time elapsed since an 
applicant was a member of the gang and considered the duration of membership. The BIA stated that 
“the length and recency of active membership in a group can be important factors in determining 
whether a group of ‘former’ members is a social group with sufficiently discrete and definable boundaries 
to make it a particular social group.”108 W-G-R- also contains troubling language implying that the internal 
diversity of such groups will prevent it from establishing particularity.109  
 
Thus, practitioners bringing a former membership claim should be conscious of new attention on the 
length and recency of membership as well as the concerns around internal diversity. However, efforts to 

                                                           
104 Benitez-Ramos v. Holder, 589 F.3d 426, 430–31 (7th Cir. 2009). As the Seventh Circuit observed, the statutory 
bars to asylum are often triggered by those persons claiming asylum based on their former gang participation, which 
is a separate issue from the particular social group analysis. For a discussion on the bars to asylum that are 
frequently implicated with gang-related claims, see infra Section II.I.  
 
105 See, e.g., Gathungu v. Holder, 725 F.3d 900 (8th Cir. 2013) (upholding the particular social group even where the 
petitioner voluntarily joined the Mungiki).  
 
106 Id.; see also Urbina-Mejia, 597 F.3d 360. In Oliva v. Lynch, The Fourth Circuit also pointed to evidence relevant to 
social distinction such as government and community programs in El Salvador for the rehabilitation of former gang 
members. 807 F.3d 53, 61 (4th Cir. 2015); but see Reyes, 842 F.3d at 1138 (noting that there was no evidence that 
Salvadoran society sees former gang members as a group distinct from current gang members who also avail 
themselves of government programs or suspected gang members who also face societal discrimination). 
 
107 See, e.g., Benitez-Ramos, 589 F.3d at 430–31 (noting that although the Arteaga court felt that “’the category of 
non-associated or disaffiliated persons . . . is far too unspecific and amorphous to be called a social group,” Benitez-
Ramos “was a member of a specific, well-recognized, indeed notorious gang, the former members of which . . . 
constitute a category . . . neither unspecific nor amorphous”).  
 
108 Matter of W-G-R-, 26 I. & N. Dec. 208, 219 (B.I.A. 2014) (emphasis in original). 
 
109 Id. at 221 (“The group as defined lacks particularity because it is too diffuse, as well as being too broad and 
subjective. As described, the group could include persons of any age, sex, or background. It is not limited to those 
who have had a meaningful involvement with the gang and would thus consider themselves—and be considered by 
others—as ‘former gang members.’”). On the direct appeal of W-G-R-, the Ninth Circuit noted that the particularity 
requirement “distinguish[es] between social groups that are discrete and those that are amorphous,” but it “does 
not . . . disqualify groups that exceed specific breadth or size limitations” nor does it run “contrary to the principle 
that diversity within a proposed particular social group may not serve as the sine qua non of the particularity 
analysis.” Reyes, 842 F.3d at 1135. Upon finding the particularity requirement reasonable, however, the Ninth 
Circuit quickly affirmed the BIA’s determination that W-G-R-’s social group lacks particularity without addressing the 
BIA’s reliance on breadth and internal diversity to reach that conclusion. Id. at 1135–39.   
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narrow down former gang membership to craft a sufficiently-particular group (e.g., “former members of 
MS-13 in Honduras who were active members between 2001 and 2005”) may face difficulties establishing 
the social distinction of such a grouping. Accordingly, practitioners should point to the significant 
precedent establishing that homogeneity is not a requirement for a particular social group nor is it 
expected for claims brought by persons persecuted for their religion, politics, race, or nationality.110 
Moreover, UNHCR guidance helpfully notes that “UNHCR considers that gang deserters and former gang 
members, including turncoats, may be in need of international refugee protection on the basis of their 
membership of a particular social group” (in addition to potentially political opinion or other grounds).111 
 

 
Claims brought by those who serve as witnesses or informants regarding gang activity face the initial 
stumbling block of distinguishing Matter of C-A-. The BIA found that Mr. Castillo-Arias had not established 
a particular social group based on his years of informing against the Cali cartel in part because the 
information was not shared publicly, defeating social visibility.112 Some circuits follow a similar line of 
reasoning, citing to C-A- for the proposition that those who voluntarily testify or inform assume some risk 
in so doing and thus cannot receive asylum.113 Other claims have been rejected on nexus (even if a 
cognizable protected ground had been proffered) on the grounds the applicant would only be targeted 
due to a personal vendetta by the person implicated in the testimony.114 However, some courts of 
appeals have been willing to accept claims based on informant or witness status, particularly when the 
applicant testified in public or open court thus establishing the social distinction of the group.115  
 
Those courts of appeals that have previously rejected claims based on the confidential nature of the 
applicant’s activities may need to reconsider in light of the clarification from M-E-V-G- and W-G-R- that 
ocular visibility is not required. The Ninth Circuit has done just that, overturning its past precedent 
denying witness claims after concluding that ocular visibility was not a requirement.116 The court noted 
that the proposed witness group had social visibility because there was “significant evidence that 

                                                           
110 See supra note 67. Such a requirement would also be inconsistent with the Board’s own precedent, which has 
upheld groups that may encompass persons of any age, sex, or background. See, e.g., Matter of Toboso-Alfonso, 20 
I. & N. Dec. 819 (B.I.A. 1990) (finding that gay men in Cuba constitutes a valid social group).  
 
111 UNHCR, El Salvador, supra note 73, at 34; see also UNHCR, Eligibility Guidelines for Assessing the International 
Protection Needs of Asylum-Seekers from Honduras 51 (July 2016) [hereinafter UNHCR, Honduras], available at 
http://www.refworld.org/docid/579767434.html (last visited May 23, 2017) (same).  
 
112 Matter of C-A-, 23 I. & N. Dec. 951 (B.I.A. 2006). 
  
113 See, e.g., Castillo-Arias v. Att’y Gen., 446 F.3d 1190 (11th Cir. 2006) (upholding the BIA’s rationale in C-A- on the 
direct appeal of the case); see also Velasco-Cervantes v. Holder, 593 F.3d 975 (9th Cir. 2010). 
 
114 See, e.g., Costa v. Holder, 733 F.3d 13 (1st Cir. 2013); Scatambuli v. Holder, 558 F.3d 52 (1st Cir. 2009). 
  
115 Gashi v. Holder, 702 F.3d 130 (2d Cir. 2012); Garcia v. Att’y Gen., 665 F.3d 496 (3d Cir. 2011); see also CGRS 
Database Case No. 9054 (IJ Decision Aug. 24, 2012) (on file with CGRS) (finding “Salvadoran trial witnesses who 
actively oppose gangs by testifying against them in open court” to be a valid particular social group).  
 
116 Henriquez-Rivas v. Holder, 707 F.3d 1081 (9th Cir. 2013) (en banc).  
 

5. Witnesses and Informants 

http://www.refworld.org/docid/579767434.html
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Salvadoran society recognizes the unique vulnerability of people who testify against gang members in 
criminal proceedings” and because “the Salvadoran legislature enacted a special witness protection law in 
2006.”117  
 
Practitioners may follow this Ninth Circuit framework in crafting these claims and should take care to 
point to the change in the BIA’s interpretation of the social distinction requirement. Any evidence 
showing that an applicant was targeted because of their status as an informant rather than as retribution 
from a particular gang member will also be helpful. For example, country conditions evidence 
documenting a pattern of violence against those who testify against the gangs or inform on their activities 
could demonstrate an applicant fears more than personal retribution. Citation to any witness protection 
laws or programs could also be helpful. When appropriate, practitioners may wish to consider an 
alternate claim that the person’s testimony or information was an expression of an anti-gang political 
opinion.118  
 
UNHCR additionally supports the cognizability of particular social groups based on informant or witness 
status. Its recent guidance note on Honduras, for example, states that subject to the particulars of the 
case, “UNHCR considers that ‘informants’, witnesses and victims of crimes committed by gangs and other 
organized criminal groups or by members of the security forces may be in need of international refugee 
protection on the ground of their (imputed) political opinion, or on the basis of their membership of a 
particular social group, or on the basis of other Convention grounds.”119  
 

 
Claims based on membership in a particular social group defined by vulnerability to extortion have not 
fared well in courts of appeals.120 However, as explained below, some openings exist for claims framed 
around other attributes such as land ownership, opposition to the gang, or profession.  
 

                                                           
117 Id. at 1092; see also CGRS Database Case No. 11004, at 16 (IJ Decision Feb. 5, 2016) (on file with CGRS) (finding 
“witnesses of gang violence in Honduras” to be a valid particular social group, where “[c]ountry conditions evidence 
confirms that witnesses to gang-related crimes in Honduras face retaliatory violence, ‘whether or not they speak out 
about what they have seen’ and Honduras has passed legislation to protect witnesses of crimes”). 
 
118 See, e.g., Scatambuli, 558 F.3d at 60 n.3 (“Petitioners also argue that informants have been found eligible for 
asylum. . . . This argument does not help them. Indeed, informants have been recognized as political refugees, but 
the Scatambulis never sought asylum based on their political opinion.”); see also infra Section II.B. 
 
119 UNHCR, Honduras, supra note 111, at 49; see also UNHCR, El Salvador, supra note 73, at 32–33. 

 
120 Not all circuits have reached the question of whether gang extortion rises to the level of persecution. However, 

there is BIA precedent demonstrating that economic harms alone may suffice to establish persecution. Matter of T-
Z-, 24 I. & N. Dec. 163, 172 (B.I.A. 2007) (allowing for economic deprivation to constitute persecution when it is “so 
severe that [it] constitute[s] a threat to an individual’s life or freedom” (internal quotation marks and citation 
omitted)). While the Fifth Circuit expressly rejects economic harm as persecution, Castillo-Enriquez v. Holder, 509 
F.3d 70 (5th Cir. 2007), the other circuits have generally accepted the BIA’s interpretation. See, e.g., Stserba v. 
Holder, 646 F.3d 964 (6th Cir. 2011); Cheng v. Att’y Gen., 623 F.3d 173 (3d Cir. 2010); Vicente-Elias v. Mukasey, 532 
F.3d 1086 (10th Cir. 2008). However, economic persecution is a high bar and practitioners should take care to point 
to additional forms of harm related to the extortion. 
 

6. Extortion, Wealth, and Profession 
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Some federal courts have held that groups based solely on victimization status are not valid as “mere 
vulnerability to criminal predation” cannot define a social group.121 To the extent these groups involve the 
element “persons perceived to have money” or “affluence,” the courts of appeals often deny with 
reference to Matter of A-M-E & J-G-U- where the BIA held that “affluent Guatemalans” did not constitute 
a particular social group.122 The Board rejected the group for lacking particularity, since wealth or 
affluence could have multiple definitions within Guatemalan society. These claims are also frequently 
denied on nexus as some courts of appeals have held that extortion demands are merely a function of the 
gangs’ greed, indistinguishable from generalized rates of crime.123  
 
Though adjudicators have generally rejected extortion-based claims, social groups formulated around 
wealth plus a recognized immutable characteristic may still succeed. For example, the BIA and several 
circuits have upheld “wealthy landowners” as a particular social group that is often targeted by criminal 
gangs.124 The Ninth Circuit notes that “[f]or almost thirty years, the BIA has recognized that 
landownership may form the basis of a particular social group,” particularly in the Latin American context 
where the “history of conflict between large landowners and the rest of society is a long one.”125 
Similarly, the First Circuit has accepted that “a class of persons identified partly based on comparative 
wealth could be the subject of persecution on the basis of that status,” pointing to the example of the 
kulaks—the wealthy peasant class—after the Russian Revolution.126 However, the courts of appeals have 
universally rejected groups of perceived wealth due to return or deportation from the United States, 
generally finding that any targeting would be a result of general vulnerability to mere criminal activity.127 
As groups based on extortion and wealth are generally disfavored by the courts of appeals and not 
directly helped by W-G-R- and M-E-V-G- it may be wise to also argue such claims as political opinions, 
discussed in Section II.B., infra.  
 

                                                           
121 See, e.g., Tay-Chan v. Holder, 699 F.3d 107, 113 (1st Cir. 2012).  
 
122 Matter of A-M-E- & J-G-U-, 24 I. & N. Dec. 69 (B.I.A. 2007).  
 
123 See, e.g., Ucelo-Gomez v. Mukasey, 509 F.3d 70 (2d Cir. 2007). In arguing these claims, practitioners should 
establish clear briefing on the permissibility of mixed motive claims, infra Section II.A(iii), as well as the validity of 
particularized asylum claims within the context of generalized violence, supra note 69. 
 
124 See, e.g., Sam v. Holder, 752 F.3d 97 (1st Cir. 2014); N.L.A. v. Holder, 744 F.3d 425 (7th Cir. 2014); Orejuela v. 
Gonzales, 423 F.3d 666 (7th Cir. 2005). 
 
125 Cordoba v. Holder, 726 F.3d 1106, 1114 (9th Cir. 2013) (quoting Orejuela, 423 F.3d at 672–73). 
 
126 Sicaju-Diaz v. Holder, 663 F.3d 1, 4 (1st Cir. 2011) (emphasis in original). 
 
127 See, e.g., Gonzales-Soto v. Lynch, 841 F.3d 682 (5th Cir. 2016); Sanchez-Robles v. Lynch, 808 F.3d 688 (6th Cir. 
2015); Dominguez-Pulido v. Lynch, 821 F.3d 837 (7th Cir. 2016); Garcia-Callejas v. Holder, 666 F.3d 828 (1st Cir. 
2012); Matul-Hernandez v. Holder, 685 F.3d 707 (8th Cir. 2012); Delgado-Ortiz v. Holder, 600 F.3d 1148 (9th Cir. 
2010); but see Rivera v. Lynch, 845 F.3d 864, 864 (7th Cir. 2016) (rejecting claim on lack of well-founded fear but 
finding “dubious . . . the proposition announced in some cases that ‘the status of being a member of a group made 
up of individuals deported from the United States who, having lived in the country for many years . . . are believed 
to have money . . . can’t be deemed members of a ‘social group’”).  
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Some openings, however, exist for other particular social groups. Attorneys should consider that refusal 
to pay extortion may give rise to particular social groups based on gang opposition or resistance—for 
which there is some support in the courts of appeals.128 
 
Additionally, particular social groups framed around profession may be viable, including in combination 
with gender. CGRS has on file favorable decisions finding particular social groups of “working class, single 
women in Michoacán” and “single Salvadoran women who are working professionals” to be cognizable.129 
UNHCR guidance additionally provides that, subject to the particulars of a case, UNHCR “considers that 
persons in professions or positions susceptible to extortion may be in need of international refugee 
protection on the basis of their (imputed) political opinion, or on the basis of their membership of a 
particular social group” or other grounds.130 It further specifies that “[s]uch persons include public 
transport workers; taxi and mototaxi drivers; persons involved in informal and formal commerce as 
business owners, their employees and workers, or as street vendors; school children; children and adults 
who receive remittances from abroad; public sector employees; politicians; priests; owners of homes; and 
certain returnees from abroad.”131  
 

 
As explained earlier in this advisory, the BIA and courts of appeals have previously rejected cases involving 
violence by gangs in which the social group was defined primarily by childhood and resistance to gang 
recruitment, usually for lack of social visibility/distinction or particularity.132 However, the fact that the 
records in these cases did not establish the cognizability of such groups does not mean that a social group 
defined by childhood status cannot succeed on a different record. Thus, in Matter of M-E-V-G-, as 
explained in Section I.F., supra, the BIA remanded to the IJ to further consider the social group “Honduran 
youth who have been actively recruited by gangs but who have refused to join because they oppose the 
gangs.” The Board very clearly stated that prior adverse cases on similar social groups were not a blanket 
rejection of such groups. 
  
Other published courts of appeals decisions have approved social groups defined in part by childhood or 
youth in other contexts. In Cece v. Holder the Seventh Circuit approved the social group of “young 

                                                           
128 See supra Section II.A(ii)(1).  
 
129 CGRS Database Case No. 14391 (B.I.A. Apr. 18, 2016) (remanding for further proceedings to consider particular 
social group of “working class, single women in Michoacán”); CGRS Database Case No. 11394 (IJ Decision Jan. 20, 
2015) (finding “single Salvadoran women who are working professionals” to be a valid particular social group). 
 
130 UNHCR, Honduras, supra note 111, at 48.  
 
131 Id.; see also UNHCR, El Salvador, supra note 73, at 32. 
 
132 See, e.g., Orellana-Monson v. Holder, 685 F.3d 511 (5th Cir. 2012); Larios v. Holder, 608 F.3d 105 (1st Cir. 2010); 
Ramos-Lopez v. Holder, 563 F.3d 885 (9th Cir. 2009); Barrios v. Holder, 581 F.3d 849 (9th Cir. 2009); Santos-Lemus v. 
Mukasey, 542 F.3d 738 (9th Cir. 2008); Matter of S-E-G-, 24 I. & N. Dec. 579 (B.I.A. 2008); Matter of E-A-G-, 24 I. & N. 
Dec. 591 (B.I.A. 2008); Castellano-Chacon v. INS, 341 F.3d 533 (6th Cir. 2003); but see Valdiviezo-Galdamez v. Holder, 
663 F.3d 582 (3d Cir. 2011) (remanding to BIA).  

7. Childhood Status and Youth 
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Albanian women living alone.”133 Additional groups found cognizable include former child soldiers;134 
disabled children;135 and young women who have not undergone and who oppose female genital cutting 
as practiced by their tribe.136 Courts of appeals have also recognized the potential viability of the 
following social groups: hei-haizi (“illegal” children in China, born in violation of the one-child policy);137 
and “young girls in the Benadiri clan.”138 
 
In addition to published decisions, CGRS has on file unpublished IJ and BIA decisions ruling on social 
groups in children’s gang-based asylum cases, some positive and some negative. Approved social groups 
include “young Salvadoran students who expressly oppose gang practices and values and wish to protect 
their family against such practices” and “young female students who are related to an individual who 
opposes gang practices and values.”139 In other contexts, approved social groups for children have been 
defined by characteristics including: childhood, orphan status, gender, family membership, indigenous 
status, disability, abandonment, perceived LGBT status, perceived illegitimacy, street child status,140 and 
others.141 UNHCR also gives a few examples of groups of children it believes may form a particular social 

                                                           
 
133 Cece v. Holder, 733 F.3d 662 (7th Cir. 2013) (en banc); but see Rreshpja v. Gonzales, 420 F.3d 551 (6th Cir. 2005) 
(rejecting a similarly defined group).  
 
134 Lukwago v. Ashcroft, 329 F.3d 157 (3d Cir. 2003). 
 
135 Tchoukhrova v. Gonzales, 404 F.3d 1181 (9th Cir. 2005) (recognizing the particular social group of “Russian 
disabled children and their parents who provide care for them”), vacated and remanded on other grounds, Gonzales 
v. Tchoukhrova, 549 U.S. 801 (2006). 
 
136 Matter of Kasinga, 21 I. & N. Dec. 357 (B.I.A. 1996). 
 
137 Chen v. Holder, 604 F.3d 324 (7th Cir. 2010) (remanding to BIA).  
 
138 Mohammed v. Gonzales, 400 F.3d 785 (9th Cir. 2005) (granting motion to reopen based on likelihood of success 
on merits).  
 
139 CGRS Database Case No. 10146 (IJ Decision May 3, 2007). 
 
140 See, e.g., Matter of B-F-O-, No. 78-677-043, 24 IMMIG. RPT. B1-41, 43–44 (B.I.A. Nov. 6, 2001) (on file with CGRS 
as CGRS Database Case No. 3993) (recognizing the particular social group of “abandoned street children in 
Nicaragua”). Although the Third Circuit rejected the group of “Honduran street children” in Escobar v. Gonzales 
because—in the court’s view—“poverty, homelessness and youth are far too vague and all encompassing,” 417 F.3d 
363, 368 (3d Cir. 2005), no other court of appeals has ruled on street children as a social group in a published 
decision and adjudicators must analyze particular social groups on a case-by-case basis. 
  
141 See, e.g., CGRS Database Case No. 216 (IJ Decision July --, 1998) (approving social group of “children who have 
been abandoned by their parents and who have not received a surrogate form of protection constitute a particular 
social group”). Note, however, that the U.S. Citizenship and Immigration Services (USCIS) Asylum Division has more 
recently been dismissive of particular social groups defined by lack of effective parental or familial protection, 
especially in the context of gang violence. In Mayorga-Vidal v. Holder, the First Circuit also found “lack of parental 
protection” too subjective given, in the court’s view, “the myriad of difficulties . . . in attempting to objectively 
distinguish between vulnerable youths lacking in supervision and those not.” 675 F.3d 9, 17 (1st Cir. 2012) (noting 
that the BIA had also expressed concern that characteristics such as “male children who lack stable families and 
meaningful adult protection” are amorphous (citing Matter of S-E-G-, 24 I. & N. Dec. 579, 585 (B.I.A. 2008)). 
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group. These include: “street children,” “children affected by HIV/AIDS,” and children singled out for 
recruitment or used by an armed force or group.142 UNHCR has also generally stated that it “considers 
that children, in particular but not limited to those from areas where gangs operate or from social milieus 
where violence against children is practised, may be in need of international refugee protection on the 
basis of their membership of a particular social group, or on the basis of their (imputed) political opinion 
or on the basis of other Convention grounds.”143 For attorneys representing child asylum seekers, we 
suggest also consulting CGRS’s Children’s Asylum Manual, available upon request. 
 

 Nexus 
 
To establish eligibility for asylum, an applicant must demonstrate a nexus between their persecution and 
membership in a particular social group. Congress enacted the controlling standard for this element with 
the REAL ID Act of 2005: 
 

To establish that the applicant is a refugee within the meaning of [8 U.S.C. § 
1101(a)(42)(A)], the applicant must establish that race, religion, nationality, membership 
in a particular social group, or political opinion was or will be at least one central reason 
for persecuting the applicant.144 

 
The membership in the particular social group must be “one central reason” for the persecution; it is not 
necessary to show it was the dominant or most important reason.145 In assessing nexus, therefore, 
adjudicators should not rely on the mere existence of other reasons for persecution, including other 
central reasons, to deny an applicant’s claim.146 Most particular social group claims have not reached a 
nexus analysis in the courts of appeals as review has focused on the initial question of whether the group 
is cognizable. Those courts that have addressed particular social group nexus have issued both helpful 
and harmful decisions.147  

                                                           
Attorneys should argue all viable social groups supported by the facts of the case, but should consider putting 
forward this formulation as a secondary, not primary, argument. 
 
142 UNHCR, Guidelines on International Protection No. 8: Child Asylum Claims under Articles 1(A)2 and 1(F) of the 
1951 Convention and/or 1967 Protocol relating to the Status of Refugees ¶ 52 (Dec. 2009) [hereinafter UNHCR, Child 
Asylum Claims], available at http://www.refworld.org/docid/4b2f4f6d2.html (last visited May 23, 2017).  
 
143 UNHCR, El Salvador, supra note 73, at 36.  
 
144 8 U.S.C. § 1158(b)(1)(B)(i).  
 
145 See 8 U.S.C. § 1158(b)(1)(B)(i); see also Shaikh v. Holder, 702 F.3d 897, 902 (7th Cir. 2012) (stating that the 
protected ground “may be a secondary (or tertiary, etc.) reason and still justify asylum”).  
 
146 See, e.g., Qu v. Holder, 618 F.3d 602, 608 (6th Cir. 2010) (holding that presence of economic reason for forced 
marriage did not negate nexus to applicant’s particular social group including gender and familial status); Sarhan v. 
Holder, 658 F.3d 649, 655–57 (7th Cir. 2011) (noting that brother’s honor killing of his sister “may have a personal 
motivation” but finding nexus to particular social group related to gender and fundamental beliefs).  
 
147 For a more thorough assessment of nexus claims, see Walter H. Ruehle, Into the Heart of Darkness: The Nexus 
Factor in Asylum Cases, 14-11 Immigr. Briefings 1 (Nov. 2014).   
 

http://www.refworld.org/docid/4b2f4f6d2.html
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Nexus may be established by either direct or circumstantial evidence.148 Direct evidence includes the 
persecutor’s statements or actions indicating why the persecution is occurring. The BIA notes that 
“whether nexus exists depends on the views and motives of the persecutor” so any direct evidence 
should be prominently noted.149  
 
Circumstantial evidence includes evidence about “patterns of violence in the society against individuals 
similarly situated to the applicant,” including patterns of violence that are accepted by the legal or social 
structures of the country.150 Adjudicators have considered the timing of violence to be partially indicative 
of nexus. The Ninth Circuit found it significant that a former military member involved in anti-drug 
operations began to experience threats and violence from a gang after his face was publicly broadcast.151 
Similarly, the Sixth Circuit rejected a claim on nexus after finding the applicant experienced equivalent 
levels of violence before and after her son resisted gang recruitment.152  
 
Along with nexus, higher rates of violence targeted at members of a particular social group may also help 
establish the social distinction of a group.153 In light of this overlapping evidence and the confused state 
of particular social group law, the “question whether a cognizable social group exists may be improperly 
conflated with the question whether the feared harm would be inflicted on account of membership in 
that group.”154 To that end, it is important that record evidence provided to establish nexus be presented 
in a way that clearly distinguishes the nexus and social distinction analyses.  
 
The BIA and courts of appeals have often denied nexus after finding the gang was motivated by greed or a 
desire to increase their membership rather than membership in a group of “persons resistant to 
recruitment” or “persons who refuse extortion demands.”155 Accordingly, practitioners should highlight 
the validity of mixed motive claims.156 The Third Circuit clarifies that the nexus requirement “indicates that 

                                                           
148 INS v. Elias-Zacarias, 502 U.S. 478, 816–17 (1992).  
 
149 Matter of W-G-R-, 26 I. & N. Dec. 208, 223 (B.I.A. 2014). 
 
150 USCIS, Asylum Officer Basic Training Course, Female Asylum Applicants and Gender-Related Claims 26 (Mar. 12, 
2009) [hereinafter AOBTC, Female Asylum Applicants].  
 
151 Madrigal v. Holder, 716 F.3d 499, 506 (9th Cir. 2013).  
 
152 Bonilla-Morales v. Holder, 607 F.3d 1132, 1138 (6th Cir. 2010).  
 
153 See AOBTC, Female Asylum Applicants, supra note 150, at 26. 
 
154 W-G-R-, 26 I. & N. Dec. at 223. 
 
155 See, e.g., id. at 224 (citing Matter of E-A-G-, 24 I. & N. Dec. 591 (B.I.A. 2008)). 
 
156 See, e.g., Aldana-Ramos v. Holder, 757 F.3d 9 (1st Cir. 2014) (noting that while wealth may have been one 
motivating factor for persecution, it was not necessarily the only factor to the exclusion of family membership); 
Aliyev v. Mukasey, 549 F.3d 111, 117 (2d Cir. 2008) (finding that the BIA failed to properly consider mixed motives 
where the persecutor “and his gang sought to take Aliyev’s business at least in part because of his Uyghur 
ethnicity”). 
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a persecutor may have more than one central motivation for his or her actions; whether one of those 
central reasons is more or less important than another is irrelevant. The BIA acknowledged this in 
refusing to define a central reason . . . as a ‘dominant’ motivation.”157  
 
Particularly in family-based claims, federal courts have often denied on nexus after finding that some 
other relative (also a member of the social group) was able to safely remain in the country.158 To the 
extent possible, practitioners should distinguish the situation of the applicant from that of their remaining 
relatives or highlight the on-going risks faced by the relative in-country.159 Helpfully, the Fourth Circuit 
noted that the fact some relatives were able to escape harm does “not ‘undermine’ the reasonableness 
of petitioner’s own fear of persecution, for his fear is premised on threats directed against him 
personally.”160 Where appropriate on the individual facts, analogizing to the Fourth Circuit’s reasoning 
may be helpful to distinguish the safety of a relative in-country. 
 
The BIA and courts of appeals have often drawn very fine lines between persecution on account of an 
individual’s actions and persecution on account of an individual’s membership in a particular social group. 
The Tenth Circuit exemplified this reasoning in Rivera-Barrientos v. Holder, holding that Rivera-Barrientos 
failed to “distinguish between persecution based on social status, and an individualized reaction to the 
applicant based on her threat to the gang’s interests.”161 In W-G-R-, the BIA used this reasoning to reject 
the claim for failing to show “that any acts of retribution or punishment by gang members would be 
motivated by [W-G-R-’s] status as a former gang member, rather than by the gang members’ desire to 
enforce their code of conduct and punish infidelity to the gang.”162  
 
The BIA in Matter of L-E-A- recently imposed a similarly narrow nexus analysis to reject an asylum claim 
based on a family ties, despite finding the family-based particular social group cognizable. In that case, La 
Familia Michoacana gang members had targeted the respondent’s father in Mexico, asking to sell drugs 
at the father’s store. His father refused, and the respondent himself was subject to threats, attempted 
kidnapping, and gunshots; a cousin and nephew were also shot at. After the respondent fled to the 
United States, the gang forced his father to pay “rent.” On these facts, the BIA held that the respondent 
did not establish that his immediate-family-based particular social group was at least one central reason 

                                                           
157 Ndayshimiye v. Att’y Gen., 557 F.3d 124, 129 (3d Cir. 2009)  
 
158 See, e.g., Ramirez-Mejia v. Lynch, 794 F.3d 485 (5th Cir. 2015); Dias Gomes v. Holder, 566 F.3d 232 (1st Cir. 2009); 
Santos-Lemus v. Mukasey, 542 F.3d 738 (9th Cir. 2008); Bernal-Rendon v. Gonzales, 419 F.3d 877 (8th Cir. 2005).  
 
159 Cf. N.L.A. v. Holder, 744 F.3d 425, 434 (7th Cir. 2014) (rejecting the BIA’s contention that petitioner could 
relocate within Colombia because her sister was able to remain in Colombia, noting that the sister had “moved to a 
different town, changed her name, opened a business under a third party’s name, and change[d] homes every six 
months” to avoid persecution).   
 
160 Cordova v. Holder, 759 F.3d 332, 339 (4th Cir. 2014) (quoting Crespin-Valladares v. Holder, 632 F.3d 117, 127 n.6 
(4th Cir. 2011)). 
 
161 Rivera-Barrientos v. Holder, 666 F.3d 641, 653 (10th Cir. 2012) (citing Matter of C-A-, 23 I. & N. Dec. 951 (B.I.A. 
2006)); see also, e.g., Scatambuli v. Holder, 558 F.3d 53 (1st Cir. 2009); Amilcar-Orellana v. Mukasey, 551 F.3d 86 
(1st Cir. 2008).  
 
162 Matter of W-G-R-, 26 I. & N. Dec. 208, 224 (B.I.A. 2014).  
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for harm. Rather, it concluded that the “respondent was targeted only as a means to achieve the cartel’s 
objective to increase its profits by selling drugs in the store owned by his father” and “any motive to harm 
the respondent because he was a member of the family was, at most, incidental.”163 The BIA noted that 
“the fact that a persecutor targets a family member simply as a means to an end is not, by itself, sufficient 
to establish a claim, especially if the end is not connected to another protected ground.”164  
 

Practice Pointer 

 
Critically, the BIA in Matter of L-E-A- acknowledged that the “question of a persecutor’s motive will 
involve a particularized evaluation of specific facts and evidence.”165  
 
As with other elements of the asylum inquiry, attorneys should hold adjudicators to a fact-specific, 
case-by-case analysis of nexus and can seek to distinguish L-E-A- on the basis of their own records. 
Note the following potentially distinguishable facts in the case as described by the BIA: 
 

• Limited harm to family after applicant left home country: respondent’s father was forced to 
pay “rent” but aside from that, the BIA expressly noted “[t]he respondent’s family members 
who live in Mexico, including his parents, have not been subjected to additional incidents of 
harm.”166 

• La Familia Michoacana expressly asked to sell drugs at father’s store, and immigration judge 
below had found that respondent was targeted “only” as means to achieve objective of profit 
by selling drugs.  

• Lack of direct statements by persecutors about the family or family members when 
perpetrating harm (at least not articulated in BIA decision itself).  

• Immigration judge below “found that the persecutor’s motive related to ownership of the 
store and, notably, that if the store were to be sold, they would target the new owner.”167  

 
In addition, as explained above, attorneys should continue to argue that a “mixed motives” approach, 
incorporated into the nexus standard by statute, precludes an overly narrow nexus analysis.  
 

 
The BIA in L-E-A- did re-affirm that punitive intent is not required,168 but suggested that “animus against 
the family itself” would help establish nexus in family-based claims—although it did not require animus in 

                                                           
163 Matter of L-E-A-, 27 I. & N. Dec. 40, 46 (B.I.A. 2017) (emphasis added). Note that CGRS is aware that a petition for 
review is not being pursued at this time, given the BIA’s remand of the case back to the immigration judge.  
 
164 Id. at 45.  
 
165 Id. at 44.  
 
166 Id. at 41.  
 
167 Id.  
 
168 Id. at 44, n.2. 
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all cases (or define animus).169 Another troubling aspect of its decision was its statement that “one central 
reason” will “often arise in cases where the family status is connected to another protected ground, 
particularly where there is a political motive, aside from dynastic succession, that is intertwined with or 
underlies the dispute.”170 It is CGRS’s view that this “double nexus” approach—looking to other protected 
grounds to buttress nexus to a family-based particular social group—is flawed and in tension with the 
statutory language. Helpfully, however, while the BIA signaled it would view these circumstances more 
favorably, it did not hold that such “double nexus” was required.  Additionally, CGRS notes serious tension 
between the BIA analysis and a true “mixed motives” approach—the latter being truer to the statutory 
“one central reason” standard.  
 
Federal courts have previously rejected the BIA’s overly stringent approach. Notably, in Hernandez-Avalos 
v. Lynch, the Fourth Circuit reversed the BIA’s adverse nexus holding for a mother targeted for refusal to 
allow her son to join the gang, who asserted a family-based particular social group. The Fourth Circuit 
held, “[t]he BIA’s conclusion that these threats were directed at [the applicant] not because she is his 
mother but because she exercises control over her son’s activities draws a meaningless distinction under 
these facts.”171 It explained, the applicant’s “relationship to her son is why she, and not another person, 
was threatened with death if she did not allow him to join Mara 18, and the gang members’ demands 
leveraged her maternal authority to control her son’s activities.”172 
 
Similarly, in Madrigal v. Holder, the Ninth Circuit very clearly explained that “[a]lthough mistreatment 
motivated purely by personal retribution will not give rise to a valid asylum claim, if a retributory motive 
exists alongside a protected motive, an applicant need show only that a protected ground is ‘one central 
reason’ for his persecution.”173 Again, practitioners should emphasize the validity of mixed motive claims 
and cite to courts of appeals cases that take issue with this strand of reasoning. Note, however, that 
nexus decisions in some circuits do more closely resemble the BIA’s narrower approach to family 
claims.174 
 
Finally, adjudicators often reject claims arising from situations of generalized crime and violence, finding 
the applicant has not suffered the kind of particularized harm that is required to establish eligibility for 
asylum. Accordingly, practitioners should be prepared with briefing to demonstrate the long-standing 
precedent that individualized persecution may still occur in situations of civil strife, emphasizing again the 
context- and record-specific analysis required for an assessment of a particular social group claim.175 

                                                           
169 Id. at 44.  
 
170 Id. at 45.  
 
171 Hernandez-Avalos v. Lynch, 784 F.3d 944, 950 (4th Cir. 2015). 
 
172 Id.   
 
173 Madrigal v. Holder, 716 F.3d 499, 506 (9th Cir. 2013). 
 
174 See, e.g., Ramirez-Mejia v. Lynch, 794 F.3d 485 (5th Cir. 2015); Malonga v. Holder, 621 F.3d 757 (8th Cir. 2010); 
Lin v. Holder, 411 F. App’x 901 (7th Cir. 2011).  
 
175 See supra note 55; see also Pirir-Boc v. Holder, 750 F.3d 1077, 1083–84 (9th Cir. 2014); Morgan v. Holder, 634 
F.3d 53 (1st Cir. 2011); Niang v. Gonzales, 422 F.3d 1187, 1198 (10th Cir. 2005); Matter of M-E-V-G-, 26 I. & N. Dec. 
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Studying the perceived shortcomings cited by the courts of appeals when rejecting a particular social 
group case on nexus may help attorneys identify the types of evidence required to establish nexus. CGRS 
has numerous expert affidavits on file and is available to help with the evidentiary burdens of establishing 
nexus.  
 
 

 
In addition to particular social group claims, gang-related asylum cases can frequently be argued as 
political opinion claims. As with the particular social group protected ground, political opinion claims are 
sometimes erroneously considered foreclosed under precedential decisions without the benefit of a full 
record review or individualized analysis. Specifically, these claims face difficulty distinguishing their facts 
from that of the Supreme Court’s holding in INS v. Elias-Zacarias.176 Jairo Jonathan Elias-Zacarias, the 
applicant, had resisted recruitment by guerilla forces in Guatemala for fear the Guatemalan government 
would retaliate against him and his family. The Supreme Court was not swayed by the argument that such 
a refusal was an expression of Mr. Elias-Zacarias’ political belief, finding that “[e]ven a person who 
supports a guerilla movement might resist recruitment for a variety of reasons.”177 Without more direct 
or circumstantial evidence showing that Mr. Elias-Zacarias either held or was believed to hold an anti-
guerilla political opinion, the Supreme Court dismissed his claim. This holding, however, was specific to 
the record before the court, and attorneys can argue it should be distinguished on factual grounds, as 
explained in subsection (ii) below.  
 
The BIA has also weighed in on political opinion claims, citing the Elias-Zacarias reasoning in Matter of S-
E-G- and Matter of E-A-G- to reject political opinion claims founded on resistance to gang recruitment.178 
In S-E-G-, the Board found that the applicants failed to demonstrate an actual or imputed political opinion 
and held that “there is no indication that the MS-13 gang members who pursued the respondents had 
any motives other than increasing the size and influence of their gang.”179 The latter line of reasoning is 
also found in E-A-G-, wherein the Board decided persecution “would appear to be motivated by rivalry 
between gangs and a desire of rival gangs to increase their own power and influence and to diminish that 
of their rivals.”180 Though these decisions present a difficult landscape for gang-related political opinion 
claims, these claims remain viable with careful briefing and record construction.   
 
 

 

                                                           
228, 238, 241 (B.I.A. 2014); W-G-R-, 26 I. & N. Dec. at 214; C-A-, 23 I. & N. Dec. at 956; Matter of Acosta, 19 I. & N. 
Dec. 211, 234 (B.I.A. 1985).  
 
176 INS v. Elias-Zacarias, 502 U.S. 478 (1992). 
 
177 Id. at 482. 
 
178 Matter of E-A-G-, 25 I. & N. Dec. 591, 598 (B.I.A. 2008); Matter of S-E-G-, 24 I. & N. Dec. 579, 588 (B.I.A. 2008). 
 
179 S-E-G-, 24 I. & N. Dec. at 588.  
 
180 E-A-G-, 24 I. & N. Dec. at 597. 
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 Analytical Framework 

 
Successfully arguing a political opinion claim requires attorneys to show (1) that the applicant has a 
political opinion, either real or imputed; and (2) that the political opinion is at least one central reason for 
the persecution.181 As with particular social group nexus, these two elements may be established by 
either direct or circumstantial evidence.182 Direct evidence includes statements by the persecutors that 
explain the reason for the persecution. As there is no “requirement . . . [t]hat an alien must foolhardily 
court death by informing armed [groups] to their faces that she detests them or their actions or their 
ideologies”183 nor a “requirement that persecutors recite a bill of particulars while they are holding a gun 
to someone’s head,”184 circumstantial evidence may be critical to establishing a valid political opinion 
claim.185 Circumstantial evidence includes, for example, any public statements made by an applicant 
describing their political belief, an increase in violence after the applicant took some action to express 
their belief, or country conditions reports indicating the gangs perceive persons similarly situated to the 
applicant to be political or ideological enemies.186  
 

 Types of Claims 

 
Gang-related political opinion claims take a variety of forms. That said, three broad—and admittedly 
imprecise—categories emerge from the significant jurisprudence on political asylum. Though most 
applicants express what amounts in general terms to an opposition to the gangs, such opposition is often 
expressed in three ways: (1) resistance to recruitment of one’s self or others; (2) resistance to extortion; 
and (3) testifying, reporting, or informing against the gangs.187  

                                                           
181 An imputed political opinion describes a situation “where one is erroneously thought to hold particular political 
opinions” and is persecuted out of that erroneous belief. Matter of S-P-, 21 I. & N. Dec. 486, 489 (B.I.A. 1996); see 
also Espinoza-Cortez, 607 F.3d 101, 108 (3d Cir. 2010) (reviewing courts of appeals decisions accepting the concept 
of an imputed political opinion).  
 
182 Elias-Zacarias, 502 U.S. at 816–17 (“Elias-Zacarias objects that he cannot be expected to provide direct proof of 
his persecutors’ motives. We do not require that. But since the statute makes motive critical, he must provide some 
evidence of it, direct or circumstantial.”).  
 
183 Rivas-Martinez v. INS, 997 F.2d 1143, 1147 (5th Cir. 1993). 
 
184 Escobar v. Holder, 657 F.3d 537, 549 (7th Cir. 2011). 
 
185 For additional discussion of direct and circumstantial evidence, see supra Section II.A(iii).  
 
186 See, e.g., Escobar, 657 F.3d at 549 (finding a political opinion where petitioner was attacked directly after a 
political meeting); Martinez-Buendia v. Holder, 616 F.3d 711, 717 (7th Cir. 2010) (“There is uncontested evidence in 
the record that the FARC views members of Health Brigades as political opponents.”); Meza-Manay v. INS, 139 F.3d 
759 (9th Cir. 1998) (upholding a political opinion claim in part because petitioner was well-known to be opposed to 
the Shining Path). The Board’s decision Matter of S-P- also contains a partial list of factors that may help establish 
nexus, including “indications in the particular case that the abuse was directed toward modifying or punishing 
opinion rather than conduct” and “treatment of others in the population.” 21 I. & N. Dec. at 494. 
 
187 For a detailed description of the various forms of gang-related political opinion claims, see Deborah Anker & 
Palmer Lawrence, “Third Generation” Gangs, Warfare in Central America, and Refugee Law’s Political Opinion 
Ground, 14-10 Immigr. Briefings 1 (Oct. 2014).   
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Though many political claims are denied for failure to establish nexus, discussed infra, many circuits have 
rejected claims on the grounds that an applicant failed to establish the existence of a political opinion in 
the first instance under the Elias-Zacarias precedent.188 Though Elias-Zacarias does not establish a 
categorical rejection of political claims expressed through resistance to recruitment or political neutrality, 
the Board and many circuits treat it as though it does.189 In general, federal courts support a broad 
reading of what constitutes a “political opinion” not requiring an applicant to belong to an organized 
political party or otherwise “espouse a political theory,” a helpful point for anti-gang opinions.190 
 
While political opinion claims are difficult to win, some circuits have begun to push back on overbroad 
readings of Elias-Zacarias or otherwise distinguish the facts of the case. The Seventh Circuit, in Martinez-
Buendia v. Holder, explicitly stated that “Elias-Zacarias does not stand for the proposition that attempted 
recruitment by a guerilla group will never constitute persecution on account of the asylum seeker’s 
political beliefs.”191 The court instead noted that it “instructs courts to carefully consider the factual 
record of each case when determining whether the petitioner’s fear of future persecution due to his 
refusing recruitment attempts constitutes persecution on account of political beliefs.”192  
 
Though Elias-Zacarias is also sometimes interpreted as a rejection of neutrality as a political opinion, the 
Ninth Circuit has pushed back against that reading. In Sangha v. INS, the court noted its precedent 
establishing political neutrality as a valid claim provided it is “the product of his conscious, deliberate 
choice.”193 The Ninth Circuit observed that though Elias-Zacarias’ single refusal to join the guerillas did not 
demonstrate such a deliberate and conscious choice, the Supreme Court left open the possibility that 

                                                           
 
188 See, e.g., Amilcar-Orellana v. Mukasey, 551 F.3d 86, 91 (1st Cir. 2008) (holding that “the mere act of giving a 
statement to the police or testifying before a grand jury does not compel a conclusion that it is an expression of 
political opinion,” as the petitioner here simply stated “he felt it was ‘the correct thing’ to do”). Note, however, that 
imputed political opinion arguments may succeed even where the applicant has not articulated an anti-gang 
opinion. See, e.g., CGRS Database Case No. 6090, at 15 (IJ Decision May 2, 2011) (on file with CGRS) (“Because the 
gang members perceive all cooperation with the authorities in response to gang activity as an expression of political 
opposition to the gang’s control, they interpreted the Respondent’s presence at the scene [of a gang-related 
shooting] as such and imputed an anti-gang political opinion to her.”) (emphasis in original); see also infra notes 
196–197 and accompanying text. 
 
189 See, e.g., Mayorga-Vidal v. Holder, 675 F.3d 9 (1st Cir. 2012); Dominguez v. Ashcroft, 336 F.3d 678 (8th Cir. 2003); 
Matter of S-E-G-, 24 I. & N. Dec. 579 (B.I.A. 2008).  
 
190 Hasan v. Ashcroft, 380 F.3d 1114, 1120 (9th Cir. 2004); see also Regalado-Escobar v. Holder, 717 F.3d 724, 730 
n.5 (9th Cir. 2013); Espinosa-Cortez v. Att’y Gen., 607 F.3d 101, 111–12 (3d Cir. 2010); Del Pilar Delgado v. Mukasey, 
508 F.3d 702, 707 (2d Cir. 2007); Chang v. INS, 119 F.3d 1055, 1063 (3d Cir. 1997) (“Simply because he did not call 
himself a dissident or couch his resistance in terms of a particular ideology renders his opposition no less political.”). 
 
191 Martinez-Buendia, 616 F.3d at 716. 
 
192 Id. 
 
193 Sangha v. INS, 103 F.3d 1482, 1488 (9th Cir. 1997).  
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others may be able to bring such a claim.194 Practitioners who attempt to distinguish Elias-Zacarias should 
begin by noting the limited reach of the decision as well as the new statutory standards on nexus, 
discussed immediately below.  
 
Attorneys may also successfully distinguish Elias-Zacarias on the facts of the case. Mr. Elias-Zacarias was 
approached by the guerillas one time and included fear of governmental retaliation as a motivating factor 
for his refusal, rather than his political opinion. Attorneys may cite to cases where an applicant had a 
widely-known anti-gang opinion.195 Attorneys should also consider making imputed political opinion 
arguments when supported by the facts and cite to cases where federal courts have upheld claims from 
applicants who were repeatedly recruited and repeatedly resisted even if the applicant had not 
articulated an anti-gang opinion.196 In Martinez-Buendia, the Seventh Circuit considered the case of a 
woman who repeatedly resisted the efforts of the FARC and concluded that “the only logical conclusion 
that the FARC could have drawn from her non-responsiveness in the face of their extreme violence is that 
she was politically opposed to their cause.”197  
 

 Nexus and Contextual Analysis 

 
Fewer cases discuss political opinion claims expressed through resistance to extortion or testifying against 
the gang. When considered, these claims often run into the same difficulty establishing nexus as their 
social group counterparts. Federal courts have frequently held that applicants were targeted for their 
wealth or for revenge rather than for their political opposition to the gangs.198 Even in a case where an 
applicant explicitly told gang members that she opposed their practices prior to her persecution, the 
Tenth Circuit held that “she was attacked primarily for her refusal to join the gang,”199 not recognizing her 
refusal to join as an expression of her political opinion. Practitioners bringing these kinds of claims—as 
well as those bringing resistance to recruitment claims—should thus be careful to establish a strong 
record demonstrating nexus, highlighting any direct evidence of the persecutor’s motive and including all 
available circumstantial evidence.  
 
Mixed motive arguments are especially important for political opinion claims in light of the courts of 
appeals’ willingness to dismiss persecution as a gang’s desire to increase membership, wealth, or 

                                                           
194 Id. at 1489; see also USCIS, Asylum Officer Basic Training Course, Nexus and the Five Protected Characteristics 56–
57 (Mar. 12, 2009). UNHCR also recognizes that in some circumstances “neutrality is not the absence of an opinion 
but rather a conscious and deliberate choice of the applicant [which] may constitute a political opinion.” UNHCR, 
Organized Gangs, supra note 1, at ¶ 50.  
 
195 See e.g., Espinosa-Cortez, 607 F.3d 101 (3d Cir. 2010); Meza-Manay, 139 F.3d 759. 
 
196 See e.g., Martinez-Buendia, 616 F.3d at 719. 
 
197 Id. 
 
198 See, e.g., Soriano v. Holder, 569 F.3d 1162 (9th Cir. 2009); Ucelo-Gomez v. Mukasey, 509 F.3d 70 (2d Cir. 2007); 
Castillo-Arias v. Holder, 446 F.3d 1190 (11th Cir. 2006); Vasquez v. INS, 177 F.3d 62 (1st Cir. 1999). 
 
199 Rivera-Barrientos v. Holder, 666 F.3d 641, 647 (10th Cir. 2012).  
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otherwise retaliate against a person perceived to be against them.200 In Elias-Zacarias, the Supreme Court 
ultimately held that even if Mr. Elias-Zacarias held a political opinion, the record did not compel the 
conclusion that “the guerrillas will persecute him because of that political opinion, rather than because of 
his refusal to fight with them.”201 However, the Court’s focus on nexus pre-dated the REAL ID Act of 2005, 
which has since clarified that a protected ground must be “one central reason,” but not the primary 
motive.202 Therefore, attorneys should be clear that the political opinion need only be one central reason 
for the persecution—rather than the sole reason—and cite to positive precedent where the courts of 
appeals correctly apply mixed-motive analysis.203 In some cases, claims have been dismissed for failure to 
distinguish the applicant’s specific harm from generalized civil unrest.204 Where this line of argument may 
be raised, practitioners should highlight precedent establishing that political opinion claims continue to 
be viable in situations of civil unrest.205  
 
In ruling on nexus and the initial validity of a political opinion, adjudicators often fail to conduct their 
analyses in light of the broader sociopolitical context out of which these claims arise. Characterizing the 
maras as mere criminal entities overlooks the true nature of these third-generation gangs, which wield 
significant influence and “may directly control society and de facto exercise power [usually reserved to 
the state] in the areas where they operate.”206 Assessment of a political opinion claim “necessarily 
involves a ‘complex and contextual factual inquiry’ into the nature of the asylum applicant’s activities in 
relation to the political context in which the dispute took place” and practitioners should thus highlight 
the quasi-political nature of the gangs and the larger sociopolitical context at question.207 CGRS has copies 

                                                           
200 For a more thorough review of nexus strategies and cases, see Ruehle, supra note 147. 
 
201 INS v. Elias-Zacarias, 502 U.S. 478, 483 (1992) (emphasis in original). 
 
202 See 8 U.S.C. § 1158(b)(1)(B)(i); see also Shaikh v. Holder, 702 F.3d 897, 902 (7th Cir. 2012) (stating that the 
protected ground “may be a secondary (or tertiary, etc.) reason and still justify asylum”). 
 
203 See e.g., Antonyan v. Holder, 642 F.3d 1250, 1256 (9th Cir. 2011) (“While the BIA correctly found that ‘revenge’ 
motivated Andranik, significant credible evidence establishes that he also acted because Antonyan sought to expose 
his corrupt relationships to the government.”); see also Marroquin-Ochoma v. Holder, 574 F.3d 574, 577 (8th Cir. 
2009) (“[M]otives of extortion and recruitment do not . . . preclude a finding of additional motives that may concern 
a protected ground.”); De Brenner v. Ashcroft, 388 F.3d 629 (8th Cir. 2004). 
 
204 Quevedo v. Ashcroft, 336 F.3d 39, 44 (1st Cir. 2003) (“This Circuit has rejected the contention that pervasive non-
political criminality in Guatemala constitutes a basis for asylum.”); see also Escobar v. Holder, 698 F.3d 36 (1st Cir. 
2012). 
 
205 Garcia-Martinez v. Ashcroft, 371 F.3d 1066, 1073 (9th Cir. 2004) (“We have cautioned that ‘the difficulty of 
determining motive in situations of general civil unrest should not . . . diminish the protections of asylum for persons 
who have been punished because of their actual or imputed political views.’”); see also Ordonez-Quino v. Holder, 
760 F.3d 80 (1st Cir. 2014); supra note 69. 
 
206 UNHCR, Organized Gangs, supra note 1, at ¶ 47. 
 
207 Castro v. Holder, 597 F.3d 93, 106 (2d Cir. 2010) (citing Zhang v. Gonzales, 426 F.3d 540 (2d Cir. 2005)); see also 
Hu v. Holder, 652 F.3d 1011 (9th Cir. 2011); Vumi v. Gonzales, 502 F.3d 150, 157 (2d Cir. 2007) (“First, we consider 
the political context in which Vumi’s persecution took place . . . the IJ and BIA did not adequately take into account 
the potentially deeply political nature of Vumi’s persecution.”).   
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on file of unpublished IJ decisions granting political opinion claims after reviewing country conditions 
evidence that maras have filled “a power vacuum” becoming “the de facto government” in parts of the 
applicant’s home country,208 that these gangs “have crossed the threshold . . . where their objective is not 
merely self-enrichment, but to establish political influence,”209 and “that violent retaliation for disrespect, 
challenges, or insults to gang authority is a strategic means through which gangs seek to maintain their 
socio-political control.”210 Attorneys should argue that, when viewed in the proper context, opposition to 
gang activity constitutes opposition to a political organization and such opposition is perceived by the 
gang as an expression of political dissent. Though political opinion claims are difficult to win, they remain 
viable claims to bring along with any relevant social group claims. 
 

 
In some Central American countries, people of faith have become involved in efforts to prevent youth 
from joining gangs and other anti-gang activities.211 Two published courts of appeals cases considered the 
claims of church members who were persecuted by gangs for their religious affiliation. The courts of 
appeals denied both claims on nexus grounds, though IJs have granted some individual cases claiming 
religious persecution at the hands of gangs.212 In Quinteros-Mendoza v. Holder, the Fourth Circuit rejected 
the claim of a Seventh Day Adventist who was harassed, beaten, extorted, and threatened by a gang.213 
Although the gang explicitly threatened to harm him if he continued to attend his church, the court 
concluded that “money and personal animosity, and not religion or political opinion, motivated the initial 
assaults.”214 To support this determination, the court cited evidence that the applicant was attacked at 

                                                           
208 CGRS Database Case No. 8571, at 13–15 (IJ Decision Jan. 26, 2012) (characterizing “the money that Mara-18 
demanded of the Respondent . . . as a tax . . . by the de facto government of his region, rather than as extortion” 
and holding that “refusal to pay ‘taxes’ to one of the parties to the conflict [between gangs and government actors] 
could easily be viewed as an expression of a political opinion against Mara-18”).  
 
209 CGRS Database Case No. 15914, at 6–7 (IJ Decision Apr. 28, 2016) (noting expert testimony that payments 
demanded by Mara 18 are not “so much to create income or wealth[] for the gang, but to establish and maintain 
the political control that will enable achievement of objectives” (internal quotation marks and citation omitted)). 
 
210 CGRS Database Case No. 11627, at 12–13 (IJ Decision Jan. 14, 2015) (holding that in light of country conditions, 
gang members likely perceived applicant’s refusal to comply with extortion demands as “a politically charged 
rejection of gang authority in his community”). 
 
211 See, e.g., Balam-Ruiz v. Att’y Gen., 608 F. App’x 908, 908 (11th Cir. 2015) (“[A]s a catechist in his local Roman 
Catholic Church, [petitioner] had refused to join the Maras and had preached to others in his hometown not to join 
the Maras.”). 
 
212 See Lisa Frydman & Neha Desai, Beacon of Hope or Failure of Protection? U.S. Treatment of Asylum Claims Based 
on Persecution by Organized Gangs, 12-10 Immigr. Briefings 25 (Oct. 2012). 
 
213 Quinteros-Mendoza v. Holder, 556 F.3d 159 (4th Cir. 2009). 
 
214 Id. at 165; see also Mercado v. Holder, 586 F. App’x 694, 695 (9th Cir. 2014) (holding that “[w]hile Petitioners may 
have been religiously motivated, there is not compelling evidence that the gang members were motivated by 
Petitioners’ religion, rather than by their anti-gang activities and relative wealth.”). 
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locations other than his church, that the gang continued to attack him after he ceased attending services, 
and that no other members of the church were targeted.215 
 
Similarly, in Bueso-Avila v. Holder, the Seventh Circuit rejected the claim of an evangelical Christian from 
Honduras who participated in a church youth group that would “walk around the neighborhood with their 
Bibles and invite other people to their meetings and away from gang life.”216 MS-13 viewed this 
proselytizing as a threat to their territory and repeatedly beat and attempted to recruit the applicant. 
Other members of the youth group were targeted as well, but the court found the applicant had not 
established nexus. The court noted that the record did not contain evidence that MS-13 often targeted 
people on the basis of religion, there was no testimony that the persecutors “ever mentioned his religion 
or church youth group membership,” and the most serious attack occurred away from the church 
grounds.217 
 
CGRS, however, has numerous unpublished IJ decisions on file finding past or well-founded fear of future 
religious persecution by gang members.218 
 
In light of adverse courts of appeals precedent, practitioners bringing religious persecution claims should 
be prepared with extensive record evidence and briefing on the question of nexus. In light of the 
relatively limited country conditions evidence available on the persecution of church members by the 
maras, expert testimony may be especially helpful for these claims. Any statements made by attackers, 
the location of the attacks, and the timing of the attacks in relation to an applicant’s church activities 
should also be highlighted. As with political opinion claims, adjudicators analyzing these claims with the 
correct understanding of the nature of the gangs may understand that the gang mentality revolves 
around “the notion of respect and responses to perceived acts of disrespect.”219 With this awareness, an 
adjudicator may see that “refusals to succumb to a gang’s demands and/or any actions that challenge or 
thwart the gang are perceived as acts of disrespect, and thus often trigger a violent and/or punitive 

                                                           
215 Attorneys bringing religious persecution claims should note that at least one circuit has held that a person forced 
to cease practicing their religion has suffered persecution. Kazemzadeh v. Att’y Gen., 557 F.3d 1341 (11th Cir. 2009).  
 
216 Bueso-Avila v. Holder, 663 F.3d 934, 935 (7th Cir. 2011).  
 
217 Id. at 938. 
 
218 See, e.g., CGRS Database Case No. 8989 (IJ Decision Aug. 10, 2012) (finding well-founded fear of religious 
persecution by gangs where applicant believed proselytizing to be an integral part of his faith); CGRS Database Case 
No. 10163, at 12 (IJ Decision July 16, 2010) (finding that while applicant was targeted for extortion, his religion was a 
central reason for persecution as he was involved in evangelizing gang members and was frequently mocked as “the 
preacher man” by gangs); CGRS Database Case No. 9741, at 5 (IJ Decision May 13, 2008) (finding well-founded fear 
of religious persecution where applicant preached to others on “the importance of living a clean and law-abiding 
life” through her youth group, gang members saw her going to church, and gang members abducted other youth 
group members); CGRS Database Case No. 5500, at 10 (IJ Decision Mar. 20, 2008) (granting religion claim where 
applicant frequently expressed his anti-gang religious convictions and gang members told him “church is ‘worthless’ 
and ‘trash,’” robbed his church, and targeted a fellow church member). 
 
219 UNHCR, Organized Gangs, supra note 1, at ¶ 6.  
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response.”220 When an applicant acts in opposition to the gang for religious reasons, the response should 
properly be considered persecution on account of religion.  
 
Along with significant evidence regarding the motivation for the persecution, attorneys should consider 
analogizing religious claims to other cases that uphold resistance to gang activity as an expression of 
political opinion.221 Particularly helpful on this point is the Seventh Circuit’s decision in Martinez-Buendia 
v. Holder.222 The court held that “while there is no evidence that Martinez-Buendia directly 
communicated her anti-FARC political opinion to a FARC member . . . the only logical conclusion that the 
FARC could have drawn from her non-responsiveness in the face of their extreme violence is that she was 
politically opposed to their cause.”223 This logical reasoning presents a helpful analogy for church 
members who refuse gang recruitment in the face of significant violence. Though the Seventh Circuit 
rejected one effort to analogize the case to a religious claim in Bueso-Avila,224 this argument may prove 
persuasive when combined with additional record evidence speaking to nexus. 
 

 
Few circuits have considered cases claiming racial persecution by the maras, either as a particular social 
group of ethnic identity or as a claim under the “race” protected ground. As with religious persecution 
claims, those circuits that have decided such cases have often rejected the claims for failing to show 
nexus.225 In one of two published decisions in this category, the First Circuit dismissed evidence of higher 
rates of violence suffered by indigenous women as insufficient to show nexus since “some social, gender, 
economic or other groupings are almost always more vulnerable to crime and predation.”226 The court 
went on to state that such vulnerability “does not by itself amount to persecution . . . on one of the 
specific grounds required by the statute.”227 Notably, this reasoning contradicts DHS standards laid out in 
its asylum officer training materials which recognize that “[e]vidence about patterns of violence in the 
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221 See, e.g., Escobar v. Holder, 657 F.3d 537 (7th Cir. 2011) (upholding a political opinion claim based on refusal to 
cooperate with the FARC purely on circumstantial evidence). 
 
222 Martinez-Buendia v. Holder, 616 F.3d 711 (7th Cir. 2010). 
 
223 Id. at 719. 
  
224 Bueso-Avila, 663 F.3d at 938–39. 
  
225 See, e.g., Caal-Tiul v. Holder, 582 F.3d 92, 95 (1st Cir. 2009) (“There is no evidence that the gang was in any way 
motivated by the [indigenous] status of mother or daughter, either in making the threats to the one or in making the 
threats to and coercion of the other.”) (emphasis original); see also Sapon-Ordonez v. Att’y Gen., 474 F. App’x 70 (3d 
Cir. 2012); Socop v. Holder, 407 F. App’x 495 (1st Cir. 2011); Miguel-Francisco v. Att’y Gen., 429 F. App’x 837 (11th 
Cir. 2011).  
  
226 Caal-Tiul, 582 F.3d at 95.  
 
227 Id. 
 

D. Race 



 48  

society against individuals similarly situated to the applicant may be relevant to the ‘nexus to a protected 
ground’ determination.”228 
 
However, in a later case the First Circuit cited approvingly to evidence showing “the history of violence 
and recent human rights violations against Mayans in Guatemala” as helpful to establishing nexus.229 
Along with general crime statistics and an argument that a higher rate of violence indicates nexus 
attorneys bringing racial persecution claims should highlight any record evidence showing a pattern or 
practice of gang targeting of certain ethnic groups. As with religion claims the limited documentary 
evidence available on this point makes expert testimony especially important.  
 
In light of the dearth of decisions on racial persecution by gangs, practitioners may find it helpful to look 
to cases that uphold similar claims of racial persecution by non-governmental actors to guide evidentiary 
submissions. For example, the Ninth Circuit found an applicant had successfully demonstrated nexus 
between his persecution and his racial identity due to circumstantial evidence of generalized racial unrest 
in the country and the ethnicity of his attackers, as well as direct evidence of racial slurs voiced during the 
attacks.230 Given the courts of appeals’ generally strict interpretation of nexus for race claims, 
practitioners should also highlight the validity of mixed motive claims.231  
 

 
To qualify as persecution, harm must be more than mere harassment or annoyance. The BIA and courts 
of appeals have found, however, that persecution may be physical, sexual, emotional, or psychological.232 
Federal courts generally recognize rape and sexual violence as persecution, even single, isolated 
incidents.233 Severe economic deprivation may also in some circumstances rise to the level of 
persecution.234 Moreover, persecution should be considered cumulatively;235 and in cases involving child 
asylum seekers, lesser harms may amount to persecution when considering harm from the perspective of 
the child.236 
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In general, the methods employed by gangs include extreme violence, torture, death, and/or physical and 
sexual abuse that clearly rise to the level of persecution; in cases involving these harms, the persecution 
inquiry is rarely determinative. Two areas that may require more involved research and briefing, 
however, are those involving only threats by gangs or only gang extortion. Although adjudicators may 
dismiss threats of harm as insufficiently severe, precedent courts of appeals decisions do provide that 
threats of grave harm or imminent death can rise to the level of persecution, even standing alone.237 
Similarly, although adjudicators are often quick to reject claims of extortion, including by finding that 
extortion does not constitute requisite harm, economic extortion can constitute persecution if especially 
severe or accompanied by threats of violence or severe harm.238  
 

 
Persecution must occur at the hands of the government or a non-governmental actor the state is unable 
or unwilling to control.239 In most gang cases, where the persecutor is typically not the government, it is 
thus essential to prove the government is unable or unwilling to control the gang in order to meet the 
required legal standard.240 It should be argued the correct test in cases of future persecution is whether a 
state takes measures that reduce the risk of persecution to below the well-founded fear threshold, 
meaning less than a 10% chance of persecution.241 In some cases, evidence may be available to 
demonstrate the gang has a connection to the state.242 This should be highlighted, as well as any evidence 
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speaking to government corruption or collusion with the gangs or a pattern of government 
unresponsiveness to the applicant or those similarly situated. In cases where the gang has close ties to 
the government or colluded with government actors to engage in the persecution, attorneys should also 
consider arguing that persecution was at the hands of state actors, such that a showing of government 
inability or unwillingness to control private actors is not required.   
 
In many cases involving past persecution such as threats, asylum seekers do not file a police report before 
fleeing the country, often for fear of retribution and/or police ineffectiveness. Although adjudicators 
often seize upon lack of reporting in making determinations on state inability or unwillingness to protect, 
reporting is not required to meet this element. In such cases, practitioners should explain the applicant’s 
decision not to report and highlight precedent stating that reporting is not required to show government 
inability or unwillingness to protect where it would have been futile or potentially dangerous to do so.243 
For example, it would be considered futile to report to the authorities if they are unlikely to respond—or 
even if they respond, to respond effectively—and it would be dangerous to report abuse because it could 
lead to retaliation from the gang. The Fourth Circuit has underlined this point, reversing the BIA when it 
failed to consider witness testimony and country conditions evidence documenting gang influence on 
police and retaliation against those who report.244   
 
A recent en banc decision of the Ninth Circuit held that an applicant’s failure to report past persecution 
does not subject the applicant to a heightened evidentiary burden to show government unwillingness or 
inability to protect against persecution by private actors. The en banc court overruled prior precedent 
that framed a failure to report as an evidentiary “gap” in the record that required heightened proof of 
government inability or unwillingness to protect.245 The Ninth Circuit held that evidence including 
“credible written and oral testimony that reporting was futile and potentially dangerous, that other young 
gay men had reported their abuse to the Mexican police to no avail, and country reports and news 
articles documenting official and private persecution of individuals on account of their sexual orientation” 
compelled the conclusion that the Mexican government was unable or unwilling to control the applicant’s 
persecutor.246  
 
As with social group and nexus, country conditions evidence, including expert testimony, is central to 
proving lack of state protection. Attorneys should include record evidence showing that criminal laws and 
other efforts to control gang activity, such as mano dura (“iron fist”) policies, have not had significant 
effect on reducing the high rate of impunity and crime.247 Further, any general information regarding the 
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enforcement of such laws—since enactment of a law alone is not dispositive of a government’s 
willingness to implement the law—may help show failure of state protection.248 Practitioners should also 
seek information regarding other governmental efforts to curb gang violence or to protect those 
opposing the gangs and the efficacy of such programs.  
 
It should be noted that state protection is a disjunctive test and each prong must be analyzed 
separately—even if a government has demonstrated some willingness to protect, possibly through the 
enactment of laws and special programs, it may be wholly unable to do so for a variety of reasons, such as 
lack of resources or lack of will on the part of all law enforcement and justice sector workers to 
implement the law.249 Some courts of appeals have accepted this argument with respect to gang violence, 
finding states willing but unable to control gang activities.250  
 
As mentioned elsewhere, CGRS has extensive country conditions packets and research memos on dozens 
of countries available upon request to help practitioners establish government inability or unwillingness 
to protect. 
 

 
An applicant does not have a well-founded fear of persecution if they could avoid future harm by 
relocating to another part of their country of nationality and it would be reasonable to expect them to do 
so.251 The BIA has noted that “the purpose of the relocation rule is not to require an applicant to stay one 
step ahead of persecution in the proposed area” but to identify if there is a location that “present[s] 
circumstances that are substantially better than those giving rise to a well-founded fear of persecution on 
the basis of the original claim.”252   
 
This is a two-part test: (1) the ability to safely relocate; and (2) the reasonableness of such relocation. For 
the first part, evidence that an applicant attempted to relocate in an effort to avoid gang persecution but 
was found by the gang in the new location can establish inability to safely relocate. Moreover, evidence 
specific to the gang’s ability to track the applicant (e.g., through the extensive gang network or 
connections to government officials) would be highly pertinent to an applicant's ability to safely 
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relocate—as would general country conditions information showing that it is difficult to escape detection 
because, for example, government officials can be bribed for information or localities post address 
information publicly. The geographic size of the country might also be relevant.  
 
The second half of the test requires that even if relocation is possible, it must be reasonable considering 
the totality of the circumstances. Attorneys should submit evidence of the applicant’s individual 
circumstances that might make relocation unreasonable (e.g., young age, mental or physical health 
concerns, employment skills, language barriers, child care responsibilities).253 Practitioners should also 
present general information about legal or social restraints in the country that would make relocation 
unreasonable (e.g., widespread societal discrimination, difficulty of living outside a family support 
network). Additionally, civil or political strife—including ongoing gang violence—is relevant to this analysis 
for applicants who may be particularly vulnerable to such violence.   
 

 
If an applicant is denied asylum, for example, for failure to file their asylum application within one year of 
arrival or due to the application of statutory bars to asylum protection, they may still be eligible for 
withholding of removal under the Immigration and Nationality Act (INA).254 Statutory withholding requires 
a similar showing to asylum (e.g., persecution, nexus to a protected ground, inability or unwillingness of 
government to protect), and thus the guidance provided above continues to apply, though withholding 
claims differ in some key respects, as discussed below.  
 
Withholding requires that an applicant establish that it is more likely than not255 that their life or freedom 
would be threatened on account of race, religion, nationality, membership in a particular social group, or 
political opinion. For asylum, an applicant need only show a reasonable likelihood—a 10% chance—of 
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persecution.256 As in an asylum claim, if a withholding applicant has been persecuted in the past the 
applicant is entitled to a presumption that their life or freedom would be threatened in the future.257 If 
the applicant is not found to have suffered past persecution, they must establish an independent 
likelihood of future persecution through personal circumstances as well as country conditions 
documentation or expert testimony. Unlike asylum, which is a discretionary form of relief, withholding is 
mandatory relief for those who qualify. 
 
With respect to nexus, most courts of appeals apply the REAL ID “one central reason” standard for 
withholding. However, the Ninth Circuit has held that the statutory language for withholding requiring the 
protected ground only to be “a reason” is a lesser standard than for asylum. In Barajas-Romero v. Lynch, 
the Ninth Circuit determined that Congress’s decision to adopt a “one central reason” standard for 
asylum but not withholding was likely deliberate, and rejected the government’s contention that “a 
reason” and “one central reason” amounted to the same standard.258  
 

 
Applicants who establish all elements of an asylum claim must still clear two final hurdles: receiving a 
discretionary grant and the statutory bars to asylum. Asylum is a discretionary form of relief, meaning 
that even if an applicant is eligible for protection, an IJ may still deny the application in an exercise of their 
discretion. With respect to gang-related asylum claims, this issue may be of particular concern for former 
gang member claims.259 To avoid discretionary denials, practitioners should highlight an applicant’s 
equities, including family ties to the United States, community involvement, and all other positive 
attributes. Withholding is a mandatory form of relief available to those who are denied asylum in an 
exercise of discretion, discussed supra, but it requires a higher likelihood of persecution and provides 
fewer benefits to the applicant.  
 
The full listing of statutory bars to asylum is found in 8 U.S.C. § 1158(b)(2)(B). Attorneys should be mindful 
of the possible application of these bars to an applicant’s claim, including the requirement that 
applications for asylum be filed within one year of arrival to the United States.260 Moreover, some of 
these bars also apply to withholding, listed at 8 U.S.C. § 1231(b)(3)(B). Though a comprehensive review of 
strategy and interpretation of statutory bars to asylum and withholding is outside the scope of this 
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advisory, below is a brief introduction to common bars invoked in gang-related cases: particularly serious 
crimes, serious nonpolitical crimes, persecution of others, and terrorist activity. 
 

 Particularly Serious Crime 

 
If the applicant has “been convicted by a final judgment of a particularly serious crime,” they will be 
barred from both asylum and withholding.261 There is no fixed definition of a particularly serious crime. 
However, conviction for an aggravated felony—listed in 8 U.S.C. § 1101(a)(43)—is per se a particularly 
serious crime barring asylum.262 Along with the list of aggravated felonies, some offenses have been 
categorically designated as particularly serious crimes.263 All other convictions are considered on a case-
by-case basis, taking into account factors such as the nature of the conviction, the circumstances and 
underlying facts, and whether the crime was committed against a person or involved significant property 
damage.264 
 

 Serious Nonpolitical Crime Outside the United States  

 
If there are “serious reasons to believe that the alien committed a serious nonpolitical crime outside the 
United States,” they will be barred from both asylum and withholding.265 The jurisprudence discussing 
what constitutes a serious nonpolitical crime focuses on interpreting the terms “nonpolitical” and 
“serious.” 
 
To determine whether a crime falls within the “political” exception to this bar, adjudicators look to 
several factors. In its evaluation of the political nature of a crime, the BIA “consider[s] it important that 
the political aspect of the offense outweigh its common-law character.”266 This weighing considers 
“whether there is a gross disproportion between means and ends, and whether atrocious acts are 
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involved.”267 Adjudicators may also consider whether “there is a close and direct causal link between the 
crime committed and its alleged political purpose and object,” as this bar “was established to protect acts 
that are directed at the State itself, not to protect every criminal act that in some sense contributes to the 
political goal of those committing it.”268 The Supreme Court has rejected arguments that this evaluation 
should take into account the severity of the persecution feared, disagreeing with the idea “an already-
completed crime is somehow rendered less serious by considering the further circumstance that the alien 
may be subject to persecution if returned to his home country.”269  
 
Practitioners attempting to argue that a nonpolitical crime outside the United States was not serious 
enough to trigger this bar should be aware that “a ‘particularly serious crime’ [described in the preceding 
subsection] is more serious than a ‘serious nonpolitical crime.’”270 Thus, if the action abroad is analogous 
to an action that constitutes a particularly serious crime in the United States it will likely be considered 
serious enough to trigger this bar. Cases analyzing specific crimes demonstrate the breadth of this bar. 
For example, the BIA has held that robbery and burglary not involving the use of force against any person 
constitutes a serious nonpolitical crime.271 The Sixth Circuit also indicated that an applicant who hit a man 
in the back with a baseball bat and extorted people on the street for money as part of his gang 
membership would likely be barred for a serious nonpolitical crime.272 This bar does not require a 
conviction, only the commission of the act. 
 

 Exceptions to Criminal Bars for Juveniles 

 
Considering the young age of many who participate in gangs, there are possible arguments to be made 
that juvenile acts should not trigger statutory bars. Acts of juvenile delinquency inside the United States 
generally do not constitute a conviction for immigration purposes.273 The BIA looks to the Federal Juvenile 
Delinquency Act to help distinguish whether an offense by a juvenile is an act of delinquency or a crime. 
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The courts of appeals have generally rejected arguments that the conviction of a minor should not 
constitute a conviction for immigration purposes when the minor was tried in adult court.274 
 
With respect to actions outside the United States, the BIA has found that “conduct underlying a foreign 
conviction which constitutes an act of juvenile delinquency under United States standards, however 
treated by the foreign court, is not a crime for purposes of our immigration laws.”275 However, the BIA 
does note that juvenile delinquency may still constitute a conviction under the INA if the juvenile was 
older than 16 years old, if the act is a crime in the United States, and if the act would be a felony 
punishable by a maximum sentence of at least ten years in prison or death in the United States.276 Though 
the BIA has not directly ruled on the application of the particularly serious crime and serious nonpolitical 
crime bars to juvenile acts in a published decision, an argument by analogy is supported by unpublished 
decisions on file with CGRS.277 
 

 Persecution of Others 

 
An applicant who has “ordered, incited, assisted, or otherwise participated in the persecution of any 
person” on account of a protected ground (race, religion, nationality, membership in a particular social 
group, or political opinion) is barred from both asylum or withholding.278 However, mere membership in 
an organization that engages in persecution is not sufficient to bar an applicant from relief; rather 
adjudicators “should engage in a particularized evaluation in order to determine whether an individual’s 
behavior was culpable to such a degree that he could be fairly deemed to have assisted or participated in 
persecution.”279 In Negusie v. Holder, the Supreme Court recognized that there may be a duress 
exception for those whose participation or assistance in persecution was forced or coerced.280 Attorneys 

                                                           
274 See, e.g., Singh v. Att’y Gen., 561 F.3d 1275 (11th Cir. 2009); Vargas-Hernandez v. Gonzales, 497 F.3d 919 (9th 
Cir. 2007); Garcia v. INS, 239 F.3d 409 (1st Cir. 2011). 
 
275 Matter of De La Nues, 18 I. & N. Dec. 140, 143 (B.I.A. 1981); see also Ramirez-Rivero, 18 I. & N. Dec. 135, 137 
(B.I.A. 1981) (“It is settled that an act of juvenile delinquency is not a crime in the United States.”).   
  
276 De La Nues, 18 I. & N. Dec. at 142–43. 
 
277 The BIA recently issued an unpublished decision declining to apply the serious nonpolitical crimes bar to an 
asylum seeker who, as a child, was forced to deliver packages containing marijuana and extortion money for gang 
members and was once arrested and held in a juvenile detention facility in Honduras. CGRS Database Case No. 
18523 (B.I.A. May 4, 2017). The BIA noted that there was no evidence that the petitioner was ever charged or 
convicted with a crime, citing Matter of Devison for the BIA’s longstanding position that acts of juvenile delinquency 
are not crimes. Id. The Board further held that the menial tasks the petitioner was forced to carry out lacked the 
requisite level of seriousness, noting that he refused to participate in more serious activities and risked great harm 
in doing so. Id.; see also CGRS Database Case No. 3869, at 1 (B.I.A. July 12, 2006) (finding the serious nonpolitical 
crimes bar did not apply to a child soldier where he was “a boy between the ages of 11 and 13 during the relevant 
period”).  
 
278 8 U.S.C. § 1158(b)(2)(A)(i); 8 C.F.R. § 208.13(c)(2)(E). 
 
279 Hernandez v. Reno, 258 F.3d 806, 813 (8th Cir. 2001). 
 
280 Negusie v. Holder, 555 U.S. 511 (2009). 
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should argue that duress is especially critical to consider in children’s cases in light of a child’s diminished 
culpability and capacity. UNHCR notes in particular the importance of recognizing that children involved 
in armed groups may themselves have been victims of human rights violations.281 
 
The BIA recently requested amicus briefing on “[w]hether an involuntariness or duress exception exists to 
limit the application of the persecutor bar” and, if so, what the relevant standard and burden of proof 
should be.282 The Board has not yet issued a decision, so practitioners should stay up-to-date on any 
forthcoming developments on this issue.   
 

 Terrorist Activity 

 
An applicant is barred from asylum and withholding if they engage in terrorist activity, are likely to engage 
in terrorist activity, are a member of a terrorist organization, espouse terrorism, provide “material 
support” to terrorist activity, or have other specified links to terrorist activity.283 Attorney General 
Sessions recently stated that MS-13 could qualify as a terrorist organization and that he would support 
designation of the group as such.284 This assertion could have broad implications for not only former 
members but also applicants who were extorted or otherwise coerced by MS-13 to provide aid seemingly 
not substantial or significant. Attorneys with clients whose cases raise terrorism links or ties should 
proceed cautiously, fully researching the complex law in this area. 
 
Material support includes “a safe house, transportation, communications, funds, transfer of funds or 
other material financial benefit, false documentation or identification, weapons [], explosives, or trainings 
. . . .”285 In Matter of S-K-, the BIA observed that “Congress has not expressly indicated its intent to 
provide an exception for contributions which are de minimis,” but it ultimately did not resolve whether 
such an exception could be implied in the meaning of “material.”286 Nonetheless, some courts of appeals 

                                                           
281 UNHCR, Child Asylum Claims, supra note 142, at ¶ 59; see also Lukwago v. Ashcroft, 329 F.3d 157 (3d Cir. 2003) 
(remanding asylum claim of former child soldier for reconsideration of well-founded fear of future persecution 
without analyzing persecutor bar despite petitioner having been forced to kill a fellow child soldier for 
disobedience); CGRS Database Case No. 3869 (B.I.A. July 12, 2006), at 1 (on file with CGRS) (finding former child 
soldier did not have “the requisite personal culpability” for persecutor bar where he was “a boy between the ages of 
11 and 13 during the relevant period”); CGRS Database Case No. 10372, at 9 (IJ Decision Jan. 7, 2011) (on file with 
CGRS) (finding persecutor bar did not apply to former child soldier based on duress and his young age and noting 
that he was “a victim not a victimizer”).  
 
282 See BIA, Amicus Invitation No. 16-08-08, Duress Exception to Persecutor Bar (Aug. 8, 2016), available at 
http://www.justice.gov/eoir/file/882811/download (last visited May 23, 2017). 
 
283 8 U.S.C. §§ 1158(b)(2)(A)(v), 1182(a)(3)(B). 
 
284 Cristiano Lima, Sessions: MS-13 gang could be labeled as a terrorist organization, Politico, Apr. 18, 2017, available 
at http://www.politico.com/story/2017/04/sessions-salvador-gang-terrorists-237345 (last visited May 23, 2017).  
 
285 8 U.S.C. § 1182(a)(3)(B)(i). 
 
286 Matter of S-K-, 23 I. & N. Dec. 936, 945 (B.I.A. 2006) (finding monthly contributions of one-eighth of petitioner’s 
income for almost a year, totaling approximately $685, to be “sufficiently substantial” and therefore not reaching 
meaning of “material”). 
 

https://www.justice.gov/eoir/file/882811/download
http://www.politico.com/story/2017/04/sessions-salvador-gang-terrorists-237345
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have upheld the material support bar even where contributions would not seem particularly substantial 
or significant to the group’s terrorist activities, such as provision of food.287 The BIA recently requested 
amicus briefing on whether the word “material,” in the context of material support to terrorist activity, 
has “an independent meaning” or is simply “a term of art.”288 The Board has yet to issue a decision, so 
attorneys should stay abreast of any developments on this issue. 
 
In a more recent decision, Matter of M-H-Z-, the BIA held that the material support bar does not include 
an implied exception for duress.289 In rejecting an implied duress exception, the BIA cited to a statutory 
provision explicitly authorizing the Departments of State and Homeland Security to grant waivers for 
terrorism-related bars.290 To date, the Secretary of Homeland Security has exercised this authority to 
create several group-based and situational exemptions, including material support under duress to 
designated and undesignated terrorist organizations, certain limited material support to undesignated 
terrorist organizations, and insignificant material support to undesignated terrorist organizations.291 
While U.S. Citizenship and Immigration Services (USCIS) has authority to consider these exemptions in 
cases before it, IJs and the BIA do not have authority to do so and DHS will not consider a case in removal 
proceedings for an exemption until after an order of removal is administratively final.292 Attorneys with 

                                                           
287 See, e.g., Singh-Kaur v. Ashcroft, 385 F.3d 293 (3d Cir. 2004) (finding provision of food and setting up tents to be 
material support); but see Ayvaz v. Holder, 564 F. App’x 625, 627 (2d Cir. 2014) (distinguishing from other courts of 
appeals cases as petitioner only provided one meal and “[t]he BIA has never held that de minimis aid is support that 
is ‘material’ under the terrorist activity bar . . . .”); Matter of ---, 2009 WL 9133770, at *2 (B.I.A. 2009) (finding one 
packed lunch and four dollars to not be material support because “if any support, no matter how minimal, would 
suffice to trigger the bar, then the word ‘material’ would be rendered superfluous”). 
 
288 See BIA, Amicus Invitation No. 17-01-09, Material Support Bar (Jan. 9, 2017), available at 
https://www.justice.gov/eoir/page/file/923376/download (last visited May 23, 2017). 
 
289 Matter of M-H-Z-, 26 I. & N. Dec. 757 (B.I.A. 2016). 
  
290 8 U.S.C. § 1182(d)(3)(B)(i). 
 
291 USCIS, Implementation Memorandum, Processing the Discretionary Exemption to the Inadmissibility Ground for 
Providing Material Support to Certain Terrorist Organizations (May 24, 2007), available at 
https://www.uscis.gov/sites/default/files/files/pressrelease/MaterialSupport_24May07.pdf (last visited May 23, 
2017); USCIS, Implementation Memorandum, Implementation of the Discretionary Exemption Authority under 
Section 212(d)(3)(B)(i) of the Immigration and Nationality Act for the Provision of Certain Limited Material Support 
(May 8, 2015), available at https://www.uscis.gov/sites/default/files/files/nativedocuments/2015-
0508_Certain_Limited_Material_Support_PM_Effective.pdf (last visited May 23, 2017); USCIS, Implementation 
Memorandum, Implementation of the Discretionary Exemption Authority under Section 212(d)(3)(B)(i) of the 
Immigration and Nationality Act for the Provision of Insignificant Material Support (May 8, 2015), available at 
https://www.uscis.gov/sites/default/files/files/nativedocuments/2015-
0508_Insignificant_Material_Support_PM_Effective.pdf (last visited May 23, 2017). For a complete list of 
exemptions to date, see Terrorism-Related Inadmissibility Grounds Exemptions, USCIS, 
http://www.uscis.gov/laws/terrorism-related-inadmissability-grounds/terrorism-related-inadmissibility-grounds-
exemptions (last visited May 23, 2017). 
 
292 USCIS, Fact Sheet, Department of Homeland Security Implements Exemption Authority for Certain Terrorist-
Related Inadmissibility Grounds for Cases with Administratively Final Orders of Removal (Oct. 23, 2008), available at 
http://www.uscis.gov/sites/default/files/USCIS/Laws/TRIG/USCIS_Process_Fact_Sheet_-
_Cases_in_Removal_Proceedings.pdf (last visited May 23, 2017). 

https://www.justice.gov/eoir/page/file/923376/download
https://www.uscis.gov/sites/default/files/files/pressrelease/MaterialSupport_24May07.pdf
https://www.uscis.gov/sites/default/files/files/nativedocuments/2015-0508_Certain_Limited_Material_Support_PM_Effective.pdf
https://www.uscis.gov/sites/default/files/files/nativedocuments/2015-0508_Certain_Limited_Material_Support_PM_Effective.pdf
https://www.uscis.gov/sites/default/files/files/nativedocuments/2015-0508_Insignificant_Material_Support_PM_Effective.pdf
https://www.uscis.gov/sites/default/files/files/nativedocuments/2015-0508_Insignificant_Material_Support_PM_Effective.pdf
http://www.uscis.gov/laws/terrorism-related-inadmissability-grounds/terrorism-related-inadmissibility-grounds-exemptions
http://www.uscis.gov/laws/terrorism-related-inadmissability-grounds/terrorism-related-inadmissibility-grounds-exemptions
http://www.uscis.gov/sites/default/files/USCIS/Laws/TRIG/USCIS_Process_Fact_Sheet_-_Cases_in_Removal_Proceedings.pdf
http://www.uscis.gov/sites/default/files/USCIS/Laws/TRIG/USCIS_Process_Fact_Sheet_-_Cases_in_Removal_Proceedings.pdf
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clients in removal proceedings who may be eligible for an exemption should inform DHS counsel and the 
IJ or the BIA to ensure that the client is not removed when the order of removal becomes administratively 
final and is instead referred to USCIS for consideration of the exemption.  
 

 
Where the facts support such a claim, we encourage attorneys to seek relief under CAT (which may be 
granted in the form of either withholding of removal or deferral of removal) as an alternative to the 
preferable asylum or statutory withholding. CAT does not require that the feared harm be inflicted on 
account of a statutorily protected ground, meaning that an individual targeted for any reason may receive 
protection. The applicant thus does not have to establish membership in a particular social group (or any 
other protected ground) or demonstrate nexus. To establish eligibility for CAT relief, an applicant must 
demonstrate (1) that it is more likely than not293 that they would be tortured if removed to the proposed 
country of removal and (2) that such torture would be carried out by or at the instigation of or with the 
consent or acquiescence of public officials.294  
 
Under the statute, even a single, isolated act may suffice to constitute torture,295 and gang-related 
persecution often involves repeated and sometimes escalating abuse. Of particular relevance to gang-
related claims, murder, rape, and severe beatings may constitute torture.296  Moreover, to demonstrate 
likelihood of future torture, the regulations mandate that adjudicators consider all evidence relevant to 
the possibility of future torture, including evidence of past torture and relevant country conditions 
information.297  
 
One difficult aspect of establishing eligibility for CAT relief involves the requirement that the torture be 
inflicted by a government official acting in an official capacity or with the consent or acquiescence of the 
government. Because gang claims typically involve private actors, most cases will need to establish 
acquiescence by the government. While similar (and sometimes conflated by adjudicators), the 
acquiescence test in CAT cases is a separate inquiry from the inability or unwillingness of a government to 
protect standard in asylum and statutory withholding cases.298 As in the asylum context, failure to report 

                                                           
 
293 As discussed in note 255, supra, there are strong arguments that “more likely than not” in the CAT context does 

not require a showing of 50+% probability of torture. Instead, at least one court has held that an applicant need 
show only a “substantial risk” of torture. Rodriguez-Molinero, 808 F.3d 1134, 1135 (7th Cir. 2015). 
 
294 See 8 C.F.R. § 1208.16(c). 
 
295 See 8 C.F.R. § 1208.18(a)(1). 
 
296 See, e.g., Wanjiru v. Holder, 705 F.3d 258 (7th Cir. 2013); Bromfield v. Mukasey, 543 F.3d 1071 (9th Cir. 2008); 
Zewdie v. Ashcroft, 381 F.3d 804 (8th Cir. 2004); Comollari v. Ashcroft, 378 F.3d 694 (9th Cir. 2004); Zubeda v. 
Ashcroft, 333 F.3d 463 (3d Cir. 2003); Al-Saher v. INS, 268 F.3d 1143 (9th Cir. 2001). 
 
297 See, e.g., Cole v. Holder, 659 F.3d 762 (9th Cir. 2011).  
 
298 See, e.g., Andrade-Garcia v. Lynch, 820 F.3d 1076, 1083 (9th Cir. 2016) (upholding the IJ’s rejection of the CAT 
claim, noting that “[t]he inability to bring the criminals to justice is not evidence of acquiescence” and that the court 
has reversed “only when the agency failed to take into account significant evidence establishing government 
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torture is not fatal to a claim because CAT relief does not require actual knowledge on the part of the 
government—willful blindness is the standard in most jurisdictions.299  
 
Collusion with the gangs and corruption in the police or other government entities is persuasive evidence 
that the government acquiesces to torture carried out by the gangs.300 In one gang-related case, the 
Fourth Circuit found that evidence of police refusal to help an individual after making a report showed 
that the individual “would endure severe pain or suffering, whether physical or mental, intentionally 
inflicted upon him for such purposes as punishing him for resisting MS-13 recruitment . . . with the 
awareness of the local police that this would take place and the breach of the local police’s legal 
responsibility to intervene to prevent it from happening.”301 Practitioners representing applicants in 
countries where the government has taken some partial steps to combat gang violence may be able to 
argue that beneficial actions on the part of one government sector do not negate the possibility that the 
government as a whole would acquiesce in the torture. Indeed, the Second Circuit has explicitly held that 
when “a government contains officials that would be complicit in torture, and that government, on the 
whole, is admittedly incapable of actually preventing that torture, the fact that some officials take action 
to prevent the torture would [not] seem inconsistent with a finding of government acquiescence.”302 
Similarly, the Seventh and Ninth Circuits have also held that “if public officials at the state and local level 
 . . . would acquiesce in any torture [that the applicant] is likely to suffer, this satisfies CAT's requirement 
that a public official acquiesce in the torture, even if the federal government . . . would not similarly 
acquiesce[].”303 
 
 
 
 
 

                                                           
complicity in the criminal activity”); Garcia-Millian v. Holder, 755 F.3d 1026, 1034 (9th Cir. 2013) (“Nor does 
evidence that a government has been generally ineffective in preventing or investigating criminal activities raise an 
inference that public officials are likely to acquiesce in torture, absent evidence of corruption or other inability or 
unwillingness to oppose criminal organizations.”).  
 
299 See, e.g., Ornelas-Chavez v. Gonzales, 458 F.3d 1052, 1059–60 (9th Cir. 2006); Zheng v. Ashcroft, 332 F.3d 1186, 
1194–95 (9th Cir. 2003); Matter of W-G-R-, 26 I. & N. Dec. 208, 226 (B.I.A. 2014). 
 
300 See Cordoba v. Holder, 726 F.3d 1106 (9th Cir. 2013); Madrigal v. Holder, 716 F.3d 499 (9th Cir. 2013).  
 
301 Zelaya v. Holder, 668 F.3d 159, 168 (4th Cir. 2012). 
 
302 De La Rosa v. Holder, 598 F.3d 103, 110 (2d Cir. 2010); see also N.L.A v. Holder, 744 F.3d 425, 440 (7th Cir. 2014) 
(“The fact that the Colombian government is, of late, engaged in more concerted and successful efforts to control 
the FARC, however, does not necessarily mean that it cannot also remain willfully blind to the torturous acts of the 
FARC.”). 
 
303 Madrigal, 716 F.3d at 509–10; Rodriguez-Molinero v. Lynch, 808 F.3d 1134, 1139 (7th Cir. 2015) (“That the 
Mexican government may be trying, though apparently without much success, to prevent police from torturing 
citizens at the behest of drug gangs is irrelevant to this case.”); see also Mendoza-Sanchez v. Lynch, 808 F.3d 1182, 
1184–85 (7th Cir. 2015) (“A petitioner for deferral of removal under the Convention Against Torture need not prove 
that the Mexican government is complicit in the misconduct of its police officers.”). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030540834&pubNum=0000506&originatingDoc=I00746006a56311e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_509&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.5e825f241e1840999353d2ec5c1a60fc*oc.Search)#co_pp_sp_506_509
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CONCLUSION 
 
The issue of gang-based asylum is in flux, so we encourage attorneys to be in touch with CGRS regarding 
questions they might have about recent developments in the law and how such developments are being 
interpreted and applied by agency adjudicators. Remember that specific country conditions packets and 
expert declarations can also be requested through our website. We hope that this information has proven 
useful and that you will continue to keep CGRS apprised of the outcome of your cases. You can request 
assistance or report an outcome in a case by visiting: http://cgrs.uchastings.edu/assistance. We welcome 
any feedback regarding our assistance.  
 
You can sign up to receive CGRS newsletters as well as information about advocacy campaigns, events, 
and other important updates on our website. Consider also staying in touch with us on Facebook: 
http://www.facebook.com/cgrs.uchastings.     
 

http://cgrs.uchastings.edu/assistance
http://www.facebook.com/cgrs.uchastings
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APPENDIX I: PARTICULAR SOCIAL GROUP COURTS OF APPEALS DECISIONS 
 
This appendix contains an overview of courts of appeals decisions analyzing gang-related particular social groups 
(PSGs), grouped by the following kinds of claims:  
 

1. Resistance to recruitment 
2. Gender 
3. Family relationship 
4. Former gang membership 
5. Current gang membership 
6. Witnesses and informants 
7. Extortion and wealth 
8. Childhood status and youth 
9. Nexus 

 
Each claim formulation is divided into “helpful” and “harmful” cases, though many cases have elements of both. Note 
that the PSG formulation listed for each case is what was analyzed by the court of appeals and not necessarily what the 
applicant proposed nor necessarily what CGRS would recommend for a specific case.  
 
Considering the low number of published cases on some of these types of claims, unpublished decisions are also 
included to provide a better sense of how courts of appeals have responded to PSG arguments with the caveat that 
these decisions are not binding and citation to unpublished decisions varies by circuit. Decisions outside the gang 
context are also included to the extent that they provide helpful guidance on PSGs based on characteristics such as 
gender, family ties, and youth. 
 
This appendix is not intended to be an exhaustive review but rather a guide for initial research and understanding of the state of the law.  
 
 



 

63 

1. Resistance to Recruitment  
 

 
Helpful Cases 

 
Case PSG Formulation Holding 
Monterroso v. Att’y Gen. 
476 F. App’x 973 (3d Cir. 2012)  

Youth who are subjected to 
harassment and/or 
recruitment by gangs 
(Guatemala) 

While the court agreed that petitioner’s family’s economic status alone is insufficient, it 
remanded to the BIA to analyze this PSG in light of Valdiviezo-Galdamez, infra, as it is not 
defined merely by wealth. 

Valdiviezo-Galdamez v. Att’y 
Gen. 
502 F.3d 285, 291 (3d Cir. 2007) 

Young Honduran men who 
have been actively recruited 
by gangs and who have 
refused to join the gangs 

The court remanded for the IJ to consider the PSG in the first instance but noted that the 
group seems to be valid since it “shares the characteristics of other groups that the BIA 
has found to constitute a ‘particular social group,’” citing to Matter of Kasinga, 21 I. & N. 
Dec. 357 (B.I.A. 1996). 

Orellana-Lara v. Lynch 
646 F. App’x 532 (9th Cir. 2016)  

Young women in El Salvador 
who have been solicited by 
gangs 

The court held that the BIA erred by focusing solely on nexus to gender and ignoring 
petitioner’s opposition to gang membership in light of Pirir-Boc, infra, and the BIA’s 
remand in Matter of M-E-V-G-, 26 I. & N. Dec. 227 (B.I.A. 2014). 

Pirir-Boc v. Holder 
750 F.3d 1077 (9th Cir. 2014) 

Persons taking concrete steps 
to oppose gang membership 
and gang authority 
(Guatemala) 

The court remanded the case for further consideration as the BIA merely found the 
group precluded under S-E-G- and did not perform an evidenced-based inquiry despite 
evidence on the record showing social distinction. 

 

 
Harmful Cases 

 
Case PSG Formulation Holding 
Paiz-Morales v. Lynch 
795 F.3d 238 (1st Cir. 2015) 

Members that oppose gang 
membership (Guatemala) 

The court rejected the PSG for failure to demonstrate particularity due to internal 
diversity of the group, referencing Matter of W-G-R-, 26 I. & N. Dec. 208 (B.I.A. 2014), 
but noted that it was not suggesting a blanket rejection of all factual scenarios involving 
gangs as per M-E-V-G-.   

Beltrand-Alas v. Holder 
689 F.3d 90 (1st Cir. 2012) 

Persons who oppose gangs (El 
Salvador) 

The court summarily rejected the PSG finding it foreclosed by precedent in Garcia-
Callejas and Mendez-Barrera.  
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Harmful Cases 

 
Case PSG Formulation Holding 
Mayorga-Vidal v. Holder 
675 F.3d 9 (1st Cir. 2012) 

Young Salvadoran men who 
have resisted gang 
recruitment and whose 
parents are unavailable to 
protect them 

The court noted that although PSGs are to be analyzed in a country-specific manner, the 
BIA reasonably determined that gang recruitment groups are too subjective and open-
ended to be cognizable. The court concluded that even with the additional parental 
characteristic, the group remains too subjective and ambiguous.  

Garcia-Callejas v. Holder 
666 F.3d 828, 830 (1st Cir. 2012) 

Salvadoran men who resist 
recruitment by criminal gangs 

As there is “no point repeating a full analysis of the group in each successive case” the 
court denied the PSG, citing to Mendez-Barrera and Matter of S-E-G-, 24 I. & N. Dec. 579 
(B.I.A. 2008). 

Larios v. Holder 
608 F.3d 105 (1st Cir. 2010) 

Young Guatemalan men 
recruited by gang members 
who resist such recruitment 

The court held that there was no evidence showing social visibility or sufficient 
particularity to distinguish who is or is not a member.  

Mendez-Barrera v. Holder 
602 F.3d 21 (1st Cir. 2010) 

Young women recruited by 
gang members who resist such 
recruitment (El Salvador) 

The court rejected the PSG for failure to provide evidence showing it was viewed as a 
cohesive group or to pinpoint characteristics that rendered the group visible. The court 
further noted the group was defined by ambiguous terms, defeating particularity. 

Salazar v. Lynch 
645 F. App’x 53 (2d Cir. 2016)) 

Young Guatemalan males who 
resist or reject forcible gang 
membership 

The court upheld the BIA’s rejection of the PSG, noting that while some authority such as 
Valdiviezo-Galdamez supports resisting gang recruitment as a basis for a PSG, this circuit 
is among those to have concluded otherwise, citing to unpublished decisions Oliva-Flores 
and Paucar-Sarmiento. 

Oliva-Flores v. Holder 
477 F. App’x 774 (2d Cir. 2012)  

Young Guatemalan men 
resisting gang recruitment 

The court rejected the PSG due to lack of particularity and social distinction, citing to  
S-E-G-. 

Paucar-Sarmiento v. Holder 
482 F. App’x 656, 659 (2d Cir. 
2012)  

Young men who resisted 
recruitment by gangs 
(Ecuador) 

The court rejected the PSG on the basis that the social group the BIA rejected in S-E-G- 
was “one that is for purposes of our review indistinguishable from the group proposed 
here.” 

Zelaya v. Holder 
668 F.3d 159 (4th Cir. 2012) 

Young Honduran males who 
refuse to join the Mara 
Salvatrucha gang (MS-13), 
have notified the authorities 
of MS-13’s harassment, and 
have an identifiable tormenter 
within MS-13 

The court rejected the PSG because resistance to recruitment is too amorphous to 
constitute a cognizable group, citing to Lizama and S-E-G-. 
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Harmful Cases 

 
Case PSG Formulation Holding 
Lizama v. Holder 
629 F.3d 440 (4th Cir. 2011) 

Young, Americanized, well-off 
Salvadoran male deportees 
with criminal histories who 
oppose gangs 

The court rejected the PSG because Americanization is not immutable and because 
wealth, Americanization, and opposition to gangs are all too amorphous, failing 
particularity. 

Orellana-Monson v. Holder 
685 F.3d 511, 521 (5th Cir. 2012) 

Men who were recruited but 
refused to join Mara 18 (El 
Salvador) 

The court rejected the PSG as it is too broad, encompassing “a diverse cross section of 
society,” and fails to show a distinct targeting outside of the general violence.  

Escobar-Batres v. Holder 
385 F. App’x 445, 447 (6th Cir. 
2010) 

Salvadoran females under the 
age of 18 who refuse to join a 
gang because they oppose 
gang practices 

The court rejected the PSG as too broad, potentially including “all Salvadoran teenage 
girls who are currently not in the Maras,” and petitioner’s attempt to narrow her group 
based on members being harassed, beaten, tortured, or killed for not joining gangs 
would make the group circularly defined. 

Umana-Ramos v. Holder 
724 F.3d 667 (6th Cir. 2013) 

Young Salvadoran men who 
have refused to join the Maras 

The court held that the PSG is not cognizable as it is too broad, defeating particularity, 
and the risk of harm is shared by the general population, defeating distinction.  

Cano v. Lynch 
809 F.3d 1056 (8th Cir. 2016) 

Escapee Mexican child 
laborers 

The court held that petitioner, who was abducted and forced to labor cultivating drugs 
for a drug cartel, failed to prove that the proposed PSG was socially distinct, which would 
be established, for example, by evidence showing that the society recognizes the need to 
protect the group, that the group suffers persecution with impunity, or that members 
are readily identifiable when their defining characteristics are known. 

Chilel v. Holder 
779 F.3d 850 (8th Cir. 2015) 

Those who refuse to join a 
gang and suffer from threats 
of violence as a result 
(Guatemala) 

The court held that there was no evidence to show a common immutable characteristic, 
particularity, or social distinction of the group and cited to Constanza and Ortiz-Puentes 
to conclude that the PSG is too diffuse.  

Avendano v. Holder 
770 F.3d 731 (8th Cir. 2014) 

Persons resisting gang 
violence and gang recruitment 
(El Salvador) 

The court briefly noted that petitioner’s PSGs would likely be foreclosed under 8th 
Circuit precedent before denying motion to reopen. 

Garcia v. Holder 
746 F.3d 869, 873 (8th Cir. 2014) 

Young Guatemalan men who 
have opposed the MS-13, 
have been beaten and 
extorted by that gang, 
reported those gangs to the 
police, and faced increased 
persecution as a result 

The court rejected the argument that this PSG is distinguishable from Constanza on the 
grounds that there was an affirmative report to the police since no evidence shows that 
those who “identify gang members to police suffer greater crime than other members of 
the population who resist gang violence.” 
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Harmful Cases 

 
Case PSG Formulation Holding 
Gaitan v. Holder 
671 F.3d 678 (8th Cir. 2012) 

Young males that have 
previously been recruited by 
MS-13 and are opposed to the 
nature of gangs (El Salvador) 

The court found itself bound by the Constanza and Ortiz-Puentes holdings that persons 
resistant to gang violence is too diffuse to be a PSG, defeating both particularity and 
distinction.  

Ortiz-Puentes v. Holder 
662 F.3d 481, 483 (8th Cir. 2011) 

Young Guatemalans who 
refused to join gangs and were 
persecuted as a result 

Citing to S-E-G- and Constanza, the court concluded that “a group of persons defined as 
those who suffer violence because they refused to join criminal gangs” lacks the visibility 
and particularity required to be a cognizable PSG. 

Constanza v. Holder 
647 F.3d 749 (8th Cir. 2011) 

Persons resistant to gang 
violence (El Salvador) 

Citing to S-E-G-, the court found the PSG too diffuse to be recognized without engaging 
in significant analysis.   

Barrios v. Holder 
581 F.3d 849 (9th Cir. 2009) 

Young men in Guatemala who 
are targeted for gang 
recruitment but refuse 
because they disagree with 
the gang’s criminal activities 

Citing to Ramos-Lopez, the court categorically denied the PSG and expressly did not 
require specific analysis of the particular facts and evidence presented by petitioner.  

Ramos-Lopez v. Holder 
563 F.3d 855 (9th Cir. 2009) 

Young Honduran men who 
have been recruited by the 
MS-13, but who refuse to join 

The court rejected the PSG after finding that the BIA meant its S-E-G- decision to apply to 
Hondurans facing recruitment, that the PSG is too diverse, and that it lacks visibility 
amongst the generalized civil unrest.  

• Expressly overruled by Henriquez-Rivas insofar as the case requires ocular 
visibility to establish social visibility/distinction. 

Santos-Lemus v. Mukasey 
542 F.3d 738 (9th Cir. 2008) 

Young men in El Salvador 
resisting gang violence 

The court rejected the PSG as too loosely defined based on S-E-G- and controlling 
precedent, without significant analysis of the record evidence.  

• Expressly overruled by Henriquez-Rivas insofar as the case requires ocular 
visibility to establish social visibility/distinction. 

Rodas-Orellana v. Holder 
780 F.3d 982 (10th Cir. 2015) 

Salvadoran males threatened 
and actively recruited by 
gangs, who resist joining 
because they oppose the 
gangs 

The court rejected the PSG for lacking social distinction in light of widespread violence in 
El Salvador.  

Rivera-Barrientos v. Holder 
666 F.3d 641, 650, 653 (10th Cir. 
2012) 

Women in El Salvador 
between the ages of 12 and 
25 who resisted gang 
recruitment 

The court found the PSG to be particular, distinguishing from S-E-G- as “the 
characteristics of gender and age are . . . susceptible to easy definition,” but not socially 
visible in light of widespread gang violence “against any individual where doing so may 
promote the gang’s interest.” 
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Harmful Cases 

 
Case PSG Formulation Holding 
Balam-Ruiz v. Att’y Gen. 
608 F. App’x 908 (11th Cir. 2015)  

Religious teachers who 
oppose gang membership and 
deter others from joining such 
gangs (Guatemala) 

The court rejected the PSG since people who oppose criminal organizations is not a PSG 
and petitioner failed to establish that this group is treated differently than anyone else in 
Guatemala who the gang sees as interfering in its activities. 
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2. Gender 
 

 
Helpful Cases 

 

Case PSG Formulation Holding 
Paloka v. Holder 
762 F.3d 191, 198 (2d Cir. 2014) 

Young Albanian women; 
young Albanian women 
between the ages of 15 and 
25 

The court remanded to the BIA for a redetermination of whether the proposed PSGs 
based on age and gender are cognizable under W-G-R- and M-E-V-G-, adding that “being 
a likely target for criminal opportunistic behavior does not necessarily preclude the 
existence of a valid asylum claim if the claimant would likely be targeted because of her 
membership in a sufficiently defined social group.” 

Gomez-Zuluaga v. Att’y Gen. 
527 F.3d 330 (3d Cir. 2008) 

Women who have escaped 
involuntary servitude after 
being abducted and confined 
by the FARC (Colombia) 

The court upheld PSG after finding it immutable and considering, among other evidence, 
documentation of the FARC’s mistreatment of women.   

Cece v. Holder 
733 F.3d 662, 672 (7th Cir. 2013) 
(en banc) 

Young Albanian women in 
danger of being trafficked as 
prostitutes 

The court recognized that the proposed group was “united by the common and 
immutable characteristic of being (1) young, (2) Albanian, (3) women, (4) living alone,” 
and the fact that the group was defined in part, but not solely, by the fact of persecution 
did not undermine the otherwise valid PSG. 

Hernandez v. Holder 
563 F. App’x 552 (9th Cir. 2014)  

Uneducated impoverished 
Guatemalan women 

In light of intervening decision in Perdomo, the court remanded for further proceedings 
to consider PSG. 

Jimenez v. Holder 
443 F. App’x 271 (9th Cir. 2011)  

Indigenous Guatemalan 
women 

In light of intervening decision in Perdomo, the court remanded for BIA consideration of 
PSG. 

Flores v. Holder 
431 F. App’x 584 (9th Cir. 2011)  

Not clearly articulated (El 
Salvador) 

The court rejected opposition to criminal acts of gangs as basis for PSG or political 
opinion but remanded for the BIA to assess whether petitioner was targeted as a woman 
in light of intervening decision in Perdomo. 

Rodriguez v. Holder 
426 F. App’x 557 (9th Cir. 2011)  

Women in Guatemala The court affirmed opposition to gangs is not a political opinion but remanded for BIA 
consideration of PSG in light of intervening decision in Perdomo. 

Chavez-Benavides v. Holder  
426 F. App’x 553 (9th Cir. 2011)  

Young, single women in El 
Salvador 

The court rejected persons returning from the United States who would be perceived to 
have money as a PSG but remanded for further proceedings to consider gender-related 
PSG in light of intervening decision in Perdomo. 

Perdomo v. Holder 
611 F.3d 662 (9th Cir. 2010) 

Women in Guatemala The court remanded for the BIA to determine whether women in Guatemala constitute a 
PSG, holding that the BIA’s decision was inconsistent with precedent cases that focused 
on innate characteristics of other large and internally diverse social groups to conclude 
they are cognizable PSGs. 
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Helpful Cases 

 

Case PSG Formulation Holding 
Mohammed v. Gonzales 
400 F.3d 785, 797 (9th Cir. 2005) 

Somalian females; 
Young girls in the Benadiri clan 

The court upheld the PSGs noting that “the recognition that girls or women of a 
particular clan or nationality (or even in some circumstances females in general) may 
constitute a social group is simply a logical application of our law.” 

Niang v. Gonzales 
422 F.3d 1187, 1199–1200 (10th 
Cir. 2005) 

Female members of the 
Tukulor Fulani tribe (Senegal) 

The court upheld the PSG finding no reason that more than gender plus tribal 
membership would be needed for the group to be valid. The court also stated that “the 
focus with respect to such claims should be not on whether either gender constitutes a 
social group (which both certainly do)” but on likelihood of persecution on account of 
membership in that social group.  

 

 
Harmful Cases 

 

Case PSG Formulation Holding 
Arevalo-Giron v. Holder 
667 F.3d 79 (1st Cir. 2012) 

Women perceived to have 
substantial economic 
resources (Guatemala) 

The court rejected the PSG as there was no evidence that gangs specifically target 
women, just that they were interested in increasing their wealth, and vulnerability to 
crime alone cannot define a PSG. 

Mendez-Barrera v. Holder 
602 F.3d 21 (1st Cir. 2010) 

Young women recruited by 
gang members who resist 
recruitment (El Salvador) 

The court rejected the PSG, holding that there was no evidence demonstrating social 
visibility and that the group is too amorphous. However, although the court noted the 
ambiguity of youth, recruitment, and resistance, it did not specifically address gender. 

Caal-Tiul v. Holder 
582 F.3d 92, 95 (1st Cir. 2009) 

Indigenous women 
(Guatemala) 

Focusing on nexus more than the validity of the PSG itself, the court joined the BIA in 
rejecting the IJ’s determination that indigenous women are disproportionately affected 
by gang violence as vulnerability “to crime and predation” alone does not constitute 
persecution on account of a protected ground.   

Gomez v. INS 
947 F.2d 660, 664 (2d Cir. 1991) 

Women who have been 
previously battered and raped 
by Salvadoran guerillas  

The court rejected the PSG as petitioner failed to show she was “more likely to be 
persecuted than any other young woman” and “[p]ossession of broadly-based 
characteristics such as youth and gender will not by itself endow individuals with 
membership in a particular group.” 

Sarkisian v. Att’y Gen. 
322 F. App’x 136 (3d Cir. 2009) 

Young Armenian women who 
were targeted in the past 

The court rejected the PSG, distinguishing from Lukwago as petitioner failed to show 
how her past abduction will place her at risk of future harm and the remaining 
characteristics of youth and gender alone are insufficient to constitute a valid PSG. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Kuci v. Att’y Gen. 
299 F. App’x 168, 169 (3d Cir. 
2008) (internal quotation marks 
omitted) 

Young women who have been 
approached or threatened 
with kidnapping, forced 
prostitution or killing by 
human traffickers that the 
government of Albania either 
cannot or will not control 

The court rejected the PSG as overly broad, noting the BIA’s conclusion that the group 
was based “solely on . . . the person’s gender and contact, no matter how minimal and 
apparently, without regard to any particular age, with human traffickers.” 

Escobar-Batres v. Holder 
385 F. App’x 445, 447 (6th Cir. 
2010) 

Salvadoran females under the 
age of 18 who refuse to join a 
gang because they oppose 
gang practices 

The court rejected the PSG as too broad, potentially including “all Salvadoran teenage 
girls who are currently not in the Maras,” and petitioner’s attempt to narrow her group 
based on members being harassed, beaten, tortured, or killed for not joining gangs 
would make the group circularly defined. 

Rreshpja v. Gonzales 
420 F.3d 551, 555–56 (6th Cir. 
2005) 

Young (or those who appear 
to be young), attractive 
Albanian women who are 
forced into prostitution 

The court rejected the proposed group as circularly defined and a noncircular group of 
“young, attractive Albanian women” as too broad. The court distinguished from 
Mohammed based on lack of evidence that “the practice of forcing young women into 
prostitution in Albania is nearly as pervasive as the practice of female genital mutilation 
in Somalia.” 

Rivera-Barrientos v. Holder 
666 F.3d 641, 650, 653 (10th Cir. 
2012) 

Women in El Salvador 
between the ages of 12 and 
25 who resisted gang 
recruitment 

The court found the PSG to be particular, distinguishing from S-E-G- as “the 
characteristics of gender and age are . . . susceptible to easy definition,” but not socially 
visible in light of widespread gang violence “against any individual where doing so may 
promote the gang’s interest.” The court rejected the petitioner’s argument that the 
pattern of persecution against those resisting recruitment points to social visibility as 
there was no evidence that she was targeted because of her group membership rather 
than as an individual reaction against her threat to the gang’s interest. The court did not 
address age or gender, however, in its social visibility analysis.  
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3. Family Relationship 
 

 
Helpful Cases 

 

Case PSG Formulation Holding 
Giraldo-Pabon v. Lynch 
840 F.3d 21 (1st Cir. 2016) 

Family (Colombia) The court affirmed that one’s family can constitute a PSG, citing to Aldana-Ramos, but 
ultimately denied on nexus. 

Aldana-Ramos v. Holder 
757 F.3d 9 (1st Cir. 2014) 

Immediate family (Guatemala) The court noted that kinship ties may be a PSG by itself without requiring an additional 
characteristic and expressly allowed for mixed-motive targeting. 

Ayala v. Holder 
683 F.3d 15 (1st Cir. 2012) 

Family that opposed guerilla 
warriors (Guatemala) 

The court appeared to accept the validity of the proposed family PSG but ultimately 
denied on nexus.  

Ruiz v. Mukasey 
526 F.3d 31, 38 (1st Cir. 2008) 

Anti-FARC family (Colombia) Though the court ultimately denied the claim, it noted that “kinship can be a sufficiently 
permanent and distinct characteristic to serve as the linchpin for a protected social 
group within the purview of the asylum laws.” 

Orellana-Rodriguez v. Sessions 
-- F. App’x --, 2017 U.S. App. 
LEXIS 2796 at *4, 2017 WL 
659891 at *2 (2d Cir. Feb. 15, 
2017)  

Family that is against Mara 18 
and its affiliated drug 
group/syndicate (Guatemala) 

The court remanded for BIA consideration of the family-based PSG claim, noting that 
with regard to “membership in a group consisting of families of police or military 
personnel which had moved against drug traffickers and gangs, we see little reason why 
a group so designated should not qualify.” 

Vumi v. Gonzales 
502 F.3d 150 (2d Cir. 2007) 

Charles Kayitaba’s [petitioner’s 
husband’s] nuclear family 
(DRC) 

The court accepted the family-based PSG on the grounds that kinship ties have long 
been understood to establish a PSG. 

Cruz v. Sessions 
853 F.3d 122 (4th Cir. 2017) 

The nuclear family of Johnny 
Martinez [petitioner’s 
domestic partner] (Honduras) 

The court affirmed the validity of the immediate family as a PSG and overturned the 
BIA’s finding that nexus was not proven. The court also mentioned the IJ’s finding that 
petitioner is a member of the PSG, even though she was not married to her partner, 
because they lived together and were considered a married couple by their community. 

Villatoro v. Sessions 
-- F. App’x --, 2017 U.S. App. 
LEXIS 3784, 2017 WL 835182 
(4th Cir. Mar. 2, 2017)  

Immediate family (Honduras) The court affirmed the validity of the immediate family as a PSG and overturned the 
BIA’s finding that nexus was not proven.  

Hernandez-Avalos v. Lynch 
784 F.3d 944 (4th Cir. 2015) 

Nuclear family (El Salvador) The court affirmed the validity of the nuclear family as a PSG and overturned the BIA’s 
finding that nexus was not proven.  

Cordova v. Holder 
759 F.3d 332 (4th Cir. 2014) 

Persons with kinship ties to 
gang members (El Salvador) 

The court remanded the case for BIA consideration of the PSG but referenced the 
general acceptability of family as a PSG.   
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Helpful Cases 

 

Case PSG Formulation Holding 
Crespin-Valladares v. Holder 
632 F.3d 117 (4th Cir. 2011) 

Family members of 
prosecutorial witnesses (El 
Salvador) 

The court upheld the PSG, noting the long-standing acceptance of family as a group and 
finding the group particular and visible. 

Al-Ghorbani v. Holder 
585 F.3d 980 (6th Cir. 2009) 

The Jezarene branch of the Al-
Ghorbani family (Yemen) 

The court held that membership in the same family is widely recognized as a PSG.  

Ayele v. Holder 
564 F.3d 862 (7th Cir. 2009) 

Immediate family (Ethiopia) The court recognized that a family is a cognizable PSG.  

Cambara-Cambara v. Lynch 
837 F.3d 822 (8th Cir. 2016) 

Members of the Cambara 
family, a family of educated 
landowners and farmers 
(Guatemala) 

Citing Bernal-Rendon, the court noted the BIA’s assumption that members of the 
Cambara family can constitute a PSG, but ultimately agreed with the BIA on lack of 
nexus.  

Aguinada-Lopez v. Lynch 
825 F.3d 407 (8th Cir. 2016) 

Male, gang-aged family 
members of murdered gang 
members; male, gang-aged 
family members of petitioner’s 
cousin Oscar (El Salvador) 

Citing Bernal-Rendon, the court assumed the PSGs are cognizable, even though the BIA 
rejected both PSGs as not viable, but ultimately denied for failure to establish nexus. 

Bernal-Rendon v. Gonzales 
419 F.3d 877 (8th Cir. 2005) 

Family (Colombia) The court agreed with petitioner that a nuclear family can constitute a PSG but denied 
on nexus for failure to prove a specific threat to her family as a group. 

Ayala v. Sessions 
-- F.3d. --, 2017 U.S. App. LEXIS 
7673, 2017 WL 1541961 (9th Cir. 
May 1, 2017) 

Family (Guatemala) The court affirmed family as a valid PSG and found the IJ erred by concluding extortion 
could not constitute persecution and ignoring nexus to family ties. The court held that 
extortion plus the threat of violence amounted to persecution and that petitioner faced 
this persecution not only for economic reasons but also because of her family ties. 

Sosa-Santiago v. Lynch 
650 F. App’x 347 (9th Cir. 2016)  

Family (Guatemala) The court held that the BIA erred in denying the motion to remand because IJ neglected 
to explain to petitioner that a family can constitute a PSG so petitioner’s waiver of a 
withholding claim was not voluntary, knowing, and intelligent. 

Rios v. Lynch 
807 F.3d 1123, 1128 (9th Cir. 
2015) 

Family (Guatemala) The court held that the BIA erred in not addressing petitioner’s family-based PSG, noting 
“the family remains the quintessential particular social group.”  

Martinez-Seren v. Holder 
394 F. App’x 404, 404 (9th Cir. 
2010) 

Not clearly articulated 
(Honduras) 

Where the petitioner’s particular social group was “defined in part by membership in his 
family and in part by his and his sister’s reporting the gang to the police,” the court held 
that the BIA mischaracterized his proposed group as “persons who resist gangs” by 
focusing solely on the reporting and failing to address the family aspect of the group. 
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Helpful Cases 

 

Case PSG Formulation Holding 
Thomas v. Gonzales 
409 F.3d 1177 (9th Cir. 2005) 

Immediate family (South 
Africa) 

The court affirmed that family may constitute a valid PSG, consistent with decisions by 
the BIA and other circuits. The decision was later vacated and remanded by the Supreme 
Court in Gonzales v. Thomas, 547 U.S. 183, 186 (2006), as the appropriate course of 
action was to remand for a factual finding of whether the respondent’s “family presents 
the kind of ‘kinship ties’ that constitute a particular social group.” 

Lin v. Ashcroft 
377 F.3d 1014, 1029 (9th Cir. 
2004) 

Immediate family (China) The court held that immediate family is a PSG provided family membership is a 
“sufficiently strong and discernable bond.” 

 

 
Harmful Cases 

 

Case PSG Formulation Holding 
De Abarca v. Holder 
757 F.3d 334 (1st Cir. 2014) 

Mothers of individuals who 
resisted gang activity (El 
Salvador) 

The court rejected this PSG, citing to Tay-Chan (which is not a family-based PSG claim) 
for evidence that similarly-defined groups were too broad. Nevertheless, the court 
appears to accept the validity of a nuclear family PSG before ultimately denying on 
nexus.   

Lopez-Diaz v. Lynch 
661 F. App’x 116 (2d Cir. 2016)  

Families of individuals who 
had been murdered 
(Honduras) 

The court noted that although membership in a family can be a PSG, unlike Vumi the 
petitioner here did not define her PSG as her murdered father’s family. Nonetheless, the 
court ultimately held that regardless of whether the PSG is defined broadly or limited to 
petitioner’s family, it fails in this context due to lack of evidence of social distinction. 

Ramirez-Mejia v. Lynch 
794 F.3d 485 (5th Cir. 2015) 

Nuclear family (Honduras) The court cited to Orellana-Monson in its brief reference to the IJ’s conclusion that 
petitioner’s family did not meet the particularity and social visibility requirements, but 
chose not to address the validity of the PSG directly and instead denied on nexus.   

Ayala-Rivas v. Holder 
548 F. App’x 273 (5th Cir. 2013)  

Petitioner’s family (El 
Salvador) 

Citing Orellana-Monson, the court held that the PSG of petitioner’s family is overly broad 
and petitioner did not show that petitioner’s particular family is in a different situation 
than anyone else who resists MS.  

Orellana-Monson v. Holder 
685 F.3d 511 (5th Cir. 2012) 

Family members of Jose 
Orellana-Monson [petitioner’s 
brother] (El Salvador) 

The court held that, as a PSG based on resisting recruitment fails for being too broad, so 
too does a PSG based on relationships to those that resist.  
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Harmful Cases 

 

Case PSG Formulation Holding 
Bonilla-Morales v. Holder 
607 F.3d 1132 (6th Cir. 2010) 

Family members of youth who 
have been subjected to 
recruitment efforts by the 
gang and who have rejected 
membership (Honduras) 

The court rejected the claim on nexus, stating that it need not reach the issue of 
whether the proposed PSG is valid, but noted the group likely does not meet the 
particularity and social visibility requirements. 

Poroj-Mejia v. Holder 
397 F. App’x 234 (7th Cir. 2010)  

Members of families who 
sought police assistance 
against the Mara 18 
(Guatemala) 

The court rejected the PSG concluding that the group is defined only by the 
characteristic that it is persecuted and that the group faces retribution because of a 
personal dispute rather than because of a protected trait. 

Saldana v. Lynch 
820 F.3d 970, 975 (8th Cir. 2016) 

The Lira-Pino family (Mexico) In their appeal, petitioners argued that their proposed PSG was “the Lira-Pino family” 
and not “family members of someone who dated gang members,” which was the PSG 
that the IJ and BIA rejected as amorphous. The court stated that it is unclear if the BIA 
simply failed to analyze the right PSG or if it had also meant to reject petitioner’s family 
as a PSG, noting that the BIA has rejected “family members” as a PSG before “when 
threats affect members of numerous families in society, as opposed to one family 
uniquely.” The court stated that it could not resolve this issue because the BIA did not 
address it directly and ultimately denied the claim on other grounds. 

Antonio-Fuentes v. Holder 
764 F.3d 902 (8th Cir. 2014) 

Men in El Salvador who fear 
gang violence because of a 
former gang member who is 
also their family member 

The court rejected the PSG for failure to establish social visibility, noting that petitioner 
failed to provide any evidence that members of his proposed group suffer higher levels 
of violence than other Salvadoran families.  

De Castro-Gutierrez v. Holder 
713 F.3d 375 (8th Cir. 2013) 

Membership within the 
Donado family, a wealthy 
family of landowners 
(Colombia) 

The court held that the PSG is not valid, citing to Davila-Mejia, Constanza, and Matter of 
A-M-E- & J-G-U-, 24 I. & N. Dec. 69 (B.I.A. 2007), but even if the PSG were valid, 
petitioner did not establish she would be a member because she was not married to her 
partner, a member of the Donado family.  

Quinteros v. Holder 
707 F.3d 1006 (8th Cir. 2013) 

Family members of local 
business owners (El Salvador) 

The court rejected the PSG as too amorphous, citing Davila-Mejia. 

Constanza v. Holder 
647 F.3d 749 (8th Cir. 2011) 

A family that experienced 
gang violence (El Salvador) 

The court held the PSG is too broad to have social distinction when there was no 
evidence the family was targeted differently than other families experiencing violence 
and petitioner’s family members remain unharmed in home country. 

Davila-Mejia v. Mukasey 
531 F.3d 624 (8th Cir. 2008) 

Competing family business 
owners (Guatemala) 

Citing A-M-E- & J-G-U-, the court rejected the PSG as too amorphous and lacking social 
visibility as there was no evidence that family business owners are recognized as a group 
at greater risk of crime in general or extortion, robbery, and threats in particular. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Rodriguez v. Att’y Gen. 
735 F.3d 1302 (11th Cir. 2013) 

Members of a family targeted 
by a drug-trafficking 
organization because a family 
member sought criminal 
justice against a member of 
the drug-trafficking 
organization (Mexico) 

The court denied the PSG on the grounds that it is defined primarily by the harm it fears, 
citing to Castillo-Arias for the proposition that the risk of persecution alone does not 
create a cognizable PSG.  

Montoya-Mercado v. Att’y Gen. 
521 F. App’x 876 (11th Cir. 2013) 

Family members of an 
informant (Colombia) 

The court held that because informants against the Cali Cartel do not comprise a PSG 
under Castillo-Arias, neither do their family members.  
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4. Former Membership 
 

 
Helpful Cases 

 

Case PSG Formulation Holding 
Oliva v. Lynch 
807 F.3d 53 (4th Cir. 2015) 

Salvadorans who are former 
members of MS-13 and who 
left the gang, without its 
permission, for moral and 
religious reasons; Salvadorans 
who were recruited to be 
members of MS-13 as children 
and who left the gang as 
minors, without its 
permission, for moral and 
religious reasons 

The court remanded in light of the BIA’s failure to adequately consider evidence 
presented regarding the social distinction of petitioner’s proposed PSG, including 
evidence of government and community programs directed at rehabilitation of former 
gang members and an affidavit from a community member stating that religious former 
gang members become visibly involved in churches. 

Martinez v. Holder 
740 F.3d 902 (4th Cir. 2014) 

Former members of a gang in 
El Salvador 

The court concluded that the PSG is sufficiently immutable, noted that there is no basis 
for reading a bar on criminal activity into the PSG ground, and remanded for particularity 
and visibility analysis.  

Urbina-Mejia v. Holder 
597 F.3d 360 (6th Cir. 2010) 

Former 18th Street gang 
members (Honduras) 

The court held that the PSG is valid as it is immutable and expert testimony 
demonstrates the visibility of the group. 

Benitez-Ramos v. Holder 
589 F.3d 426 (7th Cir. 2009) 

Tattooed, former Salvadoran 
gang members 

The court noted that Arteaga’s amorphous social group is not at issue here, since 
petitioner, unlike Arteaga, is a former member and former membership is sufficiently 
particular. The court also noted that Congress has not barred former gang members 
from asylum or withholding and if petitioner committed violent acts while a gang 
member, he may be barred for reasons unrelated to membership in a PSG. 

Gatimi v. Holder 
578 F.3d 611 (7th Cir. 2009) 

Defectors from the Mungiki 
(Kenya) 

The court upheld the PSG after finding that social visibility is not a valid requirement.  

Gathungu v. Holder 
725 F.3d 900 (8th Cir. 2013) 

Past members of the Mungiki 
(Kenya) 

The court upheld the PSG to be socially visible based on the higher incidence of crime 
suffered by defectors and immutable despite voluntary joining because a past 
experience cannot be undone. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Cantarero v. Holder 
734 F.3d 82 (1st Cir. 2013) 

Former members of the 18th 
Street gang (El Salvador) 

Citing to Arteaga and Matter of E-A-G-, 24 I. & N. Dec. 591 (B.I.A. 2008), the court held 
that membership in a criminal enterprise cannot be the basis for a PSG as immutability is 
not always sufficient for recognition of a social group.  

Menijar v. Lynch 
812 F.3d 491 (6th Cir. 2015) 

El Salvadoran male youth, who 
were forced to actively 
participate in violent gang 
activities for the majority of 
their youth and who refused 
to comply with demands to 
show their loyalty through 
increasing violence; active and 
long-term former gang 
members 

The court rejected the PSGs due to lack of social distinction, noting that the evidence did 
not show that former gang members are perceived, considered, or recognized as a group 
in Salvadoran society and that the persecutors’ perception is not itself enough to make a 
group socially distinct.  

Castellano-Chacon v. INS 
341 F.3d 533 (6th Cir. 2003) 

Former membership in MS 13 
(Honduras) 

The court held that the evidence presented speaks to the group “tattooed youth” rather 
than former members and that tattooed youth is not a cognizable PSG because it is 
overbroad and lacks a common, immutable characteristic under the Acosta standard.  

Reyes v. Lynch 
842 F.3d 1125 (9th Cir. 2016) 

Former members of the Mara 
18 gang in El Salvador who 
have renounced their 
membership 

The court upheld the BIA’s conclusion that the proposed PSG lacks particularity and 
social visibility as there was no evidence that Salvadoran society recognizes such a group 
regardless of length and recency of gang membership and that it considers former gang 
members as a distinct group from, for example, current gang members who also avail 
themselves of government programs or suspected gang members who also face societal 
discrimination. 

Medina-Velasquez v. Sessions 
-- F. App’x --, 2017 U.S. App. 
LEXIS 3762, 2017 WL 816874 
(10th Cir. Mar. 2, 2017)  

Hondurans who are coerced 
into gang membership while in 
college and who then escape 
to the United States, thereby 
becoming former gang 
members 

The court rejected the PSG due to lack of social distinction, noting that the petitioner did 
not know of anyone who shared his experience of being coerced to join gangs in college 
before escaping to the United States and that the petitioner failed to explain why these 
characteristics would mark him as distinct from others who resist gangs. 

Gonzalez v. Att’y Gen. 
820 F.3d 399, 404 (11th Cir. 
2016) 

Former member of the Mara-
18 gang (Honduras) 

The court held that the BIA’s decision is entitled to Chevron deference because it relied 
on BIA precedent decisions in E-A-G- and W-G-R- to conclude that “shared past 
experiences of violent, organized crime” could not form the basis of a PSG and that the 
group fails particularity.  
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5. Current Membership 
 

There are no positive published courts of appeals decisions directly addressing a current gang member particular social group.  
 

 
Harmful Cases 

 

Case PSG Formulation Holding 
Martinez v. Holder 
740 F.3d 902 (4th Cir. 2014) 

Former members of a gang in 
El Salvador 

Although a favorable case with respect to former membership, the court explicitly noted 
that current gang membership does not qualify as an immutable characteristic.  

Urbina-Mejia v. Holder 
597 F.3d 360 (6th Cir. 2010) 

Former 18th Street gang 
members (Honduras) 

Although a favorable case with respect to former membership, the court explicitly noted 
that current gang membership is not a characteristic establishing a PSG, quoting Benitez-
Ramos. 

Benitez-Ramos v. Holder 
589 F.3d 426, 429, 431 (7th Cir. 
2009) 

Tattooed, former Salvadoran 
gang members 

Although a favorable case with respect to former membership, the court explicitly noted 
that current gang membership is not a characteristic one cannot change or should not 
be required to change, “provided that [one] can resign without facing persecution for 
doing so.” Referencing Arteaga, the court added that being an inactive, as opposed to 
former, gang member is “a status that could be thought to lend it a certain 
amorphousness.” 

Arteaga v. Mukasey 
511 F.3d 940 (9th Cir. 2007) 

American Salvadorian U.S. 
gang members of a Chicano 
American street gang 

The court rejected the primary PSG as contrary to congressional intent and rejected an 
alternate PSG, “tattooed gang members,” on particularity grounds.  
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6. Witnesses and Informants 
 

 
Helpful Cases 

 

Case PSG Formulation Holding 
Gashi v. Holder 
702 F.3d 130 (2d Cir. 2012) 

Witnesses to Ramush 
Haradinaj’s alleged war crimes 
who cooperated with 
international investigators 
(Serbia) 

The court held the PSG is socially visible as petitioner’s name appeared on a public list of 
witnesses, he was known to be a witness, and he was threatened for his testimony. The 
court also held the PSG is particular in that it is finite and limited.    

Garcia v. Att’y Gen. 
665 F.3d 496 (3d Cir. 2011) 

Individuals who testify against 
gang members (Guatemala) 

The court upheld the PSG as it is an immutable characteristic that petitioner should not 
be required to recant and can be distinguished from Matter of C-A-, 23 I. & N. Dec. 951 
(B.I.A. 2006), since testimony was public in this case. 

Escobar v. Holder 
657 F.3d 537 (7th Cir. 2011) 

Truckers who resisted the 
FARC and collaborated with 
law enforcement (Colombia) 

The court upheld the PSG on the grounds that it is satisfactorily immutable, 
distinguishing from previous precedent, without discussing social visibility.  

Madrigal v. Holder 
716 F.3d 499 (9th Cir. 2013) 

Former Mexican army soldiers 
who participated in anti-drug 
activity 

The court affirmed the BIA’s conclusion that the PSG has both particularity and visibility 
and overturned the BIA’s finding that nexus was not proven.  

Orellana v. Holder 
593 F. App’x 616 (9th Cir. 2013)  

Crime witnesses who give 
incriminating statements to 
the police against gangs (El 
Salvador) 

In light of intervening decision in Henriquez-Rivas, the court remanded for BIA 
consideration of PSG. 

Lopez-Simon v. Holder 
535 F. App’x 585 (9th Cir. 2013)  

Government informants 
(Mexico) 

As the BIA concluded that government informants could not be a PSG under Soriano, the 
court remanded for reconsideration in light of intervening decision in Henriquez-Rivas. 

Henriquez-Rivas v. Holder 
707 F.3d 1081 (9th Cir. 2013) (en 
banc) 

People testifying against or 
otherwise opposing gang 
members (El Salvador) 

The court held that the PSG clearly falls within the C-A- framework as a visible group, 
further demonstrated by the enactment of specific laws to protect witnesses. The court 
also state that the PSG is distinguished from Ramos-Lopez and other cases that only 
established a general opposition to gangs; the status of “informant” is an immutable 
characteristic that does not require more. 
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Harmful Cases 

 

Case PSG Formulation Holding 
De Carvalho-Frois v. Holder 
667 F.3d 69 (1st Cir. 2012) 

Witnesses to a serious crime 
whom the Brazilian 
government is unwilling or 
unable to protect 

The court rejected the PSG for lack of social visibility as petitioner’s membership in the 
group is known only to the persecutors and there is no discernable immutable 
characteristic to make the group sufficiently visible.  

Scatambuli v. Holder 
558 F.3d 53, 60 (1st Cir. 2009) 

Informants (Brazil) The court rejected the PSG for lack of social visibility as “the universe of those who knew 
of the petitioners’ identity as informants was quite small.”   

Yucra-Santi v. Lynch 
660 F. App’x 78 (2d Cir. 2016)  

Witnesses of a 1984 attack in 
Antilla (Peru) 

The court held the PSG was immutable and finite but not socially distinct due to lack of 
evidence that society was aware petitioner was a witness. The court cited to Paloka and 
M-E-V-G- for the proposition that what matters is society’s perception, not the 
persecutor’s. 

Pereanez-Betancur v. Sessions 
-- F. App’x --, 2017 U.S. App. 
LEXIS 2604, 2017 WL 659892 (2d 
Cir. Feb. 15, 2017) 

Colombian males between the 
ages of 12 and 25 who 
cooperate with Colombian 
authorities in resisting Fuerzas 
Armadas Revolucionarias de 
Colombia (FARC) 

The court rejected the PSG for lack of particularity and social distinction, noting that 
while evidence shows FARC recruits young men, it does not solely target that group nor a 
group defined by cooperation with authorities. 

Lopez v. Holder 
468 F. App’x 57 (2d Cir. 2012)  

Young male Salvadoran victims 
of gang crime who report it to 
the police 

Citing C-A- and S-E-G-, the court rejected petitioner’s attempt to narrow PSG by act of 
publicly reporting the crime due to lack of evidence that society perceives such 
individuals as a group or that they are at greater risk than the general population. 

Pantoja-Medrano v. Holder 
520 F. App’x 147, 150 (4th Cir. 
2013)  

Imputed government 
informants (Mexico) 

Finding it unnecessary to address the validity of the social visibility requirement, the 
court rejected the PSG for lack of particularity as the members “are alike only in that 
someone suspects each of them of having informed against drug traffickers.” Although 
the PSG in Zelaya had also been rejected, the court noted that it at least consisted of 
actual informants who shared additional characteristics, unlike the PSG here. 

Zelaya v. Holder 
668 F.3d 159 (4th Cir. 2012) 

Young Honduran males who 
refuse to join MS-13, who 
have notified the authorities 
of MS-13’s harassment, and 
who have an identifiable 
tormenter within MS-13 

The court rejected the PSG, noting that it is materially indistinguishable from the one 
rejected in S-E-G- and the fact that the petitioner’s resistance to recruitment includes 
complaining to the police does not make the PSG particular. The court also noted that 
while Crespin-Valladares recognized family of witnesses as a cognizable PSG, the 
petitioner’s group is distinguishable because it lacks the immutability or particularity of 
family bonds and Crespin-Valladares doesn’t cover the complaining witness himself.  

• The concurrence from Judge Floyd notes that the PSG does seem to have the 
requisite social visibility but that it is not particular because there was no formal 
testimony given.  
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Harmful Cases 

 

Case PSG Formulation Holding 
Hernandez-De La Cruz v. Lynch 
819 F.3d 784 (5th Cir. 2016) 

Former informants (Mexico) The court rejected the PSG for lack of particularity and social distinction, even though a 
local journalist reported on petitioner’s assault, because former informants are not 
substantially different from anyone else in the general population who resist or threaten 
the interests of the Zetas and face similar treatment. 

Perez-Aguilon v. Holder 
-- F. App’x --, 2016 U.S. App. 
LEXIS 23430 at *8–9 n.2, 2016 
WL 7468169 at *3 n.2 (6th Cir. 
Dec. 28, 2016) 

Civilian witnesses who assist 
law enforcement against 
criminal enterprises that 
threaten communities 
(Guatemala) 

The court declined to address the validity of the PSG, stating that “although some of our 
sister circuits have directly addressed the question of whether and when civilian 
witnesses can qualify as a social group . . . we have yet to do so,” and denied petitioner’s 
claim on other grounds. 

Garcia v. Holder 
746 F.3d 869, 873 (8th Cir. 2014) 

Young Guatemalan men who 
have opposed the MS-13, 
have been beaten and 
extorted by that gang, 
reported those gangs to the 
police, and faced increased 
persecution as a result 

The court rejected the PSG because there was no evidence in the record that “persons 
who identify gang members to police suffer greater crime than other members of the 
population who resist gang violence,” defeating both particularity and visibility.   

Velasco-Cervantes v. Holder 
593 F.3d 975 (9th Cir. 2010) 

Former material witnesses for 
the U.S. government (Mexico) 

Citing to Soriano in quickly rejecting the PSG, the court noted that material witnesses are 
often involuntarily recruited and that any person of any origin may be a witness which 
defeats particularity. 

• Expressly overruled by Henriquez-Rivas insofar as the court required 
homogeneity to establish particularity. 

Soriano v. Holder 
569 F.3d 1162 (9th Cir. 2009) 

Government informants 
(Philippines) 

The court rejected the PSG as it is not a cohesive, homogenous group. 

• Expressly overruled by Henriquez-Rivas insofar as the court required 
homogeneity to establish particularity. 

Montoya-Mercado v. Att’y Gen. 
521 F. App’x 876, 878 (11th Cir. 
2013)  

Family members of an 
informant (Colombia) 

The court stated that precedent in Castillo-Arias requires the conclusion that informants 
against the Cali Cartel cannot be a PSG, even where the identity of the informant is made 
public as was the case here because “persecution alone cannot be the defining attribute 
of a particular social group.”  

Castillo-Arias v. Att’y Gen. 
446 F.3d 1190 (11th Cir. 2006) 

Noncriminal informants 
working against the Cali drug 
cartel (Colombia) 

On the direct appeal of C-A-, the court rejected the PSG because persons who voluntarily 
work against the Cali cartel both assume a level of risk in so doing, because the group is 
too numerous and inchoate, and because the work is not visible. 

  



 

82 

7. Extortion and Wealth 
 

 
Helpful Cases 

 

Case PSG Formulation Holding 
Ramirez v. Att’y Gen. 
187 F. App’x 228, 231 (3d Cir. 
2006) 

Landowners who hold a 
prominent position in the 
community (Colombia) 

The court remanded for BIA consideration of the PSG, noting that Orejuela 
distinguished between wealth and landownership and that “certain manifestations of 
property holding, such as owning land, could constitute the type of ‘immutable 
characteristic’ that would make up a [PSG].”   

Rivera v. Lynch 
845 F.3d 864, 865 (7th Cir. 2016) 
(internal quotation marks and 
citation omitted) 

Long-term residents of the 
United States (El Salvador) 

The court noted that it is dubious of the proposition in Gutierrez and Dominguez-
Pulido that “individuals deported from the United States who, having lived in this 
country for many years, either have money or are believed to have money and have 
long-established ties to this country, and who for any of these reasons might be able 
to pay ransom” cannot be a PSG, but ultimately denied petitioner’s claim for lack of 
well-founded fear as there was no evidence he would be forced to pay a ransom. 

N.L.A. v. Holder 
744 F.3d 425 (7th Cir. 2014) 

Landowners of means who 
refuse to support the FARC 
(Colombia) 

The court upheld the PSG, distinguishing from A-M-E- & J-G-U- on the grounds that 
land ownership is an easily recognizable trait distinguished from mere “wealth.”  

Orejuela v. Gonzales 
423 F.3d 666 (7th Cir. 2005) 

Educated, wealthy, landowning, 
cattle-farming class in Colombia 
that opposes the FARC 

The court upheld the PSG after reviewing evidence that cattlemen are a group 
targeted by the FARC, noting that the group is not solely defined by wealth and is 
consistent with BIA precedent.  

Pivaral-Gonzales v. Holder 
575 F. App’x 806 (9th Cir. 2014)) 

Small landowners (Guatemala) The court remanded for further proceedings in light of decision in Cordoba recognizing 
landownership may form the basis of a PSG. 

Velasquez-Pasos v. Holder 
563 F. App’x 557 (9th Cir. 2014)  

Landowners in Guatemala The court remanded for further proceedings in light of decision in Cordoba recognizing 
landownership may form the basis of a PSG. 

Cordoba v. Holder 
726 F.3d 1106 (9th Cir. 2013) 

Wealthy, educated landowners 
and businesspeople (Colombia) 

The court upheld the PSG to be valid as long-standing BIA precedent recognizes 
landownership as a valid basis for a social group.  

Garcia v. Att’y Gen. 
217 F. App’x 855, 858 (11th Cir. 
2007)  

Educated, landowning cattle 
ranchers in Colombia 

Though ultimately rejecting petitioner’s claim on nexus, the court cited to Orejuela 
and Ramirez for the proposition that “prominent landowners may constitute a 
protected class within Colombia,” and that such decisions “are instructive and are not 
inconsistent with our conclusion.” 
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Harmful Cases 

 

Case PSG Formulation Holding 
Guevara-De Vilorio v. Lynch 
-- F. App’x --, 2017 U.S. App. 
LEXIS 361, 2017 WL 75756 (1st 
Cir. Jan. 9, 2017)  

Successful entrepreneurs who 
resist the demands of gangs 
(El Salvador) 

The court rejected the proposed PSG as based solely on perceived wealth, citing court 
precedent.  

Alvizures-Gomes v. Lynch 
830 F.3d 49 (1st Cir. 2016) 

Individuals returning to 
Guatemala from the United 
States while leaving behind 
family members in the United 
States 

The court held that the additional characteristic of having family members remaining in 
the United States did not make the PSG any more cohesive or socially visible than similar 
PSGs previously rejected by the court. 

Granada-Rubio v. Lynch 
814 F.3d 35 (1st Cir. 2016) 

Women who are married to 
men who are living and 
working in the United States 
and therefore, have the 
capacity to pay $500 monthly 
(El Salvador) 

The court held that precedent in Beltrand-Alas, Garcia-Callejas, and Sicaju-Diaz supports 
the BIA’s conclusion that the PSG is not socially distinct. 

Sam v. Holder 
752 F.3d 97 (1st Cir. 2014) 

Individuals perceived as 
wealthy on account of their 
return from lengthy stays in 
the US (Guatemala) 

The court cited to Sicaju-Diaz in holding the PSG invalid, noting that being perceived as 
wealthy is distinguishable from the acceptable PSG of “the landowning class.” 

Jutus v. Holder 
723 F.3d 105 (1st Cir. 2013) 

American repatriate 
vulnerable to gang extortion 
(Guatemala) 

The court rejected the proposed PSG, noting that returnees and extortion due to 
perceived wealth have been rejected as grounds for a PSG. 

Tay-Chan v. Holder 
699 F.3d 107 (1st Cir. 2012) 

Victims of gang threats and 
possible extortion (Guatemala) 

The court rejected the PSG as overly broad and insufficiently particular without 
significant analysis and added that mere vulnerability to criminal predations cannot 
define a social group. 

Rojas-Perez v. Holder 
699 F.3d 74 (1st Cir. 2012) 

Persons returning from the 
United States and who may be 
looked upon as having money 
(Mexico) 

The court rejected the PSG primarily due to precedent establishing that groups based on 
wealth are not legally cognizable social groups, citing to A-M-E & J-G-U-.  

Escobar v. Holder 
698 F.3d 36, 39 (1st Cir. 2012) 

Guatemalan nationals 
repatriated from the United 
States  

The court rejected petitioner’s attempt to distinguish PSG from that in Sicaju-Diaz, 
noting that his rationale would make “most inhabitants of crime-ridden countries” 
members of a PSG.    

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026486824&pubNum=0000506&originatingDoc=I5becb4ecdb9f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_4&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.de7754acdede4be096769b503d796ba1*oc.Default)#co_pp_sp_506_4
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Harmful Cases 

 

Case PSG Formulation Holding 
Beltrand-Alas v. Holder 
689 F.3d 90 (1st Cir. 2012) 

Returning expatriates from the 
United States (El Salvador) 

The court summarily rejected the PSG as foreclosed by precedent in Garcia-Callejas and 
Sicaju-Diaz.  

Garcia-Callejas v. Holder 
666 F.3d 828 (1st Cir. 2012) 

Returnee from the United 
States perceived as wealthy (El 
Salvador) 

The court rejected the PSG as inconsistent with precedent rejecting groups based on 
perceived wealth.  

Sicaju-Diaz v. Holder 
663 F.3d 1, 4 (1st Cir. 2011) 

Wealthy individuals returning 
to Guatemala from a lengthy 
stay in the United States 

The court rejected the PSG, noting that a class of persons identified in part by wealth 
(e.g., wealthy Russian peasants known as “kulaks”) may be an immutable group but 
being a member of a social class is “quite different than happening to be wealthy or 
perceived to be wealthy because of owning a large house, belonging to a well known 
family or ‘returning to Guatemala after a lengthy residence in the United States.’” 

Ruiz v. Holder 
374 F. App’x 170 (2d Cir. 2010)  

Wealthy business owners in 
Colombia opposed to FARC 
activity 

The court rejected the PSG, noting that added element of business ownership does not 
differentiate it from the PSG in Ucelo-Gomez or give such individuals any disadvantage 
over others in the general population other than visibility to criminals. 

Ucelo-Gomez v. Mukasey 
509 F.3d 70 (2d Cir. 2007) 

Affluent Guatemalans On appeal of A-M-E & J-G-U, the court rejected the PSG due to lack of social visibility, as 
violence and crime are pervasive across Guatemala, and lack of particularity, as 
“wealthy” and “affluent” are highly relative terms.  

De La Cruz Barraza v. Sessions 
-- F. App’x --, 2017 U.S. App. 
LEXIS 2998, 2017 WL 700170 
(5th Cir. Feb. 21, 2017) 

Landowners in Ciudad Juarez, 
Mexico 

The court rejected the PSG under Castillo-Enriquez and distinguished from Cordoba 
where there was specific evidence supporting finding of a PSG while petitioners here 
only attached general reports on crime and violence in Mexico.  

Gonzales-Soto v. Lynch 
841 F.3d 682 (5th Cir. 2016) 

Persons believed to be 
wealthy because they are 
returning to their home 
country from the United 
States (Mexico) 

The court rejected the PSG without significant analysis, citing to Castillo-Enriquez and 
prior unpublished decisions. 

Castillo-Enriquez v. Holder 
690 F.3d 667 (5th Cir. 2012) 

Members of a family 
perceived as wealthy and 
targeted for extortion (El 
Salvador) 

The court rejected the PSG on the grounds that “wealthy Salvadorans” is not a 
cognizable group and economic extortion does not constitute persecution under 
immigration law. 

Sanchez-Robles v. Lynch 
808 F.3d 688 (6th Cir. 2015) 

Mexican returnees who spent 
both significant time in, and 
have familial ties to the United 
States 

The court held that there was no meaningful distinction between perceived access to 
money due to ties to the United States and other cases rejecting “perceived wealth” as a 
basis for a PSG. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Khozhaynova v. Holder 
641 F.3d 187 (6th Cir. 2011) 

Business owners who refuse 
to pay for protection from the 
mafia (Russia) 

The court held that business owners who refuse to pay extortion do not constitute a 
social group.  

Gutierrez v. Lynch 
834 F.3d 800 (7th Cir. 2016) 

Mexican nationals who have 
lived in the United States for 
many years and are perceived 
as wealthy upon returning to 
Mexico 

The court agreed with petitioner that the BIA wrongfully rejected the PSG simply 
because it is broad and diverse, but stated that a similar PSG was rejected in Dominguez-
Pulido and petitioner failed to distinguish that case or argue that it was wrongly decided. 

Dominguez-Pulido v. Lynch 
821 F.3d 837 (7th Cir. 2016) 

Individuals deported from the 
United States who have 
money or who are perceived 
to have money, and who have 
family members in the United 
States who could pay ransom 
(Mexico) 

The court rejected the PSG because the primary characteristic is wealth or perceived 
wealth and adding the trait of being deported from the United States did not make the 
PSG cognizable. 

Sanchez-Melo v. Gonzales 
195 F. App’x 526, 531 (7th Cir. 
2006)  

Wealthy land and property 
owners (Colombia) 

The court distinguished from Orejuela where there were other distinguishing 
characteristics besides wealth “such as education, manner of speech, social position, and 
profession,” and so the IJ’s decision to reject wealth alone as basis for PSG was not 
necessarily impermissible. 

Cinto-Velasquez v. Lynch 
817 F.3d 602, 606 (8th Cir. 2016) 
(emphasis in original) 
 
 

Guatemalan repatriates who 
have lived and worked in the 
United States for many years 
and are perceived to be 
wealthy 

Citing to Davila-Mejia, the court rejected the PSG as “too amorphous because it turns on 
whether an individual is perceived as being wealthy.” 

De Castro-Gutierrez v. Holder 
713 F.3d 375 (8th Cir. 2013) 

Membership within the 
Donado family, a wealthy 
family of landowners 
(Colombia) 

The court rejected the PSG on the grounds that precedent precludes business- or 
wealth-based social groups, citing to Davila-Mejia, Constanza, and A-M-E- & J-G-U.  

Quinteros v. Holder 
707 F.3d 1006 (8th Cir. 2013) 

Family members of local 
business owners (El Salvador) 

The court rejected the PSG as too amorphous, citing Davila-Mejia. 

Matul-Hernandez v. Holder 
685 F.3d 707, 712–13 (8th Cir. 
2012) 

Guatemalans returning from 
the United States who are 
perceived as wealthy 

The court rejected the PSG as there was no evidence that such individuals are viewed as 
a social class and “[i]n a poorly policed country, rich and poor are all prey to criminals,” 
quoting Sicaju-Diaz. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Davila-Mejia v. Mukasey 
531 F.3d 624 (8th Cir. 2008) 

Competing family business 
owners (Guatemala) 

Citing A-M-E- & J-G-U-, the court rejected the PSG as too amorphous and lacking social 
visibility as there was no evidence that family business owners are recognized as a group 
at greater risk of crimes, including extortion or robbery, than the general population. 

Reyes v. Lynch 
842 F.3d 1125 (9th Cir. 2016) 

Deportees from the United 
States to El Salvador 

The court held that the group is amorphous and that the BIA may consider the group’s 
lack of cohesion in concluding it is not particular, notwithstanding Henriquez-Rivas. 

Ramirez-Munoz v. Lynch 
816 F.3d 1226 (9th Cir. 2016) 

Imputed wealthy Americans 
(Mexico) 

The court rejected the PSG as neither socially distinct nor sufficiently particular to be 
recognized as a group or discrete class of people in society.  

Moreira v. Holder 
537 F. App’x 739 (9th Cir. 2013)  

Middle class small business 
owners (nationality not 
specified) 

The court rejected the PSG for lack of immutable characteristics, citing to Ochoa and 
Acosta. 

Delgado-Ortiz v. Holder 
600 F.3d 1148 (9th Cir. 2010) 

Returning Mexicans from the 
United States 

The court rejected the PSG as too broad to qualify as a cognizable social group. 

• Expressly overruled by Henriquez-Rivas insofar as the court required 
homogeneity to establish particularity. 

Ochoa v. Gonzales 
406 F.3d 1166 (9th Cir. 2005) 

Business owners in Colombia 
who reject demands by narco-
traffickers to participate in 
illegal activity  

The court rejected the PSG as too broad to qualify as a particular social group since there 
is no innate characteristic binding its members.  

• Expressly overruled by Henriquez-Rivas insofar as the court required 
homogeneity to establish particularity. 
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8. Childhood Status and Youth 
 

 
Helpful Cases 

 

Case PSG Formulation Holding 
Paloka v. Holder 
762 F.3d 191, 198 (2d Cir. 2014) 

Young Albanian women; 
young Albanian women 
between the ages of 15 and 
25 

The court remanded to the BIA for a redetermination of whether the proposed PSGs 
based on age and gender are cognizable under W-G-R- and M-E-V-G-, adding that “being 
a likely target for criminal opportunistic behavior does not necessarily preclude the 
existence of a valid asylum claim if the claimant would likely be targeted because of her 
membership in a sufficiently defined social group.” 

Valdiviezo-Galdamez v. Att’y 
Gen. 
502 F.3d 285, 291 (3d Cir. 2007) 

Young Honduran men who 
have been actively recruited 
by gangs and who have 
refused to join the gangs 

The court remanded for the IJ to consider the PSG in the first instance but noted that the 
group seems to be valid since it “shares the characteristics of other groups that the BIA 
has found to constitute a ‘particular social group,’” citing to Kasinga (where the PSG was 
also defined in part by youth). 

Lukwago v. Ashcroft 
329 F.3d 157, 171–72 (3d Cir. 
2003) 

Former child soldiers who 
have escaped from the LRA 
(Uganda) 

The court upheld the PSG as valid for purposes of future persecution, after rejecting it as 
circularly defined for purposes of past persecution. In its analysis of petitioner’s past 
persecution, the court noted that a noncircular group of children alone also failed 
because the LRA targeted adults as well as children, and more generally because it is “an 
extremely large and diverse group” and “age changes over time, possibly lessening its 
role in personal identity.” 

Cece v. Holder 
733 F.3d 662, 672 (7th Cir. 2013) 
(en banc) 

Young Albanian women in 
danger of being trafficked as 
prostitutes 

The court recognized that the proposed group was “united by the common and 
immutable characteristic of being (1) young, (2) Albanian, (3) women, (4) living alone,” 
and the fact that the group was defined in part, but not solely, by the fact of persecution 
did not undermine the otherwise valid PSG. 

Aguinada-Lopez v. Lynch 
825 F.3d 407 (8th Cir. 2016) 

Male, gang-aged members of 
the [National Industrial 
Technical] Institute (El 
Salvador) 

The court suggested that the PSG may be cognizable but ultimately denied on nexus. 

Tchoukhrova v. Gonzales 
404 F.3d 1181, 1190 (9th Cir. 
2005) 
 

Russian disabled children and 
their parents who provide care 
for them 

The court found disabled children to constitute a valid PSG based on both common 
characteristics and common experience. The court further found that “family interest in 
preserving the rights and protecting the welfare of a disabled child welds the parents (or 
those in loco parentis) together with the disabled child” for the purposes of a PSG. The 
decision was later vacated and remanded by the Supreme Court in Gonzales v. 
Tchoukhrova, 549 U.S. 801 (2006) in light of its decision in Gonzales v. Thomas. 
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Helpful Cases 

 

Case PSG Formulation Holding 
Mohammed v. Gonzales 
400 F.3d 785, 797 (9th Cir. 2005) 

Young girls in the Benadiri clan 
(Somalia) 

The court upheld the PSG noting that “the recognition that girls or women of a particular 
clan or nationality (or even in some circumstances females in general) may constitute a 
social group is simply a logical application of our law.” 

 

 
Harmful Cases 

 

Case PSG Formulation Holding 
Mayorga-Vidal v. Holder 
675 F.3d 9, 17 (1st Cir. 2012) 

Young Salvadoran men who 
have resisted gang 
recruitment and whose 
parents are unavailable to 
protect them 

The court noted that “lack of parental protection” is too subjective given “the myriad 
difficulties . . . in attempting to objectively distinguish between vulnerable youths lacking 
in supervision and those not,” citing to S-E-G- for the BIA’s similar assertion that the 
characteristics of “male children who lack stable families and meaningful adult 
protection” are amorphous. 

Larios v. Holder 
608 F.3d 105 (1st Cir. 2010) 

Young Guatemalan men 
recruited by gang members 
who resist such recruitment 

The court held that the PSG lacked particularity and social distinction, citing to Mendez-
Barrera for the proposition that youth, recruitment, and resistance are ambiguous 
characteristics.    

Mendez-Barrera v. Holder 
602 F.3d 21, 27 (1st Cir. 2010) 

Young women recruited by 
gang members who resist such 
recruitment (El Salvador) 

The court held that the PSG lacked particularity and social distinction as “[t]here are, for 
example, questions about who may be considered ‘young,’ the type of conduct that may 
be considered recruit[ment],’ and the degree to which a person must display 
‘resist[ance].’” 

Pereanez-Betancur v. Sessions 
-- F. App’x --, 2017 U.S. App. 
LEXIS 2604, 2017 WL 659892 (2d 
Cir. Feb. 15, 2017) 

Colombian males between the 
ages of 12 and 25 who 
cooperate with Colombian 
authorities in resisting Fuerzas 
Armadas Revolucionarias de 
Colombia (FARC) 

The court rejected the PSG for lack of particularity and social distinction, noting that 
while evidence shows FARC recruits young men, it does not solely target that group or a 
group defined by cooperation with authorities. 

Oliva-Flores v. Holder 
477 F. App’x 774, 775 (2d Cir. 
2012)  

Young Guatemalan men 
resisting gang recruitment 

The court held that the PSG lacked particularity and social distinction, citing to  
S-E-G- for the proposition that “young Guatemalan men ‘make up a potentially large and 
diffuse segment of society’” and noting that gangs in Guatemala recruit not only young 
men but also children as young as 13. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Gomez v. INS 
947 F.2d 660, 664 (2d Cir. 1991) 

Women who have been 
previously battered and raped 
by Salvadoran guerillas  

Though age was not explicitly included in petitioner’s proposed group, the court rejected 
the PSG as petitioner failed to show she was “more likely to be persecuted than any 
other young woman” and “[p]ossession of broadly-based characteristics such as youth 
and gender will not by itself endow individuals with membership in a particular group.” 

Sarkisian v. Att’y Gen. 
322 F. App’x 136 (3d Cir. 2009) 

Young Armenian women who 
were targeted in the past 

The court rejected the PSG, distinguishing from Lukwago, as petitioner failed to show 
how her past abduction will place her at risk of future harm and youth and gender alone 
are insufficient to constitute a valid PSG. 

Kuci v. Att’y Gen. 
299 F. App’x 168, 169 (3d Cir. 
2008) (internal quotation marks 
and citation omitted) 

Young women who have been 
approached or threatened 
with kidnapping, forced 
prostitution or killing by 
human traffickers that the 
government of Albania either 
cannot or will not control 

The court rejected the PSG as overly broad, noting the BIA’s observation that the group 
was based “solely on . . . the person’s gender and contact, no matter how minimal and 
apparently, without regard to any particular age, with human traffickers.” 

Escobar v. Gonzales 
417 F.3d 363, 367 (3d Cir. 2005) 

Honduran street children The court rejected the PSG, holding that “poverty, homelessness and youth are far too 
vague and all encompassing to be characteristics that set the perimeters for a protected 
group.” (Note that the Third Circuit is the only circuit to rule on a PSG defined by street 
children in a published decision, and the court did not address a prior BIA decision 
recognizing a PSG defined by street children, Matter of B-F-O-, No. 78-677-043, 24 
IMMIG. RPT. B1-41 (B.I.A. Nov. 6, 2001).) 

Solis-Gonzales v. Holder 
523 F. App’x 320 (6th Cir. 2013) 

Guatemalan youth who are 
targeted by the gangs for 
money and sexual favors, but 
who refused 

The court rejected the proposed group as circularly defined and noted that a noncircular 
group of “Guatemalan youth” alone fails particularity.  

Gomez-Guzman v. Holder 
485 F. App’x 64 (6th Cir. 2012) 

Guatemalan children under 
the age of fourteen 

The court rejected the PSG noting that even if petitioner could show immutability based 
on age, the group is overly broad and fails particularity.  

Escobar-Batres v. Holder 
385 F. App’x 445, 447 (6th Cir. 
2010) 

Salvadoran females under the 
age of 18 who refuse to join a 
gang because they oppose 
gang practices 

The court rejected the PSG as too broad, potentially including “all Salvadoran teenage 
girls who are currently not in the Maras,” and petitioner’s attempt to narrow her group 
based on members being harassed, beaten, tortured, or killed for not joining gangs 
would make the group circularly defined. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Rreshpja v. Gonzales 
420 F.3d 551, 555–56 (6th Cir. 
2005) 

Young (or those who appear 
to be young), attractive 
Albanian women who are 
forced into prostitution 

The court rejected the proposed group as circularly defined and a noncircular group of 
“young, attractive Albanian women” as too broad. The court distinguished from 
Mohammed based on lack of evidence that “the practice of forcing young women into 
prostitution in Albania is nearly as pervasive as the practice of female genital mutilation 
in Somalia.” 

Rivera-Barrientos v. Holder 
666 F.3d 641, 650, 653 (10th Cir. 
2012) 

Women in El Salvador 
between the ages of 12 and 
25 who resisted gang 
recruitment 

The court found the PSG to be particular, distinguishing from S-E-G- as “the 
characteristics of gender and age are . . . susceptible to easy definition,” but not socially 
visible in light of widespread gang violence “against any individual where doing so may 
promote the gang’s interest.” The court rejected the petitioner’s argument that the 
pattern of persecution against those resisting recruitment points to social visibility as 
there was no evidence that she was targeted because of her group membership rather 
than as an individual reaction against her threat to the gang’s interest. The court did not 
address age or gender, however, in its social visibility analysis. 

  



 

91 

10. Particular Social Group Nexus 
 

 
Helpful Cases 

 

Case PSG Formulation Holding 
Aldana-Ramos v. Holder 
757 F.3d 9 (1st Cir. 2014) 

Immediate family (Guatemala) The court endorsed the possibility of mixed motives and noted that the facts of this case 
indicate that while wealth may have been one motivating factor, it was not necessarily 
the only factor.  

Aliyev v. Mukasey 
549 F.3d 111 (2d Cir. 2008) 

Political opinion and race 
claim 

Though not formulated as a PSG claim, the court engaged in positive analysis of a mixed 
motive extortion claim.  

Cruz v. Sessions 
853 F.3d 122, 129 (4th Cir. 2017) 

The nuclear family of Johnny 
Martinez [petitioner’s 
domestic partner] (Honduras) 

The court held that the BIA and the IJ “shortsightedly” focused on the explanation the 
persecutor articulated for his threats, “while failing to consider the intertwined reasons 
for those threats.”  

Villatoro v. Sessions 
-- F. App’x --, 2017 U.S. App. 
LEXIS 3784, 2017 WL 835182 
(4th Cir. Mar. 2, 2017)  

Immediate family (Honduras) The court reversed the BIA’s negative nexus finding, holding that the correct analysis is 
not whether the petitioner’s father and brother were targeted on account of a protected 
ground or wealth, but whether the petitioner herself feared persecution on account of 
her membership in her immediate family. 

Oliva v. Lynch 
807 F.3d 53, 60 (4th Cir. 2015) 

Salvadorans who are former 
members of MS-13 and who 
left the gang, without its 
permission, for moral and 
religious reasons; Salvadorans 
who were recruited to be 
members of MS-13 as children 
and who left the gang as 
minors, without its 
permission, for moral and 
religious reasons 

The court held that “the BIA drew too fine a distinction” between petitioner’s status as a 
former gang member and his act of violating the gang’s rules, as the gang demanded 
money from petitioner in the first place because members are not allowed to leave the 
gang unless they pay rent. 

Hernandez-Avalos v. Lynch 
784 F.3d 944, 950 (4th Cir. 2015) 

Nuclear family (El Salvador) The court held that petitioner’s “relationship to her son is why she, and not another 
person, was threatened with death if she did not allow him to join Mara 18,” rejecting 
the “meaningless distinction” between targeting petitioner because she has control over 
her son’s actions rather than because of her status as his mother. 

Cordova v. Holder 
759 F.3d 332 (4th Cir. 2014) 

Persons with kinship ties to 
gang members (El Salvador) 

The court overturned the BIA’s negative nexus finding as the safety of the rest of 
petitioner’s family’s does not speak to personal threats made against him.  
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Helpful Cases 

 

Case PSG Formulation Holding 
Escobar v. Holder 
657 F.3d 537 (7th Cir. 2011) 

Truckers who resisted the 
FARC and collaborated with 
law enforcement (Colombia) 

The court rejected the idea that petitioner was targeted because of his refusal to 
cooperate rather than his membership in the proposed group.  

Ayala v. Sessions 
-- F.3d. --, 2017 U.S. App. LEXIS 
7673, 2017 WL 1541961 (9th Cir. 
May 1, 2017) 

Family (Guatemala) The court found the IJ erred by concluding extortion could not constitute persecution 
and ignoring nexus to family ties, especially since the nexus requirement for withholding 
is “a reason” which is a lower standard than “one central reason” for asylum. The court 
held that extortion plus the threat of violence amounted to persecution and that 
petitioner faced this persecution not only for economic reasons but also because of her 
family ties. 

Rios v. Lynch 
807 F.3d 1123 (9th Cir. 2015) 

Family (Guatemala) The court stated that it has previously rejected the position that persecution on account 
of family must be intertwined with another protected ground. 

Madrigal v. Holder 
716 F.3d 499 (9th Cir. 2013) 

Former Mexican army soldiers 
who participated in anti-drug 
activity 

The court remanded for BIA reconsideration of nexus where petitioner had no problems 
with the gang prior to his identity being made public, and endorsed mixed motive 
analysis, noting that a retributory motive may exist alongside a protected motive. 

 
 

 
Harmful Cases 

 

Case PSG Formulation Holding 
Giraldo-Pabon v. Lynch 
840 F.3d 21 (1st Cir. 2016) 

Family (Colombia) The court denied on nexus where there was lack of evidence of a link between 
petitioner’s relatives’ murders and kinship ties other than petitioner’s own speculation.  

Marin-Portillo v. Lynch 
834 F.3d 99, 102 (1st Cir. 2016) 

Family (Guatemala) The court denied on nexus, noting that the mere fact that the persecutor only targeted 
members of petitioner’s family does not mean the motive was kinship ties as opposed to 
“the desire for retaliation or deterrence.” 

Guerra-Marchorro v. Holder 
760 F.3d 126 (1st Cir. 2014) 

Abandoned Guatemalan 
children lacking protection 
from gang violence 

The court denied on nexus as the petitioner did not testify that he was targeted because 
he was an abandoned child and the gang would have no way of knowing that his parents 
were absent. 

De Abarca v. Holder 
757 F.3d 334 (1st Cir. 2014) 

Mothers of individuals who 
resisted gang activity (El 
Salvador) 

The court denied on nexus after finding most of the evidence and testimony evidenced a 
general fear of violence in El Salvador, which is insufficient for nexus.  
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Harmful Cases 

 

Case PSG Formulation Holding 
Perez v. Holder 
740 F.3d 57 (1st Cir. 2014) 

Teachers who publicly oppose 
gang membership 
(Guatemala) 

The court denied on nexus after finding the documentary evidence was silent as to the 
public opposition of teachers or why teachers were targeted.  

Costa v. Holder 
733 F.3d 13 (1st Cir. 2013) 

Former ICE informants who 
have acted against Brazilian 
citizens resulting in their 
deportation 

The court denied on nexus, after finding that petitioner was targeted due to a personal 
vendetta, not her informant status.  

Perlera-Sola v. Holder 
699 F.3d 572, 576 (1st Cir. 2012) 

Family (El Salvador) The court held that nexus is not established where “multiple family members happen to 
be persecuted for a common reason” but not necessarily kinship. 

Arevalo-Giron v. Holder 
667 F.3d 79 (1st Cir. 2012) 

Women perceived to have 
substantial economic 
resources (Guatemala) 

The court held that there was no evidence that gangs specifically target women and that 
greed, not membership in a PSG, motivated the gang. 

Caal-Tiul v. Holder 
582 F.3d 92, 95 (1st Cir. 2009) 

Indigenous women 
(Guatemala) 

The court found that statistical vulnerability “to crime and predation” is not sufficient to 
establish nexus to a protected ground in the absence of any other evidence.   

Gomes v. Holder 
566 F.3d 232 (1st Cir. 2009) 

Gomes siblings/brothers/ 
family (Brazil) 

While rejecting claim on other grounds, the court also noted that the fact that the 
petitioners’ brother was not subjected to threats in the home country suggests that 
sibling/family relationship was not a central reason for the threats against petitioners. 

Scatambuli v. Holder 
558 F.3d 53, 60 (1st Cir. 2009) 

Informants (Brazil) The court denied on nexus, after finding that petitioner’s fear was “premised largely on 
retaliation based on the ‘individualized reaction’” of two gang members. 

Amilcar-Orellana v. Mukasey 
551 F.3d 86, 91 (1st Cir. 2008) 

Non-confidential informants 
who have identified gang 
members, and who have given 
information regarding specific 
criminal gang activity to law 
enforcement officials (El 
Salvador) 

The court denied on nexus, after finding that petitioner’s fear stemmed from a personal 
dispute with two gang members, as “violence based on personal animosity” is not 
sufficient to establish nexus. 

Ucelo-Gomez v. Mukasey 
509 F.3d 70, 73–74 (2d Cir. 
2007) 

Affluent Guatemalans The court held that “harm motivated purely by wealth is not persecution” and that “it 
would be impractical for IJs to distinguish between petitioners who are targeted or held 
to ransom because of their class status or merely because that’s where the money is.”  

Gonzalez-Posadas v. Att’y Gen. 
781 F.3d 677, 686 (3d Cir. 2015) 

Gay men (Honduras) The court held that nexus is not established when the gangs’ abusive language 
referencing his sexual orientation was a “means to an end”: joining the gang or paying 
extortion. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Ramirez-Mejia v. Lynch 
794 F.3d 485 (5th Cir. 2015) 

Nuclear family (Honduras) The court denied on nexus, after finding that the primary purpose of the threats was to 
obtain information petitioner’s brother had, rather than to persecute based on family 
relationship.  

Menijar v. Lynch 
812 F.3d 491, 500 (6th Cir. 2015) 

El Salvadoran male youth, who 
were forced to actively 
participate in violent gang 
activities for the majority of 
their youth and who refused 
to comply with demands to 
show their loyalty through 
increasing violence; active and 
long-term former gang 
members 

The court concluded that because the violent incidents occurred while petitioner was an 
active member, the harm he suffered could not be based on his membership in a group 
defined as former members. The court also noted that “the record indicates that gangs 
indiscriminately target most if not all segments of society,” and even when a certain 
group is more susceptible to crime that may not be enough to establish nexus.  

Bonilla-Morales v. Holder 
607 F.3d 1132 (6th Cir. 2010) 

Family members of youth who 
have been subjected to 
recruitment efforts by the 
gang and who have rejected 
membership (Honduras) 

The court denied on nexus as there were similar levels of mistreatment before and after 
petitioner’s son resisted recruitment and other family members remained in the home 
country safely.  

Castellano-Chacon v. INS 
541 F.3d 533 (6th Cir. 2003) 

Former membership in MS-13 
(Honduras) 

The court held there was insufficient evidence of nexus, since the record focuses on the 
targeting of children younger than 23 years old and petitioner is 27 years old.  

Cambara-Cambara v. Lynch 
837 F.3d 822 (8th Cir. 2016) 

Members of the Cambara 
family, a family of educated 
landowners and farmers 
(Guatemala) 

The court denied on nexus, given lack of evidence that gangs targeted individual 
members of the family because of their family relationship rather than because they are 
prosperous businessmen. The court also noted that the fact that family members 
remained or visited home country undermined nexus to family status. 

Aguinada-Lopez v. Lynch 
825 F.3d 407 (8th Cir. 2016) 

Male, gang-aged family 
members of murdered gang 
members; male, gang-aged 
family members of Oscar Gil 
[petitioner’s cousin]; male, 
gang-aged members of the 
[National Industrial Technical] 
Institute (El Salvador) 

The court denied on nexus to the family-based PSGs after finding that only the third of 
four incidents of violence was tied to petitioner’s cousin and that this single fact was not 
sufficient to establish nexus. The court also denied on nexus to petitioner’s school 
attendance after finding this may have motivated only the second incident, which did 
not by itself arise to the level of persecution. 
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Harmful Cases 

 

Case PSG Formulation Holding 
Salazar-Ortega v. Lynch 
654 F. App’x 854, 857 (8th Cir. 
2016) 

Single Guatemalan women 
who are working professionals 

The court held that, although petitioner’s persecutors “commented on a woman being 
dependent on a man, used demeaning language in one threat, or briefly remarked on 
[her] separation from her husband,” this was insufficient to establish any motive other 
than extortion of money and petitioner’s ability to pay. 

Cano v. Lynch 
809 F.3d 1056, 1059 (8th Cir. 
2016) 

Escapee Mexican child 
laborers 

The court held that because the PSG is defined by the harm petitioner suffered 
(abduction and forced labor), membership in this PSG could not have been the motive 
for the persecution, “at least initially.” 

Martinez-Galarza v. Holder 
782 F.3d 990 (8th Cir. 2015) 

People who have provided 
information to ICE to enable 
that organization to remove 
individuals residing illegally in 
the United States (Mexico) 

The court denied on nexus as it does not appear persecutor targeted other ICE 
informants and the fact that the other individuals persecutor targeted were petitioner’s 
family members suggests that persecutor held a personal grudge against petitioner.  

Quinteros v. Holder 
707 F.3d 1006 (8th Cir. 2013) 

Family members of local 
business owners (El Salvador) 

The court distinguished the case from Crespin-Vallardes since the crimes against 
petitioner’s father in this case were uncharged and unproven as being gang-related and 
petitioner did not prove he was targeted for recruitment on account of his father’s 
business interests. The court also noted that petitioner’s father and nuclear family 
members remained unharmed in their home country. 

Bernal-Rendon v. Gonzales 
419 F.3d 877 (8th Cir. 2005) 

Family (Colombia) The court denied on nexus as petitioners failed to prove a specific threat existed to their 
family as a group and extended family remained unharmed in their home country. 

Ayala v. Holder 
640 F.3d 1095 (9th Cir. 2011) 

Former military officers who 
suffer reprisals based on their 
prior prosecution of 
wrongdoers (El Salvador) 

The court cited to C-A- for the proposition that former law enforcement authorities who 
are singled out for reprisal based on a specific arrest have not shown nexus and held that 
is the case for petitioner.  

Santos-Lemus v. Mukasey 
542 F.3d 738 (9th Cir. 2008) 

The Santos-Lemus family (El 
Salvador) 

The court held that where the PSG is family, the fact that a family member has remained 
unharmed in the home country is substantial evidence that petitioner lacks well-founded 
fear of future persecution on account of family membership.  

Rivera Barrientos v. Holder 
666 F.3d 641 (10th Cir. 2012) 

Women in El Salvador 
between the ages of 12-15 
who resisted gang recruitment  

The court denied petitioner’s claim in part on nexus, noting that persecution based on 
social status is distinct from an individualized reaction to petitioner’s threat to the gang’s 
interests. 

Garcia v. Att’y Gen. 
217 F. App’x 855 (11th Cir. 2007)  

Educated, landowning cattle 
ranchers in Colombia 

The court denied on nexus as the reason given for threats was petitioner’s refusal to pay 
the war tax and there was no evidence to indicate that she was targeted for any reason 
other than her perceived ability to pay, which cannot be the basis of a PSG. 
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APPENDIX II: POLITICAL OPINION COURTS OF APPEALS DECISIONS 
 
This appendix contains an overview of courts of appeals decisions analyzing gang-related political opinion asylum claims. 
The cases are sorted into three broad categories of claims, divided into “helpful” and “harmful” cases though many 
cases have elements of both: 
 

1. Resistance to recruitment and general opposition 
2. Resistance to extortion 
3. Reporting, informing, or testifying 

 
Note that the political opinion formulation listed for each case is what was analyzed by the court of appeals and not 
necessarily what the applicant proposed nor necessarily what CGRS would recommend for a specific case. 
 
A substantial body of political opinion case law exists outside the gang context. To the extent that these cases consider 
similar situations of persecution by an organized non-governmental entity, they have been included below in the hopes 
they may offer helpful arguments by analogy. 
 
In light of the volume of political opinion cases, this appendix is not intended to be an exhaustive review but rather a 
guide for initial research and understanding of the state of the law.  
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1. Resistance to Recruitment and General Opposition 
 

 
Helpful Cases 

 

Case Claimed Political Opinion Holding 
Del Pilar Delgado v. Mukasey 
508 F.3d 702 (2d Cir. 2007) 

Opposition to the FARC 
(Colombia) 

The court upheld the political opinion claim, noting that although petitioner’s original 
kidnapping was not politically motivated, it is reasonable to conclude that FARC would 
view her escape as refusal to cooperate and therefore believe she opposes FARC. 

Vumi v. Gonzales 
502 F.3d 150 (2d Cir. 2007) 

Anti-Kabila opinion (DRC) The court highlighted the need for a contextual analysis to determine whether an act 
constitutes political persecution. 

Epinosa-Cortez v. Att’y Gen. 
607 F.3d 101 (3d Cir. 2010) 

Anti-FARC sentiment 
(Colombia) 

The court upheld the political opinion claim where petitioner was closely affiliated with 
(though not employed by) the government, resisted numerous recruitment attempts, 
and FARC knew he held an anti-FARC sentiment.  

Milat v. Holder 
755 F.3d 354 (5th Cir. 2014) 

Evasion of conscription by the 
Eritrean National Service for 
political views 

The court distinguished INS v. Elias-Zacarias, 502 U.S. 478 (1992), noting that 
punishment for avoiding conscription may constitute political persecution in certain 
cases but denied the instant case for failure to show the alleged persecutor knew 
petitioner’s political views. 

Sharma v. Holder 
729 F.3d 407 (5th Cir. 2013) 

Opposition to the Maoists 
(Nepal) 

The court remanded the case where the BIA improperly required direct evidence of 
nexus and ignored circumstantial evidence in its analysis.   

Rivas-Martinez v. INS 
997 F.2d 1143, 1147 (5th Cir. 
1993) 

Opposition to FMLN cause and 
strong support for the 
Salvadoran government  

The court rejected the BIA’s “unrealistic requirement . . . [t]hat an alien must foolhardily 
court death by informing armed guerrillas to their faces that she detests them or their 
actions or their ideologies” and noted that circumstantial evidence can demonstrate that 
persecutors knew or could learn of petitioner’s political opinion.  

Jabr v. Holder 
711 F.3d 835 (7th Cir. 2013) 

Membership in the Fatah 
party (Palestine) 

The court upheld the political opinion claim, finding that beatings and threats after 
petitioner refused to join the Palestinian Islamic Jihad were not intended as methods of 
recruitment but were means of intimidation and punishment. 

Escobar v. Holder 
657 F.3d 537 (7th Cir. 2011) 

Anti-FARC opinion and 
membership in the Colombian 
Liberal Party 

The court upheld the political opinion claim where petitioner had served as a driver for 
some Liberal Party members and was hijacked immediately after a Liberal Party meeting 
despite no direct evidence showing a political motive. 

Martinez-Buendia v. Holder 
616 F.3d 711, 719 (7th Cir. 2010) 

Refusal to cooperate with the 
FARC (Colombia) 

The court upheld the political opinion claim, differentiating from Elias-Zacarias in part 
because the persecution escalated after petitioner’s refusal to collaborate with the FARC 
and noting that “the only logical conclusion that the FARC could have drawn from her 
non-responsiveness in the face of their extreme violence is that she was politically 
opposed to their cause.” 
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Helpful Cases 

 

Case Claimed Political Opinion Holding 
Marroquin-Ochoma v. Holder 
574 F.3d 574, 577–79 (8th Cir. 
2009) 

Resistance to the role of gangs 
(Guatemala) 

Though the case is generally harmful, the court noted “motives of extortion and 
recruitment do not . . . preclude a finding of additional motives that may concern a 
protected ground” and that “opposition to a gang such as MS-13 may have a political 
dimension.” 

Regalado-Escobar v. Holder 
717 F.3d 724 (9th Cir. 2013) 

Disagreement with parties 
that use violence to resolve 
political problems (El Salvador) 

The court held that opposition to violence by a political organization may amount to 
opposition to the group itself and thus constitute a political opinion.  

Tarubac v. INS 
182 F.3d 1114 (9th Cir. 1999) 

Opposition to communism 
(Philippines) 

The court upheld the political opinion claim, noting that while the New People’s Army 
(NPA) began recruiting and extorting petitioner before they knew her political views, the 
most extreme persecution came after she expressed her opposition. The court did not 
reach whether the NPA imputed a political opinion to anyone refusing to join or pay the 
tax since petitioner not only resisted but also expressed political reasons for her 
opposition. 

Meza-Manay v. INS 
139 F.3d 759 (9th Cir. 1998) 

Opposition to the Shining Path 
(Peru) 

The court upheld the imputed political opinion claim based on petitioner’s husband’s 
police work as she was herself targeted and as she was openly oppositional to the group.  

Sangha v. INS 
103 F.3d 1482 (9th Cir. 1997) 

Refusal to join and fight with 
the Bhindrawala Tiger Force 
(BTF) (India) 

Though rejecting the petitioner’s political opinion claim, the court clarified that Elias-
Zacarias does not foreclose political neutrality as a possibility but requires such 
neutrality to be the product of a deliberate choice, which a single refusal to join does not 
demonstrate. 

Karki v. Holder 
715 F.3d 792 (10th Cir. 2013) 

Support for the Nepali 
government 

The court upheld the political opinion claim after reviewing significant direct evidence 
that petitioner was targeted for his politics rather than only for his resistance of 
extortion and recruitment.  

De Santamaria v. Att’y Gen. 
525 F.3d 999 (11th Cir. 2008) 

Support for the Colombian 
government  

The court accepted the political opinion claim as the FARC made clear they were 
attacking her for supporting the government and engaging in pro-democracy work. 
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Harmful Cases 

 

Case Claimed Political Opinion Holding 
Alvizures-Gomes v. Lynch 
830 F.3d 49 (1st Cir. 2016) 

Refusal to join gangs 
(Guatemala) 

The court rejected the political opinion claim, citing to Mayorga-Vidal for the proposition 
that refusal to join a gang without more is not a political opinion, and noting lack of 
evidence that petitioner made statements to gang members about his political views or 
that the gang’s threats referenced his political views.  

Escobar v. Holder 
698 F.3d 36 (1st Cir. 2012) 

Not clearly articulated 
(Guatemala) 

The court rejected the political opinion claim as there was no indication guerillas 
targeted petitioner for his political opinion after he refused to join the gang or that 
petitioner and his family were singled out in incidents where guerrillas attacked bus 
passengers; rather, petitioner and his family were victims of general harms arising from 
widespread civil strife. 

Beltrand-Alas v. Holder 
689 F.3d 90 (1st Cir. 2012) 

Opposition to gangs (El 
Salvador) 

The court rejected the political opinion claim, citing to Arevalo-Giron and noting that the 
gang member who threatened petitioner after he advised his brother to not join the 
gang was motivated by greed. 

Mayorga-Vidal v. Holder 
675 F.3d 9 (1st Cir. 2012) 

Anti-gang, pro-establishment 
opinion (El Salvador) 

The court rejected the political opinion claim for failure to show evidence that petitioner 
expressed his opinion to gang members or made it otherwise publicly known, as mere 
resistance to recruitment is not sufficient.  

Guerrero v. Holder 
667 F.3d 74 (1st Cir. 2012) 

Pro-government, anti-guerilla 
opinion (El Salvador) 

The court rejected the political opinion claim, holding that even if the guerillas knew 
about petitioner’s political views, he failed to provide specific evidence that they 
targeted him as a means to punish him for his views rather than their own political 
strategy. 

Mendez-Barrera v. Holder 
602 F.3d 21 (1st Cir. 2010) 

Community involvement, 
including political affairs (El 
Salvador) 

The court quickly dismissed the political opinion claim on the grounds that the gang 
targeted petitioner for their desire to make money by recruiting her as a drug vendor 
and that there was no evidence gang members knew of her beliefs or targeted her for 
that reason.  

Tobon-Marin v. Mukasey 
512 F.3d 28 (1st Cir. 2008) 

Pro-government, anti-
communist opinion (Colombia) 

The court denied on nexus, noting petitioners did not communicate their views to the 
FARC members who tried to recruit them and there was no circumstantial evidence that 
FARC otherwise imputed an opposing political opinion to petitioners.  

Ucelo-Gomez v. Mukasey 
509 F.3d 70 (2d Cir. 2007) 

Imputed support of the status 
quo (Guatemala) 

The court denied the imputed political opinion claim of supporting the status quo based 
on petitioner’s wealth as there was no evidence of any motive other than the gang 
increasing its wealth. 

Valdiviezo-Galdamez v. AG 
663 F.3d 582 (3d Cir. 2011) 

Refusal to join a gang 
(Honduras) 

The court denied on nexus, noting that holding a political opinion does not suffice when 
the petitioner never expressed his opposition to the gang and casting doubt on whether 
refusal to join constitutes a political opinion. 
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Harmful Cases 

 

Case Claimed Political Opinion Holding 
Quinteros-Mendoza v. Holder 
556 F.3d 159 (4th Cir. 2009) 

Not clearly articulated (El 
Salvador) 

Though primarily considering the claim based on religion, the court also rejected the 
political opinion claim for failure to show nexus as the record overall showed money and 
personal animosity were the motivating factors. 

Pascual v. Mukasey 
514 F.3d 483 (6th Cr. 2007) 

Imputed support for the 
government and imputed 
support for the guerillas 
(Guatemala) 

After declining to decide whether an imputed political opinion could form the basis of an 
asylum claim, the court denied on nexus on the grounds that both the government and 
the guerillas targeted petitioner to further their own political aims, rather than to make 
petitioner pay for his views. The court also noted that in erroneously imputed political 
opinion cases, well-founded fear of future persecution would require a finding that the 
persecutor would make the same mistake again. 

Ngugi v. Lynch 
826 F.3d 1132, 1137 (8th Cir. 
2016) 

Opposition to the criminal 
activity of the Mungiki (Kenya) 

The court rejected the claim, noting that even if the Mungiki is “a politically natured 
gang,” mere refusal to join such a gang does not amount to an imputed political opinion.  

Cinto-Velasquez v. Lynch 
817 F.3d 602 (8th Cir. 2016) 

Service in the Guatemalan Civil 
Patrol 

The court rejected the political opinion claim due to lack of evidence that guerillas were 
motivated to harm him on account of his political beliefs rather than merely trying to 
conscript him. 

Constanza-Martinez v. Holder 
739 F.3d 1100 (8th Cir. 2014) 

Pro-rule of law opinion (El 
Salvador) 

The court rejected the claim on the grounds that petitioner failed to show he would be 
persecuted at all, regardless of nexus, as his brothers who refused to join a gang 
remained unharmed in the home country and the Salvadoran government has tried to 
prevent gang violence. 

Marroquin-Ochoma v. Holder 
574 F.3d 574 (8th Cir. 2009) 

Resistance to the role of gangs 
(Guatemala) 

The court rejected the argument that MS-13 is a political entity because even a 
generalized political motive underlying the gang’s recruitment is inadequate to establish 
that petitioner’s resistance was based on anti-gang political opinion. 

Bartolo-Diego v. Gonzales 
490 F.3d 1024 (8th Cir. 2007) 

Imputed pro-government 
opinion (Guatemala) 

The court rejected the imputed political opinion claim, finding no evidence that 
petitioner was targeted with recruitment because of his father’s involvement in the 
Guatemalan military, rather than just because he was a young man.  

Menendez-Donis v. Ashcroft 
360 F.3d 915 (8th Cir. 2004) 

Government sympathizer 
(Guatemala) 

The court rejected the political opinion argument for lacking nexus as the persecutors’ 
identities were not convincingly established and there were factual gaps in the testimony 
speaking to the motivation for petitioner’s harm. 

Melecio-Saquil v. Ashcroft 
337 F.3d 983, 986 (8th Cir. 2003) 

Service in the Guatemalan Civil 
Patrol and refusal to join 
guerillas 

The court rejected the political opinion claim, holding that “[s]upporting the government 
is political [but] refusing to join a guerilla fighting force for reasons such as fear of 
combat is not,” and finding that in this case petitioner failed to prove guerillas targeted 
him because of his prior service in the Civil Patrol as opposed to his refusal to join them 
for nonpolitical reasons. 
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Harmful Cases 

 

Case Claimed Political Opinion Holding 
Dominguez v. Ashcroft 
336 F.3d 678 (8th Cir. 2003) 

Refusal to join guerillas 
(Guatemala) 

The court rejected the political opinion claim, stating that Elias-Zacarias requires a 
showing that forced recruitment was on account of political opinion and in this case, the 
guerillas were just trying to fill their ranks.  

Garcia-Milian v. Holder 
755 F.3d 1026 (9th Cir. 2013) 

Imputed membership in a 
guerilla organization 
(Guatemala) 

The court denied the political opinion claim after concluding that a single statement that 
the persecutors were looking for petitioner’s husband because he used to be in a guerilla 
group was not sufficient evidence of nexus. 

Barrios v. Holder 
581 F.3d 849 (9th Cir. 2009) 

Anti-gang opinion (Guatemala) The court rejected the argument that the political opinion is valid since gang activity 
affects the administration of the government, as there was no evidence that the gang 
imputed a political opinion to petitioner or that he was actually opposed to the ideals of 
the gang, citing to Santos-Lemus and S-E-G-. 

Soriano v. Holder 
569 F.3d 1162 (9th Cir. 2009) 

Opposition to organized crime 
(Philippines) 

The court rejected the political opinion claim after finding petitioner was targeted due to 
personal animosity for turning on his former gang associates.  

Ramos-Lopez v. Holder 
563 F.3d 855 (9th Cir. 2009) 

Resistance to gang 
recruitment (Honduras) 

The court rejected the political opinion claim, citing to Santos-Lemus, noting that there 
was no evidence of a political opinion, actual or imputed, beyond refusal to join.  

Santos-Lemus v. Mukasey 
542 F.3d 738 (9th Cir. 2008) 

Anti-gang opinion (El Salvador) The court rejected the political opinion claim due to lack of evidence that the opposition 
to the gang was based on an actual or imputed political opinion as general resistance is 
not sufficient.  

Rivera-Moreno v. INS 
213 F.3d 481 (9th Cir. 2000) 

Refusal to join a guerilla 
movement to give medical 
care (El Salvador) 

The court rejected the claim as there was no evidence that the guerillas knew petitioner 
was politically neutral, only that she refused to provide nursing assistance. 

Tecun-Florian v. INS 
207 F.3d 1107 (9th Cir. 2000) 

Opposition to the guerillas 
stemming from religious 
convictions (Guatemala) 

The court rejected the political opinion and religion claims as the only evidence 
suggesting the guerillas may have been motivated by anything other than petitioner’s 
refusal to join them was that they saw him going to church, which is not compelling 
enough to find nexus. 

• The dissent by Judge Ferguson argued persuasively in support of finding 
persecution on account of imputed anti-guerilla political opinion stemming 
from petitioner’s devotion to Catholicism. 

Rivera-Barrientos v. Holder 
666 F.3d 641 (10th Cir. 2012) 

Opposition to the gang agenda 
(El Salvador) 

The court acknowledged that petitioner expressed anti-gang sentiments but found the 
persecution was because she refused to join the gang, rather than her political opinion. 
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2. Resistance to Extortion 
 

 
Helpful Cases 

 

Case Claimed Political Opinion Holding 
Osorio v. INS 
18 F.3d 1017, 1029 (2d Cir. 
1994) 

Pro-union opinion 
(Guatemala) 

The court upheld the political opinion claim, stating that while economic motives may 
have been a part of the persecution, “[a]ny attempt to unravel economic from political 
motives is untenable in this case” given the political context in Guatemala. 

Marroquin-Ochoma v. Holder 
574 F.3d 574, 577–79 (8th Cir. 
2009) 

Resistance to the role of gangs 
(Guatemala) 

Though the case is generally harmful, the court noted “motives of extortion and 
recruitment do not . . . preclude a finding of additional motives that may concern a 
protected ground” and that “opposition to a gang such as MS-13 may have a political 
dimension.” 

De Brenner v. Ashcroft 
388 F.3d 629 (8th Cir. 2004) 

Support for the government of 
Peru 

The court acknowledged that a relationship between a guerilla group’s economic and 
political agenda does not defeat a political opinion claim where there was specific 
evidence showing the petitioner was targeted for an imputed political opinion.  

Ochoa v. Gonzales 
406 F.3d 1166 (9th Cir. 2005) 

Not clearly articulated 
(Colombia) 

The court acknowledged that a refusal to pay bribes may be a political choice, but found 
no evidence of an imputed political opinion, only that of economic motives, in this case. 

Tarubac v. INS 
182 F.3d 1114 (9th Cir. 1999) 

Opposition to communism 
(Philippines) 

The court upheld the political opinion claim, noting that while the NPA began recruiting 
and extorting petitioner before they knew her political views, the most extreme 
persecution came after she expressed her opposition. The court did not reach whether 
the NPA imputed a political opinion to anyone refusing to join or pay the tax since 
petitioner not only resisted but also expressed political reasons for her opposition. 

Borja v. INS 
175 F.3d 732 (9th Cir. 1999) 

Pro-government opinion 
(Philippines) 

The court upheld the political opinion claim, taking into account the escalating nature of 
the persecution, the fact petitioner directly voiced her opposition to the NPA, and 
country conditions reports. 

• Note that in this pre-REAL ID Act case, the court only considered whether the 
protected ground played a role in the persecution, rather than whether it was 
one central reason. 

Gonzales-Neyra v. INS 
133 F.3d 726 (9th Cir. 1997) 

Opposition to the Shining Path 
(Peru) 

The court upheld the political opinion claim as not solely motivated by economic reasons 
where petitioner expressed his political views to the Shining Path members extorting 
him. 

Desir v. Ilchert  
840 F.2d 723 (9th Cir. 1988) 

Refusal to pay bribes (Haiti) The court acknowledged that extortion may be political in nature when it occurs in a 
political system founded on extortion and where petitioner expressly refused to align 
himself with a faction by failing to pay bribes.  
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Helpful Cases 

 

Case Claimed Political Opinion Holding 
Jimenez v. Att’y Gen.  
492 F.3d 1223, 1234 (11th Cir. 
2007) 

Support for the Colombian 
Conservative Party 

The court held that despite evidence that FARC demanded financial support from 
petitioner, “the record as a whole compels the conclusion that for an extended period of 
time the FARC targeted [petitioner], at least in part, on account of his political activities.” 

 

 
Harmful Cases 

 

Case Claimed Political Opinion Holding 
Ucelo-Gomez v. Mukasey 
509 F.3d 70 (2d Cir. 2007) 

Imputed support of the status 
quo (Guatemala) 

The court denied the imputed political opinion claim of supporting the status quo based 
on petitioner’s wealth as there was no evidence of any motive other than the gang 
increasing its wealth. 

Shehu v. Att’y Gen. 
482 F.3d 652 (3d Cir. 2007) 

Democratic Party affiliation 
(Albania) 

The court denied the claim, concluding that the attackers were motivated by greed as 
there was no evidence that petitioner would not have been targeted had he not 
belonged to the Party. 

Khozhaynova v. Holder 
641 F.3d 187, 195 (6th Cir. 2011) 

Imputed belief in the free 
market system as a business 
owner and refusal to submit 
to mafia payments (Russia) 

The court denied the claim as “mere refusal to pay extortion demands” is not a political 
opinion and there was no evidence that the persecutors had any motive beyond “the 
financial demands of criminal corruption.” 

Garcia v. Holder 
746 F.3d 869 (8th Cir. 2014) 

Belief in upholding the laws by 
reporting gang violence to 
police (Guatemala) 

The court rejected the political opinion claim, citing precedent in Marroquin-Ochoma 
and noting that there was nothing to show the attack was for something other than 
resisting extortion. 

Rivera v. Att’y Gen. 
487 F.3d 815 (11th Cir. 2007) 

Support for the Liberal Party 
and imputed opposition to the 
FARC (Colombia) 

The court rejected the political opinion claim where country conditions evidence 
indicated that the FARC targets persons for extortion based on wealth and where 
petitioner did not demonstrate his political opinion to his persecutors. 
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3. Reporting, Informing, or Testifying Against the Gang  
 

 
Helpful Cases 

 

Case Claimed Political Opinion Holding 
Rodas Castro v. Holder 
597 F.3d 93 (2d Cir. 2010) 

Opposition to and reporting of 
government corruption 
(Guatemala) 

The court held that, when considered in the Guatemalan political context, the 
petitioner’s reports of government corruption represented a challenge to the legitimacy 
or authority of the entity and constituted a political opinion. 

Antonyan v. Holder 
642 F.3d 1250 (9th Cir. 2011) 

Reporting and testifying 
against a criminal gang 
(Armenia) 

The court upheld the political opinion claim as reporting and testifying against a criminal 
enterprise that was linked with the government is politically-motivated. The court 
explicitly allowed for the mixed motives of personal revenge and political persecution. 

 

 
Harmful Cases 

 

Case Claimed Political Opinion Holding 
Amilcar-Orellana v. Mukasey 
551 F.3d 86, 91 (1st Cir. 2008) 

Anti-gang, anti-crime, pro-
establishment, and pro-rule of 
law opinion based on 
testimony against gang (El 
Salvador) 

The court held that the mere act of testifying or reporting does not constitute a political 
opinion and here petitioner only stated that “he felt it was ‘the correct thing’ to do.” 

Vasquez v. INS 
177 F.3d 62 (1st Cir. 1999) 

Opposition to the guerillas (El 
Salvador) 

The court rejected the imputed political opinion claim because, while petitioner was 
harassed for his testimony implicating the guerillas, there was no evidence of a political 
motivation.  

Garcia v. Holder 
746 F.3d 869 (8th Cir. 2014) 

Belief in upholding the laws by 
reporting gang violence to 
police (Guatemala) 

The court rejected the political opinion claim citing precedent in Marroquin-Ochoma and 
noting that there was nothing to show the attack was for something other than resisting 
extortion.  

Soriano v. Holder 
569 F.3d 1162 (9th Cir. 2009) 

Opposition to organized crime 
(Philippines) 

The court denied the political opinion claim after finding that petitioner was targeted 
solely for retribution after informing on two gang members after his own arrest. 

Cruz-Navarro v. INS 
232 F.3d 1024 (9th Cir. 2000) 

Pro-government, anti-
communist beliefs (Peru) 

The court rejected the actual political opinion claim, given lack of evidence that 
petitioner had political motives for joining the police force or arresting guerillas or that 
he had expressed any political beliefs to his persecutors. The court also rejected the 
imputed political opinion claim, since the fact that guerillas regarded petitioner as a 
policeman-informant is not the same as imputing a political opinion to him. 
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Harmful Cases 

 

Case Claimed Political Opinion Holding 
Castillo-Arias v. Att’y Gen. 
446 F.3d 1190 (11th Cir. 2006) 

Informants against the Cali 
cartel (Colombia)  

The court affirmed its prior decision that petitioners had not established their targeting 
was due to a political opinion rather than for personal retribution. 
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APPENDIX III: RELIGION AND RACE COURTS OF APPEALS DECISIONS 
 
This appendix contains an overview of circuit court decisions analyzing gang-related asylum claims brought on the 
grounds of religious or racial persecution. Each claim formulation is divided into “helpful” and “harmful” cases, though 
most cases have elements of both.  
 
Considering the low number of published cases on these grounds, unpublished decisions are included to provide a 
better sense of how courts of appeals have responded to race and religion claims, with the caveat that these decisions 
are not binding and citation to unpublished decisions varies by circuit. Decisions outside the gang context are also 
included to the extent that they provide helpful guidance for race- and religion-based claims generally. 
 
This appendix is not intended to be an exhaustive review but rather a guide for initial research and understanding of 
the state of the law.  
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1. Religious Persecution 
 

 
Helpful Cases 

 

Case Religious Belief Holding 
Oliva v. Lynch 
807 F.3d 53, 60 (4th Cir. 2015) 
(internal quotation marks and 
citation omitted) 

PSG claim: 
Salvadorans who are former 
members of MS-13 and who 
left the gang, without its 
permission, for moral and 
religious reasons; Salvadorans 
who were recruited to be 
members of MS-13 as children 
and who left the gang as 
minors, without its 
permission, for moral and 
religious reasons) 

Though not articulated as a religion claim, the court held that the fact that petitioner left 
MS-13 for moral and religious reasons is not merely “incidental, tangential, superficial, or 
subordinate” to his refusal to pay, as this is precisely why petitioner was required to pay 
rent. The court remanded in light of the BIA’s failure to adequately consider evidence 
such as an affidavit from a community member stating that religious former gang 
members become visibly involved in churches. 

Mezvrishvili v. Att’y Gen. 
467 F.3d 1292 (11th Cir. 2006) 

Jehovah’s Witness (Georgia) The court held that religious persecution may be due to imputed religious beliefs and 
petitioner need not show strong commitment to the religion or detailed knowledge of 
doctrine. 

Kazemzadeh v. Att’y Gen. 
577 F.3d 1341 (11th Cir. 2009) 

Christian (Iran) The court established that practicing a religion underground to avoid persecution is itself 
a form of persecution.  

 

 
Harmful Cases 

 

Case Religious Belief Holding 
Mendez-Barrera v. Holder 
602 F.3d 21 (1st Cir. 2010) 

Not clearly articulated (El 
Salvador) 

The court quickly dismissed the religion claim on the grounds that the gang targeted 
petitioner for its desire to make money by recruiting her as a drug vendor and that there 
was no evidence gang members knew of her religious beliefs or targeted her for that 
reason. 
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Harmful Cases 

 

Case Religious Belief Holding 
Quinteros-Mendoza v. Holder 
556 F.3d 159 (4th Cir. 2009) 

Seventh Day Adventist (El 
Salvador) 

Though the gang attacked petitioner at church and demanded he stop attending 
services, the court rejected the religion claim for failure to show nexus. In making its 
determination, the court noted petitioner was attacked in other locations as well, that 
he continued to suffer attacks after he stopped attending church, that no other church 
members were attacked, and that the record overall shows money and personal 
animosity were the motivating factors.  

Manjee v. Holder 
544 F. App’x 571 (5th Cir. 2013)  

Shia Immai Ismaili Muslim 
(Pakistan) 

The court rejected the religion claim for failure to show nexus as the Mujahir Quali 
Movement (MQM) political party intimidated anyone with money regardless of their 
religion.  

Shaikh v. Holder 
588 F.3d 861 (5th Cir. 2009) 

Muslim (India) The court rejected the religion claim for failure to show nexus as the Shiv Sena extorted 
all business people in the neighborhood and was violent toward anyone who refused to 
pay regardless of their religion.  

Bueso-Avila v. Holder 
663 F.3d 934 (7th Cir. 2011) 

Evangelical Christian 
(Honduras) 

The court rejected the claim for failing to establish petitioner was targeted for his 
religion rather than for his refusal to join as there was no indication the gang was aware 
of his religion, he was most seriously attacked away from the church, and the record 
evidence did not state that MS-13 targets people because of their religious beliefs.  

Rios v. Lynch 
807 F.3d 1123 (9th Cir. 2015) 

Evangelical Christian 
(Guatemala) 

Though remanding for consideration of a family-based PSG, the court agreed with the 
BIA’s conclusions that petitioner failed to establish nexus between his relatives’ murders 
and their religious beliefs and that he was unlikely to be persecuted on account of 
religion because he had never been threatened or harmed on this account and did not 
engage in proselytizing. 

Mercado v. Holder 
586 F. App’x 694, 695 (9th Cir. 
2014) 

Evangelical Christian (El 
Salvador) 

The court held that the evidence did not compel the conclusion that the petitioners were 
persecuted on account of religion, noting that “[w]hile Petitioners may have been 
religiously motivated, there is not compelling evidence that the gang members were 
motivated by Petitioners’ religion, rather than by their anti-gang activities and relative 
wealth.” 

Tecun-Florian v. INS 
207 F.3d 1107 (9th Cir. 2000) 

Catholic (Guatemala) The court rejected the political opinion and religion claims as the only evidence 
suggesting the guerillas may have been motivated by anything other than petitioner’s 
refusal to join them was that they saw him going to church, which was not compelling 
enough to overturn a finding of nexus. 

• The dissent by Judge Ferguson argued persuasively in support of finding 
persecution on account of imputed anti-guerilla political opinion stemming 
from petitioner’s devotion to Catholicism. 
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Harmful Cases 

 

Case Religious Belief Holding 
Canas-Segovia v. INS 
970 F.2d 599 (9th Cir. 1992) 

Jehovah’s Witness (El 
Salvador) 

The court rejected the religion claim on nexus as people avoid conscription for a wide 
range of reasons, including nonreligious ones, and petitioner did not show that his 
persecutors had his religion in mind when targeting him. 

Balam-Ruiz v. Att’y Gen. 
608 F. App’x 908 (11th Cir. 2015)  

PSG claim: 
Religious teachers who 
oppose gang membership and 
deter others from joining such 
gangs (Guatemala) 

Notably religion was not proposed as a protected ground in this case. The court rejected 
the proposed PSG (which included the religious status of the teachers) on the basis that 
people who oppose criminal organizations is not a PSG and that petitioner failed to 
establish that this group is treated differently than anyone else in Guatemala who the 
gang sees as interfering in their activities. 
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2. Racial Persecution 
 

 
Helpful Cases 

 

Case Racial Identity Holding 
Ordonez-Quino v. Holder 
760 F.3d 80 (1st Cir. 2014) 

Quiche Mayans (Guatemala) The court remanded the case for further consideration of the claim after noting the BIA 
failed to take into account significant documentation of systemic racism and human 
rights violations against indigenous Guatemalans, though not specifically discussing 
petitioner’s gang-based claim or disturbing the IJ’s finding of no nexus. 

Aliyev v. Mukasey 
549 F.3d 111 (2d Cir. 2008) 

Uyghur ethnicity (Kazakhstan) The court remanded to the BIA for failure to use a mixed-motive analysis when the 
extortion was motivated in part because of ethnicity. 

Jimenez v. Holder 
443 F. App’x 271 (9th Cir. 2011)  

Race claim: Members of the 
native Kanjobal tribe;  
PSG claim: Indigenous 
Guatemalan women  

In light of intervening decision in Perdomo, the court remanded for BIA consideration of 
race and social group claims. 

Sinha v. Holder 
564 F.3d 1015 (9th Cir. 2009) 

Indo-Fijian ethnicity The court found petitioner was targeted due to his ethnicity when he was attacked on 
five separate occasions by private actors of the majority ethnicity, given generalized 
racial unrest in the country and the fact that ethnic slurs were used during the attacks.  

 

 
Harmful Cases 

 

Case Racial Identity Holding 
Hernandez v. Holder 
493 F. App’x 133 (1st Cir. 2012)  

Mayan ethnicity (Guatemala) The court rejected the claim for lacking evidence of well-founded fear, where 
petitioner’s family members remained unharmed in home country and the record 
evidence only showed discrimination, not amounting to pattern or practice of 
persecution, against Mayans. 

Socop v. Holder 
407 F. App’x 495 (1st Cir. 2011)  

PSG claim: 
Indigenous women 
(Guatemala) 

The court rejected the claim for lacking evidence that the gangs targeted petitioner for 
her ethnicity rather than because her husband stopped making extortion payments. 

Caal-Tiul v. Holder 
582 F.3d 92, 95 (1st Cir. 2009) 

PSG claim: 
Indigenous women 
(Guatemala) 

The court denied the claim (framed as a PSG) on the grounds that there was no evidence 
showing the gang was motivated by ethnicity and that a particular vulnerability “to crime 
and predation” is insufficient to establish nexus to a protected ground.   
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Harmful Cases 

 

Case Racial Identity Holding 
Lopez-Castro v. Holder 
577 F.3d 49, 53 (1st Cir. 2009) 

Quiche Mayans (Guatemala) The court rejected the claim for failure to show nexus since “victimization by a criminal 
element, without more, is not probative of ethnic persecution,” where petitioner did not 
know who had killed four of his relatives or what prompted them.   

Sapon-Ordonez v. Att’y Gen. 
474 F. App’x 70 (3d Cir. 2012)  

Indigenous Guatemalans The court denied the claim on the grounds that petitioner’s record evidence only 
reflected pervasive discrimination against indigenous people, which is not sufficient to 
establish a pattern or practice of targeting by the gangs.  

Miguel-Francisco v. Att’y Gen. 
429 F. App’x 837 (11th Cir. 2011) 

Ethnic Mayans (Guatemala) The court denied the claim based on petitioner’s testimony that he was targeted 
because the gang wanted him to join, the fact that his Mayan mother was not harmed, 
and lack of record evidence that the gang singled out Mayans for violence. 
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