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June 2017 Asylum Litigation Update to the 
Vera Unaccompanied Children Legal Services Program 

 
Below is an update on select current litigation and policy issues relevant to the Vera network for the 
period of April through June 2017. Please note that the list below is a snapshot of recent relevant 
decisions and not intended to be exhaustive of developing case law. Please contact CGRS (cgrs- 
ta@ucahstings.edu) for further information. 

 

Agonafer v. Sessions,  F.3d  , 2017 WL 2698257 (9th Cir. June 23, 2017): The Ninth Circuit issued a 
positive ruling in the case of Daniel Agonafer, a gay man from Ethiopia. The court granted Mr. 
Agonafer’s petition for review of the BIA’s denial of a motion to reopen removal proceedings for 
reconsideration of his eligibility for relief under the Convention Against Torture. The court held that it 
has jurisdiction to review because the appeal raised a mixed question of law and fact regarding whether 
there were changed country conditions. The court concluded “the BIA abused its discretion by 
disregarding or discrediting the undisputed new evidence submitted by [petitioner] regarding increased 
violence toward homosexuals in Ethiopia [over a five year period], including reports of violence by both 
the government and private citizens,” rejecting the government’s argument “that [the petitioner] must 
present categorically different evidence of ‘individual relevancy’ from what he presented in his earlier 
proceedings.” 

 

Flores et al. v. Sessions, No. CV 85-4544 DMG (AGRx) (C.D. Cal. June 27, 2017): The Flores litigation 
concerns the U.S. government’s detention of families at the southern border of the United States and in 
three family detention centers in Pennsylvania and Texas. On June 27, 2017, the federal district court 
ruled overwhelmingly in favor of the child plaintiffs’ motion to enforce the 1997 Flores Settlement 
Agreement and their request to appoint a special monitor to ensure compliance with the agreement. 
The court held unambiguously that the government is in violation of the Agreement by not ensuring 
access to food and clean drinking water, maintaining unsanitary conditions and extremely cold cell 
temperatures, and failing to provide adequate sleeping conditions in certain Customs and Border 
Protection border holding cells. The court also found that the Government breached the Agreement by 
failing to provide children with information about legal services and their right of judicial review of 
negative decisions impacting their ability to seek asylum or relief from deportation. Moreover, the court 
found that the government breached the Agreement by detaining families in unlicensed and secure 
detention facilities and failing to make and record continuous efforts to release children from detention, 
including by making individualized decisions regarding their flight risk. Significant to this network, the 
ruling affirms the rights of unaccompanied children held in Border Patrol holding cells. 

 
Johana del Carmen v. Sessions,  F.3d  , 2017 WL 2772572 (5th Cir. June 27, 2017): The Fifth Circuit 
issued this decision in the case of a 10-year-old girl from El Salvador fleeing threats of violence at the 
hands of both gang members and her mother’s ex-boyfriend. The court held that the threats the child 
had received did not rise to the level of past persecution, nor did they establish a well- founded fear of 
future persecution. Counsel is currently considering the possibility of seeking rehearing. 
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Matter of Alvarado, 27 I&N Dec. 27 (B.I.A. 2017): In Matter of Alvarado, the BIA held that the 
persecutor of others bar applies to an applicant who assists or otherwise participates in the persecution 
of an individual because of that person’s race, religion, nationality, membership in a particular social 
group, or political opinion—without regard to the applicant’s personal motivation for assisting or 
participating in the persecution. Mr. Alvarado was a member of the Salvadoran National Guard in the 
1980s and had delivered and stood guard over an individual tortured and interrogated for his political 
opinion. He argued he did not share the persecutory motive of those who actually performed the 
torture, but the BIA determined the group’s motive was determinative. Critically, however, Mr. 
Alvarado did not assert that his actions were taken under duress, and the BIA decision did not address 
duress. The question of whether duress is relevant to application of the persecutor bar remains 
pending in a case before the BIA, following the Supreme Court's 2009 remand decision in Negusie v. 
Holder. CGRS has submitted a brief in the pending case in response to the BIA's call for amicus 
participation. 

 
Matter of A-D- (B.I.A. 2017): On May 22, 2017, the BIA issued a positive ruling in Matter of A-D-, an 
asylum case involving a young woman from China who entered the United States as a minor, but failed 
to apply for asylum until she was an adult. In its decision the Board held that “asylum applicants under 
18 years old are understood to suffer from a per se legal disability excusing them from the filing 
deadline. To the extent our prior case law has left this ambiguous, we now clarify our position, and unify 
it with the practice being conducted by USCIS.” The decision also reiterates importantly that the 
“extraordinary circumstances exception was intended to be construed broadly” and contains helpful 
language on children and brain development. This case has significant implications for child asylum 
seekers who have had their UC designation revoked and become subject to the one-year filing deadline. 
Although a non-precedential decision, it is still persuasive. CGRS understands that counsel for the 
asylum seeker intends to request that the BIA publish its decision. 

 

Matter of L-E-A-, 27 I. & N. Dec. 40, 46 (B.I.A. 2017): In May 2017, the BIA held in Matter of L-E-A-, an 
asylum case involving drug cartel violence in Mexico, that a social group based on family ties was 
cognizable. The Board explained that “the [particular social group] inquiry in a claim based on family 
membership will depend on the nature and degree of the relationships involved and how those 
relationships are regarded by the society in question.” With fairly minimal analysis, the Board then held 
that it had “no difficulty identifying the respondent, a son residing in his father’s home, as being a 
member of the particular social group comprised of his father’s immediate family.” While generally 
favorable on the cognizability of family-based social groups—albeit when ties are close and well- 
defined—the BIA’s decision found that the respondent failed to establish nexus, holding that the 
respondent did not establish his family-based social group as at least one central reason for harm. The 
Board noted that “the fact that a persecutor targets a family member simply as a means to an end is 
not, by itself, sufficient to establish a claim, especially if the end is not connected to another protected 
ground.” The BIA’s stringent and narrow nexus analysis in this case could pose hurdles for future 
applicants raising family-based claims in the gang violence context. 
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