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JOINT MOTIQN OF THE PARTIES TO CONTINUE
MOTION-HEARING DATE, CANCEI, FINAL PRE-TRIAL
CONFERENCE DATE AND CONVERT TRIAL
DATE TO MOTION-HEARING DATE

Now come the defté!ﬂda‘.‘n't, Karen Read (“Ms. Read,” or “the Defendant”) and the

" Commonwealth, and joinfly move this Honorable Court pursuant t6 Mass. R. Crim. P. 13 1o
continue the 'February '15 2024 hcaring date on “Défcndant Motjon for Sanctions and for

f Indmmlealts_,” to cancel_ the F ebruary 26, 2024 final pre-tnal .hcarmg date and to convert ﬂ:u:
. March 12, 2024 frial dateto a hearing date on the above-referenced motions regardinig this

v | inatter.

As grounds 'therefo;i‘e, the parties state:

(1) On January 17, 532024, the parties participated int a conference call with a representative of
the United Statss Attorney®s Office for the District of Massachuisetts, whérein the U.s,
Attorney indicated that it would be producing information for both parties after
completing the My;pmcess;

(2) No timeling was explicitly given for the completion of that process (and therefore for the
production of the information), but the U.S. Attorney was cognizant of the trial date




seheduled for the case at bar and desired fo provide enough lead time for the parties to
assimilate the hew information — leading counsel to believe that the information would be
forthcoming in early Februaiy;
(3) As of the date of this miotion, no information has been received from the U.S. Attorney;
(4) The parties received an c-mail from the U.S. Attottiey’s Office on February 7, 2024, in
which the Deputy Chief of the Affirmative Civil Enfofcément Division has requested a
conferénce call with the parties of the Read matter. Although the patties were not

notified of the anticipated substance of the call, we anticipate that we will receive some
guidancs regrarding thi timing of the disclosure of their information;

(5) The parties anticipate that the information to be produced will impact the arguments 1o be
tnade in favor of and/or in opposition to the defendant’s motions;

(6) Assiithing this information is received priot to February 15,2024, the parties will stilf

. need time to assess the information, to potentially conduct further investigation and to
miodify their arguments for the hearing on the deféndant’s motions. Given that the
hearing date Is only one week away, the parties believe there is not enough time to do the
proper investigation and/or preparation for the motion hearing on that date.

(7) On January 5, 2024, this Court ordered that records be préduced, plrsuant to
“Defendant’s Motion for Order pursuant to Mass. R. Crim. P. 17 Directed to Google,
LLCL” Those records have yet to be received by the parties and/or the Court;

(8) Those ordered records may also impact the arguments of counse! regarding the
defendanit’s penditig motions. They will also likely impact the parties? trial preparation,
potentially causing the partics to condiict further investigation prior to announeing teady
for trial;

(%) On January 5, 2024, this Court ordered that records be produced pursuant to
“Defendant’s Motion for Order pursnant to Mass, R. Crim. P. 17 Directed to Jennifer
MeCabe, Trooper Michaél Proctor, and Elizabeth Proctor’.” Those records have yet to be
received by the parties and/or the Court;

. ! Attachet] heieto as “Exhibit A" ‘
% Attached hereto a5 “Exhibit B.” Note that only Jennifer MoCabe and Trooper Michael Proctor wére ordered to
. produce records.




(10)  Those ordeted records may also impact the arguments of counsel regarding the
defendant’s pending métions. ‘They will also likely impact the parties” trial preparation,
potentially causing the parties to conduct further investigation prior to announcing réady
for trial;

(11) OnNovember 14,2023, this Court ordered that the Massachusetts State Police crime
laboratory transmit evidence to Bode Technology in Lorton, Virginia for potentially
exhaustive testing, pursuant to “Commonwealth’s Motion for Exhaustive DNA Testing -
Item #3.6.1” and “Defendant’s Request for Non-Destructive Examination of Item 3-6.”3.”
To date, no test results or réports on testing have been received by the parties;

(12)  The results of that testing may also impact the arguments of counsel regarding the
defendant’s pending motions. ‘They will also likely impact the parties’ trial preparation,
potentially causing the parties to conduct further investigation before announcing ready
for trial;

(13)  OnNovember 15, 2023, the Supreme Judicial Court, Kafker, J., presiding, ordered
that Verizon produce certain inforimation associated with Jennifer McCabe’s cell phone
for the date of January 29, 2022°, Qn November 16, 2023, this Cour ordered their
production. Verizon sent records that were received by this Court on November 27, 2023
but not shared with defense counsel until January 25, 2024, Once counsel reviewed them
in late January, it was discovered that Verizon had apparently sent the wrong records to
the Court. To this date, Verizon has not:yet complied with this Court’s order, so the
‘parties have not yet seen the proper records.

(14)  Those ordered fecords may also impact the arguments of counsel regarding the
defendant’s pending motions. They will also likely impact the parties’ trial preparation,
potentially causing the parties to conduct further investigation prior to announcing ready
for trial;

(15)  The parties assert that a conrtinuancé of the February 15, 2024 hearing date for the
defendant’s motions, a cancellation (subject to rescheduling) of the F ebruary 26,2024
final pre-trial conference date and a conversion of the March 12, 2024 trial date to a

motion-hearing dte, in light of the above, is in the interests of justice.

* Attached hereto s “Exhibit €.
4 Order is attached héreto ag “Exhibit D




Wherefore, the parties request that this matter be continued to March 12, 2024, for a hearing

ofl fiotions.
. Respectfully Submitted Respectfully Submitted,
" For the Cornmonwealth, For the Defendant,
- Michael W. Morrissey, Karen Read,
© _Mfs/f Adam C. Lally__ . Sl
. Adam C, Lally, Bsq. David R. fannétti, F
. Asgistant District Attorbey 44 Schoo g
- Norfolk County District Attomey’s Office Suite 10004,
" 45 Shawmut Road Boston, MA 02108
' Canton, MA 02021 (617) 338-6006
.. (781) 830-4800 BBO #555713
BBO #664079

" Dated: February 9, 2024
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I, David R. Yannetti; do hereby- depose and state that the follo“}ing is true to the
best of my knowledge and belief:

1. Iam an attomney licensed 16 practice in Mdssachusetts since December 1989.

My office address is 44 School Street, #10004, Boston, MA 02108. On
January 29, 2023, I was retained to represent the defendant, Karen Read,
fegatding the incident which gave rise to the above-referenced matter.

2. The grounds for this motion, listed (1) through (15) in the motion, are true
staterments;

3. Inaddition, today the partiesparticipated in a conference call with the United
States Attorney’s Office. We wete informed that the Tuohy process is ongoing

and they do not yet have an update on the timing of the approval to release
information or a date when information will be released, but that they are
working as quickly and as diligently as they can;

4. Both parties in this case would like more time to reccive and assimilate this
information before proceeding with the substantive motions that have been
filed — and certainly before-any trial occurs:

5. The contiritance requested in this motion is in the interests of justice;




6. My client, Karen Read, specifically waives het speedy trial rights, including
her rights pursuant to Mass, R. Crim. P. 36, to obtsin this continuance.

Signed undet the pains and perelties of perjury this cZ 4 day of February, 2023

s

e
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']HIS COURT EIBREBY BRDERS Google LLC to pmduce ihe, follong m:t‘cmnatmn fdr a:ny

Google Ne.st camera(s) bclongmg to Brian Albert or Niccle A&beﬁ for theu: remdenca lncated at. 34

. . . .;.';-:? T 0 ‘___ .. .
ImMeWI{oad Gantonl\dfassachusetts - Co / - . B

1- Acﬁvatmn,or setnp mformau ¥ for any Gcogla-Neét Bamerd reglstered to7 Brigil Albert oT
Nmole Ai'bart ];rmr to .Tanuary 29 2022 i‘nr their residmce loczited at 34 Eazmew Road T
Canton Massachusetts 'Ifhis request is for mfonnah@n from any 011-51te acﬂvanun by the.

'Iemdenixal user a.nd not an achvatlon that m:tght ocenr af pomt—of sale C
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enahle) e;:ror or trouble—shooﬁng messagas, ‘and semce lusage data from the date of

i actvauonunhl 8:00p . on Ianuary 29,2022,
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3. Any audm or wdea data rccordad on January 29 2022 between 12 00 am anel §: 00 p.n.

from any’ Gcogla Nest camcms (mtfmor o extenor) ;eglstered 1) Bnan Albert or Nwole i
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Upon, rccmpt a. Iuslaca Bf the Norfo]k Supenor Caﬁtt g_ﬂl conduct .an - cera revxaw of t'he -,
- msponse to gnsure ﬂ:at Gougle, LLG narrowly taa.lorcd Eha IBSpQIlSB ta Ihe terms G_f tlns order a.nd .
pmwde only matenal related 1:0 af Guugla Nas’t camera(s,j to the Commonwealth gnd defendant If '
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EXHIBIT B
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COMMONWEALTH OF MASSACHUSETTS

‘ NORFOLK;ss, -~ o SUPERIOR COURT
CRIMINAL ACTION
1 | ‘ 22-00117

I | COMMONWEALTH

i

) - - KAREN READ

- MEMORANDUM OF DECISION AND ORDER ON DEFENDANT’S MOTION FOR
- ORDER PURSUANT TO MASS. R. CRIM. P, 17 DIRECTED TO JENNIFER MCCABE,

g TROOPER MICHAEL PROCTOR, AND ELIZABETH PROCTOR

Under Mass. R. Crim. P. 17(1)(2), the court may issue a summons ordering a third-party
: to produce “books, papers, documents, or other objects™ prior to trial. In deciding a defendant’s
* motion putsuant to Rule 17(a)(2), the court aust “balance the defendant’s right to mount a

. defense with the Commonwealth’s right to prevent unnecessary delay of the trial and

P unwarianted harassierit of witnesses and third parties.” Commonwedlth v. Lam, 444 Mass. 224,
l © 229-230 (2003). To succeed on 2 Rule 17 motion, the défendant rust establish good canse by

. showing:
“(1) that the documents are evidentiary and relevant; (2) that they
are not otherwise procurdble reascnably ifi advarce of trial by

i exercise of due diligence; (3) that the party cannot properly prepare

: for trial without such production and inspection in advance of trial
and that the failure to obtaif stich inspection may tend unreasonably
to delay the trial; and (4) that the application is made in good faith
and is not intended as a general “fishing expedition.’” :

| l Commornwealth v. Lampron, 441 Mass. 265, 269-270 (2004), quoting United States v. Nixon,
|1 418 US. 683, 699-700 (1974).
'

e The defendant, Karen Read, is charged with various crimes includiniy murder in the

 second degree of her boyftiend, Boston Policé Officer John O’Keefe, who was fonnd




unrespotisive in the snow outside a residence in Canton on the morning of Januéry 29, 2022. She

moves for an order pursuant to Mass. R. Crim. P. 17 seeking electronic communications from

Elizabeth Proctor, Trooper Mich_a‘el_ Proctor, and Jennifer McCabe. After consideration of the

parties’ written submissions, oral arguments, and the requirements of Rule 17, the court.makes

* the following ruling: !

i AstoFlizabeth Proctor, the defendant’s Rule 17 moticn is DENIED. The defendant
seeks commmﬁcaltibns between Elizabeth Proctor and Jennifer McCabe. The deféndant’s motion,

 fails to meet the Lampron requirements, The defendant has not shown that the communication

sought from Elizabeth Proctor, who is not a proposed witness in this case, would yield relevant,

adrmissible evidence for trial.

]

As to Trooper Proctor, the motion is ALLOWED. The defendant seeks communications
L :

. 1, between Trqoj;_er Proctor and Jennifer McCabe and Trooper Proétor and Brian and/or Nicole

. Albert. While the Commonwealth does not céncede that Trooper Proctor and these individuals

. ' had any close personal relationships, it does not oppose the motion as to Trooper Proctor.

s to Jennifer McCabe, wheo s also a proposed government witness in this case, the

- motion is ALLOWED IN PART and DENIED IN PART. The defondant secks

communications between Jennifer McCabe and Trooper Proctot and Jepmifer McCabe and
Elizabeth Proctor. As to communication with Elizibeth Proctor, the motion does not meet the
* Lampron requirements, .However, where Jermifer McCabe and Trooper Proctor ate both

proposed government witnesses in this case, the tecords sought by the defendant as to them

1. satisfy Rule 17.~

Agcordingly, sumthonses will issue directing the following:

1. Jennifer McCabe to produce all communications, including but not limited fo records
of calls, text messages, Facebook messages, Instagram messages, énd any othetthird

2




party messaging applications, and/or email correspondence between Jennifer McCabe
and Trooper Michael Pioctor between January 29, 2022 and the present,

2.. Trooper Michael Proctor to produce {a) all commiumications, including but riot limited
to records of calls, text messages, Fecebook messages, Instagram messages, and any
other third party messaging applications, and/or email correspondence between
Trooper Proetor and Jennifer McCabe between January 29, 2022 and the present; and
(b) all communications, including but not Kmited to records of calls, text messages,
Facebook messages, Instagram messages, and any other third party messaging
applications, and/or email correspondence between Trooper Proctor and Brizn Albert
and Trooper Proctor and Nicole Albert betwesn January 29, 2022 and February 18,

= 2022, ' S '

.

SO ORDERED

Daté: January 5, 2024 ferly J. Cannony
Justice of the Superio® Court




COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. SUPERIOR COURT
CRIMINAL ACTION
- 2282CR00117
COMMONWEALTH
S, -
KAREN READ

DECISION AND ORDER ON COMMONWEALTH’S MOTION FOR EXHAUSTIVE
DNA TESTING -ITEM #: 3-6.1 and DEFENDANT’S REQUEST FOR NON-
DESTRUCTIVE EXAMINATION OF ITEM 3-6

After hearing and review of the pleadings, including a‘fﬁdai'rits in support of the .

' Commionwealth’s motion for exhanstive DNA, testing to be done at Bode Technology in Lorton,

. Virginia and in support of the Defendant’s request that testing first be completed by Microtrace,

- LLC in Chicago to determifie whether the item’is in fact &hair, the court allows the

' Commonwealth’s motion and detiies the defendant’s motion in so far.as the location of the
testing of the item to first determine whether it is a hair.

Bode Technology is a private ANAB acéredited forensic DNA laboratory which
regularly performs DNA testing and serological screening of evidence from law enforcement
agencies, prosecuting offices, crime Iaboratories, Innocence Projects, and public defender’s
offices from across the country. Counsel for the defense acknowledged that hee had a great deal

| of respect for the lab and had in fact, used Bede Technologies in the past. ‘

Sincé the defendant requests an independéent examination of 3-6.1 to determine whether it
s indeed & hair, Bode must test the item to determine ‘whether it is a2 human hair before moving
. forward with the DNA testing.

ORDER

‘ It is hiereby ordered that the Massachiisetts State Police crime laboratory shall
* thapsmit item nuniber 3-6.1 to Bode Technology in Lorton, Virginia. Bode Technology is to
' dctenﬁine first whether the item, is a human hair and then is permitted to conduet STR and

. mtDNA testing on the sample which may consume and exhaust the evidence.

r




Further, the court 1inderstands that pursuant to the practlccs and protocols of BODE
'lechnology, heither the Commonweaith nor the defendant is permitied to observe the testing and
' analysis putsuant to G. 1, ¢, 278 sec. 8
However, pursuant to Bode Policy, this eourt ORDERS that Bode perrmit observation of
* laboratory procedures by the defense expert and that deferise counsel and/or their experf may
* review profocols andfor case results on site. This case involves exhaustive testing of an item
.+ previously processed by the Massachusetts State Police crime lab, -
‘ . Pursuant to Bode policy, the laboratory procedure may be viewed via on premise video
feed by no more than three outside visitors who will remain at all times in the presence and under
- thie supervision of Bode personnel,

Al} other policy restrictions set by Bode, including cost must be followed.

sstice oftheS pedjor Court

Date: November 14, 2023




COMMONWEALTH OF MASSACHUSETTS

SUPREME JUDICIAL GOURT
FOR SUFFOLK COUNTY

SUFFOLK, §5. '
s o~ 7
s s NO. §J-2023~0343
o BT 2 Norfolk Superior Court

L ' No. 22B2CR00117 .
- 22 2z

- FE - KAREN ‘READ

ey :::1:

3 vs.
COMMONWEAL'TH

MEMORANDUM OF DECISION AND JUDGMENT

The petitioner, Karen Read, has been indicted for murder,

in vielation of G. L. &. 265, § 1; manslaughter while operating

under’'the influence of alcohol, in violation of G. .. c. 265,

§ 13 1/2; and leaving the scene of personal injury and death, in
In the course

vielation of G. L. ¢. 90, § 24 (2) (a 1/2) (2)
of pretrial proceedings, she filed a "Motion for Order Pursuart

to Méss. R. Crim. P. 17 Directed to Brian Albert, Verizon and
ATET™ in which she sought, essentially, 1} the production of
Albert's cell phone or cell éhones: 2) certain records, call
details, and data from Verizon associéted‘with one of Albert's
cell phonés; 3) certain recoxds, call details, and data from
Verizon associated with Jennifer Meﬁ&be's cell phone; and 4)
certain records, c¢all details, and data from AT&T associated

with another of Albert’s cell phones. Albert and McCabe are two




.9f the Commonwe%lth‘s witnesses. After a hearing, a2 judge in
the trial court denied the motion. The defendant has now Eiled
a petition purswant to G. L. c. 211, § 3, seeking relief from
that ruling. For the reasons set forth below, I allow in part
and deny in part the petitisn.

Cn the evening of January 28, 2022, the "victim, John
O'Keefe, and the defendant were at a bar with several other
people including Albert and McCabe, who is Albert's sister—in-
law. As the bar was closing afound midnight the group was
invited to Albert's house. O'Keefe and the¢ defendant left the
bar togethier in the defendant's car and drove to Albert's house.
The defendant maintains that she dropped 0'Keefe off at Albert's
house and then left, believing that he went inside. Early the
next morning, January 29, the defendant called MecCabe, at
approximately 5:00 a.m., to say that O'Keefe had not come home.
The defendant then drove to McCabe's house and together they
went to Albert's house where.they found 0'Keefe lying in the
snow, unresponsive.l He was transported to a hospital and
pronounced dead.

The Commonwealth's general theory of the case-is that after
C'Keefe exited the defendant's car, outside of Albert's house,

the defendant struck O'Keefe with her car and left him there, in

* Another friend of the defendant's followed them From
McCabe's house to Albert’s house in a separate vehicle.

2




the cold and snow. The defendant, for her part, is pursuing a
third-party eculprit defense involving Albeft and McCabe.

In her rule 17 motion, the defendant argues that a forensic
analysis of McCabe's cell phone exculpates the.défendant and

implicates MeCabe and Albert. According to the defendant's

-compiter forensics expert;rthefsearch histery of McCabe's cell

phone indicates that on January 29, at 2:27 a.m., a user
conducted a google search for "hos [sic] long to die in cold.™
The defendant's expert alsc averréd that this search was
subsequently deleted by the user. Two suBsequent searches ware
then conducted on McCabe's phone, several hours later and
shortly after O'Keefe was found, for "how long ti die in eikd, "
at 6:23 a.m., and for "hos long to die in cold,”™ at 6:24 a.m.
The Commonwealth's expert, on the other hand, presented
different findings. According to his assessment, the search
history of McCabe'g cell phone indicated the latter twe
searches, at 6:23 a.m. and at 6:24 Q.m:, but no searxch at 2:27

a.m. for "hos long to die in cold."? In shart, nesither party

% The Commonwealth's expert noted the defense expert's
reliance on data timestamped 2:27:40 a.m. in a "WAL file or

Write Ahead Log File," a kind of file that a "database creates

to temporarily store data prior to be[ing] written into the
database."™ Based on his analysis of the WAL Ffile and a database
on the irPhone, the Commonwealth's expert concluded that ™this
timestamp is the last Inmteraction of tHe Safari Tab in the
iPhone to search the ozoriebagketball website at 2:27:40aM and
gt a séarch of ‘hos long to die in cold.'"™ He further opined

. 3
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disputes the 6:23 a.m. and éz24 a.m. searches, but they disagree
about the existénce of that.particular'z:ZT a.m. search {(and,
accordingly,'aﬁ;ut any attempt to delete that search). The
technical :eas%ns for their experts’ disaéraement-are not éelf—
explanatory,.ndr can this disagreement be reconciled on the
record before I!;'le ! Tt aEmAL R T ebg e

In her de%ision denying thé defendant's rule 17 motion, the
judge potes the two google searches conducted at 6:23 a.m. and
6:24 a.m. As éo the defendant's additional assertior that
McCaBE'searcheé gt 2:27 a.m. for “"hos long to die in cold, ™ and
then attempted to deléte the search, the judgg noted that the
Commoriwealth "disputes that McCabe did go. The court assumes
that she did ohly for purposes of this motion." The judge, in
other words, assumed that McCabe cqnducted the search at- 2:27
a.n. for "hos-hong to die in cold," and then McCasbe attempted to
delete it.

A pakty Saeking records pursuant to rule 17 (a) (2) must

satisfy the protocol set forth in Commonwealth v. Dwyer,

448 Mass. 1221(2006) . Specifically, a party moving to subpoena
documents to be produced prior to trial

"must establish good cause, sSatisfied by a showing * (i}
that the:dbchments are evidentiary and relevant; (2) that
they areinot otherwise procurable redsoénably in advance of .
trial by!exercise of due diligence; (3) that the party

that "[aln iPhone user would not be able to access this WAL file'

throiugh the phone to purposely delete entries placed there.™
4




(R

cannot properly prepare for trial without such production
and inspsction in advance of trial and that the failure to
obtain su%h inspection may tend uarireasonably to delay the
trial: ang (4) that the application is made in good faith
and is not intended as a general "£ishing expedition,"t®

J

Id. at 140~141% quoting Commonwedlth v. Lampron, 441 Mass. 265,

269 {2004). H%re, the judge concluded that the defendant had

-.not. met this atandard - that the defendant had mot shown that -

!
relevant, admilssible evidence would-be found on Albett's cell
phone ox in Albert's cell phonme records, and that, as to

| .

MeCabe*s Celljphone records, the defendant was attempting to use

i
rule 17 as a é18covery tool, which is not the purpose of the
|
ritle. '
I discern no basis te overturn her conclusions reqarding
!

Albert's celﬁ phone and cell phone reco¥rds, and most of her
!

conclusions ﬁegarding;McCahe's cell phone records -~ that, in
essence, tha;defendant‘s reguests for that information amount to
& "Eishing e%pedition.“

There ié, however, one limited catedory of infermation to
which the de%endant is entitled, related to McCabe's googls
search, ox sfgrches, for "hos long to die in cold." Thalﬁudge
specificallygpéesumed, for purposes o¢f the defendant's rule 17
motion, thaé McCabe had initially cohducted this search at 2:27
a.m. and then attempted to delete it thereafter. It does not

follow from|that presumption that the defendant's reguest for

McCabé's cell phone records related to this search are not

5 .
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] . oo
relevant or that the request amounts to a *fishing expedition.®

Indeed, what doés follow is that;the information related
specifically to:that request is relevant and sought in good
faith. !

That said,ithis does not fecessitate the production of
IQGQEﬁF to the extent sowyht by~the defendant, frem Januarf 28,
- 2032, ihrouqh Fébruary 2, 2022. Rather, on the basis that the
ssarch, or searghes, for "hos long to die in cold" took place on
January 29, 202#, the request for McCabe's cell phone records
may properly beiliﬁited to the twenty-four-hour period beginning
with the departﬁre of the defendant, the victim, and McCabe from

the bar approximately at midnight. The defendant has not’

provided any-inﬁormation that suggests that racords before or

| ; )
after that twenty-four hour period are relevant to the contested
google search. i

Therefore, |to the extent the defendant seeks relief, in her

|
5, petition, from the judge's order denying the

!
defendant's req@est for a summons to Verizon for certain

G- L. ¢. 211' §

| ) . .
information associsted with McCabe's cell phone for the date of
. i
Janvary 289, 2024, the petition is allowed for this twenty-four-

hour period.s3 Ih all other réspects, the petition is denied.

® Specifically, as regiested in the defendant's rule 17
motion, ™call records, call datail records, SMS text and MMs

&




By the Court,

/sf_SCO;t.L. Kafker
Scott L. Kafker
Assogciate Justice

Entered: November 15, 2023
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records and data records associated with subscriber Janni fer
McCabe's cell phorie numbér (781) 858-0142" for January 29, 2022
only, as well as the subscriber information associated with that
specific numberL (781} 858-0142, on that aspecific day, January
29, 2022. . :
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