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JUDGMENT

 

This is an application by Hongkong Bank Malaysia Berhad for an order to prohibit the Industrial Court from 
proceeding with Case No. 3/3-206/90 between the applicant and the respondent. The respondent is a trade union 
of workmen. The proceeding arose out of a reference by the Minister under section 26(2) of the Industrial Relations 
Act 1967 (hereinafter referred to as "the Act") to the Industrial Court relating to a trade dispute existing between the 
applicant and the respondent union relating to the alleged dismissal of one of the respondent's members, S. [*2] 
 Baskaran on 1st April 1988 in the employ of the applicant. In the course of the proceedings before the Industrial 
Court, the applicant raised a preliminary objection on the ground that the report to the Director General leading to 
the reference by the Minister to the Court was made by the respondent contrary to the requirement of section 20 of 
the Act in that it was made only on 25th April 1989, more than sixty days from the date of the dismissal. After 
hearing the said objection, by Award No. 275/1994 handed down on 8th July 1994 the Industrial Court overruled the 
said objection raised and set down the case for mention for the purpose of fixing the date for the continued hearing 
of the case. So, this application by the applicant is to prohibit the continuation of the proceedings in the said case 
contending that the Industrial Court by its said award has acted beyond its jurisdiction or without jurisdiction.

From the said Award exhibited as "GS6" to the affidavit in support of this application, I will reproduce the relevant 
part of the reasoning given by the Industrial Court for rejecting the preliminary objection raised by the applicant to 
determine whether the Industrial Court has indeed erred in law to the extent that it can be said that in making the 
said ward it is truly acting beyond its jurisdiction or without any jurisdiction. [*3] 

"It is our considered opinion that the 1989 amendment to the Industrial Relations Act 1967 did not (e)ffect any right, 
privilege or liability acquired or accrued before the amendment. At the time of the Claimant's dismissal section 20 of the Act 
as it then stood was not applicable to him because he was a Union member. The only way for representations to be made 
on his behalf in respect of his dismissal was for the Union to espouse the matter as a trade dispute under section 18 of the 
Act as per the provisions of the said Section at the material time of the dismissal i.e. the pre amendment provisions. There 
was no time frame or limit prescribed by the provisions of the Act in such a case and therefore the Union could take up the 
matter at any time without being constrained by any time frame. However, after the 1989 amendment to sections 20(1) of 
the Act a dismissed workman, whether a member of a Union or not has sixty days to file representations under sections 
20(1) of the Act. If the amendment is to be applicable to the Claimant (even though he had been dismissed prior to that) 
then he would be expected to do something that is physically impossible i.e. to file representation within 60 days of the 
dismissal as his dismissal had occurred very much earlier i.e. well more than 60 days (about 300 days) before the 
amendment. Thus, in this case Section 20 was not applicable either before or after the amendment. Further, the proviso to 
Section 18(2) after the 1989 amendment specified that where a dispute referred to a dismissal of a workman the provisions 
of Section 20 shall apply. As in the Claimant's case Section 20 could not be made applicable to him in any case, the proviso 
to Section 18(2) could also not apply to the Claimant or the Union with retrospective effect to deny them the right to make 
representations against the dismissal. It is the Court's view that [*4] 
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 the 1989 amendment therefore could not have a retrospective effect to deny or deprived the Claimant or his Union the right 
to make representation in respect of the dismissal.

The amendment provisions contained in Section 18(2) and section 20 of the Act will, in our view, be only applicable to 
dismissal accruing on or after the amendment."

Then after considering a few authorities, the said award goes on to state:

"Having considered the facts, the law and the submissions made this Court is of the unanimous view that we have the 
jurisdiction to hear the matter of the dismissal of the Claimant as the matter is properly before the Court. As such the Bank's 
objection is overruled and this case will be set down for mention to fix the dates for the continued hearing."

Therefore, it is the finding of the Industrial Court upon the interpretation of relevant provisions in the Act that there 
subsist in the Claimant acquired or accrued right prior to the amendment of the Act by Act A 718/1989 which came 
into force on 10th February 1989 and therefore, the amended section 20 is not applicable to the Claimant limiting the 
time frame to make representations over his dismissal within sixty days. As the amended section 20 is not 
applicable to him, the proviso to section 18(2) as amended cannot also apply to him or the [*5] 
 respondent with retrospective effect to deny or deprive them of the rights to make representations in respect of the 
dismissal. On that basis the Court assumed the jurisdiction in the case as the matter was properly before it.

As to the fact of the case, the workman was dismissed by the applicant on 1st April 1988. The workman and the 
respondent did nothing then. The respondent could have treated that as a trade dispute existing between the union 
and the applicant and could have made a report to the Director General under section 18(1)(b) of the Act for 
conciliation process to take place for promoting an expeditious settlement of the dispute or even the invocation of 
the Minister's power under section 19A thereof. The Minister may even on his own motion under section 26(2) refer 
the dispute to the Industrial Court. For the workman concerned it was true that he on his own could not make 
representations to the Director General for reinstatement in his former employment pursuant to section 20 because 
he was a workman who was a member of a trade union of workman. It was true that there was no time limit for the 
respondent to initiate the report under sections 18(1) of the Act. To that extent nothing much can be said about the 
inactivity of the respondent relating to the said dismissal. [*6] 

Then by Act A 718/1989 Parliament amended the Act to come into effect on 10th February 1989. The amendment 
affected some aspect of the existing position. Of relevance to this application are sections 18, 20, 26 and 27. 
Section 18(2) was amended to insert a proviso which reads:

"Provided that where the dispute relates to the dismissal of a workman, the provisions of section 20 shall apply."

And a new subsection (5) was inserted into section 18 thus:

"(5) Where, after having taken the steps under subsection (2) or (3), the Director General is satisfied that there is no 
likelihood of the trade dispute being settled, he shall notify the Minister accordingly."

Coming to section 20, a major amendment was done by including a workman who is a member of a trade union of 
workmen into the category of persons who may make representations in writing to the Director General to be 
reinstated in his former employment, if he considers that he has been dismissed without just cause or excuse by his 
employer, a right only given to a workman who is not a member of a trade union of workman. Another amendment 
to the section is by increasing the time period of making representations from thirty days to sixty days from the [*7] 
 date of the dismissal. The new section 20 as is relevant in this proceedings is as follows:

"20 (1) Where a workman, irrespective of whether he is a member of a trade union of workmen or otherwise, considers that 
he has been dismissed without just cause or excuse by his employer, he may make representations in writing to the 
Director General to be reinstated in his former employment; the representations may be filed at the office of the Director 
General nearest to the place of employment from which the workman was dismissed.

(1a) The Director General shall not entertain any representations under subsection (1) unless such representations 
are filed within sixty days of the dismissal:
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Provided that where a workman is dismissed with notice he may file a representations at any time during the period of 
such notice but not later than sixty days from the expiry thereof.

(6) In any proceedings under subsection (2) -

(b) a workman may represent himself or, where he is a member of a trade union of workmen, be represented by 
a officer or employer of such trade union of workmen or, notwithstanding anything to the contrary contained in 
any written law relating to the registration of trade unions, by any official of an organisation of workmen registered 
in Malaysia (not being a trade union of workmen).

(7) Save as provided in subsection (6), a workman or employer shall not be represented by [*8] 
 an advocate, adviser, consultant or by any other person whatsoever."

The new subsection (2) to section 26 was amended as follows:

"26 (2) The Minister may on his own motion or upon receiving the notification of the Director General under section 18 (5) 
refer any trade dispute to the Court if he is satisfied that it is expedient so to do:

Provided.............."

and section 27 was amended thus:

"27(1) In any proceedings before the Court a party may -

(c) where the party is a workman (in proceedings under section 20(3)), appear himself personally or where he is a 
member of a trade union of workmen, be represented by an officer or employee of the trade union."

Before me in this proceedings for an order of prohibition, the learned counsel for the applicant submits that by the 
amendment to the Act by Act A 178/1989 a workman, irrespective of whether he is a member of a trade union of 
workmen or not and who has been dismissed without just cause or excuse may make representations to the 
Director General within sixty days of the dismissal. Prior to the amendment, a workman who is a member of a trade 
union has no time limit prescribed to make [*9] 
 his representation. Even if there was such a right in a member of a trade union to make representation, the 
amended Act had taken away that right. So unless he exercised that right of making representation before the 
coming into force of the amendment, that right no longer accrue after the amendment. He cited Jagar Singh v. Chia 
Ban Wee (1965) 31 MLJ 183 an action on moneylending. The Moneylenders Ordinance (Cap. 193) was replaced 
by the Moneylenders Ordinance 1959 before the action commenced in respect of a promissory note executed 
under the old Ordinance. It was held that the right to defend any claim by the lender did not become an accrued 
right until the lender commenced the action by which time the old Ordinance had been repealed. As there was no 
saving clause in the new Ordinance preserving this mere right, the effect of the repeal was that the right vanished 
altogether and was no longer available to the defendant. Straightaway I would say that the case cited is not 
applicable at all because the amendment to the Act in the present case does not involve any repeal. The learned 
counsel for the respondent in reply submits that the Act needs a liberal interpretation and should not be interpreted 
to produce the result running counter to the Act. He cited Syarikat Kenderaan Melayu Kelantan Bhd. v. Transport 
Workers' Union (1995) 2 MLJ 317 where Gopal Sri Ram JCA speaking of the Act said at [*10] 
 page 334 that a judicial arbiter should not place an interpretation upon any Act of Parliament which has the effect 
of producing a result opposite to that intended by the collective will of the legislature as gathered from the words of 
the enactment and from such other sources as the law declares admissible. His Lordship went on to say:



Page 4 of 6

HONGKONG BANK MALAYSIA BHD v KESATUAN KEBANGSAAN PEKERJA-PEKERJA BANK 
SEMENANJUNG MALAYSIA

"In my judgment, this approach when applied to the interpretation of welfare or of social legislation demands that such 
legislation must ex necessitae rei receive a liberal interpretation in order to achieve the object aimed at by Parliament."

In that respect, the learned counsel for the respondent urges upon me that as regard to the time limit of sixty days 
from the dismissal to make a representation to the Director General as required by the amended section 20(1A) of 
the Act should be liberally interpreted as being prospective and not having the retrospective effect. This is because 
at the time of the alleged dismissal of S. Baskaran on 1st April 1988 the pre-amendment section 20 of the Act did 
not apply to him. Only his union could do so in respect of his alleged dismissal as a trade dispute with the employer. 
Any reference to the Industrial Court was only by way of a reference by the Minister under the then section 26(2) 
which I reproduced above. [*11] 

His submission goes further to say that only the amendment in 1989 brought S. Baskaran as a union member on 
the same footing as a non union member to make any representation to the Director General when he considers 
that he has been dismissed without just cause or excuse for reinstatement in his former employment. He explains 
the delay for the union not taking up his matter before the amendment on account of him being charged in the 
Magistrate's Court and was acquitted and discharged from the charge only just before the letter to the Director 
General of 25th April 1989 which is exhibit "SG4" to the affidavit of the applicant. Therefore, under the 
circumstances, it was impossible for the representation to be so made within the sixty days required. He also 
submits that the moment S. Baskaran was dismissed the union had the right to take up his matter with no time limit 
imposed. Therefore, the amendment to the Act does not take away that existing right of the union or the member. 
He cited Lim Phin Khian v. Kho Su Ming (1996) 1 MLJ 1 where Edgar Joseph Jr. FCJ at page 17 said:

"The general rules of the common law aforesaid have been reinforced by s. 30(1)(b) and (d) of the Interpretation Act, which, 
omitting immaterial parts, provides that, 'The repeal of a written law in whole or in part shall not.... (b) affect any right..... 
accrued.... Under the repealed law;... (d) affect any.... legal proceeding or remedy in [*12] 
 respect of any such right....,' unless, as qualified in its application by s 2(3), there is 'express provision to the contrary' or 
'something in the subject or context inconsistent with or repugnant to its application."

Finally, the learned counsel submitted that the object of the Act is to settle disputes and not to put a bar to existing 
rights. Therefore, it can be seen from the said award itself and the submissions by both learned counsel before me 
that the emphasis is on the subsistence of an existing right before the amendment to the Act in 1989.

The submissions by both counsel were well taken as to the general effect of the amendment brought about by Act A 
718/89. Both the submissions and the said award of the Court centre around the premise that exhibit "SG4" is a 
representation within the meaning of section 20 of the Act. But was exhibit "SG4" a representation? It says that it is 
a report made by the respondent pursuant to section 18(1)(b) of the Act of a trade dispute existing between the 
respondent and the applicant concerning the dismissal of S.Baskaran. It calls for the Director General to arrange for 
a joint meeting to resolve the dispute. If this report was made prior to the amendment to section 18 as mentioned 
earlier, the Director General upon the receipt of such a report was required to consider the dispute so [*13] 
 reported to him and to take such steps as may be necessary or expedient for promoting an expeditious settlement 
of the dispute. The proceedings are conciliatory in nature with a fervent hope that the dispute would be settled 
amicably between the disputing parties. However, if that dispute cannot be resolved by conciliation, the Minister 
under section 26 may refer the dispute to the Industrial Court either on the joint request in writing to him by the 
trade union and the employer involved in the dispute or may on his own motion refer such dispute to the Court if he 
is satisfied that it is expedient so to do. This position is preserved in the Act even after the amendment in respect of 
a trade dispute other than a dispute relating to the dismissal of a workman. A trade dispute is defined in section 2 to 
mean any dispute between an employer and his workmen which is connected with the employment or non-
employment or the terms of employment or the conditions of work of any such workmen. However, by the 
amendment to sections 18(2) and (5) the position is changed in a case where the dispute relates to the dismissal of 
a workman. The effect of such an amendment is that if after considering and taking the necessary steps to resolve 
the dispute by conciliation but he is satisfied that there is no likelihood of the trade dispute being settled, the 
Director General is required to notify the Minister accordingly. This is in consonant with the [*14] 
 provisions of sections 20(2) of the Act. By subsection (3) thereof the Minister if he thinks fit, may refer the 
representations to the Industrial Court for an award. Therefore, the Industrial Court in this case was right in 
construing the exhibit "SG5" as a representation so made for the purpose of section 20. The said exhibit being a 
representation by virtue of the proviso to subsection (2) and subsection 5 is, therefore, to be subjected to section 
20(1A) in that it must be filed within sixty days of the dismissal of the workman. Otherwise, the Director General is 
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prohibited from entertaining the same. In this case, S. Baskaran was alleged to have been dismissed on 1st April 
1988 but the representation according to the finding of the Industrial Court was received by the Director General 
only on 2nd May 1989, a period of about 300 days from the alleged date of dismissal. However, according to the 
submissions by learned counsel for the respondent and the view of the Industrial Court, this delay is not fatal 
because the right to make representation was an acquired right of the union or the workman existing before the 
amendment to the Act.

Was there such a right in the workman who was a member of a trade union to make any representation to the 
Director General to be reinstated in his employment when such workman considered himself [*15] 
 that he has been dismissed without just cause or excuse by his employer, conferred by the Act prior to its 
amendment? It is the view which I hold that there was no such right in a workman who was a member of a trade 
union of workmen given by the pre-amendment Act to make any representation in writing to the Director General to 
be reinstated in his former employment when he considered that he had been dismissed without just cause or 
excuse by his employer. Section 20(1) is unambiguous. Only a workman who was not a member of a trade union of 
workmen had that right given to him by pre-amended section 20 of the Act if he made his written representation 
within thirty days of the dismissal. As for a workman who was a member of a trade union of workmen, as in the 
position of S. Baskaran, such right was not given to him by the pre-amended section 20. Being a member of a trade 
union of workmen he might be able to have his dismissal case heard by the Industrial Court through his union by 
treating his dismissal as a trade dispute between his union and the employer who was alleged to have dismissed 
him. Being a member of a trade union, his case might be initiated by his union pursuant to section 18(1)(b) of the 
Act by making a report to the Director General of the existence of the trade dispute relating to his dismissal. Upon 
the receipt of such a report the Director [*16] 
 General would take such steps as may be necessary or expedient for promoting an expeditious settlement of the 
dispute reported: sub-section (2). The Minister too pursuant to section 19A might, at any time, if he considers it 
necessary or expedient, take such steps as may be necessary to conciliate in the trade dispute. Also under the then 
section 26(2) the Minister may of his own motion refer any trade dispute to the Industrial Court if he is satisfied that 
it is expedient so to do. Therefore, the opportunity for a member of a trade union of workmen in the position of S. 
Baskaran to have the opportunity to have his case heard by the Industrial Court was only if the Minister acted under 
the powers given to him by section 26(2) aforesaid, i.e. on his own motion if satisfied that it is expedient to do so 
and not through his reference to the Court under section 20(3). A right under section 18 given to the trade union to 
make a report to the Director General was not a right to make representations as envisaged by section 20 before 
the amendment to the Act. For the workman who was a member of a trade union of workman there was no right 
given to him by section 20 at all before the amendment. In the circumstances, the Industrial Court by stating in the 
award that there was such a right of representation given to the workman through his union before the amendment 
was clearly an error in law which goes to the root [*17] 
 of its jurisdiction. Upon the true construction of the relevant provisions of the Act brought about by its amendment 
by Act A 718/89 when it comes to the case of a dismissal of a workman who is a member of a trade union of 
workmen, the Minister in exercising his power to make any reference to the Industrial Court will have to do so 
pursuant to the powers given to him by sections 20(3) of the Act if the representation was made to the Director 
General directly by such workman pursuant to section 20(1). If on the other hand the "representation" of such a 
workman came about through the report made by a trade union of workmen pursuant to section 18(1), the 
Minister's power to refer the matter to the Industrial Court is to be made pursuant to the powers given to him by 
section 26(2) upon receiving the notification of the Director General made under section 18(5) thereof. In either 
case, if the report by the trade union under section 18(1) or a representation in writing made directly by such a 
workman under section 20(1) such report or representation must be made within sixty days of the dismissal. Failing 
which the Director General shall not entertain either of them as so stipulated by section 20(1A). On the part of the 
Director General, the moment his effort towards resolving the dispute through conciliation or negotiation has failed, 
he is to notify the Minister pursuant to section 18(5). In any event, if the report by the trade [*18] 
 union is not made within sixty days of the dismissal, the Director General is prohibited from entertaining it if it is not 
so made.

Before I conclude, there is one other matter which needs to be resolved. That is, as deposed by Shanmugam a/l 
Kerisdnan in his affidavit in reply on behalf of the respondent affirmed on 18th January 1995. At paragraph 4 of the 
said affidavit, the deponent deposed that as there was no application for an order of certiorari to quash the said 
award No. 275/1994, this application for an order to prohibit the Industrial Court from proceeding with the hearing of 
the Industrial Court Case No. 3/3-206/90 should not be granted because the said award would remain a valid 
award. He further deposed that the counsel for the respondent would further submit on this at the hearing of this 
application by the applicant. It is true that in this case there is no application for an order of certiorari to quash the 
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said award made by the Industrial Court. However, no submission on this issue was ever made by the learned 
counsel for the respondent. In the course of his submission, on the other hand, the learned counsel for the applicant 
drew my attention to Fung Keong Rubber Manufacturing (M) Sdn. Bhd. V. Lee Eng Kiat & Ors. (1981) 1 MLJ 238. In 
that case, the Industrial Court assumed jurisdiction to hear a reference made by the Minister under sections 20(3) of 
the Act even [*19] 
 though the representation by the workman was made to the Director General beyond the then statutory period of 
one month of the dismissal. The appellant applied in November 1977 to the High Court for an order of prohibition to 
prohibit the Industrial Court from proceeding further in the matter. The High Court found for the Industrial Court. The 
matter came to the then Federal Court. The Federal Court found on the fact that the claim by the workman was 
presented well outside the time limit and that being so, it was for the Industrial Court to say that it was wrongly 
conferred with jurisdiction. At page 240 Raja Azlan Shah C.J. (Malaya) (as he then was) said:

"If an error of law by the Industrial Court can be seen as a misconception of its own jurisdiction and therefore an absence of 
jurisdiction, this court assumes a free-wheeling power to interfere by way of prohibition whenever it appears to it that some 
error of law going to its jurisdiction has been made by the Industrial Court."

Further down, his Lordship said:

"It is not in dispute that the application was made in November 1977. But, in our view, so long as there remains something 
to which prohibition can apply, some act which the Industrial Court if not prohibited may do in excess of its jurisdiction, 
prohibition may lie: see Estate and Trust Agencies (1927) Ltd. V. [*20] 
 Singapore Investment Trust. In such a case delay is immaterial".

In the light of the reasons given above, in the exercise of my discretion, I would order prohibition to issue against 
the Industrial Court prohibiting it to proceed to hear Case No. 3/3-206/90 on the ground of lack or absence of 
jurisdiction. I so order. Costs of this proceedings to the applicant.

End of Document
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