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TRAVEL AGENCY COMMISSIONER - AREA 1   
VERÓNICA PACHECO-SANFUENTES 
110 – 3083 West 4th Avenue 
Vancouver, British Columbia   V6K 1R5 
CANADA 
 
  DECISION – March 21st, 2018 
In the matter of: 
 
  Carlson Wagonlit Travel  
  (operated by Shaughnessy Travel Inc.) 

IATA Code 61-5 3394 2 
2496 West 41st Avenue 
Vancouver, British Columbia V6M 2A2 
Canada 
Represented by its Managing Director and owner, Mrs. Nimet Jessa 

The Applicant 
vs. 

 
International Air Transport Association (“IATA”) 

           Global Distribution Centre 
Torre Europa 
Paseo de la Castellana, 95 
28046 Madrid, Spain 
Represented by the Accreditation Manager, Mrs. Olena Dovgan 

The Respondent 
 
 

I. THE CASE 
 
The Applicant sought a review of the Respondent’s request to submit a financial 
security. The Applicant challenges this request and demands it to be annulled and 
expunged from her records. 
 
As the evidence shows, the Applicant went through a change of ownership ("CoO") in 
2016. The Applicant notified IATA about the change, which was duly recorded by the 
Respondent, and the signature of a new Passenger Sales Agency Agreement (“PSAA”), as 
per Resolution 818g, s. 10, took place. A notice of “Good Standing” about this CoO was 
sent to the Applicant (Oct. 14, 2016). Back then, allegedly, nothing was mentioned to the 
Applicant about a supposedly required submission of a financial security. 
 
However, almost 2 years later, in February 2018, the Applicant receives a 
communication from IATA, regarding the coming into effect of Resolution 812 (the  
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NewGen ISS Resolution), indicating to the Applicant the need to submit a financial 
security for the amount of CAD $ 35,000.  
 
The Applicant requested interim relief and it was granted by this Office. The interim 
order was complied by the Responded. 
  
 
 

II. BACKGROUND  
 
The Applicant has been operating as an Accredited Agent since 1991.  Before the CoO, 
the Managing Director and current sole owner, Mrs. Jessa, had 50% of the company’s 
shares, she was –and still is to these days- the only one involved in the day-to-day 
operations and administration of the Applicant. Her other two former partners, which 
combined between the two had 50% of the rest of the company’s shares, were never 
involved in the business as such. 
 
In the Respondent’s communication to the Applicant, giving rise to this request for 
review, the following information was stated:   
 

• Financial Security: CAD $ 35,000.oo 
• Financial Security result: Satisfactory 
• Risk History: Failed 
• Remittance Holding: CAD $ 6,286.85 

 
The Applicant claimed a lack of understanding of such communication, since, after (i) 
receiving the Respondent’s note of “Good Standing”; (ii) having never had any 
unsatisfactory financial review during her 25+ years trading as an Accredited Agent; (iii) 
having being operating for years without any financial security in place, other than when 
she started as new agent, understandably, she cannot imagine how come her “Risk 
History” was considered as “Failed”, nor was it provided to her any explanation 
whatsoever about the reasons behind this unflattering result.   
 
The Respondent’s submissions, answering the Applicant’s statements, were as follows: 
 

• <<The	  Agent	  was	  requested	  to	  provide	  financial	  security	  in	  line	  with	  the	  requirements	  
of	  the	  new	  Resolution	  812	  that	  will	  be	  implemented	  on	  26	  March	  2018;	  
	  

• The	  communication	  related	  to	  the	  implementation	  of	  new	  Resolution	  812	  and	  related	  
activities	   such	   as	   assigning	   risk	   status,	   remittance	   holding	   capacity,	   potential	  
requirement	   to	   provide	   financial	   security	   was	   done	   on	   15	   February	   2018,	   through	  
BSPlink	  …;	  

	  
• As	  advised	  in	  the	  communication,	  to	  be	  fully	  compliant	  with	  new	  Resolution	  once	  it	  is	  

implemented,	  all	  agents	  were	  assessed	  to	  assign	  Risk	  Status	  that	  will	  determine	  the	  
requirement	  of	  the	  financial	  security.	  
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The	  Risk	  Status	  is	  defined	  by	  two	  parameters:	  
1. The	  result	  of	  financial	  review	  
2. Risk	  history	  

	  	  
The	  financial	  assessment	  of	  the	  Agent	  is	  satisfactory.	  
The	  risk	  history	  of	  the	  Agent	  is	  failed	  due	  to	  major	  change	  of	  ownership	  that	  was	  
finalized	   in	   November	   2016.	   In	   accordance	   with	   Resolution	   812,	   in	   case	   the	   agent	  
undergoing	  major	  change	  of	  ownership	  the	  risk	  event	   is	  recorded	   in	  his	  account	  and	  
stays	  there	  for	  24	  months.	  
	  
It	  is	  enough	  to	  have	  just	  one	  of	  this	  type	  of	  risk	  events	  to	  have	  risk	  history	  failed.	  

	  	  
Therefore	   the	   Agent	   was	   requested	   to	   provide	   financial	   security	   in	   amount	   35,000	  
CAD,	  the	  minimum	  amount	  as	  per	  Local	  Financial	  Criteria.	  

	  	  
As	  per	  communication	  RHC	  for	  this	  Agent	  is	  6,286.85	  CAD.	  Once	  a	  financial	  security	  is	  
provided	  RHC	  will	  be	  increased	  up	  to	  35,000	  CAD.	  

	  	  
Concerning	   the	   accreditation	  model	   –	   as	   informed	   in	   the	   communication	   all	   Agents	  
will	   be	   automatically	   converted	   to	   GoStandard.	   As	   per	   Agent’s	   feedback	   below	   they	  
would	  like	  to	  stay	  as	  GoStandard>>  (Bolds are this Commissioner’s emphasis) 

 
I will analyse infra the different topics that this request for review has arisen, such as (1) 
the CoO itself; (ii) the means used by the Respondent to communicate with the 
Applicant; and, (iii) the future effectiveness of a new system created by the Respondent 
called “NewGen ISS”, regulated by Resolution 812, and its implications for the case at 
bar.  
 
 

III. ORAL HEARING 
 
In the opinion of this Commissioner, as per Resolution 820e, s. 2.3, an oral hearing was 
not deemed necessary. Ample opportunity was given to the Parties to present their 
submissions and evidence accordingly. They both made good use of this opportunity. 
Therefore, this decision is based on that written documentation only. 
 
 

IV. CONSIDERATIONS 
 
Based on the facts exposed in Chapter II supra, the analysis of the different topics and 
the interpretation given to each one of the applicable rules are as follows: 
 

(i) The Change of Ownership 
 
As a starting principle of any review procedure, it is essential to determine the 
applicable rules that were in effect -in this case- at the time where the CoO took 
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place and at the time where it was processed, since ONLY those in effect at that time 
will be the ones lawfully applicable. 
 
As the evidence shows, the CoO occurred in 2016, finalising in October of that year1. 
Hence, the applicable rule at the time was Resolution 818g, s. 10 effective as of June 
2016. According to the provisions set out in that section, the Applicant complied with all 
the requirements and because of that fact the Respondent issued and signed, jointly 
with the Applicant, the corresponding new PSAA. 
 
In other words, the CoO was fully approved by the Respondent, since it was lawful and 
fully compliant with the applicable norms; consequently, NO other condition, 
requirement or consequence can be derived from such CoO.  
 
As of the financial security, the Respondent acted in accordance with the applicable 
rules by not requesting from the Applicant the submission of any instrument of this 
kind. The Local Financial Criteria applicable in Canada, which is the guiding norm in 
this case, specifically states that a financial security will ONLY be required, if one of 
these 2 conditions are present, I quote:  
 

<< 1.	  Change	  Of	  Ownership	  
	  

If	  the	  change	  of	  ownership	  of	  an	  accredited	  agency	  constitutes	  a	  30%	  or	  more	  transfer	  
of	  shares	  or	  assets,	  to	  an	  outside	  party	  and/or	  constitutes	  a	  change	  of	  status	  of	  the	  
legal	  entity	  previously	  accredited	  with	  IATA,	  the	  new	  owner(s)	  will	  be	  required	  to	  
provide	  a	  temporary	  financial	  security	  in	  the	  form	  of	  an	  Irrevocable	  Letter	  of	  Credit	  for	  
a	  minimum	  period	  of	  2	  years.	  The	  minimum	  amount	  of	  the	  temporary	  security	  will	  be	  
CAD	  $35,000	  and	  will	  be	  reviewed	  every	  six	  months	  for	  two	  years>> (emphasis mine) 

  
As proven by the evidence on file: 
 

o First, Mrs. Jessa cannot be considered, in any way, an “outside party” to the 
Applicant’s company; on the contrary, she has been working and actually 
managing the company since it began its operations as an Accredited Agent 
more than 25 years ago. Therefore, that condition is not met in this case;  
 

o Second, the company, as a consequence of the referred CoO, did not become a 
different legal entity as it was before that acquisition of shares. Before and 
after it, the company was and still is a British Columbia Corporation registered 
as Shaughnessy Travel Inc. Hence, the second condition is not met in this case 
either.  

 
(ii) Means used by the Respondent to communicate with the Applicant 

 
There is no question about the huge impact that the NewGen will have on the PSAA that 
the Applicant signed jointly with the Respondent. The NewGen, in fact, entails quite a 

                                                             
1 Not in November 2016, as stated by the Respondent in her submissions, since the letter of “Good 
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drastic amendment of the norms and regulations (hereinafter referred to as the 
“Handbook”2) that were part of the contractual obligations that the Applicant abided by 
the moment it signed the PSAA. 
 
Resolution 8243 not only alludes to the Respondent’s obligation to notify the Applicant 
of <<… any amendments of the contents of the Handbook …>> (s. 2.3) but it specifically 
indicates the way such notifications should be done, by stating that those notices 
<<shall be sufficient if sent by any means that provides proof of despatch or receipt 
addressed, as appropriate to: - the principal office of the Agent…>> (s. 16).    
 
This Office has in numerous prior decisions stated that sole postings on BSPlink do not 
meet the specific requirements mandated in such rules; thus, the posting made by the 
Respondent on BSPlink regarding the amendments that will become effective with the 
implementation of a new system and its regulations governing the Agency Programme 
are not an exception of this Office’s previous interpretation of the referred rules, 
therefore, such criteria is hereby confirmed. 
 
Furthermore, this Office invites the Respondent to read the PACONF material4, 
specifically the part pertaining the results and analysis of a survey undertaken by a 
working group created by the Respondent, and approved by PACONF, where it clearly 
shows that IATA’s own Members, based on their own experiences, have overwhelmingly 
indicated the inefficacy and ineffectiveness of BSPlink as an adequate means to 
communicate notices to Accredited Agents. Conversely, the vast majority of them have 
indicated that their preferred way of communicating with Accredited Agents, since it 
had proven to be the most effective one, was by way of direct emails sent to 
Management. Interestingly enough, the Agency side of the survey reflected the same 
exact views.  
 
Based on the above-mentioned rules, their interpretation and the factual results of the 
survey undertaken by the Respondent, this Office deems that the Applicant shall not be 
punished for not being aware of the supposedly communicated notice through BSPlink 
only. 
 
 

(iii) Future effectiveness of a norm and its implementation 
 
As a general principal, no contractual obligation shall have retroactive effects unless it 
expressly would be indicated at the moment it was created and properly communicated 
to the signing parties of the contractual agreement.  It seems, judging from the evidence 
on file, that the Respondent pretends to impose contractual obligations on the Applicant 
that extends <<in scope or effects to matters that have occurred in the past>>, which is 
legally known as retroactivity5. 
 
                                                             
2 As per Resolution 824, s. 2.1(a) 
3 Called the “Passenger Sales Agency Agreement” Resolution 
4 Reference is made to PACONF/40 held in Geneva, November 2017   
5 Black’s Law Dictionary, 4th ed, 2011 at 655 
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Indeed, at the time where the referred CoO took place and still to these days the 
NewGen provisions were not and are not in effect yet. In fact, the lawmakers, in this 
case referred to as the Passenger Conference (“PACONF”) has approved a sort of  
“effectiveness by waves and countries”, where Canada has been placed in the first group 
of countries where the NewGen will become effective. For unknown reasons, which is 
irrelevant for the case at bar, the Respondent has been changing and postponing the 
effectiveness of Resolution 812, the latest date being for Canada March 26th, 2018. 
 
Based on such date of effectiveness, it is unlawful for the Respondent to pretend 
imposing on the Applicant the compliance with provisions that were not only unknown 
by her at the time when the CoO took place, since they were not even created at that 
time, but that are not even in effect at the time where the notice was supposedly posted 
on BSPlink nor when the Applicant properly received a Respondent’s notice addressed 
to the Management’s email address earlier this year. Therefore, no punitive action can 
be validly imposed on the Applicant so pretext that is not in compliance with a norm 
that has not yet become effective. 
 
In light of the applicable rules, supra mentioned, and the facts of the case: 
 

(i) It is unquestionable that the Applicant’s CoO met the qualifications for 
accreditation, as mandated by the LFC for Canada and the rules applicable 
at that time and today; and, 
 

(ii) The Respondent had fully agreed with this, at the point that a new PSAA 
was duly signed by both Parties, at the Respondent’s initiative. 
Furthermore, the Respondent did not submit any proof demonstrating any 
non-compliance situation attributable to the Applicant under the umbrella 
of the actual and currently applicable rules, hence, the Applicant has been 
duly operating without the need to provide any financial security. 

 
 
Note to the Respondent: 
 
It has drawn this Commissioner’s attention the fact that the Respondent, prior receiving 
the Applicant’s response, assumed that the Applicant would opt for the new 
accreditation model called "GoStandard". 
 
I would like to underline the fact that the Respondent did not present any other option 
to the Applicant, such as the possibility for her to choose the "GoLight" option (should 
her operation would be basically on credit card transactions) or even the option of 
"GoGlobal" (should her business has taken a wider dimension and she wanted to expand 
her borders). The Applicant should have been notified and actually offered to 
choose ANY of the 3 options created in the NewGen Resolution, since it is 
every Agent's right to choose the model that best suits its needs and best adapts to its 
business model, provided it complies with the needed requirements.  
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V. DECISION 
  
Based on the referred arguments, evidence and applicable rules, it is hereby decided as 
follows: 
 

– The Applicant shall NOT provide any financial security (in this case, any 
Letter of Credit) based on the change of ownership that it went through; 
 

– Any other communication/notice/instruction given to the Applicant by the 
Respondent pertaining this matter shall be sent to the Applicant’s management’s 
email address. 

  
This decision has immediate effect. 
 
 
Decided in Vancouver, the 21st day of March 2018. 

 
In accordance with Resolution 820e § 2.10, any Party may ask for an interpretation or 
correction of any error, which the Party may find relevant to this decision. The time 
frame for these types of requests will be 15 days after receipt of the electronic version of 
this document (meaning no later than April 5th, 2018). 
 
Both Parties are also hereby advised that, unless I receive written notice from either one 
of you before the above mentioned date, this decision will be published in the Travel 
Agency Commissioner's secure web site, provided no requests for clarification, 
interpretation or corrections have been granted by this Commissioner, in which case the 
final decision will be posted right after that. 
 
If after having asked for and obtained clarification or correction of this decision, any 
Party still considers aggrieved by it, as per Resolution 820e § 4, the Party has the right 
to seek review by Arbitration in accordance with the provisions of Resolution 824 § 14, 
once the above-mentioned time frame would have elapsed. 
 
  


