


This article identifies five common client misconceptions about estate planning 

and suggests how to clarify a client's understanding about these issues. 

P
art of an estate planning attorney's 

role involves responding to deeply 

ingrained public misconceptions 

regarding the legal options available 

when a person dies. This article identifies five 

common client misconceptions and offers 

explanations in response to clarify these miscon

ceptions. The key to helping clients understand 

the probate process is to communicate to them 

the analysis underlying the attorney's proposed 

probate plan. 

Misconception 1: 

Avoid Probate at All Costs 

Clients who believe it's best to avoid probate 

at all costs need to understand that having an 

estate pass by will is often less expensive and 

more efficient than relying on probate avoidance 

techniques. Colorado law provides for informal 

probate, 1 which is an administrative procedure 

rather than a judicial proceeding. Judges or 

magistrates do not become involved in an 

informal probate administration unless their 

involvement is requested by a party or later 

required. There are no mandatory hearings or 

court reviews of accountings and inventories, 

which can minimize the cost of estate admin

istration. Instead, the court registrar typically 

processes a probate application and appoints the 

personal representative administratively without 

a court hearing.2 The personal representative 

can then proceed to administer the estate free 

of court involvement. 

The Colorado Probate Code structures 

estate administration by, for example, requiring 

the personal representative to publish notice 

to creditors and to prepare an inventory and 

accountings.3 These important actions are often 

lacking in the transfer of assets by non-probate 

vehicles, which may cause costly disputes later 

on. Even with informal probate, the court has 

jurisdiction over the personal representative and 

is always available to address and resolve any 

difficult issues or conflicts that might arise during 

the course of the estate administration. Either 

the personal representative or an interested 

party, such as a devisee or heir, can involve the 

court. For example, a devisee or heir can take 

advantage of the court's jurisdiction by seeking 

court involvement if there is evidence that the 

personal representative is acting improperly, 

delaying administration, or otherwise breaching 

his or her fiduciary duties. 

In the past, each judicial district and its 

judicial officers had different views on the 

appropriate scope of matters suitable for 

non-appearance hearings. This is because 

there is a delicate balance between due process 

protections and judicial economy when using 

this procedural tool. Former Rule 8.8 limited 

the use of the non-appearance hearing to 

"matters that are routine and are expected to 

be unopposed." Whether a matter met such 

standard was often subject to debate. But new 

Another advantage of probate adminis- Rule 24 eliminates that restriction and broadens 

tration is that a single person can be placed 

in charge of the administration, while some 

probate avoidance techniques create sit

uations in which multiple individuals are 

involved and must agree on the handling of 

the decedent's assets. This can result in chaos, 

uncertainty, disputes, income tax problems, 

and ultimately more costs than if one personal 

representative ( who can be supervised by the 

court if necessary) were in charge of the estate 

administration. 

Colorado also offers the useful tool of "De

termination of Matters by Hearing Without 

Appearance" under Colorado Rule of Probate 

Procedure ( CRPP) 24. Rule 24 replaced CRPP 8.8 

(Non-Appearance Hearings) effective September 

l, 2018.4 By setting a matter in this fashion and 

delivering copies of the pleading, the proposed 

order, and notice of hearing without appearance 

to all interested parties, the personal represen

tative or others can obtain court protection for 

past, present, or future actions or decisions 

related to the estate administration. The rule 

provides interested persons an opportunity to 

be heard by establishing a deadline by which 

written objections to the requested relief must 

be filed with the court. If the deadline passes 

without objection, the court can take action 

on the matter without the need to schedule a 

hearing with party appearances. 

the range of non-appearance hearings. Rule 24 

should result in more efficient administration of 

probate cases because parties contemplating or 

threatening objections to estate administration 

decisions can now be (1) forced to commit on 

whether to initiate litigation within a compressed 

time period, and (2) required to state their 

position in a more expeditious fashion. 

The hearing without appearance docket is 

a good example of how the Colorado Probate 

Code and CRPP streamline the probate proces 

in Colorado: They provide a framework for 

probate administration while allowing the 

personal representative to be self-regulated, 

with interested parties bearing the responsibility 

for protecting their own rights and interests in 

the estate. The burden lies with the personal 

representatives and those they serve to be 

proactive and seek court involvement, but only 

if and when they believe it is warranted. 

Another efficient Colorado probate process 

is the small estate affidavit, which can be used 

to collect probate assets where no real estate is 

involved and the net value of all probate assets 

is under a certain amount.5 This allows estate 

successors to collect probate assets without 

any court involvement. 

However, there are some situations where 

probate avoidance works best. Some states 

require significantly more court involvement 
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and supervision of probate cases than Colorado. 
This can greatly increase the overall cost of estate 

administration and the time to complete it if the 

decedent owns real estate outside of Colorado. 
California is an example of a state with a more 
burdensome probate system. Practitioners must 
take care at the estate planning stage to identify 

whether a client's death will trigger a probate 
procedure in another state because the decedent 

owned real estate (including mineral interests) 
in that state. In such cases, it is important to 
consider probate avoidance techniques such as 
revocable trusts or business entities, including 
limited liability companies, to expedite the 
transfer of a decedent's out of state real property. 

Sometimes having a business entity hold only 

such real property is most efficient and can 
avoid the death taxes of the state where the real 
property is located. 

Misconception 2: Give Assets 

to Children by Gift During Life 

to Avoid Probate 

Some clients want to either add their children 
as joint owners to their home and other primary 
assets, or transfer full ownership to their chil
dren. But what might appear on the surface as an 

easy way to avoid probate can lead to headaches 

'' 

Another efficient 

Colorado probate 

process is the 

small estate 

affidavit, which 

can be used to 

collect probate 

assets where 

no real estate is 

involved and the 

net value of all 

probate assets is 

under a certain 

amount. 

and expenses that the structured framework of , , 
a probate administration could avoid. 

A major drawback of this approach is that 
it exposes the clients' assets to the children's 
creditors. Even if the children are financially 

responsible, unexpected events such as an owner with the assumption that the child will 

"at fault" car accident can trigger financial share the property with the other children, 
instability. Or the parents' home or other assets there is a risk that such child will claim full 
could become entangled in a child's divorce.6 ownership after the parents' death, resulting in 
The transfer of assets could also jeopardize costly litigation. This seems more likely if the 
the clients' ability to receive Medicaid in the child receiving title is also the parents' caregiver. 

future because such a transfer is considered Compounding these risks are the income 

a gift for penalty period purposes: There is tax disadvantages of adding joint owners to a 

a five-year look-back period for gifts, which client's home. If property is owned by a decedent 
can trigger a Medicaid ineligibility period.7 at death, it generally receives an adjustment in 
Finally, even under the best of circumstances, basis to the value as of the date of death.8 This 

having multiple children jointly own a residence adjustment can be very advantageous, especially 
increases the possibility of disputes regarding for appreciated assets, such as a home that has 

the management and sale of the property. It been owned for manyyears. On the other hand, 

is dangerous to assume cooperation among inter vivas transfers of the home by parents to 
children regarding real estate they jointly own children potentially deprive the property of a 
and control. And if only one child is named as step-up in basis at death. Parents also jeopardize 
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the use of the $250,000 home sale exclusion from 
capital gains by adding children as owners, if 

the children do not occupy the house as their 

primary residence and the home is sold during 
the parents' lifetime.9 

Misconception 3: Use Beneficiary 

Deeds to Avoid Probate 

Lay persons are frequently attracted to the use 

of beneficiary deeds, particularly if their only 

asset is their home. However, a multitude of 
complications relating to use of beneficiary 
deeds must be considered. 

As with some other probate avoidance 
techniques, if multiple beneficiaries are named 

on a beneficiary deed, problems associated with 
joint ownership and control of real estate after 
death among uncooperative beneficiaries can 
arise. In contrast, a house that passes under a 
will can be more expeditiously managed and 

sold or distributed by a single individual acting 

as personal representative. 

The client also risks creating title complica
tions if the client does not include the names 
of the beneficiaries on the beneficiary deed. 10 

A well-drafted will, on the other hand, can 

provide more flexibility in naming beneficiaries 

of the home, taking into consideration changed 

circumstances after the will's execution. Also, 

a will can use more general designations such 
as "all my children" or "all my issue;' avoiding 
the need to specifically name the beneficiaries. 

Some title companies will not insure title 

to real estate passing by beneficiary deed for 

the first four months following the owner's 
death, because there is a statutory four-month 
period during which third party interests in the 
property can be asserted by recording such 
interests with the county. 11 Real estate passing 

under a will is not exposed to the same period 

of title uncertainty, although creditor claims 

can still be asserted against an estate for up to 
one year after death. 

Another drawback to the beneficiary deed is 
that it can convert the property from an exempt 
asset into a countable resource for Medicaid 

eligibility purposes. 12 If an extended stay in a 

nursing home becomes necessary for a client 
with a beneficiary deed, a court proceeding to 
revoke the deed may be the only solution to 
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