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Abstract

In light of my chapter on the role of interpretation in Islamic commercial law, | was drawn to take a fresh look at the textual
provisions on Riba, Bay’ and Dayn as | set out below. | became increasingly curious that though the word Riba was routinely
translated as interest there was nothing in the Quran or sunna that validated such a translation. Likewise, the word Dayn is
translated as debt yet, my examination, revealed that the word expresses a concept far wider than mere debt. Need | say the
same for Bay’? Yes, my finding was that bay’ as used in the Quran expresses more than just ‘sale’ or ‘trade’. And hence a
simple enquiry following a curiosity piqued resulted in the chapter that follows. I hope it sheds light on the subject and goes on
to facilitate a nascent industry of Islamic Banking and Finance in its equitable conduct and the products it develops and
markets in the name of Islam. Pertaining to Riba, Qardh, Dayn, Bay’ etc. the verses of the Quran mentioned herein should
preferably be read in Arabic for one to fully appreciate the nuances of meaning and particularities of the words/terminologies |
refer to.
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1. Introduction: Riba and Dayn
Riba in Islamic commercial law literature is divided into:
Riba al Nasiyya/Duyun: prohibiting usury on commercial loans/ Interest on interpersonal loans; and

Riba al Mufawadha': prohibiting increase in exchange of same species. "If the species differ lawfully engage/trade/sell (Bi'u)
as you wish"

Without repeating herein what the available literature already sufficiently provides pertaining to the interpretation of Riba, |
start simply from the premise that, even whilst acknowledging such literature, my research indicates that there is no ayat in the
Quran that mentions Riba alongside loans.

The link to Qardh (loans) is indirect at best and nowhere is a link made to Dayn. The link imputed and made in available
literature stems from an interpretation of the Arabic terminology into English to fit into the available grid of conventional
terminology in this regard. There is nothing for example that sanctifies or limits the interpretation of Riba as interest but most
books or written work on this concept addresses it as such. Likewise, Dayn is automatically interpreted as loan whilst it is in fact a
much broader concept than loan.

In Islamic Commercial Law, loan contracts - Qardh - are gratuitous/unilateral contracts. Hence the rules applicable to
commutative contracts (falling within the spectrum of bay) do not apply to Qardh. Given, there is no mutuality of consent or value
exchanged in a gratuitous/unilateral contract hence the necessity of prohibiting the giving/extending party asking for a return -
facilitating social welfare. Qardh hassan (a loan in goodness) IS the nature of all interpersonal loans. An interpersonal loan is one
that is non commutative/ non-commercial in nature and is characterised as a unilateral contract under Islamic commercial law.
Such loans involve the repayment of an amount at a later date at no increase over the principle amount. The gratuity in such a
transaction is not the money extended and expected to be returned, but rather the time allowed to the borrower to employ the
money/possession of the lender at no charge. Thus, one simply returns the principle after having enjoyed its value over the period
of time the money was held on loan.

Hence it is clear to me that: (i) the rules of Riba pertaining to Qardh arise in a non-commercial context or otherwise to prevent
social harm, ill or exploitation that had actually arisen in Arabia from the exorbitant practices of the Jews (as indicated in ali-
‘Imran: 130); and (ii) loans, in Islam, are only ever non-commutative/charitable/consumer loans that have no place in a
commercial contract.
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A bank can never charge interest in any of its operations because loans are not a viable financial commercial instrument in
Islam. To earn a return, a bank or any other commercial entity must engage in genuine trade with mutuality of consent.

Note that there were no banks or lending institutions at that time. Most lending thus occurred at two levels: i) between private
users/consumers and rich 'Lords' (rab/arbab al maal); and ii) between traders and rich lords or merchants - the former being inter-
personal and the latter commercial in nature. Interpersonal lending normally occurs on the basis of trust and established relations
and as indicated in the Quran, these should be interest free even if only for social cohesion and mutuality. Further, given the basis
of return in Islam is commercial/commutative endeavour (Bay’) there is no basis for the lender to require a return on the money
lent in inter-personal or consumer lending.

Dayn means debt, and encompasses a broader definition than indebtedness through loans. Dayn can arise variously through
credit transactions that are not loans and, in fact, Dayn is always mentioned in the Quran in relation to commerce or commercial
matters. The term used in the Quran to mean loan is Qardh and Qardh is indicated as being to obtain the countenance of Allah
(wajh-ILah) or even actually as loaning Allah (agradhtum-ILah gardhan hassanan) as in al-Bagara: 245. Thus, even at the risk of
repetition, Riba in the Quran is not tied to or limited to Qardh/Loans.

Debt is part of commerce. Debt, in the Quran, is referred to as Dayn (not Qardh); and Dayn arises either through credit or loan
transactions in a commercial context. That Dayn is not gratuitous and unlikely to be part of the prohibition of Riba is very strongly
indicated in al Bagara: 282 wherein Dayn is subject to the same rules/conditions (of writing and being witnessed) as Bay and is
mentioned alongside Tijara (trade). Commercial loan contracts are also commutative commercial contracts; they are not gratuitous
contracts and thus, per definition of bay' in the Quran, a gain or profit may be made from commercial loans.

However, 7" century Makkan society was much like our capitalist world today; competitive, calculating, tainted by greed, avarice
and a keen concern for bottom lines; same script, different cast. The merchants and rich Lords then, just as banks and financiers
today, paid no heed to whether the loans were interpersonal or commercial in nature and simply set as large a margin of return as
possible. Even in commercial contracts or ventures, the margins set were either too high, out right exorbitant or compounded so as
to cause hardship on the debtor. These practices the Quran sharply admonishes against in the indications on Riba.

2. Riba and Bay’

In al-Bagara: 275 Riba is contrasted with Bay and sura Juma: 9 - 10 clarifies that Bay' is not sale or commerce per se but
includes all lawful endeavour — as indicated by the call to prayer addressed to all those engaged in bay’. Given the contrast in the
Quran is between Riba and Bai', Riba is thus every kind of unlawful endeavour. Let me explain this in further detail.

The Quran does not contrast Riba with Ribh (profit) but rather with Bay’. And if Bay’ is any commutative exchange by mutual
consent, i.e. all lawful endeavour, then Riba comprises all non-commutative contracts with or without mutual consent that give
rise to unlawful gain. Otherwise stated, Riba is a form of transacting that is prohibited (unlawful transacting) as opposed to a
particular type of transaction (e.g. lending with interest or bartering like commodities with an increase in exchange). This
deduction receives further support from Al-Bagarah:278 which indicates that those who ceases the practice of riba are entitled to
their capital contribution (ru’us amwaal). Ra’s maal is capital, as for instance the capital put forth by a rab al mal in a mudharaba
venture; both being commercial terms applicable to commercial transactions and trade generally.

Thus, the similarity imputed between riba and bay’ that al- Bagara:275 emphatically dispels indicates that whilst in form the
two can be similar, it is the substance and effect of a transaction that renders it lawful or unlawful. It follows, therefore, that a sale
transaction could well be Riba and not Bay’ based on the substance and effect of the transaction.

Riba is also contrasted with Sadaga (charity) in al- Bagara; 276 & 280 that urges us, instead of engaging in unlawful
endeavours and taking or consuming (as per the terms akhdh and akl in the Quran) unlawful gain (Riba), to give charity (Sadaga).
In urging one to give Sadaga instead of taking Riba, al-Bagara 276 goes further in stating that those who engage in Riba are
Kaffar Atheem ("Wa-ILahu la yuhibbu kul kaffarin atheem"). Such reference, to sadaga and kaffar atheem, indicate transactions of
non-commercial nature or not by mutual consent respectively and strengthens the indication that Riba transactions are inequitable
dealings or not commercial in nature (i.e. not Bay).

For Clarity, Riba as expressed in the Quran, pertains to: (i) Any increase, interest, benefit sought or derived from an inter-
personal or consumer loan; (ii) Any unlawful gain derived from non-consentual, inequitable, or unlawful transacting/consumption
inequitable dealing, unlawful transacting, or wrongful acquisition/taking in commercial contracts. All such dealings or transacting
will de facto bear unlawful gain which is Riba.

Mutual consent is a pillar of Bay and, thus, without mutual consent, the transaction or agreement is void ab initio and cannot
be called bay. This implies that trade or commerce by mutual consent cures transactions of inequity or possibility of wrongdoing.
Why? Consent is the operative factor in dealings between people that seals an agreement and dissipates the likelihood of wrongful
acquisition — except where the very purpose of the contract is wrongful. Coercion, undue pressure, fraud, misrepresentation or
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necessity vitiates consent and thus renders the contract void ab intio, that is, as if it were never formed. This point is strengthened
by the indication in al-Nisaa: 29 that urges, “do not devour your wealth wrongfully - except that it be trade by mutual consent.
And in al Nisaa: 161 (Referring to the Jews) "... and for their taking of Riba though they were prohibited from it and for their
consuming of people's wealth wrongfully/unlawfully..." Towards this, ar-Rum: 39 indicates that Riba transactions or takings do
not 'Grow' but those in Goodness/Mutuality flourish.

On the other hand, profit seeking through lawful endeavour (bay') is expressly allowed in Al-Bagara:275 including in
commercial debt or credit transactions in al Bagara 282. From this, it is my opinion that in principle a return may be sought in
commercial loan transactions as long as they are commutative exchanges with commercial value derived by both parties in a
lawful manner or by lawful endeavour.

The basis of commercial return in Islam is the commercial risk undertaken and commercial loan transaction bear risks
undertaken by the creditor, which entitles him to a commercial return. Usury however is exorbitant return or increase that is not
value based or equitable in nature and is prohibited as indicated in ali 'Imran: 130

In behoves me to mention here that Nabil Saleh, in his book, Unlawful Gain and Legitimate Profit in Islamic Law: Riba,
Gharar, and Islamic Banking implies that interest is unlawful gain. It is my contention that from the indication in the Quran and
sunnah, unlawful gain is not limited to interest but that Riba comprises every kind of unlawful gain; whatever the transaction such
unlawful gain arises from be it sale, lease, credit or loan.

Any gain made from non-consensual or non-commutative exchanges or contracts is Unlawful gain and thus Riba as | have
detailed above (including the gain made in some current "Islamic Finance" structures and contracts).

This is why | deem the definition of Riba to be imperative and | turn next to consider whether a possible definition exists in the
sunnah.

3. Prophetic Sayings (hadith) Pertaining to Riba.

There are several hadith pertaining to Riba most of which express an admonition towards being involved in a Riba activity or
transaction. Of these sayings, the two most referred to pertain to barter trading not lending transaction (that of the six ribawi
commodities and the case of Bilal’s barter of Barni dates); and none provides a definition of Riba. The Caliph Omar is in fact
noted as wishing Muhammad had clarified further what Riba is.

The Prophet (pbuh) said: “Gold for gold, silver for silver, wheat for wheat, barley for barley, dates for dates, and salt for salt —
like for like, equal for equal, and hand-to-hand; if the commodities differ, then you may sell as you wish, provided that the
exchange is hand-to-hand”. (Muslim)

Pertaining to barter, this hadith also indicates that it is not directed at currency transactions as dirhams (Yusuf: 21) and dinars
(Ali-‘Imran: 75) the two currencies broadly used at the Prophet’s time, are not mentioned therein although they were made from
gold and silver. It is likely the Prophet referred to gold and silver as freely tradable commodities.

However, a question that arises from the above hadith is:

Why would someone exchange the same item, equal in value, hand to hand in a commercial setting? Such an exchange
makes no logical or commercial sense (unless the exchange is not a commercial transaction/trade seeking mutual gain). Is
not commerce engaged in with the intention of making a legitimate profit/gain? No gain is apparent in how this hadith
is/has been translated and interpreted. When posed, this question has received the answer that the textual sources on riba
do not always make sense. In such an answer however is the imputation that the Quran, and thus God, does not always
make sense. It implies that the flaw is not in our perception and interpretation of the text but in the text itself even whilst
sanctifying its Divine and infallible source. But are we not then contradicting ourselves in saying so?

In my opinion, the hadith indicates that if it IS a commercial exchange or the species differ, exchange as you wish/agree.
Further the reference of “hand to hand” (to me) means actual delivery of the property or good/s - NOT on the spot. This is
supported directly by (and when read together with) Muhammad's statement "Do not sell that which you do not have/possess”

Further clarity on this is derived from the hadith involving Bilal's barter of two sa’s of low quality dates for one sa’ of high
quality of Barni dates. Upon reporting this to rasul, rasul said that the transaction was the essence of Riba.

An analysis of this hadith reveals that, first, the exchange did NOT involve a market mechanism therefore it was not
commercial in nature and therefore imputation of Riba in the exchange connotes that Riba is concerned with exchanges outside
the commercial context/market mechanism that creates a likelihood of or a potential for inequity. Islam in essence is concerned
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with justice and the welfare of all. It is notable that in all matters of commerce the injunctions and directions are more regulatory
than prescriptive and aim to eliminate harm or a likelihood of inequity arising there from.

Further, it is my opinion that the hadith of Bilal also indicates that the cure for Riba in all such exchanges is benchmarking to
the market value or via commercial transactions in mutual agreement.

The final hadith I refer to supports directly the crux of my discussion:

In a hadith reported by Harith ibn Abi Usamah in his Musnad, Ali, the cousin of the Prophet Muhammad and the fourth
Caliph after Muhammad’s demise, is reported to have said that the Prophet said:

Every Qardh that derives a benefit is Riba.
Note, the term used is Qardh, not Dayn as the distinction | have drawn above and elaborated in explanation.
4. Further Thoughts on Riba, Sale of Debt and Foreign Exchange (Forex)

My enquiry into the concept, interpretation and transactional application of Riba made me question why is it that Islamic
banks engage in foreign exchange transactions given these involving the buying and selling of money at a profit or increased
return? Can money or currency be traded at a profit as one would a commodity? | discovered that the answer is yes as there is a
saying of Muhammad reported by Ibn Umar that allowed the exchange of dinars for dirham and vise versa as set out below:

“I used to sell camels at al-Bagi for dinars and take dirhams for them, and sell for dirhams and take dinars for them. | would
take these for these and give these for these. I went to the Apostle of Allah who was in the house of Hafsah. I said: Apostle of
Allah , take it easy, I shall ask you (a question): | sell camels at al-Baqi'. | sell (them) for dinars and take dirhams and I sell for
dirhams and take dinars. | take these for these, and give these for these. The Apostle of Allah then said: There is no harm in taking
them at the current rate so long as you do not separate leaving something to be settled.” Narrated Abdullah ibn Umar.

To the question: Why is it that money cannot be lent for an increase even though the money lent may be productively
employed by the borrow to earn him monetary gain or other profitable returns? | contend that this is because ALL loans in
Islam are gratuitous in nature and thus lending is not a viable rent/benefit seeking financial instrument in Islam. The very
term loan transaction is misplaced as it is not a transaction at all, but a charitable extension of assistance to another in
need.

The question however still remains as to why money can be traded for an increased monetary return even though currency
trading can causes economic and social harm of varying degrees as the 1998 South East Asian financial crisis proved.
Contemplating the hadith by lbn Umar, | have contented myself with the reasoning that Muhammad’s approval of the transaction
pertained more to the substance of the transaction as not being inequitable or harmful. This is strongly indicated in his response
and reinforces the fact that the textual sources on commerce are regulatory in nature with the intention of preventing harm and
promoting social welfare. Further, it is my opinion that foreign exchange transactions may be allowed on the logic that currencies
are being sold, not bartered, and since the species of currency differ the parties can sell as they wish. Whether the substance of the
transaction is different from the prohibited Riba or the necessity of the transaction negates any inequity is a matter that may
benefit from further enquiry and research.

However, if a currency can be sold for another for an increased return, even if simply on the authority of Muhammad’s saying
(perhaps even without living up to its substantive basis) does it not follow that one can also sell a right to money (i.e. securities, or
other debt rights) for an increased return? Debt, simply being a right to money, differs from cash in more or less the same way as
one type of currency differs from another of the same value hence the right to money can be sold For money at an increase or
discount given that the species differ. Neither debt/securities nor money have inherent value just as one currency and another.
Both currency and securities are merely representative of the value they declare as owing to the bearer within a certain recognised
system. Thus if currencies can be sold at a profit so can securities be sold for money at a profit because we seem to have
recognized that money is property and money can be sold at an increase. Further, one may argue, debt, credit notes and
securities (dayn) all being representative of money/property (just as usufruct is representative of property/house etc) debt
securities can be traded at an increase.

The Shafi’e. Maliki and Hanbali define property as anything permissible (halal) with financial value, the destruction for which a
person is liable for.

Takaful — Two Tier mudharaba structure composed of: (1) voluntary contributions from policy holders (technically these are
the arbab al amwal /investors); and (2) the shareholding company comprised of shareholders who receive dividends from
profitable investments of the capital contribution/ voluntary contribution.

Technically, the company is the mudharib (comprising all the shareholders).
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5. Conclusions

Several complications arise:

i) in a commercial transaction, voluntary contributions for mutual help has no place

i) ii) the promise to make payments to policy holders is non-binding which is also non commercial in nature.

iii) A mudharaba can be terminated at any time by either mudharib or rab al mal, with agreement of the parties. Hence, one
or all contributors could ask for their contribution back and leave the mudharaba structure, which would leave other
policy holders exposed.

iv) A mudharib or even a company for that matter cannot guarantee a certain amount in return for the investment of capital
contribution.

V) A Even the promise to make voluntary contributions is non-binding which makes the commercial nature of using a
mudharaba and shareholding investing structure totally inappropriate. And to speak of a binding voluntaru contribution
is an oxymoron. How can it be binding if it is voluntary? This is further underscored by the fact that gharar is
inoperative in this structure only due to its non-commutative/Tabaru’ nature which makes it non-commercial (not a
mudharaba in any sense) and non-viable for investments.

Vi) If it is admitted to being a charitable organisationn that is non-commercial, then no increase whatsoever can be tolerated
in return for the voluntary contribution as this would fall under the definition of riba. Extensions of money to another
person in a non-commutative or commercial setting in Islam is deemed a charitable act and thus a person cannot receive
more in return for the principle amount extended let alone be guaranteed a certain increased amount in return.

vii) The investments of all takaful shareholding companies comprise interest and otherwise riba bearing securities even if up
to the ‘approved’ 33%.

viii)  The managers of the investment company structure have a duty to the shareholders first, in terms of maximizing profit
and paying out dividends on profits earned. The need to maximize profits is what makes most Islamic finance corporate
structures invest in stocks and securities of ‘up to 33%’ interest bearing.

One may also validly ask: what would be paid out first, dividends to shareholders which the company is obliged to distribute if
it makes a profit, or policy payments (which are non-binding) to policy holders on maturity? If the former, then does this not
contradict the very purpose of a takaful contract set up to protect policy holders from accident or loss or default? And does this not
further compromise the takaful/guarantee intention of the set-up? Further still, the shareholders being different from the policy
holders, including the different in interest (policy guarantees vs. dividends to be earned) would the degree of separation not negate
the mutuality in assistance.

Finally I must ask what appears to me to be obvious: If gharar was serving its proper purpose in contracts (eliminating
speculative, deceptive, and asymmetrical informational balances) then we wouldn’t need insurance in commercial contracts.
Insurance would then only purpose. In this it would be truly a communal and mutual assistance effort with quite a different be
required for consumer and community protection structure and modus operandi.

References

=

Nabil Saleh, Unlawful Gain and Legitimate Profit in Islamic Law: Riba, Gharar, and Islamic Banking,
Cambridge, Cambridge University Press, 1986.

Wahba Zuhaili, al-figh al-Islami wa Adillatuhu, Vol. 4, 42-43.

Muhammad Hassan abu Yahya, Iqgtisaduna Fi Dhawi al-Quran wa al-Sunna, 345-6.

Musnad Harith Ibn Abi Usamah.

Sunan Abu Daud. Book 22, Hadith Number 3348.

Deloitte, (2008). Medical Tourism: Consumers in Search of Value. Deloitte Centre for ~ Health Solutions,
Washington, DC.

I CLIE N

227 I IJARKE PEER REVIEWED JOURNAL Vol. 1, Issue 2 Nov.’18 - Jan. 2019




