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Dear Esteemed Reader,

We welcome you to this edition of The Journal of Policy Analysis, a cradle of unique and
ground-breaking research in nonpartisan, multidisciplinary policy. In our pages, you will
discover a trove of scholarly rigor that utilizes varied methodologies, infusing precision with the

power to stir thought.

As an integral facet of the Institute for Youth in Policy (YIP), we are guided by the motto "Policy
over party," fostering an environment that propels individuals into significant, practical
experiences. Our aim? To nurture the civic leaders of tomorrow. YIP, a nonpartisan and nonprofit
entity, takes pride in empowering our youth with a strong foundation in policy education. Our
influence stretches across thousands of high schools, colleges, and graduate institutions, all while

attracting millions of website visitors.

I extend my heartfelt gratitude to the diligent staff on this 1ssue. Your tireless efforts in upholding
the standards of our work do not go unnoticed. Equally, our appreciation extends to you, our

readership; your engagement is the lifeblood of our impact.

Your voice matters to us, and we encourage you to engage with our content. For submissions,
kindly refer to our form at Link. We also welcome your insightful responses to the papers
published in this edition. Through your critical reflections, invoking fresh or established research

to support or challenge our authors' conclusions, we continue enriching our field's dialogues.
Warm Regards,
Michael Yang

Editor-in-Chief

michael @vipinstitute.org
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Letter from the Executive Director,
Dear Reader,

I am delighted to welcome you to the second issue of the Jowrnal of Policy Analysis, a
publication representing the culmination of our collective policy efforts at the Institute for Youth
in Policy (YIP).

Our world is a complex tapestry of ideas and perspectives, and nowhere is this more
apparent than in the sphere of policy-making. Since YIP's inception in 2020, we have set out to
navigate this complexity by engaging young adults in policy discourse, fostering a community of
thinkers as diverse as they are passionate about shaping the future. This journal is a testament to
that endeavor and a beacon of our aspirations.

The Journal of Policy Analysis serves as an epicenter where scholarship meets policy,
where rigorous, nonpartisan research illuminates the challenges of our time and informs the
solutions of tomorrow. Our commitment to this mission is unwavering, and our robust
partnerships with esteemed academic institutions and centers underscore it. These relationships
enrich our research and provide invaluable perspectives that help to shape our work.

This second issue comes to you at a critical juncture. As policy-based divisiveness
continues to permeate our society, the need for enlightened discourse and constructive
engagement has never been greater. We stand in the midst of these challenges, not daunted but
invigorated, for it 1s through these very challenges that we find the opportunity to make a
difference.

In the pages that follow, you will find a collection of articles that embody the spirit of
YIP. These articles, written by some of the brightest young minds in policy analysis, represent
the pinnacle of our research efforts. They challenge conventional thinking, explore diverse
perspectives, and invite you to become a participant in the dialogue, not just a passive observer.

As the Chief Executive Officer of YIP, I am privileged to witness and participate in this
transformative journey. The dedication and passion of our team, our partners, our reviewers, and
our contributors are what make this publication possible. I invite you to delve into this second
issue of the Journal of Policy Analysis. I hope it inspires you as much as it inspires us and that it

ignites in you the same passion for policy discourse that lies at the heart of our work at YIP.
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Thank you for joining us on this journey, and I look forward to the discourse, dialogue, and

discovery that lies ahead.

Paul Kramer
Chief Executive Officer & Chairman, Institute for Youth in Policy
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On Qualified Immunity, Legal and Practical Analyses Thereof, and Prospects

for Reform

Shantanu R. Kamat
University of California, Berkeley in the College of Letters and Science

Abstract:

I consider the doctrine of qualified immunity in the case of law enforcement from
multiple vantage points. I look at the doctrine’s constitutional and common law basis, history,
and examples of its application in practice. This research project utilizes multiple types of
sources, including news articles, research papers, law review articles, and court cases, to ensure
that the analysis of a complex issue is conducted holistically and that no significant angle goes
unaddressed. Furthermore, I incorporate quotes and lessons I learned from Patrick Jaicomo, an
attorney at a public interest law firm who is considered an expert in immunity doctrines. I
corresponded with Mr. Jaicomo over the course of the preliminary research phase of this project,
and he has allowed me to publish his responses to my questions in this work. After conducting
legal, historical, and practical analyses of qualified immunity, I review the primary arguments
made in favor and against the doctrine and how lawmakers have attempted to change it. To finish,
I conclude that qualified immunity ought to be reformed or eliminated and offer

recommendations for ways to proceed.

Keywords— qualified immunity, QI, immunity, immumnity doctrines, law enforcement, police,
criminal justice, criminal justice reform, constitutional rights
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I. Executive Summary

Qualified immunity is a doctrine that protects government officials like police officers
from liability when they infringe on someone’s constitutional and/or statutory rights if those
rights were not “clearly established” at the time they were violated. To determine whether a
police officer’s actions meet the “clearly established law” threshold, courts look to case law in the
jurisdiction in which the case occurs. To overwhelm the “clearly established” bar and procure
legal remedies for transgressions upon their rights, plaintiffs effectively need to identify a
previous instance in case law where a similar fact pattern occurred and was found to involve
unlawful actions by law enforcement. The doctrine of qualified immunity and the way it has been
applied recently have come under scrutiny. Critics claim that 1t fails to achieve a balance between
police accountability and law enforcement’s crime-fighting prerogatives and creates
insurmountable barriers for victims of police abuse to have their rights vindicated.

Qualified immunity was a doctrine created by the Supreme Court in Harlow v, Fitzgerald
in 1982, although its contours have been appreciably shaped by subsequent decisions of the high
court as well. Recently, a few federal judges, most notably Justice Clarence Thomas of the
Supreme Court and Judge Don Willett of the Court of Appeals for the Fifth Circuit, have called
the court’s qualified immunity jurisprudence into question. However, whether the judiciary is
ready to refashion or reconsider the doctrine is unclear. After the death of George Floyd in 2020,
legislators working in Congress and state legislatures have proposed reforms to rein in or abolish
qualified immunity. At the federal level, proposed bills like the Ending Qualified Immunity Act,
sponsored by Congressman Justin Amash, have fallen through. However, state lawmakers have
been more successful with both Colorado and New Mexico removing or reforming the qualified
immunity defense for state constitutional violations in state courts.

Nevertheless, the failure to implement reforms to qualified immunity in most jurisdictions
has been striking. It has raised questions about how special interests and their incentives affect
the debate and the legislative process. Recommendations for overcoming these barriers are
offered.

II. Pomnted Summary

® Qualified immunity is a doctrine that protects government officials like police officers
from liability when they infringe someone’s constitutional and/or statutory rights if those rights
do not fall under the category of “clearly established law.”

® [n practice, a rights violation is only considered “clearly established” if it has been
established in case law in the relevant jurisdiction and that case had a similar fact pattern as the
scenario at issue.

e [t is crucial to understand the stakeholders involved in the qualified immunity debate, as
well as how their incentive structures affect their decision-making.

Institute for Youth in Policy | Journal of Policy Analysis 8
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® Critics argue that qualified immunity allows for egregious transgressions against civil
rights established by the Constitution and statute, treats police officers and others differently
under the law, and degrades the public’s trust in law enforcement.

® Supporters argue that qualified immunity is necessary for police recruitment, to protect
officers who make “split-second, life-or-death” decisions, and to shield individual officers against
frivolous lawsuits.

® Some judges like Justice Clarence Thomas have taken issue with the way in which
qualified immunity jurisprudence has developed. Still, whether the Supreme Court is prepared to
reconsider the doctrine is unclear.

® Federal attempts to reform or eliminate the qualified immunity defense by means of
legislation like the Ending Qualified Immunity Act have not managed to clear both houses of
Congress due to gridlock and the controversial nature of criminal justice reform.

® Most states have failed to reform gualified immunity, but Colorado and New Mexico
are two notable exceptions.

III. Overview

In November 2016, a 12-year-old girl from Union City, CA, called 911 to report that she,
her sister, and her mother barricaded themselves inside a room in their house to protect
themselves from Ramon Cortesluna, her mother’s boyfriend. Mr. Cortesluna, who was wielding a
chainsaw and was angry and intoxicated, posed a danger to the caller and her family. The 911
operator collected details about Mr. Cortesluna’s physical description and dispatched five Union
City police officers, including Daniel Rivas-Villegas, to the house. After observing the house, the
officers arrived at the door, announced themselves, and demanded that Mr. Cortesluna open it.
Upon their demand, Mr. Cortesluna swrrendered himself to the officers and dropped his weapon.
After Mr. Cortesluna dropped to his knees about ten feet in front of the officers, one cop noticed
a knife in his left pocket. He loudly demanded that Mr. Cortesluna put his hands up. Mr.
Cortesluna initially turned his head toward the officer but subsequently dropped his head and his
hands. This prompted one officer to fire two beanbag rounds into Mr. Cortesluna’s stomach and
hip. Mr. Cortesluna subsequently complied with the officers’ instructions. He raised his hands
and got onto the ground. Then, Mr. Rivas-Villegas approached Mr. Cortesluna and placed his left
knee on the suspect’s back, applying pressure while moving and holding his arms behind his
back.

Mr. Cortesluna brought suit against Mr. Rivas-Villegas, alleging that the Union City
police officer used excessive force against him in violation of the Fourth Amendment to the
Constitution. The lawsuit eventually reached the U.S. Court of Appeals for the Ninth Circuit. The
federal court, which has appellate jurisdiction in California and other western states, denied
qualified immunity to the officer, likening the situation to Lal_onde v. County of Riverside, a
2000 case in which immunity was denied to officers who knelt on a facedown suspect.

Institute for Youth in Policy | Journal of Policy Analysis 9
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In 2021, however, the Supreme Court reversed the decision of the Ninth Circuit Court of
Appeals in an unsigned per curiam opinion. In Rivas-Villegas v. Cortesluna, the Supreme Court
repudiated the analogy between the police-suspect interaction in Union City and Lal.onde. For
one thing, Mr. Cortesluna was armed with a knife, which no party to the case disputes. In
Lal_onde, the suspect was unarmed. The reason for police involvement was different in the two
cases. In Lalonde, police were called to the scene to respond to a neighbor’s noise complaint. In
Rivas-Villegas, the concern was an established and time-sensitive risk of domestic violence. For
this reason and others, the Supreme Court determined that Mr. Rivas-Villegas should have been
given immunity and consequently granted his petition for certiorari.

In many ways, this six-year-old police situation in Union City 1s emblematic of broader
debates over the doctrine of qualified immunity, which KQED describes as “a series of legal
precedents that protect government officials — including police officers — accused of violating
constitutional rights.” Qualified immunity (QI) jurisprudence requires “complainants [to] show
that the officer violated ‘clearly established law,” most often by pointing to factually similar
previous cases.” For that reason, the importance of utilizing case law as a metric of comparison -
as the Supreme Court did in Rivas-Villegas - should not be understated. As a result of QI and
especially its so-called “clearly established” test, police officers are often granted immunity from
legal liability when criminal suspects, for example, allege that their rights have been violated.

Opponents of qualified immunity could point to the Union City situation and argue that
even when officers demonstrably use excessive force, including kneeling on suspects and firing at
suspects who, in all probability, posed little immediate danger, they are immune from the law and
the Constitution. Proponents of qualified immunity, on the other side, could point to the same
course of events and use it as a specific example of how officers sometimes need discretion and
force when dealing with suspects who posed a threat to others, in this case, Mr, Cortesluna’s
girlfriend and her children.

Of course, domestic violence situations are not the only places in which officers have
been given qualified immunity. Critics have pointed to examples like the 2014 case in which
Denver police officers, including Christopher Evans, received qualified immunity for punching
and otherwise using force against a man named David Flores during a traffic stop and
subsequently pressured an onlooker named Levi Frasier to delete a video he was filming of the
interaction. Despite the protections for freedom of speech and the press under the First
Amendment and relevant Denver police department training, the U.S. Court of Appeals for the
Tenth Circuit reversed a federal district court’s denial of qualified immunity, reasoning that only
prior court cases “authoritatively define the boundaries of permissible conduct in a way that
government-employer training never can.” The Supreme Court denied certiorari in the case.

Cases like the ones in Union City and Denver have put the doctrine of qualified immunity
front and center in the contemporary debate about criminal justice reform. In this brief, I discuss
the definition and history of the doctrine, its advantages and disadvantages, and policy actions
that can be considered to reform it.
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IV. Explanation and History
A. What is Qualified Immunity?
In general, qualified immunity is a type of governmental immunity conditional upon a

state actor acting in good faith, typically as established by case law. In particular, qualified
immunity gives government officials like police officers immunity from legal liability “for acts
that violate someone’s civil rights if it can be shown that the acts do not violate established
statutory or constitutional rights of which a reasonable person would be aware,” according to
Merriam-Webster, Qualified immunity can be invoked by police officers as an affirmative defense
when they are sued for performing unlawful acts such as violating someone’s rights guaranteed
by the Constitution.

The so-called “clearly established” test is the centerpiece of qualified immunity
Jurisprudence. The test “only allow[s] suits where officials violated a ‘clearly established’
statutory or constitutional right.,” The legal rationale for the “clearly established” test is to erect a
careful balance between what are widely considered two vital societal interests with regard to
policing. Justice Samuel Alito, delivering the opinion of a unanimous court in Pearson v.
Callahan, explains, “Qualified immunity balances two important interests—the need to hold
public officials accountable when they exercise power irresponsibly and the need to shield
officials from harassment, distraction, and liability when they perform their duties reasonably.”
Conceiving the modern debate over qualified immunity through this balancing act framework
reveals why people take their positions on the issue. People who view limiting the scope or
discretion of the police and eliminating law enforcement abuses as the most crucial goal - this
tends to include progressives and libertarians - tend to view qualified immunity skeptically. On
the other hand, those who view empowering police and promoting campaigns to crack down on
crime as more important - including conservatives - tend to view qualified immunity in a positive
Light.

However, the “clearly established” aspect of qualified immunity is not as straightforward
as it may seem. Given that there is no firm consensus about what “clearly established” rights are,
some critics have blasted the test as unreasonably vague and a moving target that stacks the deck
against plaintiffs seeking relief for violations of rights. Jay Schweikert, the author of a policy
analysis titled “Qualified Immunity: A Legal, Practical, and Moral Failure,” describes the
“clearly established” test as “an amorphous, malleable standard.” Mr. Schweikert, a research
fellow with the Cato Institute’s Project on Criminal Justice, continues: “It generally requires civil
rights plaintiffs to show not just a clear legal rule but a prior case with functionally 1dentical
facts” (emphasis in original). This functionally means that when someone sues an officer, it 1s
insufficient to show that their constitutional or statutory rights were violated. Instead, they must
demonstrate that the officer knew or was expected to know that their actions constituted such
violations based on prior case law. Moreover, it is not enough to draw out fundamental legal or
constitutional matters from previous cases; one must show that how their rights were violated is
sufficiently similar to an earlier case in which a police officer violated the rights of another. As
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Mr. Schweikert puts it, “The law must be ‘particularized’ to the facts of the case,” this type can
only be achieved by invoking “a prior case in the relevant jurisdiction with functionally similar
facts.”

Patrick Jaicomo is an attorney for the Institute for Justice (1J), a nonprofit, public-interest
law firm. He has represented several clients who have alleged that police officers violated their
constitutional rights, and he has argued against qualified immunity in front of the courts. I
reached out to Mr. Jaicomo to get his expertise about the doctrine. (See “Appendix” for a full
biography of Patrick Jaicomo and his response to my questions.) He concurs with Mr.
Schweikert’s claim that qualified immunity’s “clearly established” test 1s unclear. Mr. Jaicomo,
though, goes one step further. “First, I would say that the ‘clearly established’ test 1s a
misnomer,” he tells me. This was an assertion that I did not expect. However, the postulation that
qualified immunity somewhat and adeptly maintains a balance between the dual interests of
empowering police to restrict crime and ensuring that officers are held accountable raises more
questions than it answers. This is especially true given that the stated mechanism for maintaining
the delicate balance is comparing current litigants’ encounters with police at present with
previous litigants’ situations in case law. Mr. Schweikert writes, "[m]odern qualified immunity
doctrine ... has proven impossible to apply with predictability or consistency. Indeed, perhaps no
other Supreme Court doctrine has engendered as much confusion and division among lower
court judges as the Court’s amorphous instructions on when a given right is clearly established.”
The Supreme Court has promulgated handy pieces of advice to lower courts. Chief among them
1s to avoid generalizations and always prioritize a case's particular facts when seeking to resolve
questions of “clearly established law.” But these nuggets provide little more than a general
framework to handle immunity claims. They do not clearly delineate which rights have been
established and which have not. They amount to little more than an English teacher wrging
essay-writing students to maintain concision, avoid run-on sentences, cite sources, and
incorporate facts and details. These are useful pointers, but they are insufficient to resolve the
students’ questions about the prompt and the substance of the essay. Lower courts are left to
navigate a messy quagmire of cases, precluding clear and universal standards from emerging.

As aresult, lower cowrts have decided gqualified immunity cases very differently, with
many finding that officers are entitled to qualified immunity and others being more reluctant to
grant it. This 1s not problematic on its own, but the “unpredictable nature of qualified immunity
also deters meritorious lawsuits from being filed in the first place.” Attorneys recognize that in
some federal judicial districts, claims alleging constitutional rights violations are unlikely to
succeed either due to judges’ tendency to grant immunity or because case law is too limited in
the jurisdiction to mount a compelling claim that a “clearly established” right has been flouted.
The problem is not limited to unclear signaling to lower courts. For the “clearly established” test
to hold water, it must be absorbed by the police. Mr. Jaicomo is concerned about qualified
immunity on these grounds. “Police and other government workers are not carefully monitoring
the federal reports for the newest circuit decisions to govern their behavior,” he informs me.
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“They are relying ... on broad, general statements of constitutional law, which are the focus of
their in-house training. So it’s not as if the standard reflects what is established in the minds of
police officers.”

MTr. Jaicomo’s contention that police officers, courts, and individuals have differing
conceptions of what is “clearly established” is not only a hunch; there is empirical evidence that
indicates that training for police officers is inadequate, only deals with general principles and
fails to capture the “particularized” facts of the case that the Supreme Court emphasizes for
evaluating qualified immunity defenses. Mr. Jaicomo referred me to Professor Joanna C.
Schwartz’s University of Chicago Law Review article titled “Qualified Immunity’s Boldest Lie.”
Professor Schwartz, who works at the UCLA School of Law, conducted a study that examines
department policies, training materials, etc., at California police departments to assess how
holistic these resources are and whether they adequately describe case law holdings and facts for
cases interpreting Graham and Garner in the Ninth Circuit. (Graham v. Connor and Tennessee v.
Garner are two important Supreme Court cases in which the court laid out standards for when the
use of excessive force by police officers is reasonable. Graham and Garner are significant
because the tests they established for excessive force claims emphasize the particular
circumstances in which the officer used force. For example, it is less likely that a plaintiff’s claim
that his rights were constitutionally violated will succeed if an officer had a significant and
legitimate reason to believe that the suspect posed an immediate threat to others.)

While police officers are indeed “regularly informed” of the general principles delineated by the

¥ 111

Supreme Court in Graham and Garner, Professor Schwartz’s “review of California police
department policies and training, advice from government attorneys, and other sources make
clear that officers are not educated about the facts and holdings of cases applying Graham and
Garner to various factual scenarios.” If officers are not informed about “precisely the types of
cases that the Supreme Court says are necessary to give fair notice to officers and establish the
law for the purposes of qualified immunity,” the central premise of the doctrine (as one that
requires an understanding of “clearly established law” in the relevant jurisdiction and knowing
how it applies in policing scenarios) crumbles. She contends that since case law in this area is
expansive, complex, and at times contradictory, it 1s inevitable that officers will not be able to

comprehend the holdings and facts of prior cases fully.

B. History of Qualified Immunity?

An unabridged history of the qualified immunity doctrine will not be provided here for
reasons of brevity, but a short overview of the relevant decisions of the Supreme Court that have
molded qualified immunity will be communicated.

There 1s some scholarly debate about which Supreme Court case set up the modern
doctrine of qualified immunity. I find its origins in Harlow v. Fitzgerald (1982) as do other
sources. However, there was a case fifteen years earlier that was consequential as well. In Pierson
v. Ray (1967), Chief Justice Earl Warren, writing for an 8-1 majority, ruled that police officers
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were not entitled to absolute immunity, but they could be exempted from lLiability if they could
show that they had a subjective belief that they were acting in good faith and had probable cause.
It is in Pierson v. Ray that the following famous line is found: “A policeman’s lot is not so
unhappy that he must choose between being charged with dereliction of duty if he does not arrest
when he has probable cause and being mulcted in damages if he does.” This foreshadowed one of
the key arguments in favor of qualified immunity decades later: forcing officers to bear the brunt
of a judgment for liability would complicate the efficacious performance of their crime-fighting
duties. In Pierson, the Warren court effectively said that “it would be unfair to hold government
officials to constitutional rules they were not aware of at the time of the violation.”

Although the majority opinion in Pierson contained references to absolute or unqualified
immunity, which the court concluded was appropriate for judges but not for law enforcement, it
was Harlow v. Fitzgerald that established the doctrine proper, which we know today. In Harlow,
the 8-member majority said that certain executive branch officials, such as the president of the
United States and prosecutors, were entitled to absolute immunity but that most federal officials,
like presidential aides, were entitled to qualified immunity. The foremost holding of Harlow was
“that government officials performing discretionary functions, generally are shielded from
liability for civil damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known™ at the time it occurred in
the words of Justice Lewis Powell’s majority opinion. Because the “clearly established™ test 1s
the chief component of modern qualified immunity jurisprudence, Harlow can, in no uncertain
terms, be classified as qualified immunity’s progenitor. Although the standard established in
Harlow was deferential to government officials, the majority cautioned that it should be taken as
“no license to lawless conduct.”

Qualified immunity jurisprudence has since moved to require finding a functionally
similar fact pattern rather than merely the same constitutional or legal principle. Moreover, the
court has repeatedly reaffirmed that if it is plausible that a reasonable officer “could have believed
... [a] warrantless search,” for instance, the search that was at issue in Anderson v. Creighton
(1987), was “lawful in light of clearly established law and the information the searching officers
possessed,” he or she is to be granted immunity notwithstanding the court finds that the search
indeed violated the Fourth Amendment to the Constitution.

In Pearson v. Callahan (2009), the case in which Justice Samuel Alito-led majority wrote
the canonical words about qualified immunity’s goal of balancing the interests of public
accountability against protections for government officials, the Supreme Court ruled that courts
should be able “to grant qualified immunity based only on the established prong—and without
ever determining if there was a constitutional violation.” In doing so, the two-step test laid out by
the court in Saucier v. Katz (2001), wherein courts were required to make a determination of
whether a constitutional violation occurred based on the facts of the case prior to adjudicating
whether qualified immunity ought to be granted under the “clearly established” standard, was
abandoned. This, in Judge Don Willett’s words, creates a “catch-22.” It retards the development
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of case law because it leaves unresolved the question of whether the actions of law enforcement
amount to a violation of constitutional and/or statutory rights. This keeps the contours of what is
considered “clearly established law™ small, which makes it harder for future litigants to obtain
relief.

C. Relevance of Qualified Immunity Today
Much of the contemporary focus on criminal justice reform is a result of the death of

George Floyd, a black man who was killed in May 2020 when Minneapolis police officer Derek
Chauvin kneeled on his neck for more than nine minutes when attempting to arrest him for
paying for a pack of cigarettes with a counterfeit bill. Mr. Floyd’s death resulted in nationwide
protests demanding changes to policing practices. Several proposals have been floated in the past
two years to address what some view as unfair or racially disproportionate policing. These
include but are not limited to banning chokeholds, eliminating no-knock raids, defunding the
police, creating national standards for police training and de-escalation, restructuring Fraternal
Order of Police contracts, and changing police culture. The merits and relative benefits of each of
these reforms can be considered elsewhere. (It is important to note that proposals for criminal
justice reform are not equally meritorious, and some could have consequences that impair the
reformist cause or contribute to other detrimental effects on society.) However, what is relevant
here is that reforms to qualified immunity have also been proposed in light of the renewed
criminal justice reform moment. As Sarah D. Wire of the Los Angeles Times writes, “[qJualified
immunity has entered the popular lexicon in the last few years, especially since the murder of
George Floyd in 2020.”

V. People and Institutions
A. Stakeholders
Although the doctrine of qualified immunity is applicable to a wide variety of government

officials, this brief considers it in the context of police officers. Consequently, police groups are
one of the major stakeholders in the 1ssue. Police unions tend to support qualified immunity,
viewing the doctrine as an essential factor that helps law enforcement perform its critical duties
to protect and serve communities. The Fraternal Order of Police, for example, which describes
itself as “the world’s largest organization of sworn law enforcement officers, with more than
364,000 members in more than 2,100 lodges,” backs qualified immunity, viewing attacks on the
legal doctrine as deleterious to police recruitment, Moreover, the group has filed amicus briefs
defending the doctrine, which its president Patrick Yoes says “is so critical to the work of law
enforcement” In serious situations like domestic violence. Likewise, the International
Association of Chiefs of Police (IACP), which describes itself as “the world’s largest and most
influential professional association for police leaders,” is “fervently opposed to change the
qualified immunity protections,” which it considers “an essential part of policing and American
Jurisprudence.” A statement released by the IACP argues that qualified immunity “allows police

Institute for Youth in Policy | Journal of Policy Analysis 15




#i¥ Inetitute for

“ Youthin POI'IC-‘-Y

officers to respond to incidents without pause, make split-second decisions, and rely on the
current state of the law in making those decisions. This protection is essential because it ensures
officers that good faith actions, based on their understanding of the law at the time of the action,
will not later be found to be unconstitutional. The loss of this protection would have a profoundly
chilling effect on police officers and limit their ability and willingness to respond to critical
incidents without hesitation.”

In addition to law enforcement-aligned groups, the vast majority of elected Republicans
oppose significant changes to qualified immunity. Discussions about altering qualified immunity
proved to be a sticking point in Senate Judiciary Committee negotiations over criminal justice
reform in the first year of the 117th Congress. Senate Minority Leader Mitch McConnell,
speaking for Senate Republicans, voiced concern about Democrats’ insistence that the qualified
immunity doctrine be weakened or eliminated entirely. Other senior Republicans, including
Senator John Cornyn of Texas and Senator Chuck Grassley of Iowa, the latter of whom serves as
ranking member of the Senate Judiciary Committee, have also expressed skepticism along
similar lines, articulating concerns about police recruitment and opening up law enforcement for
more lawsuits. Although Senator Tim Scott of South Carolina, the lead Republican negotiator on
the criminal justice reform bill, had reportedly been open to a compromise on qualified immunity
reform, reformers’ hopes were dashed. The qualified immunity provisions were scrapped as the
deal was not wholly acceptable to either the left or the right.

Civil liberties organizations and criminal justice advocacy groups are another major class
of stakeholders. They tend to oppose qualified immunity, viewing the doctrine as excessively
deferential to police officers and other public officials. Groups that oppose qualified immunity
include the NAACP Legal Defense Fund, which says it “allows law enforcement to cross legal
lines they know they should not while dehumanizing members of our communities.” Other
groups that believe qualified immunity should be eliminated are the American Civil Liberties
Union (ACLU) and the Equal Justice Initiative (EJI), which argues that “the Court’s doctrine has
served as the basis for denying a remedy to victims of violent and deadly police misconduct,
effectively creating a category of injuries without repair.”’

Many elected Democrats oppose qualified immumnity, with the 2020 Democratic Party
platform calling for “reining in the doctrine of qualified immunity.,” Democrats have included
provisions to limit or end qualified immunity in a proposed police reform bill, and 65 Democratic
members of the House of Representatives cosponsored Congressman Justin Amash’s Ending
Qualified Immunity Act (H.R.7085). Eliminating qualified immunity is especially supported by
the progressive wing of the Democratic Party, which believes it is a nonnegotiable issue in
criminal justice reform negotiations.

It is important to note that although the qualified immunity debate tends to break down
along partisan lines, this is only sometimes true. For example, some moderate Democrats, either
out of a desire to achieve a bipartisan compromise or to maintain the interests of police officers
and unions, have said that removing qualified immunity from the criminal justice reform
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discussion may be justifiable. Much to the chagrin of House progressives, House Majority Whip
Jim Clyburn said that he “will never sacrifice good on the altar of perfect” and was willing to
look to other ideas that may be more acceptable in the minds of his Republican colleagues. Some
Democrats have walked back support for eliminating qualified immunity. For example, Terry
McAuliffe “backed away from his support for ending qualified immunity” in his campaign for the
Virginia Governor’s Mansion against Republican businessman Glenn Youngkin although he had
previously argued for doing away with the doctrine. Individuals and groups which identify
themselves with libertarianism or the libertarian right tend to support eliminating qualified
immmunity. Libertarian Congressman Justin Amash introduced the Ending Qualified Immunity
Act (H.R.7085), and think tanks like the Cato Institute have produced research and policy
analyses calling the doctrine into question. Some conservatives have supported curtailing
qualified immunity. Congressman Tom McClintock is the only Republican cosponsor of Mr.
Amash’s proposed legislation. In remarks delivered at the House Judiciary Committee Oversight
Hearing on Police Practices and Law Enforcement Accountability in June 2020, Mr, McClintock
blasted the doctrine: “Qualified immunity as currently applied has no place in a nation ruled by
law.” He continued, “For every right, there must be a remedy, and qualified immunity prevents a
remedy for those whose rights have been violated by officials holding a public trust. Reforming
qualified immunity simply holds public officials to the same standards as any other citizen
exercising the same powers.” Republican Senators Mike Braun and Mike Rounds have shown a
willingness to accept adjustments to qualified immunity, although both oppose getting rid of the
doctrine altogether. Mr. Braun introduced legislation titled the “Reforming Qualified Immunity
Act” (5.40306) to restrict what he considers to be the excesses and improper applications of the
modern iteration of the doctrine. Although Mr. Braun’s bill was supported by some conservative
groups, it attracted no Senate cosponsors and was faced with a strong backlash from some
quarters.

B. Interests and Incentives

One of the most critical lessons in economics is that incentives matter. (See chapter 2 of
Charles Wheelan’s Naked Economics titled “Incentives matter: Why you might be able to save
your face by cutting off your nose [if you are a black rhinoceros].”) However, it is applicable to
public policy analysis as well. Political scientists like Mancur Olson incorporated a careful study
of incentives in political science concepts like collective action. The incentive structure at play is
umportant to draw out when considering policing issues. I will not illustrate the entire incentive
structure at play here, Future policy analyses should explore this issue. However, I will briefly lay
out a few issues that could be incorporated into a framework to analyze the incentives that matter
to stakeholders in the qualified immunity issue.

One of the critical parts of public policy analysis in the area of criminal justice is
understanding why change appears so intractable. What are the reasons for indifference, and
more importantly, why does overcoming this first burden often fail to result in concrete action? It
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would be inaccurate to say that no policy change has been made. For example, in 2018, both
houses of Congress passed, and President Donald Trump signed the bipartisan First Step Act,
which made a wide breadth of changes to policing practices, offered opportunities to cut lengthy
prison sentences, made changes to mandatory minimum sentences, and encouraged programs to
rehabilitate prisoners and reduce recidivism rates, among other things. States have also changed
policing and sentencing policies, as [ discuss in the “Tried Policy” section.

Despite some changes, entrenched special interests have managed to stymie efforts to
reform qualified immunity. (This section does not deal with whether these reforms are good
ideas. See the “Current Stances” section for a discussion of the advantages and disadvantages of
eliminating or reducing the application of qualified immunity.) In the “Stakeholders™ section,
police unions were identified as key in the defense of qualified immunity. Police unions indeed
play a large role in federal politics and deliberations over criminal justice matters. Police unions
and their interests have caused a rift within the ranks of Democratic policymakers, which has
come to the swrface recently. Laura Barrén-Lépez writes, “Democrats and police unions haven’t
been friendly for some time, but up until now, the two groups have avoided a full-blown war. The
collapse of the federal bargaining bill shows how fast the cultural and political ground is shifting
as Democrats question what little is left of the relationship.” Police-aligned groups like the
Fraternal Order of Police—despite being willing to accept some legislative reforms, including the
First Step Act—have remained steadfast in their desire to maintain qualified immunity for the
sworn law enforcement officers who constitute their membership.

Despite significant momentuin in state legislative bodies to rein in qualified immunity, “in
state after state, the bills withered, were withdrawn, or were altered beyond recognition,” writes
Kimberly Kindy. “At least 35 state qualified-immunity bills have died in the past 18 months,
according to an analysis by The Washington Post of legislative records and data from the
National Conference of State Legislatures.” The reasons why reforms were not adopted or were
watered down are complex, but one primary reason appears to be what Ms. Kindy describes as
“multifaceted lobbying campaigns by police officers and their unions targeting legislators, many
of whom feared a public backlash if the dire predictions by police came true.” Police unions,
which represent officers, have claimed that allowing more suits against individual officers would
financially hurt them and that police ought to receive the benefit of the doubt given that they
make difficult life-or-death decisions in uncertain and dangerous situations. (The veracity of
these arguments is evaluated in the “Cwrrent Stances™ section.)

Police unions function as interest groups that represent their members in matters
involving the state. In this case, the members are police officers, who generally feel that public
policy should default on the side of giving them more discretion rather than less. Unions spend
money and resources to defend their members in arbitration hearings, and according to Noam
Scheiber, Farah Stockman, and J. David Goodman, “They have also been remarkably effective at
fending off broader change, using their political clout and influence to derail efforts to increase
accountability.” Their importance in the administration of municipal police departments and in
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local, state, and national politics means that they are a player whose power must be appreciated.
Some unions even spend hundreds of thousands of dollars backing political candidates. Police
unions have fruitfully mounted advertisement campaigns and have used rhetoric to articulate
reasons why strengthening police and, to an extent defeating changes to police practices is
necessary for public safety. “So far, police are winning the argument nearly everywhere,” Mr.
Scheiber, Ms. Stockman, and Mr. Goodman observe, meaning advocates face a tough road ahead
of them to implement profound and lasting changes to qualified immunity.

Radley Balko, who writes about criminal justice issues in the pages of the Washington
Post, recommends utilizing a public choice-themed framework for understanding the inaction
and sluggishness involved in criminal justice reform. Mr, Balko 1s referring to public choice
theory, a school of political economy that uses an economic frame of mind to analyze politics.
The school, which was pioneered by economists James M. Buchanan and Gordon Tullock (the
former of whom later won the Nobel Memorial Prize in Economic Sciences), stipulates that
government actors are fallible and self-interested human beings, just like actors in a market
setting. Working from this fundamental observation and others, public choice economists attempt
to understand the incentives facing elected officials, government employees, and state
institutions. Mr. Balko begins to do so for the particular cases of police officers and prosecutors.
Mr. Balko posits that legal features or loopholes (depending on how you normatively evaluate
them) like “good faith™ exceptions that are reminiscent of the modern qualified immunity
doctrine “essentially become road maps for unscrupulous police or prosecutors” because it 1s
exceedingly difficult to prove that an officer was acting maliciously or in “bad faith.”
Consequently, rates of officers using excessive force may be higher than they otherwise would be
because the large possibility of immunity from legal liability removes the disincentive to
reckless actions. Recognizing that the lessons of public choice have been applied in a wide
variety of policy areas, save criminal justice, Mr. Balko suggests using its tools to analyze
questions ranging from civil asset forfeiture to drug searches to the election of county sheriffs.
Incentives appear literally everywhere, and it would behoove policymakers and future researchers
to seek to understand them in all of their complexity, whether they choose to adopt the public
choice theory approach or some novel framework.

The incentives of not just police officers and the groups that represent their interests
matter. It is necessary to consider the special incentives facing politicians as well. Politicians
care, perhaps more than any other aim, about winning elections. Research finds that the prospect
of future reelection campaigns incentives politicians to sponsor legislation, take part in floor
votes, and participate in committees. One study finds that although politicians are not just
“single-minded seekers of reelection,” politicians choose policy priorities, for example, through
the lens of winning favor with voters for an upcoming election. Lisa Hager, a political scientist at
South Dakota State University, writes, “Members of Congress often use policy-making activities
to pursue reelection by engaging in position-taking and credit-claiming activities.” For this
reason, understanding what voters want and whether politicians can deliver on those preferred
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outcomes 1s necessary. There is not a great deal of public opinion about qualified immunity
specifically, but the polling that does exist finds a majority of Americans in favor of eliminating
the doctrine. A national survey conducted by the Cato Institute in 2020 finds 63% in favor of
eliminating qualified immunity, including a majority of Democrats and independents (79% and
64%, respectively) and a minority of Republicans (42%). 79% said that a police officer who
violates someone’s rights should face consequences even if he or she did not know of the
illegality of his or her actions. In a Pew Research poll, 66% of respondents (84% of Democrats
and lean-Democrats, and 45% of Republicans and lean-Republicans) said that “civilians need to
have the power to sue police officers in order to hold them accountable for excessive use of force
or misconduct.” Notably, both polls find that eliminating qualified immunity 1s much more
popular than controversial proposals like defunding police departments, an idea that is opposed
by a majority of Americans.

The next question that needs to be addressed is whether public opinion will translate into
policy outcomes. (This is a question that is tackled in depth in the “Tried Policy” and “Policy
Options™ sections.) This question interests me greatly, and there is a burgeoning field of political
science research that sets out to answer it. In “Democracy for Realists: Why Elections Do Not
Produce Responsive Government,” for example, Christopher H. Achen of Princeton University
and Larry M. Bartels of Vanderbilt University lambast the so-called “folk theory of democracy,”
which maintains (erroneously in their view) that the voting public makes their decisions at the
ballot box based on coherent policy preferences. They unpack and demolish this view because
voters are ignorant and vote based on partisan affiliation and other facets of group identity.
Researchers should build on this work and seek to understand how voters feel about qualified
immunity and whether they can meaningfully signal these preferences to interested
policymakers.

I asked Patrick Jaicomo whether he “think[s] that public appetite for criminal justice
reform will result in action aimed at reforming qualified immunity, or [if] hurdles like police
unions and prosecutors concerned with crime stymie efforts at reform.” He replied: “It’s hard to
guess what public opinion will accomplish. It could be everything, or it could be nothing. We are
still commutted to pushing for reforms in courts, Congress, and the public square. Nevertheless, 1
have to admut that I am less optimistic about congressional reform given that all of the
protestings that took place after George Floyd was killed apparently was not enough to get

Congress to find a solution.”

VL Current Stances
A. Reasons to Eliminate Qualified Inmmunity
There are several arguments that have been offered in support of and in opposition to

qualified immunity. I will start with the latter. The following are the main arguments for
eliminating or curbing the doctrine.
1. Eliminating qualified immunity is necessary to curtail abuses of individual rights
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There are simply too many instances where police officers have egregiously violated
individuals’ rights and got away with it due to qualified immunity, the areument goes. As Ben
Sperry notes in an op-ed, “The doctrine prevents many cases of illegal conduct by police from
even progressing to a hearing in front of a jury.” This deprives individuals of the opportunity to
seek meaningful recourse in a court of law and deters otherwise valid and compelling lawsuits
from being pursued because they face near-impossible odds as long as courts abide by the
prevailing interpretation of qualified immunity. Without a reliable mechanism of accountability,
rights, including those guaranteed by the Constitution, become empty promises. A right that is
called a right, but is repeatedly disrespected, may not be worthy of the name.

It has been clearly established that the “clearly established™ test lies at the heart of
contemporary criticism of qualified immunity. It imposes a requirement that litigants be
ultra-specific, not only when identifying previous instances in which a particular constitutional
right was violated, but in which the right was violated in a practically similar way. “[I]f a
correctional officer pepper-sprayed an inmate in prison without cause,” Mr. Sperry notes in
referring to the legal dilemma faced by a Texas inmate named Prince McCoy, who sued a
correctional officer for groundlessly spraying him with a chemical agent in McCoy v. Alamu,
“the case cited to rebut that officer’s qualified immunity can’t be one finding that police officers
may not tase someone at a traffic stop for no reason” even though both involve the use of
unnecessary force by agents of the state and similarly implicate Fourth Amendment and Eighth
Amendment concerns.

It is no wonder that two commentators described the “clearly established™ test as “the
minnow that has swallowed the whale.” There are no clear and consensus standards for which
rights have been “clearly established,” opening up the case law to hundreds of different and
contradictory interpretations. Achieving what Justice Alito in Pearson v. Callahan termed a
balance between “the need to hold public officials accountable when they exercise power
irresponsibly and the need to shield officials from harassment, distraction, and liability when they
perform their duties reasonably™ is essential. However, the modern application of qualified
immunity has tipped the scale far toward the latter side of the balance, unfairly prejudicing
officers to the detriment of those alleging severe violations of human rights. The requirement that
a rights violation be “clearly established” as such and the burden that places on htigants
eviscerates the valid benefits of the doctrine and makes it a cesspit of confusion, contradiction,
and bias. The difficulty with coherently determining what has been “clearly established” as a
right in case law and what falls outside of this category leaves “lower courts ... with a Catch-22.
They cannot enforce a right without it being established, but the only way to establish the right is
to enforce it.”

Because the most atrocious of police abuses are likely to be more unique than fact
patterns involving more common forms of police misconduct, it is often those who have incurred
the most unimaginable deprivations of constitutional rights who find it the most difficult to seek
Justice. If there Is no case law with an arbitrarily similar fact pattern in the relevant jurisdiction,
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courts will default on the side of granting qualified immunity to the officer who has allegedly
violated the person’s rights. Perhaps the most shocking time when a federal court gave qualified
immunity to an officer was in Corbitt v. Vickers. According to Jay Schweikert’s summary of the
facts and the U.S. Court of Appeals for the Eleventh Circuit’s decision, law enforcement officers
in Coffee County, Georgia, were chasing a criminal suspect who made his way into the backyard
of the Corbitt family, who were otherwise unrelated to the suspect or the case. The officers made
their way into the backyard, where one adult and six children were told to get on the ground.
They did, and the officers successfully apprehended the suspect. What followed is where the
controversy arises. The Corbitt family’s dog entered the backyard and acted in a manner that
posed no significant threat. One officer named Michael Vickers nevertheless twice attempted to
shoot at the dog. The first shot missed the dog, and the second shot missed the dog and hit Amy
Corbitt’s 10-year-old child, who sustained significant damage to his knee, as well as mental
trauma from the incident. Amy Corbitt, on behalf of herself and her child, sued Mr. Vickers on
the grounds that he used excessive force in contravention of the Fourth Amendment and the
Fourteenth Amendment to the Constitution. The district court denied qualified immunity, but the
Eleventh Circuit Court of Appeals reversed. According to Mr. Schweikert, the majority “said that
there was no prior case law involving the ‘unique facts of this case,” in which a child was
accidentally shot while the officer was intending to shoot someone (or something) else,” so
qualified immunity must be granted. The Eleventh Circuit also explicitly neglected to settle the
constitutional question and was content with only deciding that qualified immunity ought to be
granted. Judge Don Willett of the U.S. Cowrt of Appeals for the Fifth Circuit, in criticizing this
approach, wrote, “Translation: If the same officer tomorrow shoots the same child while aiming
at the same dog, he will receive the same immunity. Ad infinitum.” Although the “clearly
established” requirement at first seems reasonable, a closer examination of its practical effects
reveals that it is often applied narrowly and stringently by both police officers and judges. Patrick
Jaicomo, an attorney with the Institute for Justice, “say[s] that the ‘clearly established’ test is a
misnomer’ that covers grave constitutional concerns. He remarks that “[p]olice and other
government workers are not carefully monitoring the federal reports for the newest circuit
decisions to govern their behavior. They are relying (as demonstrated by Prof. Joanna Schwartz)
on broad, general statements of constitutional law, which are the focus of their in-house training.
So, it’s not as if the standard really reflects what is ‘clearly established’ in the minds of police
officers.” If police officers are ill-informed about the contours of “clearly established™ rights, they
are more likely to violate these rights - either due to a lack of information resulting from the
lacuna in their training or because they lack the incentive to ensure their actions respect
constitutional and statutory rights. Ambiguity about what “clearly established” means has led
courts to “resort to a restrictive definition of clearly established law, requiring a controlling
precedent in the jurisdiction where the violation took place.” notes Tyler Finn. (See the “What is
Qualified Immunity?” section for further elaboration.) This matters for protecting constitutional
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rights (for example, the First Amendment right to record police officers on duty), which may not
be wholly protected under the current qualified immunity regime.

Judge Don Willett, a judge on the U.S. Court of Appeals for the Fifth Circuit who is a big
critic of qualified immunity, has penned a few piercing opinions lambasting the doctrine. In
Zadeh v. Robinson, his opinion concurring in part and dissenting in part, argued that the “clearly
established” test operates as a “legal deus ex machina” that precludes Fourth Amendment claims,
for example, of being vindicated before the law. “To some observers, qualified immunity smacks
of unqualified impunity, letting public officials duck consequences for bad behavior—no matter
how palpably unreasonable—as long as they were the first to behave badly.” Judge Willett
synthesized his views in his dissent in Cole v. Carson: “The real-world functioning of modern
immunity practice—essentially ‘heads government wins, tails plaintiff loses’—leaves many
victims violated but not vindicated.” This is the thrust of the main argument against qualified
immunity. It stacks the deck against victims of serious rights violations and means that
constitutional and statutory guarantees go unfulfilled for many Americans.

2. Eliminating qualified immunity is necessary to ensure that police officers and other citizens are
treated equally under the law. Radley Balko writes, “There’s a good argument to be had over
whether police officers should be held to the same legal standards as the rest of us, or, given the
high stakes that come with those powers, we should hold them to a higher standard — complete
fidelity to the letter and spirit of the law.

But in a free society, there is no substantive argument that the officials we entrust with
these powers should be held to a lower legal standard, that we should let them pick and choose
which laws they want to follow” (emphasis in original). Yet this is what qualified immunity has
done, the argument posits. It has excused police officers and government officials from the
consequences of violating the rights of citizens. This is particularly problematic because it
creates two standards of law: one for state actors like police officers and another for other
citizens. Qualified immunity means that police officers are treated far more leniently for the same
behavior that would earn ordinary citizens jail time. The old adage that “no one is above the law”
1s particularly relevant here. Perhaps the adage should be revised in light of legal doctrines like
qualified immunity to*no one should be above the law” to make clear that this should be a
position Americans should fight for rather than being a wholly accurate description of how

matters have panned out,

3. Eliminating qualified immunity would help rebuild trust in law enforcement

National survey results detected a decrease in trust in law enforcement beginning in 2020.
Scottie Andrew reported for CNN that only 48% of Americans had “a great deal of” or “a lot of”
trust in the police in 2020, a three-decade low that is down from 53% in 2019 based on Gallup
polling data. Mr. Andrew conjectured that this is in part a result of increased media coverage and
attention to the deaths of black Americans like George Floyd at the hands of police and noted
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that the drop in confidence 1in the police is particularly acute among blacks. Since 2020, some of
the lost confidence in the police, among black Americans and the American public in general,
has been restored. However, confidence in law enforcement is below what it was in the
pre-pandemic United States. According to Gallup, as of July 2021, only 11% of black adults,
17% of white adults, and 35% of Hispanic adults have “a great deal” of or “quite a lot” of
confidence in the criminal justice system. Over the three-year period from December 2018 to
December 2021, the percentage of Americans who have “not too much” trust in police officers or
“no confidence at all” increased from 22% to 31% based on data from Pew Research Center. The
percentages of Americans who have “a great deal” of confidence in police officers and “a fair
amount” of confidence in police officers decreased from 30% to 20% and 78% to 69%,
respectively, over the same time period. Restoring trust in law enforcement is important. After
all, police officers are members of a community. They are the members of the citizenry who play
the vital role of keeping the streets safe, ensuring public order, apprehending criminals, and
helping to lock away those who violate the rights of the largely law-abiding population. Law
enforcement can more expeditiously perform their duties when they have the trust of their
communities. Individuals who trust police officers are more likely to report crimes, assist law
enforcement with investigations into criminal wrongdoing, be aware of corruption and official
malfeasance, and otherwise participate as active citizens in their communities.

However, restoring trust in law enforcement requires action to be taken. Changes to the
structure and police practices of police and sheriff's departments and is a place to start. In the
“Relevance of Qualified Immunity Today™ section, I wrote that proposals to reform policing
“include, but are not limited to, banning chokeholds, eliminating no-knock raids, defunding the
police, creating national standards for police training and de-escalation, restructuring Fraternal
Order of Police contracts, and changing police culture.” However, reforming qualified immunity
may be the most critical factor that will help society achieve its goal of restoring trust in police
officers. The two biggest reasons it does so were explained above: reining in the doctrine would
substantially reduce the frequency with which individuals® inherent rights are violated and would
ensure that police officers and others are treated equally before the law. Constitutional liberties
like the freedom of speech, the freedom of the press, the right to be free from arbitrary uses of
force, and the right not to be searched without proper cause is deeply ingrained in the American
legal tradition and are guaranteed by the U.S. Constitution. By removing the defense of qualified
immunity, which often serves as a barrier to protecting these liberties, citizens can be more
assured of their dignity as free people and as American citizens. Additionally, by synchronizing
the legal procedure and penalties in use-of-force lawsuits, for example, by eliminating the
qualified immunity loophole, which allows police to get away with actions that would be a
one-way ticket to prison if performed by someone besides law enforcement personnel, citizens
would feel on the same level with police officers. With qualified immunity in place, ordinary
citizens may feel that police officers are too often “above the law.” Given that police officers are
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citizens and members of the community, too, it is essential that they are treated like everyone else
and held to the same standards as their non-police brethren.

A community that has genuine trust in law enforcement officers who are appropriately
held accountable for their performance and deeds, good and bad, is likely to be more resilient
against crime, disorder, and other societal ills. Ben Harris and James Devereaux explain why
police accountability is crucial: “When members of society do not trust that law enforcement will
be held accountable for its failings, mostly at the expense of a few, then it impacts the ability of
law enforcement to protect people. When law enforcement is truly needed, such as to control
rioting and violence, trust that any aggressive interventions are fair and reasonable will have
already been compromised, which in turn leads to less trust and more potential rioting, which
leads to more heavy-handed police interventions and so forth.” Furthermore, they explain why
eliminating qualified immunity would be beneficial to the cause of increasing the public’s trust in
police in a manner consistent with the incentives-focused framework I develop in the “Interests
and Incentives” section: “Abolishing qualified immunity raises the costs of misbehavior. And as
the cost of abuse increases, so will the reputation of law enforcement as an institution that serves
all, as bad actors are priced out of the occupation.” Jay Schweikert, answering a question from
Congressman Jerry Nadler, stated that qualified immunity “has undermined the efficacy of the
law enforcement community by exacerbating the public’s unfortunately accurate perception that
police officers who routinely commit misconduct are not held accountable.” To the extent that
changing qualified immunity umproves prospects for police accountability, reform in this area
could help repair the legitimacy crisis of law enforcement. The public, by and large, seems to
agree with qualified immunity reform when polled. Most American adults believe qualified
immunity should be eliminated and that people should be allowed to sue police officers for
misconduct. I spell out a few noteworthy data from a 2020 survey in the “Interests and
Incentives” section: “63% [are] in favor of eliminating qualified immunity including a majority
of Democrats and independents (79% and 64% respectively) and a minority of Republicans
(42%). 79% said that a police officer who violates someone’s rights should face consequences
even if he or she did not know of the illegality of his or her actions.” It is crucial to keep in mind
that most Americans do not know about qualified immunity and its significance in the criminal
Justice system. Education may be a requusite first step in eventually realizing significant change.

B. Reasons to Keep Qualified Immunity
There are several arguments in favor of qualified immunity. These arguments and my

assessment of their merit are discussed below,

1. Qualified immunity 1s essential for police recruitment

Eliminating qualified immunity, the argument goes, would exacerbate recruitment and
retention difficulties in municipal police departments. Police unions and organizations like the
Fraternal Order of Police frequently make this argument. Conservative lawmakers have also
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embraced it. Senator John Cornyn, a Republican from Texas, remarked, “We're already having
trouble recruiting police, and police are retiring early,” implying that eliminating qualified
immunity would exacerbate the issue by “making it possible for trial lawyers and people to sue
for money.” According to CNN, “Cornyn’s concerns were echoed by a range of rank-and-file
Senate Republicans as well as some of the more senior members of the conference.” Senator Tom
Cotton, a Republican from Arkansas and one of qualified immunity’s staunchest defenders,
wrote, “Few officers would continue policing if, any time they arrest a criminal, they could face
protracted litigation.”

Whether the concerns of Mr. Cornyn, Mr. Cotton, and other policymakers skeptical of
altering qualified immumnity are warranted is an empirical question. In setting about answering it,
it helps to look at police recruitment and retention numbers, which more and less show that
recruiting and retaining officers has become more challenging for municipal police departments.
Although there are no official aggregated nationwide statistics, there is reason to believe that
cities, small and large, have faced a recruitment crisis when it comes to police departments.
According to a report by the International Association of Chiefs of Police (IACP), 78% of
departments said they had difficulties in recruiting qualified candidates, 65% said that not enough
potential candidates were applying to join law enforcement, and 75% said that recruitment
challenges are greater today than they were five years prior.

Mike Neilon of the Philadelphia Fraternal Order of Police said the past few years have
presented police departments with “the perfect storm™ of factors that have coalesced to pose
concerns for maintaining their ranks. “We are anticipating that the department is going to be
understaffed by several hundred members,” he expressed. The numbers corroborate his
prediction: the Philadelphia police department has only 6012 officers, 368 less than its target.
Senior members of the Philadelphia Police Department and city government are concerned about
the low number of candidates for recruitment and the high number of officers considering leaving
or retiring from the department.

A June 2021 report published by the Police Executive Research Forum found that
“agencies are currently filling only 93% of the authorized number of positions available.”
Departments experienced a 5% decline in hiring, as well as a worrying 18% rise in resignations
and a striking 45% increase in retirements between April 1, 2020, and March 31, 2021. “The
exodus is affecting departments large, small, and in between,” notes Eric Westervelt. Indeed, the
problem affects municipal police departments across the nation. In addition to Philadelphia, San
Jose, Oakland, San Diego, Chicago, Seattle, Atlanta, Kansas City, and Portland
have experienced problems with recruiting and retaining police. This unfortunately comes amidst
a wave of crime in large cities. Indeed, rising rates of homicide and other violent crimes have
gripped urban communities across the country in the last few years.

There are multiple possible explanations for the recruitment and retention crisis. Two
culprits for recruitment and retention difficulties are the pandemic that caught departments
unprepared to make the switch to virtual training and screening, and a “nationwide discussion

Institute for Youth in Policy | Journal of Policy Analysis 26




#i¥ Inetitute for

“ Youthin POI'IC-‘-Y

about policing” and law enforcement budgets spwrred by the death of George Floyd. Recruitment
has been tough in recent years due to a plethora of factors including bureaucratic
mismanagement within police departments, young people entering other professions, and the
views of a vocal minority who harbor an antipathy to policing and the officers who take on this
profession. Neil MacFarquhar, who focused on the retention crisis in Asheville, North Carolina
for the New York Times, found that police felt that they were being unfairly vilified. Some
officers said that they were excluded from social circles or threatened just for being cops amid
unruly protests catalyzed by the death of George Floyd. Police departments, in the last two years,
have been subject to intense scrutiny, and this at times, has contributed to an “anti-cop clunate”
in which many officers are discouraged from continuing in the law enforcement profession.

Despite the validity of the claim that recruitment has been far from easy for police
departments recently, it is dubious to say that repealing qualified immunity would exacerbate the
issue. As Jay Schweikert notes, “Police officers are nearly always indemnified for any settlements
or judgments against them, meaning that their municipal employers, not the officers themselves,
actually end up paying.” He cites a well-regarded law review article paper titled “Police
Indemnification” by UCLA Professor Joanna C. Schwartz, which reviews data on
indemnification in civil rights damages actions in 44 large and 37 mid-sized and small law
enforcement agencies in the United States. Professor Schwartz finds that “governments paid
approximately 99.98% of the dollars that plaintiffs recovered in lawswits alleging civil rights
violations by law enforcement,” If, on average, officers themselves are only personally hable for
2 cents out of every one hundred dollars in settlements and judgments for official misconduct,
they will bear a very insignificant part of the burden in a world in which they can be sued for
violations of constitutional rights beyond those that meet the “clearly established” standard.
Consequently, removing the qualified immunity defense would not do much, if anything, to
dissuade officers from staying in law enforcement and recruits from joining, even if it will allow
more litigation from those who seek recourse for alleged rights violations.

Removing qualified immunity would also not open officers up to unrestricted and
outrageous amounts of litigation and liability because “even in the absence of qualified immunity,
it 1s by no means easy to demonstrate that a police officer violated your constitutional rights.”
Litigants who allege serious misconduct on the part of police still need to meet a high burden to
show that what officers did violated the Constitution or rights established by statute.
Furthermore, officers would still be able to defend themselves on the grounds that what they did
was reasonable given the circumstances. Consequently, officers that keep in mind their
responsibility to respect the rights and dignity of those they interact with have very little to fear.
They will not be driven out of the law enforcement profession. Lurking underneath the argument
that qualified immunity is required to maintain recruitment and retention at a reasonable level is
the belief that police will only have an incentive to join police departments if there are few, if any,
limits on their behavior when interacting with citizens. This criticism seems dubious. Underlying
it is the overly cynical view that the assurance that officers will be allowed to act, more or less,
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with impunity on the job is viewed in the minds of prospective recruits as a requisite factor in
their decision to join the ranks of law enforcement.

There indeed seems to be some dip in law enforcement recruitment capabilities in recent
years. Some municipalities are struggling to replace retiring officers with younger recruits, partly
due to an environment in which the death of George Floyd looms large. The mistake in the
argument 1s the claim that qualified immunity, which dooms litigants from achieving
much-needed legal remedies, is needed to sustain department ranks. As Mr. Schweikert notes,
although many major professions like doctors, architects, and lawyers are given some sort of
unmunity protection in certain situations, none of them are granted such a wide latitude to
dismuiss legal claims against themselves. Making it easier for victims who feel that they have
been unjustly treated to pursue their claims in a court of law will not destroy the profession, nor

make it significantly more intractable to repair falling recruitment and retention rates.

2. Police officers sometimes need to use force and make “split-second, life-or-death
decisions”

Police officers indeed have to make split-second decisions when interacting with people
in uncertain situations. In fact, developing an intuition about split-second decisions features in a
large portion of police officers’ training. Mr. Schweikert paraphrases one argument in support of
qualified immunity as follows: “It 1s both unfair and unwise for courts to second guess these
[split-second] decisions, and holding officers personally liable whenever they make the ‘wrong
call’ will deter them from carrying out their duties in the first place.” A more nuanced version of
this argument is that police officers need discretion to perform their duties properly and that the
“clearly established” standard serves as a protection for officers whose actions were reasonable,
but resulted in unfortunate outcomes, like injury to a suspect. The Fraternal Order of Police made
an argument along these lines after the death of Ma’Khia Bryant in Columbus, Ohio. Police
officers, in trying to break up a chaotic fight, noticed a combatant with a knife who may have
been about to stab a woman. The police officer fired, accidentally killing Ms. Bryant. The
Fraternal Order of Police described the decision as “[a]n act of
heroism, but one with tragic results.” They noted that the incident “illustrates that ‘split-second,
Life-or-death decisions™ are all too real, and none of them are easy.”

The idea that police sometimes need to use force and make life-or-death decisions with
only a fraction of a second of time to think is a valid point. It has become painfully clear after the
failed police response in Uvalde, Texas, that police must act quickly and may need to use lethal
force to neutralize an active threat. It is true that cops may need to use force when lives are
immediately on the line. However, it does not logically follow that we must acquiesce to a legal
system that rarely punishes officers for apparent and egregious violations of individuals’ rights.
Officers often need to use force, but a doctrine that protects an officer who accidentally shoots a
child after trying and failing to shoot a dog (Corbitt v. Vickers) need not be maintained.
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I asked Patrick Jaicomo, an opponent of qualified immunity, “[w]hat [he would] say to
critics that say police officers need leeway to thoroughly perform their duties including immunity
from legal liability.” Mr. Jaicomo replied that “police are already provided leeway to perform
their duties by the Constitution” (emphasis in original). For example, “[t]he Fourth Amendment
only prohibits unreasonable searches and seizures. If reasonableness is not enough leeway for the
police they should consider another line of work™ (emphasis in original). Constitutional law
Jurisprudence already provides limiting principles.

Proponents of qualified immunity are correct when they argue that police need to make
sphit-second, life-or-death decisions in an effort to thwart immediate threats to human lives,
However, there are other protections for officers in these cases. The law would still consider
police encounters with civilians in excessive force suits holistically, considering whether an
officer had a reasonable basis for acting in the way he or she did. Jay Schweikert points to
Graham v. Connor, in which the Supreme Court established an “objective reasonableness”
standard, The “objective reasonableness” test in Graham is deferential to police and provides that
“[t]he ‘reasonableness’ of a particular use of force must be judged from the perspective of a
reasonable officer on the scene, rather than with the 20/20 vision of hindsight.” The fraught
circumstances of a criminal situation matter when assessing a police officer’s actions, and those
actions must be assessed from the perspective of an officer who is presumptively viewed as
reasonable.

Jay Schweikert testified on the topic of misconceptions about qualified immunity before
the House Committee on the Judiciary. He said, “Qualified immunity is not a good-faith defense,
and 1t is not necessary to protect the discretion of police officers to make difficult on-the-spot
decisions in the field. ... The doctrine of qualified immunity only matters when a public official
has in fact, violated someone’s federally protected rights. That means if a police officer is [sic]
has not committed any constitutional violation, then by definition, they don’t need qualified
immunity to protect themselves because they haven’t broken the law in the first place. And the
Supreme Court has made crystal clear that when police officers make good-faith mistakes of
judgment, such as arresting someone who turns out to be innocent or using force that turns out
with the benefit of hindsight to have been unnecessary they have not violated the Fourth
Amendment at all so long as they acted reasonably. In other words, deference to reasonable
on-the-spot decisions by police officers is already baked into our substantive Fourth Amendment
jurisprudence. ... The cases where qualified immunity ends up mattering aren’t those where
officers made reasonable mistakes of judgment. They re the cases where officers acted in bad
faith, but where courts simply had yet to address that exact scenario.” Graham’s “objective
reasonableness” standard asks us to interpret an officer’s actions in a manner favorable to police
discretion in the “tense, uncertain and rapidly evolving” situations that typify police work, Barry
Friedman, an NYU law professor, and others have criticized the Rehnquist-led majority for
creating a “lodestar” that “created this impression that almost nothing is out of bounds.”
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Nevertheless, Graham’s “objective reasonableness™ standard and Tennessee v. Garner’s holding
that the Fourth Amendment allows officers to use deadly force when they have a

legitimate reason to believe that a fleeing suspect poses an immediate danger to others pale in
comparison to qualified immunity, which prevents any semblance of accountability if a similar
fact pattern in the relevant jurisdiction is not identified. Force, including lethal force, is
sometimes necessary, but exercising such power cannot always be excused. Otherwise, we risk
excusing some egregious violations of constitutional rights such as those discussed herein.

3. Eliminating qualified immunity would delegitimize law enforcement in the eyes of the public

Sometimes the argument 1s made that qualified immunity reform is a broader attempt to
hamstring the police’s crucial role in society. Senator Tom Cotton wrote that “[a]ny effort to
abolish or significantly curtail this indispensable protection is a veiled attempt to defund, defame,
and disarm the police in the midst of the worst violent-crime wave in a generation.” Although it
is unfortunately true that some who argue for the abolition of qualified immunity also adopt
views like a major defunding of police or a reduction in their crime-fighting prerogatives, it is
also true that qualified immunity and its more extreme alternatives need not coexist, especially
since reforming qualified immunity has the support of a majority of the public while defunding
the police definitely does not according to national swrveys from the Cato Institute and Pew
Research Center,

Although its critics blast qualified immunity as an attempt to delegitunize law
enforcement, in fact, the opposite is true. Qualified immunity delegitimizes law enforcement by
allowing severe violations of individual rights and in turn tarnishing the public’s perception of
law enforcement. I explain why eliminating qualified immunity may boost law enforcement’s
public image and help it gain the public’s trust in the “Reasons to Eliminate Qualified Immunity”
section, but some points about how qualified immunity affects law enforcement’s legitimacy and
position in society are important to note.

In one Cato Institute study, 86% of police officers surveyed agreed that “highly publicized
incidents, where police had a fatal encounter, have made it harder to do their jobs.” As I have
previously explained, “A community that has genuine trust in law enforcement officers who are
properly held accountable for their performance and deeds, good and bad, 1s likely to be more
resilient against crime, disorder, and other societal ills.” Rebuilding trust starts with ensuring that
deadly force i1s only employed when it is truly needed and within the boundaries established by
statute and by the Constitution. Qualified immunity “incentivizes police departments to hang on
to bad officers” according to the study, which means that officers who perform their duties
honorably have to work alongside those who do not. The misdeeds of the few who fail to respect
individuals’ constitutional rights and dignity may be applied through association to the majority
of officers who do nothing of the sort, contributing to a crisis of confidence in a crucial pillar of
civil society: law enforcement.
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The authors of the study, James Craven, Jay Schweikert, and Clark Neily, write, “Good
police shouldn’t carry the burden of being lumped together with the proverbial bad apples who
wantonly violate people’s rights.” Recently, some law enforcement groups like the Major Cities
Chiefs Association (MCCA), the Law Enforcement Action Partnership, and the National
Organization of Black Law Enforcement Executives have taken to calling for an end to qualified
immunity. This is another example of how alliances sometimes crosscut and shows that police
may be beginning to recognize that the judicially-created doctrine delegitimizes their line of
work. Weeding out cops who neglect to treat citizens with baseline standards of dignity - by
eliminating the doctrine of qualified immunity that allows for these abuses - allows cops that
perform their job with care and composure to focus on their law enforcement duties, free from
those whose actions are in stark contradistinction to the values to which they adhere.

4. Qualified immunity is a necessary protection against excessive lawsuits

Supporters of a qualified immunity claim that the doctrine is necessary to disincentivize
spuriously lawsuits that would embroil officers in unnecessary and excessive litigation that would
distract them from doing their duties as sworn members of the law enforcement community. In a
National Review op-ed, Senator Tom Cotton made the argument that qualified immunity
“protects officers from malicious lawsuits that would otherwise financially cripple them and
hollow out departments.” Mr. Cotton compared the immunity proffered by the doctrine to the
immunity granted to other public officials like judges, politicians, and park rangers. Although this
paper has focused on the role of qualified immunity in policing, it is true that qualified immunity
applies to a wide range of government officials beyond the police. The question of whether
qualified immunity for non-police government officials is just or valuable will not be resolved
here, but the claim that qualified immunity is needed to protect officials against lawsuits should
be subjected to scrutiny because frivolous lawsuits are a problem unrelated to qualified immunity.

As Jay Schweikert explained in testimony about civil rights litigation reform before the
House Committee on the Judiciary, “[T]he doctrine only matters, where (1) a public official has
violated someone’s rights, but (2) a court holds that those rights were not clearly established at
the time of the violence. So by definition, it [qualified immunity] only makes a difference where
the underlying case 1s mertorious. If a civil rights suit is actually frivolous, in other words, if 1t
lacks legal or factual merit, then other tools of civil procedures are perfectly capable of
dismissing those claims.” In other words, qualified immunity only applies where a constitutional
and/or statutory violation has been determined to occur (in which case qualified immunity would
lead to the suit being dismissed on the grounds that the right was not “clearly established™). If a
lawsuit lacks merit (if it 1s spurious or frivolous), it means that no constitutional or statutory
violation has occurred, which in turn means that the suit will not proceed to the stage in which
qualified immunity is a relevant factor.

VIL. Tried Policy
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A. States
Given the inaction of Congress and of federal courts in rolling back qualified immunity,

Ilya Somun, a law professor at George Mason University’s Antonin Scalia Law School,
recommends that state governments enact reform measures, recognizing that state and local
police are responsible for most law enforcement operations in the United States. State legislators
have indeed taken the lead in proposing reforms to qualified immunity. In the last two years,
lawmakers in Colorado, Connecticut, Minnesota, Illinois, New Mexico, Massachusetts, and New
York City have attempted to rein in the doctrine in various ways and with varying degrees of
success. This section focuses on the successes of lawmakers in Colorado and New Mexico, the
two states which have passed laws that make it easier for litigants to file lawsuits in state courts
alleging a violation of rights guaranteed by state laws or the state constitution.

The Colorado General Assembly passed the Enhance Law Enforcement Integrity Act
(SB20-217) on June 13, 2020. The legislation 1s sweeping and covers a broad scope of criminal
Jjustice reform measures. For example, it will require most state officers to wear body cameras,
requires timely reporting of data relating to the use of deadly force and violations of department
policy, restricts the use of projectiles and chemical agents by law enforcement against protesters,
prohibits chokeholds, establishes penalties for an officer’s failure to intervene when another
attempts to unlawfully use deadly force, creates a database cataloging data about officers’ failure
to follow protocols, establishes a procedure for the revocation of peace officer certification for
failure to complete training, and empowers the Colorado attorney general to prosecute officers
who repeatedly violate rights or department policies. The act also makes important changes to
the legal framework for lawsuits alleging rights violations. According to the official summary of
the bill, “[t]he act allows a person who has a constitutional right secured by the bill of rights of
the Colorado constitution that 1s infringed upon by a peace officer to bring a civil action for the
violation.” In other words, the legislation allows litigants in use-of-force claims, for example, to
bring suit against police officers who they allege have violated their rights under the Colorado
Constitution in state court. The legislation clarifies that qualified immunity shall not be a defense
against these civil claims. Furthermore, if an officer is determined to not have acted in good faith,
they can personally incur financial penalties equal to 5% of the judgment, up to $25,000. The
officer’s employer, usnally a municipal police department, would otherwise indemnify the officer
for the claim and pay the amount delineated by the judgment.

Colorado State Representative Leslie Herod set out to answer the question of how the
Colorado General Assembly’s attempt to reform qualified immunity and policing practices
succeeded, whereas elsewhere attempts at change, including a previous bill to eliminate qualified
immunity, met an immovable brick wall. “Thousands of people from across the state were all
singing from the same page” as a result of an environment conducive to criminal justice reform
in which images of police abusing their powers were widely disseminated on social media and
the internet, she said. In fact, Colorado’s policing reform bill was passed no more than three
weeks following the death of George Floyd in Minnesota, after which demands for change to
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police practices were louder than ever. After “16 intense days” of negotiations, progress on the
issue was made, and the bill that became the Enhance Law Enforcement Integrity Act was
drafted. Ms. Herod says that she is still not sure how a diverse coalition of liberals, some
conservatives, civil rights groups like the ACLU, and interest groups representing law
enforcement was assembled and mobilized to get SB20-217 past all the hurdles. She simply said,
“The system — our great American experiment — actually worked. The pressure coming directly
from the people of Colorado demanding change was immense, and it was bipartisan and reached
across racial demographics.” Colorado’s bill is an instructive lesson that shows that change is not
impossible, despite what it may sometimes seem.

On April 7, 2021, New Mexico passed the New Mexico Civil Rights Act (HB 4), which
bars officials from employing the state analog of the qualified immunity defense in civil rights
suits brought under the New Mexico Constitution. The 20 New Mexico Civil Rights Act is
similar to Colorado’s Enhance Law Enforcement Integrity Act. Both acts eliminate the state
version of the qualified immunity defense and clear the road for litigants to file lawsuits in state
courts. Both acts deal with qualified immunity and policing by instituting a means of procuring
remedies to violations of rights established by the states’ respective bills of rights in the New
Mexico and Colorado state constitutions. Both legislative reforms were also supported by a
diverse coalition. The New Mexico Civil Rights Act was backed by civil rights groups like the
ACLU of New Mexico, the Innocence Project, the National Police Accountability Project, and
the Institute for Justice, as well as the New Mexico chapter of the Charles Koch-backed
Americans for Prosperity.

There are conspicuous differences between the two states’ pieces of legislation as well.
Firstly, the New Mexico Civil Rights Act eliminates the qualified immunity defense for all state
government employees, making it in one important respect broader than the Enhance Law
Enforcement Integrity Act, which only applies to law enforcement officers in Colorado.
However, in one significant way, New Mexico’s reform is narrower than that of Colorado. At the
eleventh hour, HB 4 was altered to include a section (Section 8) that requires government bodies
to indemnify employees for judgments brought under the New Mexico Civil Rights Act and pay
the entirety of the judgment and all litigation costs. Under the new New Mexico law, “agencies
are held vicariously liable for the actions of their employees, while the individual government
workers are not at risk of personal liability.” By contrast, Colorado’s law moved slightly away
from the prevailing complete indemnification practice by opening up police officers to personal
lLiability for up to 5% of the judgment in cases where they demonstrably acted in bad faith. Under
Colorado’s law, the potential liability of a small portion of the judgment means that officials have
“skin in the game,” whereas “individual defendants can never be personally liable for the injuries
they cause” in New Mexico, observes Jay Schweikert. According to the Washington Post, the
removal of the provision that would have allowed litigants to identify individual officers or
government employees who violated their rights and open them up to personal liability was done
so discreetly that even staunch supporters of the bill, including those who testified before the
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state legislature, did not initially know that the change had happened. Advocates for HB 4 believe
that the bill was changed at the behest of law enforcement lobbies, who had been warning about
potential repercussions of the legislation: anti-crime police operations would be derailed, officers
would go bankrupt, and members of the law enforcement community would resign en masse.
Nevertheless, Mr. Schweikert described the New Mexico Civil Rights reform as a historic and
“welcome beacon of hope.”

Law professor Ilya Somin has observed that despite incipient momentum to rework or do
away with qualified immunity at the state level, the efforts of state lawmakers have largely gone
begging, New Mexico, Colorado, and the other states that have made reforms to qualified
mmmunity are the exceptions rather than the rule. Mr. Somin postulates that the principal problem
with qualified immunity reform is that the concentrated interests of a well-organized minority
tend to win over the dispersed interests of a mostly apathetic majority. (See chapter 8 of Charles
Wheelan’s Naked Economics titled “The Power of Organized Interests: What economics can tell
us about Politics.”) Mr. Somin reasons, “While large majorities of the general public oppose QI,
most do not follow the details of reform legislation, and only a few voters see QI reform as one
of their highest priorities. By contrast, police and other law enforcement interests are well aware
of the issue, do follow relevant legislation closely, and are more than willing to punish state
legislators who cross them.” A Washington Post analysis has shown that entrenched interests,
police unions being chief among them, have managed to ensure that “in state after state, the bills
[to undo qualified immunity] withered, were withdrawn, or were altered beyond recognition.”
Despite New Mexico being a relative success story in qualified immunity reform, it nevertheless
offers a cautionary tale that legislators may end up acquiescing to special interest groups even if
they otherwise think that legislative action at curbing qualified immunity is a needed idea. Other

state attempts to restrict qualified immunity have suffered worse fates than the New Mexico Civil
Rights Act, with 35 reform bills dying between April 2020 and October 2021.

B. Federal

Although a federal attempt to eliminate, roll back, or change qualified immunity has not
passed the finish line, Congresspeople have proposed pieces of legislation that would do just that.
Congressman Justin Amash sponsored the Ending Qualified Immunity Act (H.R.7085), a short
bill that amends 42 U.S.C. § 1983 by eliminating the defense of qualified immunity in civil
actions in which rights have allegedly been deprived under the color of law and explicitly
repudiates the “clearly established” standard that has become the centerpiece of the judicial
interpretation of the doctrine. In a “Dear Colleague™ letter from the congressman’s office, M.
Amash rebukes the Supreme Court’s qualified immunity decisions as being positioned “in
contravention of the text of the statute [the Civil Rights Act of 1871] and the intent of Congress.
It is time for us to correct their mistake. My bill, the Ending Qualified Immunity, does this by
explicitly noting in the statute that the elements of qualified immunity outlined by the Supreme
Court are not a defense to liability.” The bill attracted 66 cosponsors: 65 Democrats and 1
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Republican. In fact, the bill was tripartisan, being officially backed by several Democrats, one
Republican (Congressman Tom McClintock), and one Libertarian (Mr. Amash himself). Despite
the support that the legislation attracted, no further action was taken on the bill in the House of
Representatives or the Senate, where it was introduced as S.4142 by Senator Ed Markey.
Senator Mike Braun, a Republican from Indiana, sponsored the Reforming Qualified Immunity
Act (5.4036) a few weeks after Mr. Amash introduced his bill. Unlike the Ending Qualified
Immunity Act, Mr. Braun’s bill modifies, rather than eliminates, qualified immunity. According
to a press release accessible on Mr. Braun’s official Senate website, Mr. Braun views the original
conception of qualified immunity as advantageous but believes the doctrine over tune had
deviated from 1ts original purpose of protecting government employees from liability when they
acted in good faith. “The Reforming Qualified Immunity Act re-instates the original qualified
immunity standard. Government employees, including law enforcement officers, would be
permitted to claim qualified immunity when sued under 42 U.S5.C, § 1983 only when: Conduct
alleged to be unlawful had previously been authorized or required by federal or state statute or
regulation. [Or a] court had found that alleged unlawful conduct was consistent with the
Constitution and federal laws.” The Reforming Qualified Immunity Act “attracted no Senate
cosponsors and was faced with a strong backlash from some quarters,” I wrote in the
“Stakeholders™ section.

The George Floyd Justice in Policing Act (H.R.1280) was introduced by House
Democrats in 2021, The bill 1s expansive, and its pros and cons cannot be discussed here for the
sake of space. Among its multitudinous provisions are measured to prohibit carotid holds and
chokeholds at the federal level, incentivize their elimination in the 50 states by conditioning
federal law enforcement funding of their elimination, update police training, prohibit no-knock
warrants in certain federal cases, shift from a willfulness standard to a recklessness standard
when evaluating claims of police misconduct, speeding up the adoption of body cameras,
creating a national registry for incidents of serious police misconduct, and end qualified
immunity at the federal level, according to NBC News. According to Congress.gov, the
legislation has 199 cosponsors in the House of Representatives in addition to Congresswoman
Karen Bass, who sponsored the bill. H.R.1280 passed in the House on March 3, 2021, by a
220-212 vote, with all but two Democrats voting in favor of the bill and all but one Republican
voting against it. No further action was taken on the bill as Senate Republicans and Senate
Democrats were unable to resolve their differences of opinion and reach a compromise.

In June 2020, Senate Republicans, led by Senator Tim Scott and aided by Senator Mitch
McConnell, proposed a “policing bill that would discourage, but not ban, tactics such as
chokeholds and no-knock warrants™ according to the Washington Post. The bill was seen as a
more restrained version of the Democrats’ legislation, tackling similar issues but offering
solutions that Democrats averred were “literally not sufficient” and “woefully inadequate” in the
words of two prominent Democratic Senators. Senate Democrats led by Senator Chuck Schumer
used the procedural filibuster to block debate on the Republican proposal. Several frustrating
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rounds of negotiations took place over more than twelve months. In August 2021, Politico
reported that qualified immunity reform, which was “one of the main points of contention in the
police reform negotiations,” was withdrawn from the talks between Republican and Democratic
negotiators, This development was much to the chagrin of some progressives, including
Congresswoman Cori Bush, who “called the removal of qualified immunity a redline.” Other
Democrats, like House Majority Whip Jim Clyburn, were willing to make concessions to seek a
finalized agreement. The following month, however, talks collapsed amid legislative gridlock,
with the parties unable to reach a consensus on what should be included in the bill.

I asked Patrick Jaicomo about the likelihood that federal legislators will take action to
revise the qualified immunity doctrine: “Do you think that public appetite for eriminal justice
reform will result in action aimed at reforming qualified immunity, or will hurdle like police
unions and prosecutors concerned with crime stymie efforts at reform?” Mr. Jaicomo’s answer
was equivocal: “It’s hard to guess what public opinion will accomplish. It could be everything, or
it could be nothing. We are still committed to pushing for reforms in courts, Congress, and the
public square. But I have to admit that I am less optimistic about congressional reform given that
all of the protestings after George Floyd was killed was not enough to get Congress to find a
solution.”

VIII. Policy Options
A. Judicial
There are two principal ways to approach this issue: by means of the judicial branch and

by means of the legislative branch. Both methods are important, but going to the judicial route
may be the best way to start. There are two reasons why. Firstly, engaging the judiciary by
fighting on behalf of victims who have had their rights violated by those in positions of power
can help deliver immediate relief to such individuals who have no place but the courts to which
to turn. Patrick Jaicomo, who works as an attorney at “a public interest law firm which has
represented clients before federal courts including the Supreme Court,” tells me that
“fundamentally, as attorneys, our first goal is to serve our clients. And filing these lawsuits to
vindicate the rights of our clients and make them whole is independently valuable to both them
and us. If it weren’t, public interest lawyers should consider another line of work.”

Secondly, the judiciary is the branch of government responsible for inventing the qualified
immunity doctrine, which has metastasized into a major problem as courts keep adding to its
Jurisprudential morass. I asked Mr. Jaicomo about “what role [he] see[s] litigation playing in not
only helping individual clients procure compensation for police abuses, but also at chipping away
at ... a confusing patchwork of immunity doctrines’ (from ‘Constitutional GPA’ by Miller,
Cairns, Bidwell, Jaicomo, and Morton) like qualified immunity.” He replied, “Since qualified
immunity is a legal doctrine, litigation is hugely important for shaping its contours. Obviously,
Congress is another avenue for change—one that we also pursue. But the Supreme Court created
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this problem in Harlow v. Fitzgerald (and Pierson v. Ray before that), so bringing legal
challenges is one way to fix it, even if incrementally.”

That being said, what can courts do to change or get rid of qualified immunity? Lower
courts cannot do a whole lot. In his Cole v. Carson dissent, Judge Don Willett, who has served
since 2018 on the Court of Appeals for the Fifth Circuit, expressed his disappointment at modern
qualified immunity doctrine but said that there was little he could do to improve it: “[Als a
middle-management circuit judge, I take direction from the Supreme Court. And the Court’s
direction on qualified immunity is increasingly unsubtle. We must respect the Court’s exacting
instructions— even as it 1s proper, in my judgment, to respectfully voice unease with them.” And
voicing unease he has done, but he has been joined by a few of his federal court colleagues. It is
clear that the judicial solution to the qualified immunity mess must come from the Supreme
Court. However, commentators including Mark Joseph Stern and Ilya Somin have expressed
skepticism that the high court will be fixing the qualified immunity doctrine anytime soon,
pointing to two cases - Rivas-Villegas v. Cortesluna (discussed in “Overview™’) and City of
Tahlequah v. Bond - in which no justices dissented from the Supreme Court overturning lower
courts’ findings that officers were not entitled to qualified immunity.

Not everyone is in agreement with this line of reasoning though. Patrick Jaicomo, an
expert on the high court’s qualified immunity jurisprudence, believes that a major recalibration of
qualified immunity by the judiciary could be on the horizon. “Three sitting justices of the
Supreme Court — Clarence Thomas, Sonia Sotomayor, and Neil Gorsuch — have at times
articulated skepticism about the extent to which qualified immunity is granted in cases involving
interactions between police officers and citizens,” [ wrote in my communication to Mr. Jaicomo.
“Notably, Justice Thomas, in dissenting from the denial of certiorari in Baxter v. Bracey,
criticized federal courts’ QI jurisprudence and what he sees as a deviation from the statutory text.
What do you view as the prospects for federal courts scaling back the doctrine, and how would
you contrast that with prospects of legislative-driven reform?” In responding to my query, Mr.
Jaicomo referred me to a law review article he co-authored with Anya Bidwell that was recently
published in the Journal of Law & Criminology.

In “Recalibrating Qualified Immunity: How Tanzin v. Tanvir, Taylor v. Riojas, and
McCoy v. Alamu Signal the Supreme Court’s Discomfort with the Doctrine of Qualified
Immunity,” Mr. Jaicomo and Ms. Bidwell find promise in three Supreme Court decisions since
2020 that may be harbingers of a judicial rollback of qualified immunity. Before 2020, they
write, the Supreme Court assiduously and almost unanimously rejected appeals that challenged
the application of qualified immunity. Justice Clarence Thomas was the only justice who
occasionally dissented from the denial of these petitions. He frequently “write[s] separately ... to
note [his] growing concern with [the Supreme Court’s] qualified immunity jurisprudence,” its
deviation from common law, and its failure to conduct a historical analysis with respect to the
Civil Rights Act of 1871 as he did in Ziglar v. Abbasi. Justice Thomas reiterated his concerns
with qualified immunity when he dissented from the denial of certiorari in Baxter v. Bracey, a
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case in which a police dog bit Alexander Baxter when he was being apprehended even though he
had already raised his hands and was surrendering to officers. Mr. Baxter sued alleging that his
Fourth Amendment rights were violated, but the Court of Appeals for the Sixth Circuit
concluded that the officers could not be held liable under the “clearly established” test even
though their actions were unconstitutional. No justice, save Justice Thomas, would have granted
Mr. Baxter’s petition. In his dissent from the denial of certiorari, Justice Thomas expressed his
most powerful words against qualified immunity, which he said “stray[s] from the statutory text”
and whose “clearly established law” standard has no historical or common law basis.

Beginning in 2020, justices, in addition to Justice Clarence Thomas, have indicated that
they want the often outrageous applications of qualified immunity to be curtailed. Taylor v.
Riojas was a case in which a Texas prisoner was forced to spend six days naked in prison cells
that were covered with feces and sewage, unreasonably cold, smelled of an appalling odor, had
no bed or toilet, and had only contaminated water, The case made its way to the Court of Appeals
for the Fifth Circuit, which ruled that although the prison guards’ conduct violated the Eighth
Amendment’s disallowance of “cruel and unusual punishment,” they could not be held personally
liable because there was no “clearly established law™ that prohibited officials from housing
inmates in the particular type of inhumane conditions at issue in Taylor “for only six days.” “The
Fifth Circuit erred in granting the officers qualified immunity on this basis,” says the unsigned
per curiam opinion. “[N]o reasonable correctional officer could have concluded that, under the
extreme circumstances of this case, 1t was constitutionally permissible to house Taylor in such
deplorably unsanitary conditions for such an extended period of time.” The Supreme Court
granted the petition for certiorari, vacated the decision of the Fifth Circuit, and remanded for
further proceedings. In ruling the way that it did, the high court “breathed new life into” Hope v.
Pelzer, a 2002 case before the Rehnquist court that concerned an Alabama prisoner who was
cuffed for seven hours to a hitching post in the heat without any food or sufficient water and was
taunted by prison guards. A John Paul Stevens-led Supreme Court majority reversed lower
cowts’ decisions and found that the prison officials were not entitled to qualified immunity due to
the egregiousness of the offense and the obviousness of the constitutional violation that it
entailed. The Supreme Court “doubled down on Taylor just three months later with its decision in
McCoy v. Alamu” by using summary reversal to grant certiorari, reverse the Fifth Circut’s
decision, and remand the case in which a prison official sprayed a chemical agent in the face of a
prisoner for no apparent reason. According to Patrick Jaicomo and Anya Bidwell, this shows that
Taylor was unlikely to have been an aberration and could signal the beginning of a contemporary
shift to a more restrained version of qualified immunity that is more favorable to litigants alleging
police abuse.

Finally, although the case Tanzin v. Tanvir is not about qualified immunity, it “addressed
the analytical foundation of the doctrine” according to Mr. Jaicomo and Ms. Bidwell. The
Supreme Court, in a unanimous decision authored by Justice Clarence Thomas, held that litigants
may seek “to obtain money damages against federal officials in their individual capacities” under
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the Religious Freedom Restoration Act (RFRA) of 1993. The case involved Muslims who
alleged that agents working for the Federal Bureau of Investigation placed them on the No Fly
List in retaliation for refusing to act as informants and provide information about individuals in
their communities. In its ruling, the court expanded the definition of “government” to include
“officials” in specific contexts. It ruled that damages against individual government officials
constitute “appropriate relief” under the RFRA for cases where the First Amendment right to
freely practice religion is violated. Patrick Jaicomo and Anya Bidwell explain that “[t]he cases
cited by Justice Thomas [in Tanzin] not only establish the historical availability of damages but
the historical unavailability of court-created immunities” (emphasis in original). This could have
welghty implications for the court’s qualified immunity jurisprudence. “Tanzin makes clear that
policy cannot permit the Court to create special protections for government officials—no matter
how good the policy reasons. Further, Tanzin is explicitly connected by analogy to constitutional
claims and the historical backdrop of Section 1983. ... Combined with the Court’s decisions in
Taylor and McCoy, Tanzin signals that the Court’s 2020 term could be the beginning of the end
for qualified immunity.”

B. Legislative

The other means of reform is by working through Congress. There are some advantages
to this approach. Firstly, the judicial interpretation of qualified immunity emerged out of what
critics say 1s a mistaken interpretation of the Civil Rights Act of 1871 and 42 U.S.C. § 1983.
Legislation can be used to clarify that a right has not been “clearly established” at the time it was
deprived by a government official and is not an acceptable defense to liability under section 1983
of the U.S. Code. This was the approach of the Ending Qualified Immunity Act (H.R.7083).
Secondly, notwithstanding Mr. Jaicomo’s well-informed and tenable optimism about judicial
remedies to the doctrine in the near future, there may not be enough justices with a desire to roll
back qualified immunity on the Supreme Court. We might place the upper bound for justices
skeptical at how extensively qualified immunity has been applied at four: Justice Clarence
Thomas, Justice Sonia Sotomayor, Justice Neil Gorsuch, and Justice Ketanji Brown Jackson. Out
of the four, only Justice Thomas has called for revisiting the question of whether the doctrine as a
whole 1s valid, whereas the rest have expressed dissatisfaction with how far-reaching it has
become. Thirdly, law professors Aaron L. Nielson and Christopher J. Walker strongly
recommend legislative, as opposed to judicial, reform on the grounds that judicial action could
upset the applecart of qualified immunity’s delicate entanglements with principles of federalism.
“[Flederalism dimensions counsel in favor of statutory stare decisis by the federal judiciary and
careful, evidence-based reform by state legislatures and Congress. In short, because qualified
immunity is the product of federalism-infused statutory interpretation that has now generated
significant reliance and robust experimentation, it follows that qualified immunity’s critics should
stop looking to the Supreme Court for judicial action. They should instead ‘take their objections
across the street, [where ] Congress can correct any mistake it sees,””
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Although neither Congressman Justin Amash’s Ending Qualified Immunity Act
(H.R.7085) nor Senate Democrats’ George Floyd Justice in Policing Act (H.R.1280) cleared both
houses of Congress, there have since been attempts to rein in the doctrine. Congresswoman
Ayanna Pressley in the House of Representatives, who cosponsored Mr. Amash’s bill, and
Senator Ed Markey in the Senate reintroduced the Ending Qualified Immunity Act as HR.1470
and S.492 in the 117th Congress with a very similar text to the original bill. The House bill has
41 cosponsors, and the Senate version has been cosponsored by Senator Elizabeth Warren and
Senator Bernie Sanders. It remains to be seen whether this iteration of the legislation will
succeed and become law.

IX. Conclusion and Recommendations

Based on the analysis of the advantages and disadvantages of qualified immunity
conducted in the “Current Stances” section, I conclude that the doctrine of qualified immunity
should be eliminated entirely, and failing that should at least be substantially reformed and
restricted.

The following are recommendations to various stakeholders that are based on an
examination of previous policy attempts (“Tried Policy”) and options moving forward (“Policy
Options™).

Recommendations to researchers and journalists:

1. Researchers, writers, and journalists should work to establish a meta-framework for criminal
Justice policy analysis that adequately incorporates a study of actors and incentives. This
meta-framework should take seriously the role that economic tools can play in public policy
research. Some writers have begun to observe the fact that the structures of criminal justice are
one area where not very much analysis from the economic perspective has been applied and have
begun to fill in the gap. (See Radley Balko’s article “Public choice theory is crucial to
understanding the criminal justice system.”) Researchers, writers, and journalists should
recognize that this is a promising area for future research that could have interesting implications
for public policy development with regard to qualified immunity, as well as incarceration, civil
asset forfeiture, drug searches, county shenff elections, and more,

2. Writers and journalists should alter the way in which they write about qualified immunity and
other criminal justice issues. Too often, policy analysis and especially journalism about criminal
Justice is either moralistic or episodic. That is, an article about criminal justice reform either
takes a position that the authors argue is the most just, equal, or reasonable. Alternatively,
authors sometimes merely report the facts of policy deliberations, such as quotes from party
leaders, roll call votes, and significant solutions or themes discussed or proposed. Digging deeper
and establishing a coherent theory of the incentives facing stakeholders (individual police
officers, police unions, state legislatures, U.S. Congress, etc.) in the qualified immunity debate 1s
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advisable. I will leave it to others to build on my preliminary examination of the incentive
structures. Recommendations to the American public: 1. The American public should seek to
learn more about qualified immunity. Although it is difficult to assess what percentage of the
population is aware of the fundamentals of the doctrine, I would conjecture that it is a small
minority. This research paper is an excellent place to start learning about qualified immunity, but
there are also other valuable resources. See, for example, Nathaniel Sobel’s article “What Is
Qualified Immunity, and What Does It Have to Do With Police Reform?” or Jay Schweikert’s
policy analysis “Qualified Immunity: A Legal, Practical, and Moral Failure.” Reuters’s four-part
investigation, whose first part is available at thus URL, provides a gripping introduction to the
doctrine and 1s replete with images, videos, and charts. It won a Pulitzer Prize in Explanatory
Reporting.

3. After immersing themself in qualified immunity, Americans should voice opinions about the
issue. When polled, a majority of the public believes that it should be possible for individual
officers to incur Lability for violations of constitutional and statutory rights, including and up to
the complete elimination of the doctrine that precludes such lability if the deprived right in its
unique fact pattern was not “clearly established.” However, it is unclear whether a public that
passively supports doing away with qualified immunity will be enough to culminate in a change
in the halls of Congress. Being more vocal about qualified immunity specifically (rather than
policing reforms broadly) and crafting demands around this 1ssue could help level the playing
field, if only a little.

4. The segment of the American public that opposes qualified immunity should find a way to
organize better collectively, My incentives-centered analysis finds that pro-qualified immunity
interest groups like police unions will win out in policy debates because they are small and
well-organized. Opponents of qualified immunity need to find a consistent way to overcome
collective action problems and articulate clear demands to influence the decisions of state and
federal legislators. The success of Colorado’s Enhance Law Enforcement Integrity Act was
propelled by a cross-partisan coalition of civil liberties groups, conservative advocacy
organizations, and some groups aligned with law enforcement. Interested stakeholders across the
country should look to replicate this model in their own states.

Recommendations to federal courts:

1. Unless a judge is one of the nine justices on the Supreme Court, jurists’ hands are largely tied
with regard to making fundamental changes to qualified immunity jurisprudence. They must
follow the “exacting instructions” of the Supreme Court. Following the lead of Judge Don

Willett, however, judges on Circnit Courts of Appeals can and should “respectfully voice unease’
with the Supreme Cowrt’s direction on its immunity doctrines. The qualified immunity doctrine
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needs a “thoughtful reappraisal,” and federal judges’ concurrences or dissent to this effect, even

if not legally actionable, could have a powerful impact.

2, Chief Justice John Roberts and Associate Justices Samuel Alito, Sonia Sotomayor, Elena
Kagan, Neil Gorsuch, Brett Kavanaugh, Amy Coney Barrett, and Ketanji Brown Jackson should
follow the lead of Associate Justice Clarence Thomas in questioning the judicial foundations of
qualified immunity. Justices Sonia Sotomayor, Neil Gorsuch, and Ketanji Brown Jackson have, at
times, questioned the ways in which qualified immunity has been applied, particularly in cases of
apparent and abhorrent abuses of individual rights. However, none have questioned whether the
doctrine should ultimately exist or whether 1t comports with the original meaning of the Civil
Rights Act of 1871 and the common law in the postbellum nineteenth century. The origins of
qualified immunity lie in the opinions of the court in Harlow v. Fitzgerald and somewhat in
Pierson v. Ray. If the doctrine is to be rolled back, it is primarily the responsibility of the
institution that birthed it.

Recommendations to Congress:

1. Members of Congress who are interested in qualified immunity reform should speak to their
colleagues and work to build a bipartisan coalition that promotes the issue as the centerpiece of
any future police reform bill.

2. Congress should amend federal civil rights statutes by explicitly stating that qualified
immunity is not a legitimate defense for police officers for liability for violating constitutional or
statutory rights even if those rights do not surpass the vague bar for being “clearly established.”
Ben Sperry explains, “Congress need not wait. They can change the law at any time by amending
42 USC § 1983 to clarify there is no immunity for police officers that engage in unreasonable

force.”

3. To that end, the House of Representatives should pass H.R.1470, which was sponsored by
Congresswoman Ayanna Pressley of Massachusetts, and the Senate should pass S5.492, which
was sponsored by Senator Ed Markey of Massachusetts. The President of the United States
should sign this Ending Qualified Immunity Act, a simple, single-issue bill that would offer the
aforementioned clarification about immunity, reject the so-called “clearly established” test and
upend the flawed judicial interpretation of qualified immunity under the statutes related to
landmark civil rights legislation,

4. Although there are merits to bundling qualified immunity reform into broader criminal justice

reform bills, there are detriments to this approach as well. To avoid qualified immunity reform
being tangled into other, possibly more controversial, attempts at policing reform, I suggest
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making legislation on qualified immunity a single-issue bill. This is not an absolute rule, and

qualified immunity reform by Congress would be welcome.

5. Congress should reinforce safeguards besides qualified immunity that protect police officers
when they made unfortunate mistakes in the performance of their duties when their actions were
reasonable given the circumstances, performed in accordance with their training, and showed
respect for the individual liberties and dignity of the civilians with whom they interact. Perhaps,
Congress should consider codifying the “objective reasonableness” standard established in
Graham v. Connor into statute. Critically, the “objective reasonableness” standard “has nothing
to do with qualified immunity,” as Jay Schweikert explains. “In Graham, the Court was simply
explaining that unless an officer acts objectively unreasonable, under the circumstances known to
them at the time, they haven’t violated the Fourth Amendment at all.” By contrast, qualified
immunity would shield a police officer from liability even after finding that they committed a
Fourth Amendment violation, for instance. Qualified immunity and Graham’s “objective
reasonableness” standard operate on two different levels. This research project finds substantial
reasons to repudiate the former. I offer no firm conclusion on the latter, but lawmakers concerned
about safeguarding the police’s crucial role in maintaining order and protecting members of their
community could consider codifying such protections that are currently only developed in case
of law while still working toward the reform or elimination of qualified immunity. To be clear,
though, the contents of this paper “should not be read to endorse ... reliance on Graham and
Garner,” as Professor Joanna C. Schwartz writes in her article about qualified immunity.

Recommendations to state legislatures:

1. In the face of federal inaction on this issue, state legislators should move quickly to introduce
bills eliminating the state equivalent of qualified immunity. These bills can either be a part of a
larger policing reform package, as was the case with Colorado’s Enhance Law Enforcement
Integrity Act (SB20-217), or can be introduced as a standalone measure.

2. State legislators should collaborate with other party caucus members representing various
constituencies and interests. They should also be bold in reaching out across the aisle to
legislators of the other party.

3. State legislators should attempt to assemble cross-partisan coalitions consisting of civil
liberties groups, conservative advocacy organizations, and minority rights groups, as well as
liberals and conservatives of all stripes. This was the case in Colorado, where SB20-217 was
supported by the ACLU, Black Lives Matter activists, and even some law enforcement lobbies.
The details of the legislation were hammered out within sixteen days, and the bill passed the
Colorado General Assembly was signed by Governor Jared Polis shortly thereafter. A similar
phenomenon happened in New Mexico. In the “Tried Policy™ section, I wrote that the “New
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Mexico Civil Rights Act was backed by civil nghts groups like the ACLU of New Mexico, the
Innocence Project, the National Police Accountability Project, and the Institute for Justice, as
well as the New Mexico chapter of the Charles Koch-backed Americans for Prosperity.” Bringing
together groups that ordinarily do not find themselves in agreement about controversial issues
could maximize the chances that a bill will be supported by a majority of both houses of a state

legislature.

4. State legislators should attempt to pass a qualified immunity reform bill quickly. To that end,
they should avoid getting bogged down in tangential subjects while negotiating and focus on the
central 1ssue of qualified immunity and the accompanying “clearly established” test, Colorado
passed SB20-217 within three weeks after George Floyd was killed by a Minneapolis police
officer due to the speed with which negotiators decided upon a legislative package. By contrast,
federal attempts at criminal justice reform quickly become more and more untenable, and the
possibility of identifying and acting upon areas of agreement disintegrates as the negotiations go
on for months.

Recommendations to political parties:

1. American political parties, large and small, should incorporate provisions in their party
platforms that call on Congress to reform or repeal the modern iteration of qualified
Lmmunity.

2. The Democratic Party should justify qualified immunity reform in its messaging and
communications on the grounds that it denies justice to many individuals who have endured
tremendous violations of their civil rights.

3. The Republican Party should justify qualified immunity reform in their messaging and
communications on limited-government grounds. Reforming qualified immunity would limit the
power of government officials to violate the constitutional liberties that have been well-ingrained
in the American legal system since the time of the Founding Fathers. They can also make the
case that qualified immunity is a form of judicial activism - an example of legislating from the
bench.
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XII. Appendix

I reached out to Patrick Jaicomo, an attorney with the Institute for Justice (IJ) with
expertise in qualified immunity jurisprudence, to ask him some questions about the doctrine.

The Institute for Justice is a nonprofit, public-interest law firm whose “mission is to end
widespread abuses of government power and secure the constitutional rights that allow all
Americans to pursue their dreams.” IJ attorneys have argued ten cases before the Supreme Court
with eight victories, as well as several cases before other federal courts.

In addition to being an attorney with the Institute for Justice, Mr. Jaicomo is “one of the
leaders of II's Project on Immunity and Accountability,” where he tackles issues arising from
immunity doctrines including de facto immunity under Bivens jurisprudence, government
employment immunity, and qualified immunity. Mr. Jaicomo has argued cases before federal
cowrts. Most notably, in November 2020, Mr. Jaicomo argued Brownback v. King before the
Supreme Court. Mr. Jaicomo'’s client James King alleged that his Fourth Amendment rights were
violated after he was beaten by undercover FBI agents who incorrectly identified him as a
criminal suspect. Mr. Jaicomo earned a J.D. from the University of Chicago Law School and a
B.A. from the University of Notre Dame. He clerked for The Honorable Stephen J. Markman of
the Michigan Supreme Court.

I contacted Mr. Jaicomo on II’s “Contact Us” page on July 15, 2022, due to his extensive
experience researching and arguing about qualified immunity from a legal perspective. Below is
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my message to Mr. Jaicomo. Below my message to him is Mr. Jaicomo’s response. I received
permission to publish this response for noncommercial use in accordance with my position as a
Summer Fellow at the Institute for Youth in Policy.

My message to Patrick Jaicomo (July 15, 2022):

Dear Mr. Jaicomo,

My name is Shantanu Kamat. I am a student at the University of California, Berkeley, where I
plan to study political science. I am currently a Summer Fellow at the Institute for Youth in
Policy (YIP) [https://www.yipinstitute.com/], a nonpartisan youth-led organization that aims to
foster constructive political discourse and produce policy research. Due to my interest in the field
of criminal justice, I am pursuing a research project into the doctrine of qualified immunity. I
wanted someone with experience in legal battles on the issue to weigh in, and accordingly, I
wanted to pose the following questions.

1. Removing qualified immunity would allow lawsuits against police officers for rights violations
beyond those “clearly established.” What would you say to critics that say police officers need
leeway to thoroughly perform their duties including immunity from legal liability?

2. The Institute for Justice is a public interest law firm that has represented clients before federal
courts, Including the Supreme Court. On those lines, what role do you see litigation playing in
not only helping individual clients procure compensation for police abuses but also in chipping
away at what you describe as “a confusing patchwork of immunity doctrines” (from
“Constitutional GPA” by Miller, Cairns, Bidwell, Jaicomo, and Morton) like qualified immunity?
3. Three sitting justices of the Supreme Cowrt — Clarence Thomas, Sonia Sotomayor, and Neil
Gorsuch — have at times articulated skepticism about the extent to which qualified immunity is
sranted in cases involving interactions between police officers and citizens. Notably, Justice
Thomas, in dissenting from the denial of certiorari in Baxter v. Bracey, criticized federal courts’
QI jurisprudence and what he sees as a deviation from the statutory text. What do you view as
the prospects for federal courts scaling back the doctrine, and how would you contrast that with
prospects of legislative-driven reform?

4. Do you think that public appetite for criminal justice reform will result in action aimed at
reforming qualified immunity, or will hurdles like police unions and prosecutors concerned with
crime stymie efforts at reform?

5. May I include your responses to these questions, in part or in full, as part of a research project
in accordance with my position as a Summer Fellow at the Institute for Youth in Policy? The
Institute for Youth in Policy is a nonpartisan organization exempt from federal income tax under
Internal Revenue Code (IRC) Section 501(c)(3). This research project is intended solely for
educational and informational purposes and not for commercial use.

I appreciate your time and expertise, and I look forward to a response back.
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Sincerely,

Shantanu Kamat

Summer Fellow at the Institute for Youth in Policy (YIP)

Mr. Jaicomo replied by email later on the same day (July 15, 2022).

Patrick Jaicomo’s response:

Hey Shantanu,

I received yowr questions, and here are some short answers.

1. First, I would say that the “clearly established” test is a misnomer. Police and other
government workers are not carefully monitoring the federal reports for the newest circuit
decisions to govern their behavior. They are relying (as demonstrated by Prof. Joanna Schwartz)
on broad, general statements of constitutional law, which are the focus of their in-house training.
So, it’s not as if the standard really reflects what is “clearly established” in the minds of police
officers. Second, more directly to your question, police are already provided leeway to perform
their duties by the Constitution. The Fourth Amendment only prohibits unreasonable searches
and seizures. If reasonableness is not enough leeway for police, they should consider another line
of work.

2, Since qualified immunity 1s a legal doctrine, litigation 1s hugely important for shaping its
contours. Obviously, Congress 1s another avenue for change—one that we also pursue. But the
Supreme Court created this problem in Harlow v. Fitzgerald (and Pierson v. Ray before that), so
bringing legal challenges is one way to fix it, even if incrementally. More fundamentally, as
attorneys, our first goal is to serve our clients. And filing these lawsuits to vindicate the rights of
our clients and make them whole is independently valuable to both them and us. If it weren’t,
public interest lawyers should consider another line of work.

3. For this one, I would refer you to a law review article I wrote.

4. It’s hard to guess what public opinion will accomplish. It could be everything or it could be
nothing. We are still committed to pushing for reforms in courts, Congress, and the public
square. But I have to admuit that I am less optimistic about congressional reform given that all of
the protestings that took place after George Floyd was killed apparently was not enough to get
Congress to find a solution.

5. Sure.

Patrick

(emphasis in original)

Institute for Youth in Policy | Journal of Policy Analysis 57




,:-"—" Institute for

= Youthin Policy

Social Mobility in Latin America: The Effects of Regional Trade Agreements
on Distributional Outcomes

Lucca Caregnato

Abstract:

This research examines the relationship between regional trade agreements and social
mobility in Latin America through theoretical and empirical lenses. Beginning with a
comprehensive review of historical and political contexts of regionalism in Latin America,
including economic liberation, peace agreements in Central America, and democratization of the
Southern Cone, this study will highlight the emergence of regional trade agreements as a tool of
economic integration. In analyzing the macroeconomic implications of these agreements, we pay
particular attention to their effects on income distribution and social mobility — two crucial
factors in determining inclusive and sustainable growth. This brief draws on empirical
assessments of trade openness and reforms to find evidence suggesting an inclusive multilateral
approach to trade can positively contribute to social mobility and income equality in Latin
America.

Kevwords— free-trade, integration, regionalism, socioeconomic, regional trade agreements
(RTAs), neoliberalism, privatization
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Executive Summary

In recent decades, economic integration, facilitated by regional trade agreements (RTAs),
has become a prominent frend in historically disadvantaged regions. Riding the wave of
globalization that brought about multilateral organizations like the GATT and later the WTO
following the end of World War II, geographic proximities and similar economic development
trajectories prompted regional cooperation on trade.

One such region was Latin America, where RTAs ammed to foster cross-border
commerce, investment flows, and growth in a region with historically low levels of economic
mtegration. Attempts at regional trade mtegration were made as early as 1960 with the formation
of LAFTA, yet not until the 1990s did RTAs gain prominence in the region, with agreements
such as Mercosur and The Andean Community. However, Latin America's growth potential has
not translated into more equal distributional outcomes. Despite the potential for RTAs to promote
social mobility and reduce income inequality, evidence suggests that these agreements have had
little effect on leveling the playing field in Latin America, as they did in other regions such as
Europe. In evaluating the impact of RTAs on social mobility m Latin America, this brief will
examine the theoretical underpinnings of regionalism and income inequality, review the history
and context of RTAs m Latin America, and analyze empirical evidence on the effectiveness of
these agreements in promoting social mobility and reducing income inequality.

Overview

Grinding poverty and limited social mobility have plagued Latin America for decades.
Through periods of neoliberalism, democratization, and economic liberation, unfulfilled
promises of inclusive growth and equitable distribution have led to persistent inequality and
limited upward mobility. As worldwide trends toward economic integration continue — emerging
in response to shifting geopolitical alliances, protectionist movements, and technological
advancement — it is crucial to examine the applicability of regional trade agreements in a Latin
American context. Where do these agreements fit into the region's historical, political, and
economic landscape?

Pointed Summary

e Latin America faces persistent challenges in income inequality, economic disparities, and
limited social mobility.

e Strengthening institutional frameworks, policy coherence, transparency, and
accountability are essential for successful implementation.

e Hamessmg diverse perspectives from policymakers, academics, economists, and civil
society representatives through nonpartisan approaches enables holistic and nuanced
policymaking.

e Stakeholders must transcend partisan divides and identify shared priorities to enact
policies prioritizing social inclusion, economic diversification, and sustainable growth.
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Relevance

The Gini coefficient is a commonly used measure of income inequality, with a score of 0
indicating perfect equality and 1 indicating a complete absence of equality. In Latin America, the
G coefficient ranges from 0.38 to 0.53, making 1t the most unequal region m the world with
persistent levels of poverty, income inequality, and social exclusion (Figure 1). The coexistence
of high levels of inequality alongside RTAs in the region raises questions about the effectiveness
of these agreements in promoting social mobility and reducing income disparities.
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Gini Coefficients comparing Latin America to other countries

In exploring this issue, it is necessary to consider the potential means through which
RTAs could affect income distribution. One mechanism is increased cross-border trade, which
could create new employment opportunities and increase access to goods and services at lower
prices; this could benefit lower-income households, reducing income inequality. We see
examples of this positive impact in some areas, such as the success of Mexico's manufacturing
idustry under NAFTA, where employment and wages have increased, creating a robust middle
class. While applicable to some cases, this is not universally true throughout Latin America.
Instead, studies have shown that south-south RTAs — agreements between two or poorer
countries — are likely to generate frade diversion and exacerbate income inequality, especially
when external tariffs are high. Trade liberalization in Latin America often mvolves the removal
of protections from unskilled-labor-intensive sectors, ultimately reducing the price of labor and
disproportionately increasing income inequality. Previous research on Chile found that
liberalization has substantially increased wage inequality due to technological changes and
transformations in the economy's productive structure, ultimately leading to a rise in skilled labor
demand and leaving unskilled workers vulnerable. This pattern reverberates in other studies,
which suggest that financial liberalization and high-technology expoits, in the context of a liberal
trade regime, contribute to increased inequality. A secondary consequence of trade liberalization
1s mereased competition from cheap, unskilled labor-intensive products from poorer countries,
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particularly in industries like farmimg, textiles, and apparel. Domestic producers in these
industries may suffer job losses and shrinking markets, while wealthier households benefit from
affordable mported goods. We see an example of this n the mmpact of NAFTA on Mexico's
agricultural sector, where small farmers failed to compete with subsidized American
agribusiness. Rural poverty increased, mequality deepened, and migration to urban areas rose.
Similar outcomes may be predicted m contexts with comparably vulnerable unskilled
labor-intensive sectors, as found in various Latin American countries. In order to avoid
exacerbating income mequality and further marginalizing wvulnerable sectors within these
economies, it 1s essential to consider the short-term and long-term impacts of regional trade
agreements.

Current Stances

The consensus among scholars 1s that the effects of regional trade agreements on
distributional outcomes in Latin America are not homogeneous; rather, the impact depends on a
variety of factors like the strength and nature of each region's economic engagement with
external trade partners, the level of protection afforded to vulnerable sectors, and the overall
functioning of domestic labor markets.

In analyzing the relevance and desirability of multilateral free trade agreements in the
region, contemporary research differentiates between preferential trade agreements and
multilateral free trade agreements, highlighting the potential economic welfare benefits of the
former. A preferential trade agreement, such as a regional trade agreement, targets specific
countries or regions for tariff concessions, granting preferential treatment to signatories over
non-signatories. These agreements can facilitate increased trade flows and economic mtegration
among participating countries, which can translate into positive distributional outcomes such as
increased wages for workers in specific sectors or geographic regions, plus decreased prices for
consumers.

The European Free Trade Association (EFTA) has seen such benefits through regional
integration and trade liberalization: formed of Iceland, Liechtenstein, Norway, and Switzerland
in 1960 as a response to the formation of the Euwropean Community, EFTA's members have all
seen significant economic growth as a result of mutual trade agreements and an increase in
cross-border mvestment. Members now enjoy free trade relations and access to other regions'
markets through EFTA-managed free-trade agreements, including benefits like access to the
single energy markets.

Economists believe such a template can be emulated and customized in Latin America to
cater to the region's specificities. Current theories suggest that reducing trade bairiers in Latin
America through preferential trade agreements, as opposed to multilateral free trade agreements,
can likely boost intra-regional trade and spur economic growth. However, as the stagnation of
other regional trade agreements in Latin America has shown, these benefits are not automatic or
guaranteed, and a reevaluation of the potential effects is necessary as Latin America moves to
expand its preferential trade agreements.
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The current stance of Joe Biden's administration on regional trade agreements for Latin
America reflects a distinct approach that focuses on enhancing economic prosperity in the region
through means other than new trade agreements. The plan — The Americas Partnership for

Economic Prosperity — aims to mobilize new investments, fortify supply chains, promote
decarbonization and biodiversity, facilitate inclusive trade, and update the "social contract”
between governments and their people. Although not explicitly rejecting regional trade
agreements, this approach acknowledges the potential downsides and seeks to prioritize human
rights, labor standards, and environmental protection in economic development efforts.

Tried Policy

A convergence around economic liberalization began following the paradigm shift
towards neoliberal policies in the 1980s, which saw Latin American countries adopt
market-oriented reforms to tackle economic inefficiencies. The emphasis was on
competitiveness, private entrepreneurship, and technical competence - a neoliberal consensus
that became the focus of development efforts, as seen in Chile's political alliance through the
Concertacion coalition of parties. Pinochet-era reforms were the first to pave the way for this
transition, embracing free market policies and privatization to attract foreign mvestment. These
policies initiated a trend that would be implemented by other countries in the region as well: debt
crisis and change in government prompted Venezuela to loosen trade restrictions, instability in
Peru catalyzed its embrace of market-oriented reforms, and Argentina's economic recession
pushed it towards privatization imitiatives. Through this paradigm shift, compames switched
from government to private ownership, legal and political restructuring supported free-market
business activities, and financial instruments created room for international mmvestors. These
policies, known as the Washington Consensus, prioritized fiscal discipline as a means to improve
social mobility and encourage long-term economic growth in the region. Although not a formal
agreement, the Washington Consensus acted as a bluepnnt for trade agreements that emerged in
Latin America after its introduction. However, these attempts to liberalize regional trade resulted
in mixed distributional outcomes with rising inequality due to increases in wealth concentration
and cuts in social spending. Surface-level reforms, including those emerging from early
neoliberal policy measures, did contribute to the region's liberalization; yet, 1t was later policy
initiatives of the United States and other global actors which actuated the process of regionalism
in Latin America. With the conceptualization of NAFTA came the consolidation of North
America as the dominant player in regional integration, leaving Latin American nations to play a
supporting role. Initially, bilateral agreements were connected to the US hub, replacing the
original blueprint for regional imtegration and remnforcing Latin America's place within a
North-Americanized system. Although a few Latin American countries received fast-track offers
of accession in the 1990s, these offers were ultimately not accepted due to concerns around
sovereignty and labor rights; thus, regional integration saw reorientation towards promoting the
development of regional trade blocs.
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In 1991, the Southern Cone Common Market (Mercosur) was established as a free-trade
region, reflecting Latin America's renewed effort at regional integration. The agreement's loose
structure offered member countries some flexibility and autonomy m policy-making while

providing opportunities for coordinated governance within the bloc. However, as the bloc's
economy grew, so did its mequities.

Firstly, major economic players within Mercosur, such as Argentina and Brazl,
consolidated power at the expense of smaller member states like Paraguay and Uruguay. We find
evidence of GDP disparities among Mercosur countries, with Brazil and Argentina making up
95% of the bloc's total GDP, with economies of scale rendering smaller nations uncompetitive.
Moreover, the shift towards free trade within Mercosur was not accompanied by social policies
adequately addressmg displacement and the effects of market forces on labor, as had been seen in
early Western European integration initiatives like the European Coal and Steel Community.
Unaccountable economic growth and the absence of social safety nets marginalized low-income
populations, particularly i rural areas, where social movements like the Landless Workers
Movement in Brazil have been born out of agrarian reform struggles perpetuated by the growth
of neoliberal economic policies.

Attempts at improving social inclusion within Mercosur have been made, such as the
creation of the Social and Productive Development Fund in 2004; however, structural
inequalities persist, with the bloc continuing to prioritize neoliberal economic growth over social
welfare. Although Mercosur has brought about economic growth and integration within member
states, this growth is unsustainable if not accompanied by equitable distribution of benefits and
social protections for vulnerable populations; thus, policymakers must prioritize the development
of social policies that counteract market forces while also creating pathways for low-income
communities to benefit from regional integration.

Policy Problem
Stakeholders

As with any economic or political mitiative, regional integration within Latin America
must consider its impact on all stakeholders, particularly those marginalized or underrepresented.
Considerations must be made for smaller member states and low-income populations vulnerable
to displacement, unemployment, and inequality in the face of neoliberal economic policies, as
evidenced by the disparities within Mercosur.

One of the key stakeholders in this process i1s the Governments and International
Organizations involved in implementing regional integration policies. The objective of these
entities, primarily following the Pinochet-era "Washington Consensus," was to prioritize
economic growth based on neoliberal principles — the proliferation of deregulation and
privatization, among other measures, at the expense of social welfare. The parasitic effects of
these policies, like the United States 301 actions targeting the Brazilian licensing regime,
presented themselves through increased poverty and environmental degradation, leading to
widespread social unrest. Today, Governments and International Organizations understand they
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must prioritize the development of social policies that counteract market forces while also
creating pathways for low-income communities to benefit from regional mtegration. It is mn these
stakeholders' best interest to ensure that the benefits of regional mtegration are distributed
equitably across member states and communities, focusing on providing necessary social
protections for vulnerable populations.

Another key stakeholder m this process 1s the private sector, particularly multinational
corporations and investors. These entities have historically often been beneficiaries of regional
integration, as they can leverage their resources and capital to take advantage of the increased
economic opportunities presented by free trade agreements. Latin America has seen a surge in
foreign direct investment in recent years, particularly in sectors like energy and extractive
industries, creating a dual effect of economic growth and environmental degradation. Thus, the
region 1s no stranger to the exploitative practices of multinational corporations seeking profit at
any cost, often with little regard for social and environmental consequences — often known as the
"extractive imperative." Evidence of such practices can be seen in the Magdalena Medio region
of Colombia, where oil and mining companies have displaced indigenous communities.
destroyed ecosystems. and contributed to human rights violations. These practices must be
counteracted by regulatory frameworks and increased accountability measures for the private
sector. The private sector, in turn, should be encouraged to invest in socially responsible and
sustamable business practices alongside public-private collaborations that ensure the equitable
distribution of benefits from regional integration. This approach will not only mitigate the
damaging effects of the extractive imperative, but it will also help achieve the inherent goals of
these business entities — profit and economic growth.

A third important stakeholder in the conversation around distributional outcomes in Latin
America 1s the marginalized and vulnerable populations — indigenous communities, small-scale
farmers, and workers in the informal sector. These groups have historically been excluded from
the benefits of regional integration, with their lands and livelihoods often threatened by
large-scale development projects and extractive industries. In the face of liberalization policies,
these populations prioritize not only economic benefits but also the protection of therr human
rights and the preservation of their environments and cultures. Despite legal frameworks
recognizing their collective rights, these communities often face asymmetric relationships with
the private sector due to their cultural diversity and dependence on foreign direct investment in
their regions. The Amazon Rainforest fires that devastated Brazil in 2019 are a tragic example of
the intersection of economic growth and environmental degradation, disproportionately affecting
mdigenous communities. In this case, agribusiness interests seeking to expand monoculture
farming operations were the driving force behind the deforestation and destruction of critical
ecosvstems. As such, these groups seek mechanisms that ensure their participation in
decision-making processes, granting them agency and a voice in determining the future direction
of regional trade agreements.
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Risks of Indifference

To indulge in apathy and disregard the unequal distributional outcomes of regional trade
agreements 1s immoral and poses a grave threat to socioeconomic and environmental stability in
Latin America. Indifference erodes the region's social fabric, perpetuating systems of mequality
and hindering inclusive economic growth — a prerequisite for achieving sustainable development
goals.

One area of concern regarding indifference 1s Latin America's economic competitiveness
in the global market. In an era of globalized markets, nations must seek to enhance their
productivity, diversify theiwr economies, and attract foreign direct mvestment (FDI) to foster
sustained growth. Liberalization and regional integration are key components to achieving these
goals; however, indifference to the unequal distributional outcomes of regional trade agreements
can have the 0pp051te effect — negle-::tmg 5001&1 mobllity n this pmcess will result in stagnant

8¢ g ates. Failing to participate in
regional mteg;lahon initiatives leaves Latin American countries 1solated from vital economic
networks, hindering their capacity to innovate, grow and compete.

A secondary concern of indifference is the nisk of squandering critical geopolitical
opportunities and relegating the region to the fringes of global economic governance. Latin
America is home to abundant natural resources, a young and growing population, and emerging
economies that together have the potential to shape the trajectory of global economic and
political systems. In an increasingly interconnected world, where regional blocs shape
international trade dynamics, passive disengagement diminishes Latin America's voice and
mfluence 1n setting trade rules, forging strategic partmerships, and safeguarding its long-term
economic interests. In navigating the region's growing inclusion in global trade, proactive
policies are necessary to address income disparities and promote economic growth.

Nonpartisan Reasoning

Nonpartisanship 1s a prerequisite to addressing the issue of social mobility and economic
growth m Latin America. By transcendmng partisan divides, stakeholders can identify shared
priorities and enact policies prioritizing equitable economic development — one that emphasizes
social inclusion, economic diversification, and sustainable growth.

Hamessing diverse perspectives through nonpartisanship is one way to bring proactive
policies to the forefront. Individuals from diverse backgrounds, including policymakers,
academics, economists, and civil society representatives, can come together to evaluate the link
between frade liberalization/deindustrialization and its ultimate impact on poverty and income
inequality. This convergence of knowledge enables a holistic and nuanced approach to
policymaking in Latin America, one that can identify the root causes of economic stagnation and
adopt targeted solutions to drive inclusive growth.

Another benefit of nonpartisanship 1s the long-term stability and resilience 1t fosters n
the region. Nonpartisanship, transcending short-term political cycles, enables policymakers to
implement sustainable solutions that can weather economic and political shocks 1n the long rn;
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policies that promote social mobility and economic growth must be grounded in long-term
plannmg and foresight. Without political gridlock, confidence in the region's future economically
1s strengthened, mcentivizing investment and creating a virtuous cycle of sustainable growth and
development.

A third advantage of this dynamic approach i1s the broad public support it gamers.
Collective accountability m the formulation/implementation of policies enhances trust i public
wstitutions, empowering citizens to hold their representatives accountable for delivering on their
commitments. Such an approach builds momentum for economic reform and bolsters the
legitimacy of trade agreements, ensuring their broad-based adoption; partisan divides, on the
other hand, can erode public trust and hamper momentum for structural reforms.

Policy Options

Three policy options emerge from the cwrent economic affairs in Latin America:
Inclusive Multilateral Trade Agreements, Bilateral Trade Agreements with Social Clauses, and
Preferential Trade Agreements with Development Focus.

Let us first analyze the possibility of an Inclusive Multilateral Trade Agreement in a
Latin American context. Against the backdrop of increasing economic openness and
socio-political stability in the region, such an agreement promises to stimulate exports and
encourage privatization, ensuring trade benefits are distributed fairly across different sections of
society. The definmg charactenstic of such an agreement 1s its broad scope and inclusivity —
incorporating a wide range of countries, trading partners, and industries to create a robust and
diverse economic network. This agreement type 1s all-encompassing; it addresses traditional
trade issues such as tariffs and quotas while incorporating labor standards, environmental
protection, and intellectual property provisions. Such loose criteria ensure that countries of
varying economic development and political orientation levels can participate in the agreement,
creating a more equitable distributional outcome. The approach's "inclusive" nature also
strengthens the agreement's legitimacy, ensuring a collective effort towards shared goals rather
than an imposition by one or more dominant actors. However, the challenge in achieving such a
multilateral agreement lies in its complexity and difficulty reconciling disparate interests.
Harmonization of regulations and standards, coupled with resistance from players unwilling to
relinquish advantageous positions, can result in a lengthy negotiation process — this may lead to a
loss of momentum and eventual collapse of negotiations. We can also not ignore that the current
global political climate, featuring increasing protectionism and nationalist sentiments, may make
it even more challenging to achieve an inclusive multilateral trade agreement in the near future.
The WPO attempted to create such an agreement with the Doha Development Agenda m 2001,
but the negotiations have remained stalled due to disagreements among member countries and
increasing protectionism. Nevertheless, there are still reasons to be optimistic about the prospects
of an mclusive multilateral trade agreement. Considering social mobility in the region, an
inclusive approach can help rebalance the gains from trade and mitigate potential negative
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impacts on vulnerable groups by incorporating labor standards and environmental protection
PIOVISIONS.
Now let's analyze the possibility of Bilateral Trade Agreements with Social Clauses ina

Latin American Context — our second option. This type of agreement, while more limited in
scope than multilateral agreements, still has the potential to address issues related to mequality
and social mobility. The "bilateral" aspect allows for countries to negotiate the terms directly
with one another, enabling a more tailored approach that can better attend to specific domestic
concerns. Because two countries negotiate these agreements — as opposed to larger multilateral
forums — it can lead to a quicker negotiation process and the ability to focus on specific areas of
concern. Specific reciprocity and quid pro quo mean that each country can negotiate for
concessions 1n areas of importance to them, such as reducing tariffs on certain goods or
improving market access; this contrasts the one-size-fits-all approach of multilateral agreements,
where each country is required to make concessions across the board. The "social clause" aspect
of bilateral agreements refers to a commitiment by participating countiies to adhere to labor and
environmental standards in the trade relationship. In Latin America, where income inequality is a
pervasive 1ssue, such agreements could serve as a tool to promote social mobility and reduce the
concentration of wealth — something exacerbated by free trade. United States Trade Promotion
Agreements, such as the 2011 United States-Jordan Free Trade Agreement, have successfully
utilized this framework to incorporate labor standards and environmental protections into frade
agreements in a bilateral context. In this example, Jordan agreed to an enforceable labor rights
provision, which helped to improve working conditions and wages for Jordanian workers.
However, it's important to note that there is still debate surrounding the effectiveness of such
provisions and whether they address underlying issues related to inequality. For one, bilateral
agreements risk trade diversion, whereby countries may divert trade away from more efficient
producers in favor of members of a preferred trade agreement. In this scenario, intra-regional
exchange may increase at the expense of global efficiency gains. A second concern is that
bilateral agreements may contribute to increased fragmentation and politicization of the global
trading system by superseding more umversal rules with a patchwork of conflicting regulations.
Bilateralism has emerged as an mcreasingly popular approach to international trade relations,
offering a more efficient and targeted solution for countries seeking to negotiate favorable deals
with trade partners. Consequently, a network of bilateral agreements has sprouted, with each
agreement tailored to countries' specific needs and interests. If applied in Latin America,
bilateralism could address pressing social and economic issues, such as income inequality, in a
more targeted fashion.

Finally, a third option that requires consideration is a Preferential Trade Agreement with a
Development Focus. Such an agreement would prioritize the economic development of
participating countries — promoting trade liberalization and increased market access — and would
seek to alleviate poverty and reduce economic disparities indirectly. This form of regionalism has
the potential to support a more liberal trading system, as it promotes free trade within a bloc and
helps build a multilateral system through trade negotiations among a smaller number of larger
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regional groups in the long mn. Liberalism, when applied mn conjunction with a
development-focused approach in a Latin American context, would be achieved by reducing
tariffs/trade barriers and providing technical assistance and capacity-building mitiatives to help
less-developed countries mmprove their competitiveness. Measures such as these, plus targeted
vestment m infrastructure and hunan capital, could help create an environment that fosters
economic glowth and 1educes the 1eg10n ] mequahty In its current form, MERCOSUR can be

- s, as 1t aims to
promote economic development and social rights among its members while also pursuing a
liberal approach to intemational trade relations. Since its inception in the early mineties, the
southern cone bloc has expanded and deepened its integration efforts, effectively reducing tariffs
and non-tanff barriers among member countries. Having evolved mto a cohesive regional
organization, integration within MERCOSUR has resulted in intensified economic activity and
the creation of a sizable internal market; yet, the organization faces ongoing challenges related to
coordination and implementation, particularly regarding external trade negotiations and the
strengthening of mstitutions. Divergent mterests among member countries and their respective
economic priorities have hindered the orgamization's ability to address these issues — the level of
inequality in contemporary Latin America reflects the effectiveness of MERCOSUR's approach
to promoting development-focused trade liberalization. However, we cannot overlook
MERCOSUR's efforts toward post-neoliberal regionalism. With the democratization of Latin
America providing a catalyst for economic liberalization, MERCOSUR has become a means of
promoting free trade within a development-focused approach that considers the region's unique
needs and priorities. The bloc's institutional redesign in the early 2000s was a significant step
towards advancing a social and economic development agenda by implementing political
projects that emphasized the need for a more democratic arena i which subnational actors
participate. As such, we must consider the potential long-term effects of MERCOSUR's
prospects for advancing greater socioeconomic inclusion throughout the region and if it can
overcome cuirent challenges. Implementing a Preferential Trade Agreement would essentially be
a contmuation of MERCOSUR — a means of consolidating regional integration and addressing
economic disparities by reducing trade barriers. Despite this, the lack of a unified system for the
recognition, protection, and promotion of products within MERCOSUR contributes to market
disparities and poses obstacles to the bloc's overall integration. For this policy option to be
successful, the bloc must prioritize institutional strengthening and coordination to ensure that all
member countries can fully participate in the emerging internal market.

Conclusions and Recommendations
The pace of globalization and interdependence within markets is accelerating. Continued
efforts towards promoting development-focused trade liberalization through a post-neoliberal
regionalist approach have sought to address persistent issues in Latin America — including
mcome mequality and economic disparities — through mitiatives such as MERCOSUR and the
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Andean Community. Liberalization can be a tool for socio-economic inclusion by building on the
bloc's mstitutional redesign and mclusion of subnational actors.

Regionalism 1s not 1solationism; 1t promotes cooperation, dialogue, and harmonization
between nations with unique needs. The European Union (EU) exemplifies this. Formed in 1957
as the European Ecopnomic Community (EEC), it has grown into a sprawling polifical and
economic union of 27 member states bound by shared values, lustory, and geography. Using an
inclusive multilateral approach, the EU has developed a unified product recognition, protection,
and promotion system that has facilitated economic relations among its members while
promoting the alignment of ideas and goals. Their Erasmus+ program is a prime example of how
cross-border cooperation can foster mutnal understanding and drive progress; the European
Regional Development Fund has played a crucial role m financing infrastructure projects that
benefit all members; the EU's common market has allowed intra-regional trade to account for
67% of total exchange. Who would not want to emulate such success?

Considering the experience of the EU as a model, we recommended that Latin America
continue fo prioritize regional infegration through an Inclusive Multilateral Trade policy. A
multilateral approach 1s characterized by loose cooperation between states without exclusivity,
thus allowing countries to pursue policies that serve their interests while contributing to the
growth of the region as a whole. This model is purposely wide-reaching, focusing on promoting
free trade between diverse subgroups and accounting for different levels of economic
development within them. A rising tide lifts all boats — in the Latin American context, nclusive
multilateralism can address issues in income distribution through improved market access. The
recommended approach achieves this by incorporating tariff concessions, regulatory
harmomnization, and capacity-building programs to strengthen the region's economic linkages,
channeling mvestment toward the most disadvantaged populations. Institutional frameworks can,
furthermore, enhance policy coherence and ensure transparency in decision-making, promoting
accountability among the stakeholders involved. The curmrent fragmented approach —
characterized by various subregional agreements — perpetuates a "spaghetti bowl" effect of
multiple overlapping arrangements that create a patchwork of regulations that hinder market
access rather than facilitate thus. Conversely, an mclusive multilateral policy can streamline
regulations and achieve economies of scale, prompting greater regional integration and creating a
more competitive economic bloc.

The neoliberal era of Latin American regionalism, and the culmination of subregional
agreements like MERCOSUR, have shown that a sovereignty-protective approach is insufficient
to promote sustamed progress in social mobility. Inequality in the region remains pervasive, with
the top 10% of eamers holding over 70% of the income share. Multilateralism is not a silver
bullet solution, but it offers a vetted and proven approach to regional integration that prioritizes
inclusivity and a shared commitment to free trade.
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Unconstitutionality of Presidential Inaction

Pearl Kapoor

Abstract:

This research examines the constitutionality of presidential inaction, creates an
evidence-based theory, and strengthens its claims using previous legal and constitutional texts
and academic research. A president 1s often viewed as a higher being than the average citizen of
a nation since they are exempt from getting sued for a majority of potential reasons. This
superior status may cause them to take undue advantage of their power, through action or
inaction. This paper focuses solely on inaction and provides evidence to prove its inadmissibility.
Typically, research papers related to this topic discuss how presidential inaction can and is
excused occasionally, but this research paper provides a concrete argument about how it is
strictly unconstitutional.
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I. Executive Summary

When the President purposefully abandons their duty to enforce laws passed by the
Legislative branch of the government, they are single-handedly making national policies, with no
interbranch cooperation or communication, or approval through checks and balances,
undermining the power the constitution holds. This is called ‘Presidential Inaction.” The
Constitution addresses how a President could be removed from office under ‘high crimes’
through the impeachment process. Still, it does not elaborate on prosecution in court and the
Supreme Court has also not released a verdict on the same topic. And while a former president
can be convicted for something he did while in office, 1t is unjust for him not to be held
accountable while commutting offenses. The author of this article believes that presidential
inaction, especially in policymaking, is unconstitutional.

IL. Overview

This author will be collecting qualitative research using historically relevant texts like the
Federalist Papers and the Constitution, as well as previous research papers. Legal professionals,
such as law professors and constitutional law attorneys may also be interviewed regarding the
specifics of the data already available. Old cases that examine presidential limitations (Franklin v
Massachusetts) and acts like the Administrative Procedure Act might be analyzed and
incorporated to provide accurate and relevant evidence.

Since strict limitations have not yet been imposed on the governance by a President, it
may be used to the advantage of the Executive branch and undermine the constitutional
hierarchy. The author expects to conclude how inaction could be illegal with a strong legal
foundation.

A. Pointed Summary

® The principle of separation of powers in the U.S. Constitution establishes a system of
checks and balances among the legislative, executive, and judicial branches of
government.

e The Constitution grants the President certain powers and responsibilities, including the
duty to faithfully execute the laws of the land.

e Presidential inaction, or the failure to carry out this duty, can lead to a violation of the
Constitution's separation of powers.

e When the President fails to enforce a law or fulfill a constitutional duty, it can undermine
the authority of the legislative branch and threaten the democratic process.

e Examples of presidential inaction that may be unconstitutional include failure to enforce
environmental regulations, neglecting to address voting rights issues, and refusal to
implement laws passed by Congress.

e Remedies for presidential inaction may include legal challenges, congressional oversight

and investigation, and impeachment proceedings.
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e [t is important for policymakers and citizens to be vigilant in monitoring and addressing
cases of presidential inaction to uphold the Constitution and maintain the integrity of our
democratic system.

B. Relevance
This research is extremely relevant to all citizens of the US as it informs them about a

loophole in the laws that the government might be taking advantage of and urges them to take
action against it. A prime example of this would be the presidency of Donald Trump. Although a
widely controversial topic, Democrats have argued that they witnessed an unacceptable response
from law enforcement, emblematic of how police officers treat white supremacists with
gentleness, a contrast to the brutality they continue to show BIPOC and LGBTQ+ activists
demanding justice. There was deliberate inaction from the administration, which delayed the
dispatch of the National Guard and prevented them from restoring order in time. This example of
inaction resulted in multiple injuries and may have bigger consequences in the future if not acted

upon.

A. Current Stances

James Madison, 4th US President, father of the Constitution, and co-author of the
Federalist Papers, designed the Constitution with the separation of powers in mind. It was meant
to ensure no powers, especially executive, ran amok or became tyrannical.

“The legislative, executive, and judiciary departments ought to be separate and distinct;
so that neither exercise power properly belonging to the other; nor shall any person exercise the
powers of more than one of them at the same time,” penned Madison in the Federalist Paper No.
47.

Madison clearly stated how he wished that the three branches of the government were
contained within their powers. There was no need for one branch that governed alone. When a
president chooses to administer policies through inaction, the president is overriding the power of
the legislative branch since it is the proper procedure for the president to bring the policy they do
not agree with in front of Congress to ensure a fair trial that determines whether the president
may or may not enact a certain law. A president, however, may not simply ignore any law or rule
that they are not fond of.

Looking at the larger picture, a President can not be sued for their misdeeds either. The
Administrative Procedure Act rules the process by which federal agencies create and issue
regulations and rules. It states that the “reviewing court shall compel agency action unlawfully
withheld or unreasonably delayed and hold lawful and set aside agency actions found illegal...”
Moreover, it mentions the right to withhold power from agencies that are more powerful than
needed, acting contrary to human rights, disregarding legal procedures, or being unwarranted or

unsupported.

Institute for Youth in Policy | Journal of Policy Analysis 76




,:-"—" Institute for

“ Youthin POl'le

Some forms of inaction can be permissible even if they defy the very core values of the
structure of the Constitution and the Madisonian principles that are supposed to govern the
country. These instances are only allowed because of loopholes in the law. For example, when
President Obama announced DAPA (Deferred Action for Parents of Americans and Lawiful
Permanent Residents) it could not be declared unconstitutional because it was not expressed as
an executive action.

Peter L Strauss, an American lawyer and author, proposed that agencies could be a part of
the executive branch but Congress could be allowed to determine the exact nature of each
agency’s relationship with the executive. In this way, the president could function in an oversight
role instead of an authoritarian one. By providing the president with a bystander role, not only
are they involved in the ongoing processes, but they also do not have the discretion to interfere

directly with the decisions of Congress.

B. Tried Policy
In the Franklin v Massachusetts case ruling in 1992, the court explicitly stated, “the

President is not an ‘agency’ under APA and therefore is not subject to review under APA,
although Presidency is subject to constitutional review,” Since the President does not comply
with the APA, a less strict policy named the “nonstatutory review’” governs presidential actions.
Despite not having any requirements, it is useful, which 1s surprising since it does not have a
formal structure.

For background information, the non-statutory review is a judicial review that is not
governed by a specific law or statutory position. It is capable of raising doubts about whether or
not specific actions are suitable to be judged by courts at all. Even though the President 1s exempt
from APA, the non-statutory review is a method of judicial supremacy over executive actions.

III. Policy Problem
A. Stakeholders
Quite obviously, the President would be one of the biggest stakeholders since it is their

inaction that leads to this debate of constitutionality. Congress is another major party that would
be affected by inactive executive power since this limits its ability to pass laws and effectively
complete its duty. With the debate of the interpretation of the Constitution comes the Judiciary
branch of the government. Presidential inaction greatly impacts the public since it impacts their
rights and freedoms, directly or indirectly. Foreign governments may also have varying reactions
to this latent form of government. Allies, such as Canada and the UK, may be concerned about
the impact of the inaction on trade, diplomacy, and other crucial aspects that may harm their
interests. Adversaries, such as Russia and China, may consider this lack of initiative a weakness
and use it to further their agendas and use propaganda on an international level.

B. Risks of Indifference
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The risks of indifference to the unconstitutionality of presidential inaction are significant
and can have critical consequences for the functioning of a democratic society. Firstly, when a
President fails to act on a matter that is within their constitutional authority, it creates a power
vacuum that allows other government officials or entities to assume authority and take actions
that are not in the best interests of the public. This leads to a breakdown in the rule of law and
undermines the democratic principles that are the foundation of a stable society. Secondly, when
the courts or other oversight mechanisms fail to hold a President accountable for their inaction, it
sets a dangerous precedent that undermines the checks and balances that are essential to the
functioning of a democratic system. This encourages future Presidents to disregard their
constitutional duties and responsibilities, knowing that they will not face any consequences for
their actions. Finally, failing to hold a President accountable for their inaction can erode public
trust in government institutions and the rule of law. This can lead to a loss of faith in the
democratic process and may even result in civil unrest or other forms of social instability and
rebellion. In short, the risks of indifference to the unconstitutionality of presidential inaction are
significant and can have far-reaching consequences for the health and well-being of our society.
We must remain vigilant in upholding the rule of law and ensuring that our elected officials are
held accountable for their actions or inactions.

C. Nonpartisan Reasoning
Presidential inaction is not an issue that targets a specific party or wing of the political

spectrum; it affects the government as a whole. The basis of the successful legal system of the
United States is our constitution, established in 1787. Since then, legality and constitutionality
have been synonymous and have helped build the foundations of justice in our nation. However,
presidential inaction undermines everything that our Constitution and founding principles stand
for. The negligence of duty 1s almost as heinous as an outright refusal to obey a law. Not only are
primary figures of authority refusing to fulfill responsibilities, but they are influencing thousands
of individuals that look up to them to do the same. By diminishing the national administrative
laws, unconstitutional presidential inaction is a non-partisan issue and must be treated with
importance and impartiality by Democrats and Republicans alike.

IV. Policy Options

Several policy options could potentially be implemented to prevent or address
presidential inaction. Here are a few examples:

1. Legislative Action: One option would be for Congress to pass legislation that
specifically mandates the president to take certain actions in a given situation. This could clarify
the president's duties and responsibilities and provide clear guidance on what is expected of
them.

2. Judicial Review: If a president's inaction is believed to be unconstitutional, the matter
could be brought before the courts for judicial review. This could result in a court order
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compelling the president to take certain actions or enforce the constitutional duties and
responsibilities of the president.

3. Executive Orders: A president could issue executive orders that require specific actions
to be taken in a given situation. While these orders would only be binding during the term of the
issuing presidents, they could help ensure timely and effective action on important issues.

4. Congressional Oversight: Congress could also exercise its oversight powers to hold the
president accountable for inaction. This could involve holding hearings or investigations,
requesting information, and demanding that the president take action.

V. Conclusions and Recommendations
Since strict limitations have not yet been imposed on the governance by a President,
inaction may be used to the advantage of the Executive branch and undermine the constitutional
hierarchy. The author concludes how inaction is illegal with a strong legal foundation and urges
for stricter regulation of the responsibilities that are held by national figures of authority.
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Behind Bars: An Analysis of Government Prisons vs Private Prisons

Ahad Khan

Stevenson University

Introduction

The growing number of prisoners and prisons is a contentious issue. Proposed ideas of
solving this 1ssue include decriminalizing certain crimes, building more government prisons,
building private prisons, and building both private and government prisons. Privatization 1s “the
process of transferring property from public ownership to private ownership or transferring the
management of a service or activity from the government to the private sector” (Varner, 2006, p.
1). The definition of a truly private organization is “characterized by competition in a free
marketplace. A private organization does not enjoy any monopoly powers conferred by the state.
Nor are the taxpayers forced to pay for the services of any private organization through their tax
dollars” (Hunter, 2016, Para. 2). This paper will focus on three primary areas of privatization:
competition between public and private prisons, privatization’s positive effect in daily life, and
the inefficiency of the government.
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In Washington State, the state-run prisons are at an average of 141% design capacity for
prisoners, which is more than 4,800 than originally planned (Montague, 2001). City and county
jails in Washington State are at 110% of design capacity (Montague, 2001). In Texas, after
implementing a privatization program, they found that the average cost of private prisons per
inmate was $35.25 per day (Montague, 2001). In a state-operated prison, it was $42.47
(Montague, 2001). The Washington State, Legislative Budget Committee, compared the cost of
private prisons in Louisiana and Tennessee to a proposed state-operated prison in Washington
(Montague, 2001). They found that private prisons achieved savings from 15 to 46% per inmate,
even after accounting for the cost of living and facility design (Montague, 2001). This finding
shows that through competition, prices to operate private prisons are lower than government
prisons. In Louisiana, two privately operated prisons saved the state 11 to 13% when compared
to a government prison (Montague, 2001). These private prisons also outperformed government
prisons in safety, discipline, and community placement (Montague, 2001). The State of New
Mexico evaluated a state, federal, and private women’s facility using eight different categories of
performance (Montague, 2001). The private prison outperformed the state and federal prisons in
six of the eight categories (Montague, 2001). These studies demonstrate that private jails provide
better service. However, according to Hunter (2016), a private organization does not have
monopoly powers conferred by the state. Also, taxpayers are forced to pay for the services of any
private company through their taxes (Hunter, 2016). Private prisons used in the current United
States correctional system are not private because they earn revenue from taxpayers.

Many other aspects of daily life have been affected by privatization and the innovation
that comes with it. The package shipping sector has been transformed by two private companies.
In 1970, FedEx launched its tracking number system (Baldwin, 2013). The tracking number is
the greatest contribution from FedEx; it allows one to enter a set of numbers and letters into
FedEx.com and find exactly where the package is (Baldwin, 2013). In 1980, FedEx began
purchasing the 800MHz spectrum in North America to create towers and a nationwide wireless
data and communications network tied into FedEx’s mainframe (Baldwin, 2013). FedEx drivers
could share tracking information from their trucks long before mobile carriers offered any sort of
cellular data (Baldwin, 2013). In a free market, FedEx developed breakthrough technologies. In
six markets, the business Kozmo.com claimed to deliver anything consumers purchased in an
hour or less. Customers were paying less for the items than the delivery price; therefore, they
were losing money. They tried to create a delivery fee, but the customers revolted and caused the
company to fail (Pumphrey, 2015). In 2009, Amazon tested same-day delivery by slowly offering
the service to seven cities and charging a $6 delivery fee for Prime members and $15 for
non-members (Pumphrey, 2015). By 2014, customers had ordered ten times as many items as
they did in 2013 (Pumphrey, 2015). This led to Amazon creating the free option for 14 cities in
May 2015 (Pumphrey, 2015). Amazon is now experimenting with Prime Now, which could
shorten delivery times to only an hour (Pumphrey, 2015). Prime Now is only available in
Manhattan, Brooklyn, Miami, and Baltimore (Pumphrey, 2015). Amazon is waiting for approval
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for Prime Air, which is proposed to deliver packages in 30 minutes or less by using drones
(Pumphrey, 2015). FedEx and Amazon revolutionized the package delivery sector, demonstrating
that privatization works. Prior to FedEx and Amazon, packages got there when they got there,
customers hoped. Other areas of privatization that have been successful include toll roads,
bridges, tunnels, utilities, lotteries, and airports. The State of Texas entered into an agreement
with Cintra Zachry to design, build, and operate a 316-mile toll road (Varner, 2006). This road
stretches from Dallas to San Antonio and is part of the Trans-Texas Corridor system (Varner,
2006). The Chicago Skyway and the Indiana Toll Road were leased to a consortium led by Cintra
de Infraestructuras de Transporte and Macquarie Infrastructure Group” (Varner, 20006, p. 10). The
Chicago Skyway, which runs for 7.8 miles, “was leased for 99 years in exchange for an upfront
payment of $1.83 billion” (Varner, 2006, p. 10). “The Indiana Toll Road, which is 157 miles long
and runs along Indiana’s northern border, was leased for 75 years at a cost of $3.85 billion”
(Varner, 2006, p. 10). These amounts have led to 40 times revenues and 60 times operating
profits (Varner, 2006). The State of Illinois also utilized the privatization of toll roads:
Illinois has approximately 274 miles of toll roads located primarily in the suburbs of
Chicago. These roads are operated and maintained by the Illinois State Toll Highway
Authority. Roads included in the Illinois Tollway system are the Northwest Tollway (190
and 1-39), the North-South Tollway (I-355), the Ronald Reagan Memorial Tollway (I-88),
and the Tri-State Tollway (I-80, I-294, and I-94) (Varner, 2006, p. 10)
“The Illinois Tollway System is currently in the middle of a 10-year, $5.3 Congestion Relief
Program that began in 2005” (Varner, 2006, p. 10). There will be lanes will be added to 117
miles of the existing roadways in Illinois (Varner, 2006, p. 10). In addition, a *“12.5-mile
extension will be added to the North-South Tollway from I-55 to I-80” (Varner, 2006, p.10). The
state of Illinois, by using toll roads, achieved millions of dollars in revenue.
In 2005, the Illinois Tollway System had revenues of approximately $625 million. Of this
$625 million, $600 came from tolls and toll evasion recovery, $4 million was brought in
from concessions, and the final $21 million stemmed from investment income. These
revenues were offset by $205 million in maintenance and operational expenses and $99
million in debt service. This left approximately $320 million for the renewal,
replacement, and improvement of the tollway system (Varner, 2006, p. 10).
Bridges and tunnels, which collect tolls, have been privatized throughout the U.S. In Illinois,
there are plans to build a bridge connecting St. Louis, Missouri, with East St. Louis, Illinois
(Varner, 2006). Some politicians in Missouri have been vocal about supporting the financing of
this bridge through a public-private partnership in which a private company would finance and
operate the bridge (Varner, 20006). The company would collect the tolls to repay the cost of
construction and to make a profit. In the privatization of utilities, three utilities that have been
privatized are electric, natural gas, water, and sewer. Eight investor-owned public utilities provide
electric service to residential customers in Illinois. These companies are under the regulation of
the Illinois Commerce Commission (ICC). These companies are AmerenCILCO, AmerenCIPS,
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AmerenlP, Commonwealth Edison Company, Interstate Power and Light Company,
MidAmerican Energy Company, Mt. Carmel Public Utility Company, and South Beloit Water,
Gas, and Electric Company (Varner, 2006). The State of Illinois successfully achieved a state of
open competition in the retail sector for electricity. Through the Illinois Electric Service
Customer Choice and Rate Relief Act of 1997, customers were given greater choice in who
supplies their electric power services (Varner, 2006). By the end of 2000, all non-residential
customers had the option to choose their electric supplier (Varner, 2006). Suppliers that are able
to provide service include a customer’s current electric utility, another Illinois electric utility, or
an alternative retail electric supplier certified by the ICC (Varner, 2006). Thirteen investor-owned
public utilities provide gas services to residential customers in Illinois, which are also under the
regulation of the ICC (Varner, 2006). These companies were utilized for natural gas:
AmerenCILCO, AmerenCIPS, AmerenlP, Atmos Energy Corporation Consumers Gas
Company, [llinois Gas Company, Interstate Power and Light Company, MidAmerican
Energy Company, Mt. Carmel Public Utility Company, Nicor Gas Company, North Shore
Gas Company, People Gas Light and Coke Company, and South Beloit Water, Gas, and
Electric Company (Varner, 2006, p. 12-13)
In Illinois, 31 water, 4 sewer, and 13 combined water and sewer utilities are investor-owned
(Varner, 2006). These privately owned utilities provide water for approximately 1.2 million
people and sewer service to 127,000 people, mainly concentrated in the Chicago metropolitan
area (Varner, 2006). The privatization of lotteries in Illinois has been successful for those private
companies that took advantage of an opportunity:
In May of 2006, Governor Rod Blagojevich proposed the sale or lease of the State’s
lottery to fund improvements in the State’s educational funding. In July of 2006, the
Illinois Office of Management and Budget put out a request for proposals from firms
interested in advising the state on the proposed privatization of its lottery. The proposal
was based on an up-front purchase fee of approximately $10 billion which was valued by
an initial proposal by Goldman, Sachs & Co. In FY 2006, the lottery had revenues of
$1.985 billion and transferred $670.5 million to the general revenue fund. This would
indicate a revenue-to-purchase price multiple of 5.0 times and a profit-to-purchase price
multiple of 14.9 times (Varner, 2006, p. 15)
In the 1990s, there were difficulties when trying to find bidders (Varner, 2006). Now, there are
many companies that are qualified, including “GTECH, Lottomatica S.p.A, Camelot Group,
Tattersall Limited, Scientific Games Corp., and International Game Technology™ (Varner, 2006,
p. 15-16). Airports have been successfully privatized in Australia, Great Britain, Canada,
Mexico, and The Netherlands (Varner, 2006). A survey by the General Accounting Office found
that 90% of the employees in the biggest 69 airports in the U.S. were employed by private
companies (Varner, 2006). These employees conducted services such as ticketing, baggage
handling, cleaning, concessions, and ground transportation (Varner, 2006). The 10% of the
workers employed by the government were usually local and state government personnel
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performing administrative and public safety duties (Varner, 2006). In New York, there have been

multiple successful cases of privatizing airports.
The Stewart Airport in New York is operated under a 30-year lease by the National
Express bus company of Great Britain. The Port Authority of New York and New Jersey
contracted with a private group to finance, build, and operate the International Arrivals
Building at Kennedy Airport. BAA plc entered into an agreement with the Indianapolis
Airport Authority to operate all of the airports under their supervision, including
Indianapolis International Airport (Varner, 2006, p. 17)

These are only a few examples of the many parts of daily hife that have become privatized.

Privatization also has positive effects on many different aspects of business performance,
such as economic performance, productivity, prices, use of goods, and consumption of goods.
Regarding economic performance, an OECD report reviewed research on the effects of
privatization and found “overwhelming support for the notion that privatization brings about a
significant increase in the profitability, real output and efficiency of privatized companies™
(Edwards, 2017, p. 96). Also, a review of dozens of academic studies in the Journal of Economic
Literature concluded that privatization “appears to improve performance measured in many
different ways, in many different countries” (Edwards, 2017, p. 96). An analysis of 825
companies listed on the Shanghai Stock Exchange found that private enterprises perform better
than mixed-ownership firms, with 513 mixed-ownership firms and 312 private firms (Megginson
& Netter, 2001). Another study looked at the economic performance of the top 500 non-US
industrial companies in 1983. It showed that state-owned and mixed (state and private)
ownership enterprises are much less profitable and productive than privately held firms using
four profitability ratios and two measures of X-efficiency (Megginson & Netter, 2001). They also
discovered that mixed firms are no more profitable than SOEs (state-owned enterprises),
implying that full private control, rather than partial ownership, is required to boost performance
(Megginson & Netter, 2001). More than 50 Canadian industries were privatized in the 1980s and
1990s, according to 2012 research, including an airline, a railroad, manufacturers, and energy
and telecommunications companies. It discovered that the overall effects have been mostly good
and 1n many cases, overwhelmingly so (Boarding & Vining, 2012). Capital expenditures,
dividends, tax revenues, and sales per employee all tended to rise (Boarding & Vining, 2012).
Using representative panel data from 1,701 Bulgarian and 2,047 Romanian manufacturing
enterprises, it was found that higher price-cost margins are connected with privatization
(Konings, Cayseele, & Warzynski, 2005). This effect is stronger in highly competitive sectors,
implying that privatization and the formation of competitive markets are complementary
(Konings, Cayseele, & Warzynski, 2005). It also implies that privatized enterprises cut costs
rather than raise prices because firms in highly competitive marketplaces are more inclined to
price hike (Konings, Cayseele, & Warzynski, 2005). In industries with high product-margin
concentration, import penetration is related to reduced price-cost margins, but this effect 1s
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reversed in more competitive sectors (Konings, Cayseele, & Warzynski, 2005). Productivity is
increased by privatization. According to Edwards (2017), in the decade following privatization,
labor productivity in the electricity and gas industries nearly doubled. In the long run, shifting
from total state ownership to private ownership would boost productivity growth by 1.6 to 2%
each year (Megginson & Netter, 2001). Claessens and Djankov (2002) investigated 6000
companies and discovered that Privatization is linked to considerable increases in sales revenues
and labor productivity, as well as fewer job losses to a lesser extent. As the time since
privatization passes, the positive effect of privatization grows in economic magnitude and
statistical significance (Claessens & Djankov, 2002). In the absence of state-owned enterprises in
Vietnam, productivity gains from trade could have been 66 percent higher five years after WTO
entrance (Baccini, Impullitti, Malesky, 2019). Edwards (2017) concluded that the effect of
privatization on prices benefited British customers since privatization and competition decreased
prices and enhanced service quality. After a decade of privatization, real prices for
telecommunications, industrial gas, and residential gas fell by 50%, 50%, and 25%, respectively,
according to a Treasury analysis (Edwards, 2017). Real prices were down more than 25% a
decade after electricity privatization (Edwards, 2017). The environment also benefited from the
electrical reform because the privatized industry moved quickly to replace coal with natural gas
as a fuel source (Edwards, 2017). Cost savings of 20% to 50% were reported in over 100
independent studies as a result of privatization and, more crucially, greater competition (Hike,
1993). In the long run, switching from total state control to private ownership would reduce costs
by 1.7 to 1.9 percent per year (Megginson & Netter, 2001). On the effects of use and
consumption, Edwards (2017) reported that the share of British Telecom service calls completed
within eight days soared from 59 percent to 97 percent in the decade after privatization. Before
privatization, it had taken months and sometimes a bribe to get a new telephone line (Edwards,
2017). Under Margaret Thatcher's privatizations, the share of British citizens owning equities
soared from 7 percent to 25 percent (Edwards, 2017). According to Fang, Lerner, and Wu (2017),
after state-owned firms are privatized, innovation increases. According to Shirley (1992),
research demonstrates that privatization almost invariably results in an increase in investment and
innovation. According to an analysis of two household surveys conducted in the 1990s, there 1s a
positive premium for working in the private sector over the state and privatized state enterprises,
and this premium is reduced but not eliminated when differences in firm and worker
characteristics and howrs worked across sectors are controlled (Brainerd, 2000). Unlike state
ownership, private ownership allows profit and loss to be used. Customers that are satisfied
continue to patronize businesses that have provided them with excellent service. Entrepreneurs
who fail to please their customers, on the other hand, are quickly driven out of business.
Similarly, private road owners will have every motivation to reduce accidents, whether through
technology breakthroughs, improved laws of the road, enhanced techniques of identifying
inebriated and other undesirable drivers, and so on. If they fail or do poorly compared to their
peers, they will be demoted from their position of authority. According to Austrian economist
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Walter Block's (2009) research, it costs two dollars to create a mile of road through the public
sector for every $1 spent by a private company. As a result of our state's road management,
40,000 people die on them each year (Block, 2009). According to the same study, switching to a
totally privatized road system would save an estimated 25,000 deaths every year (Block, 2009).
After reviewing research from many disciplines, it is clear that privatization has a positive effect
when used. It is fair to determine that the privatization of prisons would follow this pattern.
Comparing the government and private companies, theoretically, private companies
would be more efficient. The federal government can have cost overruns, make bad decisions,
and misallocate investments with very few mechanisms created to prevent this. When there are
guaranteed taxpayer funds that are funding one’s activities, they would have no incentive to
create a profit. Private companies have a built-in mechanism to prevent these problems. The
mechanism is bankruptey and the profit incentive, which is what drives every private company to
become successful and create innovations. If a company does make bad decisions, has cost
overruns, and misallocates investments; it will lose money or go bankrupt. The companies have
to make good decisions, or they will suffer the consequences. The government does not have this
mechanism to keep it in line. People tend not to spend other people’s money as carefully as their
own, which explains how the government spends its funding. For lawmakers, the source of
funding can seem distant. Private companies must weigh the costs and benefits before spending
their own money. Poorly performing government agencies are not subject to takeover bids or
bankruptcy like private companies are. Around 10% of U.S. companies go out of business every
year (Edwards, 2014). Governmental managers have no profit incentive, no incentive to reduce
waste, and cut costs. Without profits to worry about, lawmakers often favor budget increases
without thinking if the expansion will add net value to society above the taxpayer costs. Also,
without the profit incentive, there is no motivation to produce innovations, and there is less
motivation to produce better services with higher quality. There has been research that shows that
“cost overruns are more frequent on government projects than on private-sector projects”
(Edwards, 2014, Para. 10). Also, due to the frequent change of political parties controlling
government, many agencies experience continuous changes in the mission of their agency. For
example, the Customs and Border Protection Agency (CBP) has had its policies change from
zero-tolerance policies under President Donald Trump from 2017-2021 to more relaxed policies
under President Joe Biden in 2021 (A. Bielawski, Personal Communication, April 1, 2021.
Under Biden’s policy, the chief of the U.S. Border Patrol Rodney Scott was forced out of the
CBP (Spagat, 2021). The incentives in government policies are inherently negative; if they were
positive, it would cause all of those who are carrying out the work to be unemployed. For
example, those vested in ending the War on Poverty actually had an interest in losing it because
they would lose their jobs if they won the War on Poverty. Another example of how this works is
that the “employment in the Department of Agriculture went up 47% (78,000 to 115,000) from
1952 and 1972, while the number of farms dropped 45% (5.2 million to 2.9 million) in the same
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time frame” (Brownfield, 1977, Para. 5). Theoretically and practically, the government has been
found to be less efficient than private companies.

Opponents of privatizing prisons claim that private prisons are a result of failed
privatization attempts. These people could not be further from the truth. Private prisons, as they
attempt to debunk or oppose, are not really private because they act as agents of the state. The
problem is not that it is private, the problem is that the government has a monopoly on prisons
and creates contracts with private companies (Calton, 2019). These contracts are funded through
taxpayer money (Calton, 2019). Due to this, the prisons are not private. These prisons are wholly
dependent on the government, how can a private company be reliant on forced taxpayer
payments be considered private? These prisons are simply an extension of the government,
where funds come from forced taxpayer money. The “private prisons™ have been criticized for
having prisoner abuse, poor living conditions, and contaminated food (Hunter, 2016). This
problem exists because the government is responsible for creating these facilities and the demand
for more prisoners. The government created the demand for more prisoners in the “tough on
crime” era in the 1970s and 1980s and the War on Drugs. Policies, such as mandatory minimum
sentences, were created in the War on Drugs (Hunter, 2016). The government was unable to keep
up with the number of prisoners, so they decided to turn to private companies rather than
reforming their policies. As of 2014, roughly 50 percent of prisoners in federal prisons were
serving time for drug-related offenses (Hunter, 2016). Without the drug wars, there would only
be a fraction of the number of prisoners. These prisons are not private. Blaming these problems
on privatization is wrong and a logical fallacy.

Rather than keep the current model of prisons, the government-run and private prisons,
we should attempt to create a truly private prison free from the monopoly the government has.
True private prisons are free-market prisons, which would be significantly better than "private"
and government prisons. Free-market prisons would allow prisoners to improve their skills,
education, and work experience. This would incentivize productivity and peace. Prisoners would
be allowed to make money while in prison, pay the prison, and pay the victim's family. Their
income could be allocated as such: 25% to the prison, which would prevent taxpayers from
having to pay for prisons; 25% to the prisoner to incentivize him to work, and 50% to the victim
(or victim's family) for restitution. This model could be modified by judges depending on
different crimes. Prisoners wishing to improve their skills through training and education will
have the opportunity to do so because it will increase profits for the company. This will also
incentivize the prevention of violence because they will be punished if they do not work. For
drug addicts, prisons could allow medical uses of drugs but ban recreational ones. This would
allow the prisoners to make more money and will decrease the likelihood that they resume their
drug habit upon release.

Private prisons, in effect now, are arguably more efficient than the prisons run by the
government. The government as a whole has no incentive to perform well. Also, privatization is
historically effective. Based on the data, it 1s believable that private prisons would be more
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efficient than government-run prisons. In the era of evidence-based corrections, is it time to start
the move toward privatization? The answer to that question is yes. Private prisons are the
solution to the prison crisis in the United States.
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