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THE CONSTITUTION OF INDIA 

Preamble 

WE. THE PEOPLE OF INDIA. having solemnly resolved to constitute India into a 
I[SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC] and 10 secure to 
all its citizens : 

JUSTICE. social. economic and political; 
LIBERTY of thought. expression, belief. faith and worship; 
EQUALITY of status and of opponunity ; 

and to promote among them all 
FRATERNITY assuring the dignity orthe individual and the 2[unity and integrity of 

the Nation]; 
IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November. 1949, 

do HEREBY ADOPT. ENACT AND GIVE TO OURSELVES nns CONSTITUTION. 

Notes on preamble 

Baie Structure 

The objectives specified in the Preamble contain the basic structure of our Constitution, which 
cannot be amended in exercise of the power under article 368 of the Constitution. For the theory 
of "basic structure", see the following judgments of the Supreme Court : 

(i) Kl!sllavananda Bharal; Y. Stall! of Kl!raia, AIR 1973 SC 1461, paragraphs 292, 437, 
599,682 and 1164. 

(ii) Illdira Galldhi y, Raj Nara;1I, AIR 1975 SC 2299, paragraphs 251-252 (Khanna, J.), 
paragraphs 664, 665 Md 691 (ChMdrachud, 1.), paragraphs 555 and 575 (Beg, J,) (3 
Judges out of 5). 

(iii) ¥inuva Mills v. Union of India, AIR 1980 SC 1789 (majority). 

intl!rprnation b, prl!ambll! 

The preamble may be invoked to determine lhc: ambit of

(aJ Fundamental rights: and 
(b) Directive principles of State Policy. 

SI!/! the undennentioned decisions: 
(11 Kl!shavananda Bharat; v. Statl! of Kl!raia, AIR 1973 SC 1461, 

(ii) Cluutdra Bhawan v. Statl! o/ltfysore, AIR 1970 SC 2042, paragraph 13. 

(iii) Dlr4rwad Employus v, State 0/ Komotaka, (1990) 2 sec 396, paragraphs 14-27. 

A lirinr Itlw 

Constitution is not 10 be construed as a mere law, but as the machinery by which laws are made. 
A Conslitution is a living and organic thing which. of all instruments has the greatest claim to be 
construed broadly and liberally; Goodj('ar India v, SIQ.tI! 0/ Horyantl. AIR (1990) SC 781. 791. 
paragraph 17. 

I. Subs. by the Constitulion (Forty-second Amendmenl) Act, 1976. sec.2. for ~SOVEREIGN 
DEMOC.RATIC REPUBLIC" (w.c.!. J·I·1977). 

2. Subs. by the ConslitU1ion (Forty·Second Amendment) Act. 1976. sec. 2, for ~unity of !be Nation" 
(w.c.f.3·1·1977). 
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Powers 

Powers must be derived from specific provisions of the Constitution; Syttr~tjcs & Chemicals 
Ltd.v. State of U.P., (1990) sec 109 (7 Judges Bench). 

Ideals 

The ideals of socialism, secularism and democracy are elaborated by the enacting provisions. 

Su the undermentionc:d decisions: 
(i) Bhim v: Union of India, AIR 1981 SC 234, paragraphs 39, 71-72. 

(ir) State o/Kerala v. Thomas, AIR 1976 SC 490, 531; Woman Roo v. Union of/ndia, AIR 
1981 SC 211. 

The word "Socialist", read with articles 14 and 16, enabled the court to deduce a fundamental 
right to equal pay for equaJ work. The same word, wbca rud with article 14, enabled the court to 
strike down a statute which failcJ to achieve the socialist goa! to the fullest cxtent. Undermcntioned 
decisions an:: relevant on this point: 

(I) Excel Wt'ar v. Union of India, AIR 1979 SC 2.5, paragraph 24. 
(u) Atam.Prakash v. Slau of Haryana. AIR 1986 SC 8S9. paragraph 5. 

(iu) RandJUr v. Union 0/ India, AIR 1982 SC 879. parapuph 8. 

(iv) Naiara v. Union 0/ India. AIR 1983 SC 130, paragraphs 33·34. 

(v) MwrvaMillsv. Union of India. AIR 1980SC 1789. paragraphs 62 and III. 

(vll Dharwad Employu v. Stilte of XtlmalahJ, (1990) 2 sec 396. paragraphl4-17. 

So£ial Jrutke 
Social justice enables the courts to uphold legislation

(a) to remove economic unoqualities; 

(b) to provide a decent standard of living to the working people; 

(c) to protect the interests of the weaker sections of the society. 

See the undermentioned decisions : 

(I) Lingappa v. Stale ofMaltarashlrtl, AIR 1985 SC 389, puagraphs 14, 16, 18 and 20. 

(il) NahJro v. Union oj India. AIR 1983 SC 130, paragraphs 33-34. 
(iil) Sodhurom v. Polin, AIR 1984 SC 1471, paragraphs 29, 10 and .73. 

Some FalUlamenltll Aspects of",. ltulilm lAnIstlIutbIlI 

The Indian Constitution, adopted by the Constituent Assembly on November 26, 1949 i. a 
comprehensive document containina: 39.5 articles and scvcraI Schedules. Besides dealing with the 
structure of Government the Constitution makes detailed provisions for the rights of citizens and 
other'persons in a number of entrenched provisions, and for the principles to be followed by the 
State in the goVCfDllJlCC of the country, labelled as "Directive Principles of State Policy". 

Historical and geographical facton have been responsible for. the build of the Constitution, 
which is the second longest Constitution in the world. 1bc framers of the Constitution were keen 
to presen'e the dcmoc:ratic values to which Indians had a1t8Ched the highest importance ,in their 
struggle for freedom But they were also keen to make provisions considered to be necessary in the 
light of lhe social and economic backwardness of certain sections of society. They had also before 
them the: pn::cedcnt of the Government of India Act. 1935 whose detailed provisions were found 
suitable for, adoption in the int~sts of continuity and certainty. Some precautions for the 
constitutional image being distorted or being impaired in its essential features, were also requiRd, 
All this has contributed to the lengIb of the Indian Constitution. 
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SOUTC~I oj tJ" Comtilulion 

Sources of the Indian Constitution can be best explained with reference to its principal parts. 
The structural part of the Constitution is, to a large extent. derived from the Government of India 
Act. 1935. The philosophical part of the Constitution has other sources. Pan III on fundamental 
rights partly derives its inspiration from the Bill of Rights, enshrined in the American Constitution, 
and so also Part IV on directive principles of Slate policy from the Irish Constitution. The political 
part (the principle of Cabinet Government and the relations between the executive and the Legisla. 
ture) have been largely drawn from the British experience. 

The Union-State relations find a similarity in the Act of 1935 and also in the Canadian Constitu
tion. though the expanded concurrect list in the Seventh Schedule has a model in the Australian 
Constitution. Part XIII. dealing with trade. commerce and intercourse. also appears to derive 
inspiration from the Australian Constitution. Some indigenous institutions like ''panchayats'' have 
been specifically encouraged and new ideals. such as. promotion of international peace and security, 
have been woven into the fabric of the Constitution. The Constitution specifically providcs for the 
pljvileges of the members of Parliament and of the State Legislature. to some extent following the 
Australian model. . 

l1Ie NtIlUTe oJthe Polily (the Preamble) 

The preamble declares India to be a sovereign, socialist, secular. democratic republic. It is 
declared thallhe Constitution has been "given by the people to themselvcs", thereby affirming the 
republican character of the polity and the sovereignty of the people. The democratic character of 
the Indian polity is illustrated by the prOVisions conferring. on the adult citizens. the right to vote. 
and by the provisions for elected representatives and responsibility of the executive 10 the legisla
ture. 

The socialist character of the Indian Constitution is also emphasised in the Preamble, which 
spells out the aspiration of the people to secure 10 all citizens, social, economic and political justice. 
The Preamble also affirms a determination to secure liberty of thought, expression, belief, faith and 
worship and equality of status and opportunity, and to promote amongst the people a feeling of 
fraternity, ensuring the dignity of the individual and the unity of the nation. 

Being a sovereign State, lndia is free from any type of external control. It can acquire foreign 
terrilOry and, if necessary. cede a part of the territory in favour of a foreign State, subjeclto certain 
constituUonaJ requirements: Moganbluli lshwarbluli Paul v. Union of Indio, (1970) 3 SCC lOll 

The Preamble is part of the Constitution: KI!.fhVfJlUUJl!a Blw.rati v. St~ oj Kera/a. AIR t 973 
Sc 1461. 

SualtuUm 

The Constitution of india stands for a secular State. The State has no official religion. Secularism 
pervades its provisions which five full opportunity 10 all penons to profess. practise and propagate 
any religion of their choice. The Constitution not. onJy guarantees a person's freedom of religion 
and conscience, but also ensures freedom for one who has no religion, and it saupulously restrains 
the State from making any disaimination on grounds of religion. A single citizenship is assured to 
all persons irrespective of their religion. 

F..-Iaw 

The Constitution opcnUes as a fundamcntallaw. The governmental organs owe their origin 10 
the Constitution and derive their authority from, and discharge their responsibilities within the 
framework of the Constitution. The Union Parliament and the State Legislature are not sovereign.· 
The validity of a law, whether Union or State,··is judged with reference 10 their respective 
jurisdictions as defined in the Constitution. The judiciary bas power to declare a law unconstltutio
naJ, if the law is found 10 have contravened any provision of the Constitution. 
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Th~ Imlian U"um 

The Constitution describes India as a Union of Siales, thereby implying the indestructible nature 
of its unity. No unit constituting the Indian Union can secede from it (VII Constituent Assembly 
Debates 431. The country is divided into several units, known as States or Union Territories, and 
the Constitution lays down nOI only the structure of the Union Government. but also the struClure 
of the State Governments. 

Fedmu SITUdun 

The Indian Constitution is basically federal in (onn and is marked by the traditional characterist
ics of a federal system, namdy, supremacy of the Constitution, division of power between the 
Union and Slate Governments, existence of an independent judiciary and 8 rigid procedure for the 
amendment of the Constitution. II establishes a dual polity. with clearly defined spheres of authority 
between the Union and the States, to be cJl:erciscd in fields assigned to them respectively. There is 
an independent judiciary to determine issues between the Union and the States, to be exercised in 
fields assigned to them R:speetively. 1bere is an independent judiciary to determine issues between 
the Union and the States, or between one State and another. An amendment in the respective 
jurisdictions ofthc Union and the Stales can be brought about only by invoking a special procedUR: 
in Parliament and ralification by a majority of the State. However, there ~ marked differences 
between the American federntion (which is the classical federal model) and the Indian federation. 
First, in America, there is a dual citizenship, whereas, in India, there is only OI]C citizenship; Indian 
citizens, wherever they reside, are equal in the eye oftbe law. Secondly, lhe States in America have 
a right to make their own constitutions, where no such power is given to the States in India. Thini1y, 
the Indian Constitution exhibits a centraJising tendency in several of its provision e.g, the adoption 
of a lengthy Concurrent List, the power of Parliament to re-organise the political Slructure of the 
country, supremacy of parliament over State LegislaluR:S if there is a dim::t conflict between their 
respective jurisdictions, vesting of the residuary legislative power in Parliament, and powen of 
Governors to reserve Bills for the consideration of the President of the Republic. Fourthly, in certain 
circumstances, the Union is empowered to supersede the authority of the State, or to exercise 
powen otherwise vested in lhe Slates. 

So.ereip 

The word 'sovereign' means that the State has power to legislate on any subject in conformity 
with constitutional limitations; SynWlic3 v. StDk 0/ U.P., (1990) I sec 109, paragraphs 3.5·37, 
56-64, 106-108. 

Contracts are subject to Conflitution; D.T.C. v. MalJ/oor Congren. AIR 1991 SC 101 (7 
judges). 

PIITCIU PIIlrbu 

The doctrine of Pcums Palnae can be invoked by reason of sovereignty; Charon Id SoJw v. 
Union o/lndUJ. (1990) I sec 613, paragraphs 35·37, 63,74 and 100 (CD). 



PART I 

THE uNION AND ITS TERRITORY 

l. Name and territory of the Union.-{I) India. that is Bharat. shall be a Union of 
States. 

1[(2) The States and the territories thereof shall be as specified in the First Schedule.] 

(3) The territory of India shall comprise-
(a) the territory of States; 
2(b) the Union territories specified in the First Schedule; and] 

(e) such other territories as may be acquired. 

Notes on Article 1 

The Union of India is a federal Union. with a distribution of powers, of which the judiciary is 
the inIClpI"Cter. Although there has been considerable controversy whether India is or is not a federa
tion and a1though some writers have called it "quasi federal", it would seem that essentially the 
Indian Constitution is a federal one; special reference of 1956, AIRI965 SC 745, 762. 

Tel"l'iltH7 D/lndUJ 

The expression "'territory of India", WherefVCf used, means the territory which, for the time 
being. falls within article 1(3). Sec the undcrmentioned decisions : 

(i) llmar Singh v. Slate 0/ Rajastluu!, AIR 1955 SC 504. 

(ill Masthan Sahib v. ChU/Commissioner, Pondicherry, AIR 1962 SC 797, 803. 

Tenilorilzlwatln 

Section 3(2) of the Territorial Waters, Continental Shelf, Exc:lusive Economic Zone and other 
Maritime Zones Act, 1976 now provides that the limit of the territorial walcrs is the line, every 
point of which is at II. distance of twdve nautical miles from the nearest point of t!le appropriate 
base line. Another notification of the Government dated 15 January, 1977 has extended the "cxclus~ 
ivc economic zone" of India upto a distance of 200 nautical miles into the sea from the share base 
line. This has been done under the Territorial Waters, Continental Shelf, Exclusive Bconomic Zone 
and other Maritime Zones Act, 1976, passed after the Constitution (40th Amendment) Act, 1976 .. 

Action 'ubseqrunl to tu:qullitlon 

Foreign territories which become part ~f India on acquisition may (i) either be admitted into the 
Union, or (ii) constituted into new SWcs under article 2, or (iii) merged into an existing State under 
article 3(a) or 3(b), or (iv) formed into a Union territory. Of course, a foreign territory would not 
come under article 1(3) (e) until there is legallf3nSfcr of territory to India, so as to constitute its 
"acquisition" in intctnationallaw. See the undennentioned decisions : 

(I) Harivonsh v. Stau"of Maharashlra, (1911) 2 SCC 54, 56. 

(ill Masthan Sahib v, ChiefCommissio~r, Pohdicherry, AIR 1962 SC 797, 803. 

I (iill Amar Singh v. Stale 0/ Rajastlwn, AIR 1955 SC 504. 

J. Subs. by [be Constitlllioa. (Scvenlll AmeDdment) .... ct. 1956, scc.2, for clause (2). 

2. Subs. by the ConstUlllioa. (ScveDlb Amendment) Act. 1956, scc.2. for sub-clausc (b). 

5 
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Usw applb:abk to "quind krrilDry 

On acquisition ofterritory,lhe pre-acquisition laws and the rights acquired therein may continue. 
only if !he new Government chooses 10 recognise them uDeqUivocaUy; Vinod Kumar v. Gangadha" 
AIR 1981 SC 1946. parngraphs 29-30. 

2. Admission or establishment of new States.-Parliament may by law admit into 
the Union, or establish. new States on such terms and conditions as it thinks fit. 

12A• Sikkim to be assodated with the UnioD.-IRep. by the Constitution (Thirty
sixth Amendment) Act, 1975, sec.5 (w.e.f. 26-4-/975).] 

~. Formation ,of new States and alteration of areas, boundaries 01' namt'S of 
existing Statu.-Parliament may by law-

(a) form a new State'bY separation of territory from any State or by uniting two or 
more States or parts of States or by uniting any territory to a part of any State: 

(b) increase lhe area of any State; 

(c) diminish the area of any State; 
(4) alter the boundaries of any State; 
(e) alter the name of any State: 

2[Provided thai no Bill for the purpose shall be introduced in either House of Parlia
ment except on the recommendation of Ihe President and unless, where the proposal 
contained in the Bill affects the area, boundaries or name of any of the StatesJ···the 
Bill has been referred by the President to the Legislature of that State for expressing its 
views thereon within such period as may be specified in the reference or within such 
further period as the President may allow and the period so specified or allowed has 
expired.) 

41£.xplanation /.-In this article, in clauses (a) 10 (t'), "State" includes a Union terri
tory, but in th.' proviso. "State" does not include a Union territory. 

Explanation /I.-The power conferred on Parhament by clause (a) includes the power 
to fonn a new State or Union territory by uniting a part of any State or Union territory 
to any other State or Union territory.] 

Notes OD Article J 

B/Jecls of ,e-orl:lUluaJion 0/ ttrriJory on exuling ta .... s 

The principles relating to a change of sovereignly in inlernalionallaw are nOI applicable to a 
re-organisation of terrilory of a Stale under anicle 3. When such an adjustment or re-organisation 
of territories takes place, the existing laws as well 0., lIdministrative onten in a p.uticular terrilory 
continue to be in force and continue to be binding upon the succes50r State,.so long as they are not 
modified, changet.l or repudiated by the successor State. See the undennentioned decision 

I. hts. by the Constitution (Thirty-fifth Amendment) Ad. 1974, sec.2 (w.e.!. 1-)-1975). 

'2. Subl. by the Conslitulion (Fifth Ammlimenl) Ad. 1955. sec.2, fOl" the proviso. 

1. The words 3Ild Idtcn Mspecified in Part A or PDn B or tm First Schedule" omitted by the Conslilution 
(Scvenlh Amendment) Act, 1956. sec.2911l1d Sch. 

4. Ins. by the ConstitutiOll (Eighteenth Amendment) Ad. 1966, 1CC.2. 
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SUl~ of PunjDb v. &1biT, AIR 1977 SC 629, paragmphs 13.,4. 

ReJtnll&e DJ 8iJb 

Once the original BiU is rdcrm:l to the State or States, the purpose of the proviso is scned and 
no fresh reference is required every time lin amendment 10 the Bill is moved and accepted according 
to the rules of procedure in Parliament. Parliament is no!: bound 10 accepl or act upon the views of 
the stale Legislature, even if those views ~ received in time: BabulaJ v. SUlk oj Bombay, AIR 
1960 SC SI, S4. 

4. Laws made under articles 1. aod 3 to provide for the am~ndment of the Ymt 
and tbe Fourtb Scb~dulH aad a:appl~meotal. iocid~ntal aad cODSeqn~ntial 
mattns.--{ I) Any law referred to in article 2 or article 3 shaH contain such provisions 
for the amendment of the First ScJleduie and the Fourth Schedule as may be necessary 
to give effect to the provisions of the law and may also contain such supplemental. 
incidental and consequential provisions (including provisions as to representation in 
Parliament and in the Legislature or Lelislatures of the State or States affected by such 
law) as Parliament may deem necessary. 

(2) No such law as aforesaid shall be deemed,to be an amendment oflhis Constitution 
for the purposes of article 368. 



PART II 

CITlZENSIDP 

S. Citizenship at tbe commencement or the Constitutioo.-At the commencement 
of this Constitution. every person who has his domicile in the territory of India and

(a) who was born in the territory of India; Of 

(b) either of whose parents was born in the territory of India; or 
(c) who has been ordinarily resident in the territory of India for not less than five' 

years immediately preceding such commencement, 
shall be a citizen of India. 

Notes on Article 5 

Epery puson 

The expression "every person" includes
(0) a prisoner, 

(b) a member of the anned forces (but subject to article 33), 

S~~ the undenncnlioned decisions: 
(i) SIQt~ of MoluJrtuhlra v. PrablJakDr, AIR)966 SC 424. 426. 

(iI) Sunil Batra v. lklhi Admn .• AIR 1978 SC 1675. 
(iii) 1.1. Cot. Prirhi Pal Singh B~di v. Union of India, AIR 1982 SC 1413, paragraph 45. 

OnedomicUc 

Under the Indian Constitution, there is only one domicile viz.. the domicile of the C1Junfry and 
there is no sepan!.le domicile for a state: Prad~~p v. Union ojlndia. AIR 1984 SC 1420, paragraphs 
8·9. 

6. Rights of citizenship of c=ertain persons who have migrated to India from 
Pakistan.-Nolwithstanding anything in article 5. a person who has migrated to the 
territory of India from the territory now included in Pakistan shall be deemed 10 be a 
citizen of India at the commencement of this Constitution if-

(a) he or either of his parents or any of his grand-parents was born in India as 
defined in the Government of India Act. 1935 (as originally enacted): and 

(b) (i) in the case where such person has so migrated before the nineteenth day of 
July. 1948, he has been ordinarily resident in the territory of India since the 
date of his migration. or 

(ii) in the case where such person has so migrated on or after the nineteenth 
day of July. 1948. he has been registered as a citizen of India by an officer 
appointed in that behalf by the Government of the Dominion of India on an 
application made by him therefore to such officer before the commencement 
of this Constitution in the form and manner prescribed by that Government: 

Provided that no person shall be so te,gislered unless he has been resident in the 
territory of India for at least six months immediately preceding the dale of his applica· 

tion. 
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7. Rights of citizenship of certain migrants to Paltistan.-Notwithstanding 
anything in articles 5 and 6, a person who has after the first day of March, 1947. migr1lted 
from the territory of India to the territory now included in Pakistan shall nOt be deemed 
to be a citizen of India: 

Provided that nothing in this article shall apply to a person who. after having so 
migrated to the territory now included in Pakistan. has returned to the territory' of India 
under a permit for resettlement or pennanent return issued by or under the authority of 
any law and every such person shall for the purposes of clause (b) of article 6 be deemed 
to have migrated to the territory of India after the nineteenth day of July. 1948. 

8, Rights of citizenship of certain persons of Indian origin residing outside 
India.-Notwithstanding anything in article 5, any penon who or either of whose 
parents or any of whose grand-parents was born in India as defined in the Government 
of India Act. 1935 (as originally enac!ed), and who is ordinarily residing in any country 
outside India as so defined shall be deemed to be a citizen of India if he has been 
registered as a citizen of India by the diplomatic or consular representative of India in 
the country where he is for the time being residing on an application made by him 
therefore to such diplomatic or consular representative, whether before or after the 
commencement of this Constitution, in the fonn and manner prescribed by the Govern
ment of the Dominion of India or the Government of India. 

9, Persons voluntarily acquiring citizenship of a foreign State not to be 
citizens.-No person shall be a citizen of India by virtue of article 5, or be deemed to 
be a citizen of India by virtue of article 6 or article 8, if he has voluntarily acquired the 
citizenship of any foreign State. 

Notes 00 Article 9 

ObtDininl PIUSporl 

Mere proof of the fact that the person has obtained a passpon from a foreign country is not 
sufficient to sustain an order for deponation or prosecution. un~ss there has been a decision of the 
Central Government under section 9(2), Citizenship Act. The inquiry by the Central Government 
under section 9(2), Citizenship Act is quasi-judicial. St!e thc undermentioned decisions: 

(i) GOVI. of !t.P. v. Syt!d Md., AIR 1962 SC 1778; S,ale of u. P. v. Roshan, (1969) 2 SCWR 
232. 

(U) Statt! of U.P. v. Rahimatll.llah, AIR 1971 SC 1382; Slatt! of Gujaral v. Ibrahim, AIR 
1974 SC 645, paragraph 8. 

(iii) Ayub Khan v. Commisiiont!rof Poliet!. (1965) 2 SCR 884; Moimuldin v. Govt. of India, 
(1967) 2 SCR 401. 

S~tio" 9(1), Cilizemhip Act 

The Central Government, is vested, by section 9(2), Citizenship Act, with exclusive jurisdiction 
to determine the question whether a person, who was a citizen of India. has lost that citizenship by 
having volunti!fily acquired the citizenship of a foreign State. This question cannot be determined 
by any coun, either by suit or in a proceeding under article 226 or under article 32. If lhis question 
arises in such proceedings, the coun should stay the proceedings to enable the parties to obtain the 
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determination of the Central Govemmcni under section 9(2). Citizenship Act, or restrain the 
Government from giving effect to the order of deportation untillhe question under section 9(2) is 
determined by the Central Government. 

A Slate Government has no jurisdiction 10 determine this question unless the function is 
delegated by the Central Government, under article 258 of the Constitution. Undcnnentioned 
decisions support the above propositions: 

('1 Govt. of A.P. v. Syed Md.. AIR 1962 SC 1778; SlotH/U.P. v. Rosharr. (1969) 2 SCWR 
232,233. 

(u) Akbar v. Union 0/ India, AIR 1962 SC 70, 72. 
(jill lzhar AhmM v. Union of India, AIR 1962 SC 1052. 
(iv) Stale of M.P. v. Peer Md" AIR 1963 SC 64S. 647. 

(v) Anwarv.Sateo/J. & K., (1971)3SCCI04,I07. 

10. Continuance of the rights or citizenship.-Every person who is or is deemed 
to be a citizen of India under any of the foregoing provisions of this Part shall. subject 
to the provisions of any law thai may be made by ParHament. continue to be such citizen. 

11. Parliament to regulate the right of citizenship by law.-Nothing in the forego
ing provisions of this Part shall derogate from the power of Parliament to make any 
provision with respect to the acquisitiml and tenninalion of citizenship and all other 
matters relating to citizenship. 



PARTIn 

PUNDAMENT AL RIGHTS 

12. Delinition.-In this Part. unless the context otherwise required. "the State" 
includes the Government and Parliament of India and the Government and the Legisla
tUfe of each of the States and all local or other authorities within the territory of India 
or under the control of the Government of India. 

Notes on Article 12 

StIJU aclion 

The historical context in which the doctrine of "Stale action" evolved in the U.S. is irrelevant 
fot India. But the principle behind the doctrine (State aid, control and regulation so impregnating 
a private activity as to give it the colour of "State action'') is of interest 10 us to the limited extent 
10' which it can be indianised and harmoniously blended with out constitutional jurisprudence; 
M.e. Mehta v. Union o/India. AIR 1987 SC 1086. 

Local auJIwrltiII : Writ", 

A local authority having a (ega] grievance may be able 10 take out a writ Thus, a writ was issued 
on the petition of a local authority against a public utility concern, for the latter's failure to fulfil 
its starulory obligation to supply power to the local aUllwrity, a consumer; Corporation of Nagpur 
v. N.E.L de P.Co., AIR 198.5 Born 498. 

Stat. 
The definition of "State" is nol confined 10 a Government Department and the Legislature, bul 
extends to any action-administrative (whether statutory or non- statulo!y). judicial' or quasi-judi_. 
cial, which can be brought within the fold of 'State action' being action which violates a fundamen
tal right. See the undermentioned decisions: 

(i) Ramona v. International Airport Authority of India, AIR 1979 SC 1628. 1638. 
paragraphs 14-16; Sklte of Punjab v. Raja Ram, AIR 1981 SC 1694, paragraph .5. 

(u) GuJamv.Stako/U.P .• AIR 1981 SC 2198. pangmph 23. 
(iii) Son! Prahuh v .. Union of India, AIR 1981 SC 212. paragraphs 34, 37. 

Even a private body may be "Stale"; MaJrabir Auto Stores v. Indian Oil Corporation. (1990) 3 
sec 7.52. 

Otlu, DUtlwrilU1 

Judicial decisions have given a wide scope to the expression "other authorities" in article 12. 
The main theory evolved is that of "instrumentaJity or agency" of Govemmenl. ThiJ is a concept 
wider than a "department of the Government". It embrace5 every public authority exercising stall.!
lOry powen, every authority created under stabJe and even a non-swulmy authority exercising 
public functions. 

UndennentiQned decisions may be seen in this connection: 
(i) 80m Prahuh v. Union of India. AIR 1981 SC 212; 7ajiNkrSingh v. BhanzJ Petroleum 

Corpn. Ltd., (1986) 4 sec 231. 
(ii) Stak oj Punjab v. Raja Ram. (1981) 2 sec 66, paragraphs 9-10. 

(iu) SukJukv v. Bhagalram, AIR 197.5 SC 1331. 1342. 

II 
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(iv) K.S Ramamurthy v. ChiefCommissionu Pondichury, AIR 1963 SC 1464. 

(v) Umesh Chandra v. V.N. Singh, AIR 1967 Pat 3, 9(FB). 

(vi) Paramo/mn Sharon v. Chief Justice, AIR 1964 Raj 13. 

(vii) SabhajiJ v. Union oflndm, AIR 1975 SC 1329; Mysore S.R.T.C. v. Dtvmj, AIR 1976 
SC 1027, Paragraph 14; Premji Bhai v. Delhi Devdopment Authoriry, AIR 1980 SC 738, 
paragraphs 8, 9. 

(viill Mas/han Sahib v. ChiefCommissionu, Pondichury, AIR 1962 SC 797. 

What is, and what is not a "State" has been the subject. matter of rich case law under anicle 
12, From the numerous decisions on the subject, a judgment of the Andhra Pradesh High Court has 
culled out certain propositions; B. HassCUI Ali Khan v. Director ofHig~r Educatiofl, A.P., (1987) 
4 Reports 198 (A.P.), decided on 23rd January, 19!i7 (Writ Petition No. 3065 of 1978). Thejudg. 
ment says th?L the essentialtesl5 to dctcnnine whether a particular inseitution is "other authority" 
within the meaning of anicle 12 are substantial financial aid, control by the Government, perform
ance of public functions and entrustment of governmental activities. All of these are not essential, 
and. in a particular case, one ()I" a combination of more than one of them may suffice. In the leading 
case of Ajay Hasia v. KhaliJ Mujib, 1981 SC 481 (Registeml Society). the Regional Engineering 
College was held to be a "State". P.N. Bhagwati, J. observed as under in that case-

'''The constitutional philosophy of a democratic socialist republic requires the Government to 
undertake a multitude of socio-economic operations and the Government, having· regard to the 
practical advantages of functioning through the Legal device of a corporation embarks on myriad 
commercial and economic activities by resorting to the insuumemality or agency of a corporation, 
but this contrivance of carrying on such activities through a corporation cannot exonemle the 
GoYernment from il5 basic obligation to respect the Fundamental Rights and nO( to override t~. 
1be mandate of a corporation may be adopted in order to free the: Government from the inevitable 
constrains of red· tapism and slow motion but by doing so, the Government cannot be allowed 10 

play truant with the basic human rights. Otherwise, il would be tbe easiest thing for the Government 
10 assign 10 a plurality of corporations almost every State business such as Posl and Telegraph, TV 
and Radio, Rail Road and Tdepboncs·in short every economic activity.and lhereby cheat the people 
of India out of Ihe Fundamental Rights guaranteed 10 them." 

In the above judgment of the Sups:eme Coun Mr. Justice 8hapati enunciated the following test 
for determining whether an<ntity is an instrumc;ntality or agency of the State:-

"(I) One thing is clear that if the entire share capiial of the corporation is held by Government, 
it would go a long way lowarth indicating that the corporation is an instrumentality or agency or 
Government. 

(2) Where th, financial assistance of the Slate is so much as to meet almost entire expenditure 
of the corporatjon, it would afford some indication of the corporation being impregnated with 
governmental ,iharacter. 

(3) It may also be a relevant factor whether the corporation enjoys monopoly seatus which is 
the Sate conferred ()I" State protected. 

(4) Existenc~ of deep and pervasive Slate control may afford an indication that the corporation 
is a Slate agency or insuumentalily. 

(5) If the functions of the corporation of public importance and closdy related to governmental 
functions, it would be a relevant factor in classified the corporation as a instrumentality or agency 
of Government. 

(6) Specifically, if a department of Government is transferred to a corporation, it would be a 
strong factor.supportive of this inferena:: of the oorplration being an instrumentality or agency of 
Govemment~ 

The Delhi Tnmsport Corporation is "State"; D.T.C, v. Mavioor CangT"ess, AIR 1991 SC 101. 
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Agene, outside India 

A instrumentality or agency of the State having operations outside India must comply with 
Indian labour legislation; UfUJ Khan v. Unjon of India, AIR IY87 SC 1515: (1987) 2 sec 402. 

&ampll! of IJwhorilie! held to be StaU 

The Children Aid Society should be treated lIS a State within the: meaning of article 12, as it is 
ondoubtedly an instrumentality of State. The society hIlS, therefore, to regulate its activities, not 
only in accordance with the statutory requirements, but also act in a manner satisfying the require
ments of the constitutional provisions in ar1iclcs 21 and 24, as also the Directive Principles of the 
State Policy; Shuw BarS(' v. The Secretary, Children Aid Society, AIR 1987 SC 656 (P.N. 
Bhagwali, C.J. and R.S. Pathak, J.). 

The Rajasthan Stale Electricity Board is 'State' within the meaning of that expression used in 
article 12 of the Constitution so that is amendable to the writ jurisdiction under article 226 of the 
Constitution. For the same reason. it is obvious that if a case of violation of a right under article 
14 of the Constitution is made out by the petitioner against the Board, then there would be no 
impediment in granting relief under article 226 of the Constitution; D.C.M. Ltd v. AssistQllt 
Engineer (H.M.T. Sub· division), Rajasthan Stote Ekclriciry Boord, Kala, AIR 1988 Raj 64. 

Thert: are tests formulated by several cases of the Supreme Court to find out whether an institu
tion is a "State". There cannot indeed be a straight jacket formula. It is not necessary that all the 
tests should be satisfied or reaching the conclusion either for or against holding an institution to be 
"State". In a given case, some of the features may emerge so boldly and prominently that a second 
view may not be possible. There may yet be other cases where the matter would be on the border 
line and it would be difficult to take one or other view outright; Tdraj v. Union of India, AIR 
1988 SC 469. 

Pri.Qle BodJ 
A private body which is an agency of the State may be a "Slate "; Star Ellterprises v. City and 

Industrinl Development Corpn. of Maharastra, (1990) 3 SCC 280. 

Co-operati"es 

1be Co-operativt SocieOes are not created oy the eo.. operative Societies Act and they are not 
statutory bodies. They are only functioning in accordance with the provisions ofthe Act. Moreover, 
the Government has no share3 in the Co-operative Societies. There is no deep and prevasive State 
Control. The management of the societies does not vest in the Government, or in the representatives 
of the Government Bank. The management is, under the effective control of committee elected by 
the members of the society. The stalUtory regulation or restriction in the functioning of the societies 
is not "an imprint of the State under anicle I r. Hence no writ will lie against a co-operative society 
governed by the Kerala Co-operative Societies Act; P. Bha.d;arun v. Additional Secretary, 
Agricultural (Co- opmuion' Department, Trivandrum, AIR 1988 Ker 75. 

Ri6ht ItJ sheller 

In a Supreme Court judgment, there are dicta (Sabyasachi Mukharji, J.) that shelter is one of 
our fundamental rights; Prabhakarun Nair v. State ofT.N., (1987) 4 sec 231, 261, paragrnph 36: 
AIR 1987 SC 2117. 

13. Laws inconsistent witb or in derogation or tbe rundamental rigbts.--{ 1) All 
laws in force in the territory of India immediately before the commencement of this 
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Constitution. in so far as lhey are inconsistent with the provisions of this Part. shall. II') 

the extent of such inconsistency, be void. 
(2) The Slate shall not make any law which takes away or abridges the rights 

conferred oy this Part and any Jaw made in contravention of this clause shall, 10 the 
extent of the conlI'Bvention. be void. 

(3) In this article, unless the context otherwise requires,-
(a) "law" includes any Ordinance, order. bye·law, rule, regulation, notification. 

custom or usages having in the territory of India the force of law; 
(b) "laws in force" includes laws passed or made by a Legislature or other competent 

authority in the territory of India before the commencement of this Constitution and not 
previously repealed. notwithstanding that any such law or any part thereof may not be 
then in operation either at all or in particular areas. 

1[(4) Nothing in this article shall apply to any amendment of this Constitution made 

under article 368.] 

Noles on Article 13 

The main object of article 13 is to secure the paramountly of the Constitution in regard to 
fundamental rights. The first clause relates to the laws already existing in force and declares that 
pre-Constitution laws are void to the extent to which they 8re inconsistent with the fundamental 
lights. The second clause relates 10 post-Constitution laws and prohibits the Stale from making a law 
which either takes away totally or abrogates in part a fundamentals righl 1be expression ';he State" is 
to construed in conformity with anicle 12 as judicially interpreted. 1be ambit of the eJlpression "law" 
is defined in article 13(3)(0) itself, so as to ensure that the paramountcy oflhe Constitution eJltends also 
10 ; 

(a) temporary laws, such as ordinances acts as well as permanentj 

(b) statutory instruments in the nature of subordinate legislation, specifically described as 
"order, bye-law, rule, regUlation, notification having in the territory of India the force of 
law"; 

(e) noo-Iegislative sources of law, that is to say, custom or usage having in the territory of 
India the force of law. 

The object of the definition in anicle 13 is to ensure that instruments emanating from any source 
of law-pem::menl or temporary, legislative or judgment or any other source-will pay homage to 
the constitutional provision relating 10 fundamental rights. At the same time, clause (4) seeks to 
ensure that a constitutional amendment does not fall within the definition of law in article 13, and 
its Validity cannot be challenged on the ground that il violate~ a fundamental right. But il should 
be noted that fundamental righls as such, while nol immune from constitutional amendment, may, 
in some cases, from part of the theory of basic fealures, enunciated in certain decisions by the 
Supreme Court. The chronology ofimponant of Supreme Coun decisions on the subject is as under. 

(i) Golak Nath v. Stau 0/ Punjab, AIR 1967 SC 1643. 

(ii) K~slw"anadn Blwrati v. StuU of K~rala, AIR 1973 SC 1461, which, while upholding 
the validity of the Constitution (24th Amendment) by which anicle 13(4) was insc:ned, 
laid down (by majority) the the{)ry thaI there were cenain basic fearures which could nOI 
be amended under the amending power. 

(iii) Minnva Mills v. Union of India, AIR 1980 SC 1789, which declamJ that even though 
the 4200 Amendment sought to amend article 368 (relating to lhe amending power) to 
decla~d that there 5hall be no limitation whatsoever on the constituent power of Parlia-

I. Ins. by the Constitution (Twcnty-founh Amendment) Al1, 1971,~. 2. 
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ment to amend, by way of addition, variation or repeal, the provisions of the Con~titution 
under article 368, a Constitution amendment which reJates to a basic f~ (e.g. total 
exclusion of judicial review) would be vojd. 

a,,) Waman Rao v. Union of Indio., AIR 1981 SC 211. paragraph IS, re- artinning the above 
limitation on the Constituent power. 

(v) ShimSinghjiv. Unwnoflndio., AIR 1981 SC234. 
("i) S.P. Gupla v. Union of Indio., AIR 1982 SC 149 and Samparh Kumar v. Union of India. 

AIR 1981 SC 306, both being decisions which, while upholding the validity ofa particu. 
lar amendment, impliedly proceed on the proposition that a constitutional amendment 
cannot override a basic feature. 

Worling of Act 

How an Act has been worked. may be looked at for assessing validity; Charonlal Sailu v. Union 
of India, 1990 1 SCC613,661. 

&uk featurrl 

The "basic features" of the Constitution cannot be amended by exercising the power of amend· 
ment under article 368. The Constitution (42nd Amendment) Act, 1976, which inserted in article 
368(5) a provision that there is no limita!ion on the constituent power of the Parliament to amend 
the Constitution, has been invalidated by the Supreme Court, adhering to the doctrine of basic 
features. Thou8h fundamental rights. as such, are not immune from amendment t'n bloc. particular 
rights or parts thereof may be hdd as basic features. Su the undehnentioned cases: 

(i) Ke$Mvananda Sharari v. Slate of Kuala. AIR 1913 SC 1461. paragraphs 759, 850, 
1514,1582, 1595, 1840, 1916.2079 (overruling GolaJaullh ewe). 

(ij) Minerva Mills v. Union 0/ India. AIR 1980 SC 1789. 
(jji) Waman Rao v. Union of India. AIR 1981 SC 211. paragraph 15. 

(iv) Srinivtua v. Slau o/KamDla/cJJ. AIR 1987 SC 1518. 

Right to EqIl4lit] 

14, Equality hero.n law.-The Stale shall not deny to any person equality before 
the law or the equal protection of the laws within the territory of India. 

Notes on Article 14 

Source: The source of article 14 lies in the American and the Irish Constitutions. h may be 
mentioned that the Preamble to the Indian Constitution speaks of equality of status and of opportun
ity and this article gives effect 10 that principle in the text of the Constitution. In a sense, the demand 
for equality is linked up with the history of the freedom movement in India. Indians wanted the 
same rights and previleges that their British masters enjoyed in India and the desire for civil rights 
was implicit in the fonnation of the Indian National Congress in 1885. The Commonwealth of India 
Bill. 1925, in clause 8 demanded, inter alia equality before the law and provided espeCially that 
there was to be "no disqualification or disability on the ground only of sex", along with the provi. 
sion that all persons were 10 have equal right to the use of "roads, courts of justice and all other 
places of business or resort dedicated to the public". See Chakravarty and Bhattacharya, Congress 
in Evolution, (1940), page 27. The right to equality finds place in the report drawn up by Motilal 
Nehru as Chairman of the Committee appointed to detennine principles of the Constitution for India 
(1928). The Karachi resolution (March 1931) reiterated. inreralia, this right in the resolution on 
fundamental rights and economic and social change. Chakravarty and Bhattacharya, Congress in 
Evolution. (1940) page 28. The Sapru report (1945) incorporating the proposals of the Sapru 
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Committee. while laying emphasis on "minorities" did enunciate the fundamental rights and in page 
260 of the report. described the fund;amentaJ rights of the proposed new Constitution as a standing 
warning 10 aIJ-

''that what the Constitution demands and cxpectS is perfect equality between one section of the 
community and another in the matter of political and civic rights. equality of liberty and security 
in the enjoyment of lIle freedom of religion. worship. and the pursuit of the ordinary applica
tions of life." 

Scope: Article 14 is to be understood in Ihe light directive principles; Indra SawMt!y v. Union 
of India, AIR 1993 SC 447. Paragraph 4. 

limillllions : Broadly speaking, judicial decisions interpreting artide 14 while recognising the 
P{U'amounl nature sorthe fundamental rights, recognise,the need on considerations of reality 10 have 
certain limitations. It is often slated thai equality before the law guaranleed by the first pari of article 
14, is a negative concept while the second part is a morc positi ... e concept. Neither part of the article 
is above the recognition of exceptions and qualifications on special grounds. Thus, while the first 
part which is mentioned by Dicey (Dicey, Law of the Constitution, 9th edition, page 202) 15 a 
~ond corollary of the rule of law would rule OUt any special 'previlege' for any authority or 
person. But Constitution docs give cenain privileges to the President and the Governors (and also 
to Members of Parliament and Stale Lcgislaturcs). Morcover some of its provisions, as interpreted. 
result in a certain clement of discrimination. For example, the liability of the State in tort is even 
today in India not necessarily the same as the liability of any private employer. According to CUrTent 
theory, no suit lies againSlthe Government for an injury in the cour~e of exercise of the 'sovereign' 
functions of the Government; Stat~ of Rajasthan .... Vidyawati. AIR 1962 SC 933, 935; Kasturi 
wI v. S'a'~ o/V.P .• AIR 1965 SC 1039; Shyam SUlldar v. Sla'~ of Rajasthall. AIR 1974 SC 890. 
paragraph 21. 

Similarly, in the statutory framework of India. one does unfonunately come ocross provisions 
which introduce or maintain a cenain amount of inequality between Government officers and ordin· 
ary citizens. For example for a suit against the Governmentifr against a Government officer [or an 
act purponing to be done by the laner in his official capacity a two month notice is ordinarily 
requim.:l under section 80 oftbe Code of Civil Procedurc, 1908. Similarly. where a public servant 
who is not removable from his office except by or with sanction of the Government. is accused of 
an offence committed by him while acting or purponing to act in the discharge of his official duties, 
criminal couns are barred from talc.ing cognizance of such an offence without previous sanction of 
the Central Government or the State Governrncnt. (as tbe case may be) under section 197 of the 
Code of Criminal Procedure, 1973. 

Th~ tnt: In detennining the validity of such provisions, couns in India have followed the 
general principle that equal protection of the laws means the right to equal treatment in similar 
circumsla"us, Couns have upheld legislation containing apparently discriminatory provisions 
where the discrimination is based on a reasonable basis. By 'reasonable', it is meant that the 
classification must not be arbitrary but must be rational. The classical test as judicially enunciated 
requires the fulfilment of two conditions, namely. 

(I) The classification must be founded on an intelligible differential which distinguishes 
those thai arc grouped together from others. 

(2) The differential must have a rational relation to the object sought to be achievod by the 
law under challenge. Judicial decisions laying down the imponant propositions on the: 
subject are the following ;-

(i) Chiranjit wi v. Vllioll of India, (1950) SCR 869. 

(ill Sfal~ 0/ Wt'st Bt'llgal .... Allwar Ali. (1952) SCR 289. 

(iii) Dhirtrulm KlInIOr Mandai v. Supuilltt'ndt", and ugol R~mt'mhrwlCt'r o/uRal Affairs. 
(1955) I SCR 244. 



Article 14 The Constitution of India 

(iv) Amuroonissa v. M~hboob, (1953) SCR 401, 414. 
(v) Yusu/v. Slat~ a/Bombay, AIR 1954 SC 321. 

(vO Chitrald.ha II. Stal~ o/M),soIT, AIR 1964 SC 1823, 1827. 
(vit) In reo Specull COUTU Bill. 1978. AIR 1979 SC 478, paragraphs 74. 78, 80 to 89. 

(viii) G~n~ral Manag~r v. Rangaclwri. AIR 1962 SC 36. 

(ix) Balaji v. S,aU o/Mysort', AIR 1963 SC 647, 664. 
(.1") Nakara II. Union 0/ India, AIR 1973 SC 130, paragraph 14. 

(,li) Mmajog II. Bhari, AIR 1966 SC 44. 
(.I"iI) Alam Prakash v. Stall' 0/ Haryana. AIR 1986 SC 859. 

(xiiI) Pradup II, Union a/India, AIR 1984 SC 1420. 
(.I";v) Usamanbha; v. SlOtl' o/Gujarm, AIR 1983 SC 1213. 
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R~asonab/~n~ss .' An important consequence of the rights to equality is the element sof 
reasonableness. Classification which is unreasonable is open to challenge and to this elltent the 
policy of legislation is open to judicial review. This aspect is iIIusuated inl~r alia, in the following 
decisions :-

(0 NOrfhml India Calt'rtrs v. Sla/~ a/Punjab, AIR 1967 SC 1581. 
(ii) NMCS Mills v. Ahmtdabad Municipality. AIR 1967 SC 1801, 1810. 

(iii) Nagpur Improv~mmt Trusl v, UlIMr. AIR 1973 SC 689, 694, 
Equals tmd Un~quals.' Unequals are not only pennited to be treated unequally but also they 

have 10 be so lreateds; St, SIt'PMns' Cofl~gt' v. Univt'rsity 0/ Dtfhi, (1992) I SCC 558, paragraphs 
97·100. 

FI~xibility 

Article 14 has an in built Ilellibility to allow reasonable classification passed on an objective 
basis; Granilt's v. Sta!t' o/Tamil Nodu. IT (1994) I SC 374. 

Arbitrary action and discretion 

Legislation which give a wide power 10 the necutive to select cases for special treatment, 
without indicating the policy, may bet set aside as violaliveofequality. On the one hand, provisions 
whieh lay down policy are likely to be upheld. BUI on the other hand, provisions which fail to give 
such guidance: an:: likely to upheld. Bul, on the olher hand, provisions which fail to give such guid
ance are likely to be upheld But, on the olher hand, provisions which fail to give sueh guidance: 
are likely to be invalidated. Important judicial decision on this subject are: 

(I) Stat~ olW~sl B~ngaf v. Anwar Ali, (1952) SCR 913, 
(ii) Mwwbhi Miffs v. Vishwanalh. AIR 1955 SC 13. 

(iii) Avind~, V. Slott' o/Punjab, AIR 1979 SC 321, paragraph 9. 
(iv) Ajit Singh v. Slalt' 0/ Punjab, AIR 1967 SC 885, 886. 

In Shri Sita Ram Sugar Co. Ltd. v. Union 01 India, AIR 1990 SC 1277, 1297, the Supreme 
Court (Mr. Justice Thommen) has laid down. that "any act of the repository of power, whether 
legislative or administrative or quasi.judicial is open to challenge, if it is in conflict Wilhs thc 
Constitution or the governing Act or the general principles of the law of the land, or if it is so 
arbitrary or unreasonable that no fair minded au thority could ever have made it", 

These: observations were made in the context of a challenge to an order for !he price fixation of 
levy sugar under the Essential Commodities Act, 1955. In Footnote 8 to paragraph 52 of the judg. 
ment, the following. English and American cases as well as Canadian and Australian cases, have 
been collected : 

"(8) See the observations of Lord Russell in Krwt' v, Jhonson, (1898) 2 QR 91, and that of 
Lord Greene. M.R. in Associated Provincial Pictur~ HOUHS LId v. W~t:inesbury Corporation, 
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(1948) I KB 223. See also Mixnam Propmit'S ud. v. Chms~y U.D.C., (1965) AC 715; 
Commissio~r ojCUSIOms wuJ Exciu v. Cur~ and Doof~y Ltd., (1962) 1 OS 340; McEldown~r v. 
Fvrdr (1971) AC 632 (HL): Car/tona Ltd. v. Commissioru-rs o/Works. (1943) 2 All ER 560, 564; 
Point of Ayr. Colliu;rs LId v. Uoyd GeorgI!, (1943) 2 All ER 546; Scolf v. GlasRow Corporation, 
(1989) AC 470, 492; Robm Baird. LD. City a/Glasgow, (1936) AC 32. 42; Mtullwltall Gt'nmd 
Equip~nt Co. v. CommissiofU!!r, (1935) 297 US 129. 134; Yates (Arthur) &: Co. Lid. v. Vrgttablt' 
Suds CommiltU. (1945-46) 72 CIR 37; Bailey v. Conolt!, (1931) 34 WALR 18; Body Buildus 
LId. v. City o/OltJJwa, (1964) 45 DIRe (2d) 211; Rt' Bums and Township of Haldinuuul {I 966) 
52 DIRe 2d) 1014 and Lynch v. Tiidt'rI Produce Co .. (1923)265 US 315, 320-322." 

Ext'culivt' Action 

Occasionally administrative action which violates equality comes up for SClutiny before the 
courts, Such action may be based on statute or may be purely e~ecutive action of an administrative 
nature, that is, of non-statutory character. In either case. a statutory or non-statutory order of the 
e~eculive which is arbitrary may be set aside. The courts here are not concerned with the validity 
of the parent law. but with the mode of its e~ercise of (in the second case) with the exercise of 
e~ecutive powers by the competent authority. The underrnetl:tioned decisions bring out this aspect: 

(i) Gopi Chand v. Delhi Adminislralion, AIR 1959 se 609. 
(ii) Iron &- Metal Traders v. Jasli.U!~ AIR 1984 se 629. 

(iil) VishnuDasv.StnteofM.P., AIR 1981 SC 1636. 
(iv) Indian Expuss Newspapers v. Union o/India, AIR 1986 se 319. 
(v) Suman v. State of 1 &- K, AIR 1983 SC 1283, paragruph 6. 

Uncarwlised discretion vested in administrative authority is not pennissible; D.T.C. v. Ma;.door 
Union, AIR 1991 SC 101, paragraphs 276, 279 and 280. 

ConJacts and tenders 

Where a regulation made under the Housing Board Act provides for the allotment of property 
to eligible persons "by draw of lots" or in such other manner, it does not mean allotment in any 
arbitrary manner. It imp,lies, that none is to be favoured or preferred by any means,logic or reason. 
In the matter of allotment of property, and, understandably, theft should be no discrimination; Daljit 
Singh v. Chandigarh Housing Board, AIR 1990 P4H 144. 

It is nol an absolute rule that authority inviting tenders cannot relax the qualifications prescribed 
by the tender form. But the rela~ation should nol be arbitrary and should nol prejudice other 
pel1ions; G.l. Ferruuuhz v. Stale of Kamataka, AIR 1990 SC 958, paragraph 16. 

Contracts 

Government cannot give a contract. or seU or lease out its property. for a collsideration which 
is less than the highest that can be obntained for it, unless of course, there are other considcra1ions 
which render it reasonable and in the public interesllo do so; KashnUri Ud v. Stau 0/ J & K. AIR 
1980 SC 1992: (1980) 4 sec I. But the selection of a finn having a basis in a particular State, is 
justified; Artee Minerals v. State of V.P., AIR 1983 All 816. If a contract has to be awarded on a 
consideration of competing tendel1i, the State may e~tend the time initially prescribed or, where 
tendel1i are received but the tenderers have omitted to furnish any pattirulars the State may permit 
them to furnish those particulars; Kamataka Mechmlical, Civil &'gUauring C011tracton v. SlDle, 
AIR 1990 Kam 206. Writ petition to quash impugned orders of the Delhi Development Authority 
cancelling the alotment of plots by auction is maintainable. The rules are framed under the Delhi 
Development Act, 1957 and the wit is not in the realm of contract, but is against the breach of a 
statutory obligation; Phoenix PropenieJ Pvt. LId. v_ Union of India,. AIR 1990 NOC 104 (Delhi): 
(1989) I Delhi Lawyer 326. 
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In an agreement for the appointment of authorised dealers for the distribution Bnd sale of 
foodgrains and sugar, a clause authorising termination without assigning reasons is not 
unconstitutional. These are essential commodities: Jagal BahaJur v. Distriet Supply Offic~r. AIR 
1990 All 113 (DB). 

For admission 10 LL.B. COUBe in Ihe Department of Laws in lhe Punjab UniveBity. reservation 
of SealS for employees of the University and their wards is unconditionaL II has no reasonable nexus 
with the object of selection; Parvutl Hans v. R~gistror. AIR 1990 NOC 107 (P&H): (1990) I 
Serv LR 808. Such reservations cannot be made as a measure of welfare. Following decisions were 
referred: 

(i) Prasanna Dinlwr Solwli v. Dir~ctor.in.clwrg~, I..o»ninarayan ItlStitut~ of T~chnology, 
Nagpur, AIR 1982 Bom 176. 

(ii) Ajay KlU1IOr v. Chandigorh Administration, AIR 1983 P&H 8. 

(iii) Ajay Kumar MillO/ v. HoryofIQ Agricultural Univ~rsity. AIR 1984 P&H 278. 

(iv) Ashwind~r Kaur v. Punjab University. AIR 1989 P&H 190. 

The High Coun of Madhya Pradesh has held that the Madhya Pradesh Government Rules for 
selection for Post Graduate Medical course 1984 Rule 8.5 (b) (iii) which allots marks for participa
tio'n in NCC (the National Cadet Corps) is arbitrary and void for the following reasons: 

(i) It has no nekUS with the object of selection, 

(iI) All institutions do nne have NCe facilities. 

(iii) The rule does not provide for any (Ie\'e! 00 achievement by the candidate. All certificates 
ABC are given weightage. 

In the same judgment, it has been held that a rule giving choice of discipline to only the children 
of Government servants. is void. Besides this, the judgment invalidates a rule which provides that 
10 marks shall be added for securing distinction in each subject. Such a rule has no rationa1 basis. 
A candidate securing distinction has already an edge. Giving funher advantage amounts to double 
advantage for single performance; P.S. Doshi v. StllU of MP, AIR 1990 MP 171. 185. 186 (DB) 
(V D Gyani & A G Qureshi JJ) (June). 

Similarly Rule 9~ (a) and (b) Madhya Pradesh Rules. which provides for the weightage of marks 
to Assistant Surgeons on the basis of their rural service. is arbitrary. It haS not nexus with the object 
of selecting the best candidate for Post Graduage courses; P.S. Doshi v. Stat~ of M.P .. AIR 1990 
MP 171. (Rules for Post Graduate Medical courses). 

On the question of reservation in educationa1 institutions (particularly medical institutions) see 
fanber the following cases :- . 

(il State of Rajasthan v. Ashok KlU1IOr Gupta. AlR 1989 se 177. 

(ill Dr. Sanjay M~hrotro v. G.S. V.M. M~dicol Cofl~g~, Kanpur, AlR 1989 SC 775. 

(iii) Greot~r Bombay Muncipal Corp. v. Anjaia Thaukrol, AIR 1989 SC 1194. 

(iv) Dr. Dinesh Kwrwr v. MLN COU~8~, AIR 1986 SC 1877. 

(v) Sunul Jalky v. StaI~ of HarytJllll. AIR !984 SC 1420. 

(vi) Dr. P1'tUh~p Jain v. SIaI~ of UP, AIR 1984 SC 1532. 

(vii) Madhuwanti v. SIaI~, AJR 1983 Bom 443. 

(viii) Mini v. Stat~ Of Kuala, AIR 1980 SC 838. 

(ix) Dr. Jagdush Saran v. Union of India. AlR 1980 SC 820. 

(x) D.N. Chanchaia v. S'at~ ofMysor~. AIR 1971 SC 1762. 

Education 

Rules of admission (to medical courses) specifr.ing length of service for purposes of claiming 
admission in the quota reserve for children of ex-servicemen, are valid; G. BUfIQ V. A.P. Univ~rsity 
of H~olth Scienc~$, AIR 1990 AP 252, paragraph 16 (Full Bench of 5 judges). 'The reservation 
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made in favour of the children of ex-servicemen is not one of the categories mentioned in article 
15(4) of the Constitution. But such reservations have been upheld by the courts on the ground of 
reasonable classification ... 

Service 

Rule for termination of service of permanent employee without reason is void; DTC v. MouJoor 
CDrlgrns, AIR 1991 SC 101, paragraphs 199,244,257,262·264,267. 

In service,there could be only one norm for confirmation 01 promotion of persons belonging to 
the same cadre. No junior shall be confirmed or promoted without considering the case of his senior. 
Any deviation from this principle will have demoralising effect in service, apart from being contrary 
to article 16( I) of the Constitution. 

Where the High Court directed thai an employee be confirmed with refcr$oce to a particular 
date and because of the faulty implementarion of the High Coun's order he was given promotions 
superseding many of his seniors even through they were eligible and suitable for promotion, the 
promotion given to him being totally unjustified and arbitral)', the Government could rectify the 
same, refix the seniority and conseuqntly revert him~ Ball KUhan v. Ddhi Administration. AIR 
1990 se 100 (K Jagannatha Sheuy and A.M. Ahmadi, JJ). 

The doctrine of 'equal pay for equal work' does not come within Article 14 as an abstract doctr
ine. But if any classification il made relating to pay scala and such classification is unreasonable 
ruld if unequal pay is based on no classification, then Article 14 will ar once be attracted and such 
classification should be set ar naught and equal pay may be direcled to be given for equal work.. In 
otMr wordr. where unequal pay as brought about a discrimination within the meaning of Article 
14, it will ~ a case of 'equal pay for equal wort' as envisaged by Article 14, If the classification 
il proper and reasonable and has a nexus to the object sought to be achieved, the doctrine of equal 
pay for equal wort will not have any applicarion. So long as it il not a C35C $Of discrimination 
under Article 14. the abstract doctrine of equal pay for equal work as envisaged by Article 39 Cd) 
has no manner of application nor is it enforceable in view of Article 37~ Supreme Court Employees 
Welfare Assiciation v. Union of India. AIR 1990 se 334 (Murari Mohan Dun and T. Kochu Thom-' 
men. lJ). 

Classification in favour of stilled workers is pennissible; Paras Hath v. Union of India, AIR 
1990 se 298, paragraph 5. 

Arricie /4 

On the question whether service rules would violare article 14, the under mentioned decisions 
may be seen: 

(11 Air India v. Nergis Mirza. (l9B I) 4 sec 315. 

(ii) Satish Chandra Sarinr v. Tara Iron and Suel Company, (1983) 3 see 369. 

(iii) A.I.. TripallU v. Times of India, (1984) I see 43. 

(iv) Union of India v. Tulsi Ram Batola. (1985) 3 sec 398, 4S3, paragraph 72 and 95. 

(v) Workmen v. Hintbutan Steel LId.. (1984) Supp. sec SS4. 
(vl1 Central Inland Watt'r Transport Corporation v. Brojonalh Ganguli, (1986) 3 sec 156. 

(vil) a.p. Chandra v. fTDC. (1986) 4 see 337. 

(viii) Le"", Khan v. Unio" of India, (1987) 2 sec 402. 
Air Hostesses and Dqluty Chief Air Hostesses belong to the same class, in view of the duties 

peri'onned by them. However, as the Air India Corporation had already adopted the policy of avoid
ing discriminwion the writ petition had become infructuous; Lena Khan v. Unio" 0/1ruJia, (1987)· 
2 see 402 (Case subsequent to Air India v. Hargis Mina~ (1981) 4 sec 33SJ. 
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Tar 

The Supreme Coun has upheld the validity of section 10 (I DC) of the Income Tax Act, 1961 
which grants cemin lax exemptions 10 employees in the Public Sector who rdire voluntarily. An 
objection was raised against this provision in Slwshi Kant v. Union of India, JT 1990 (3) se 267 
(Judgment daled 20 July 1990), on the ground Ihat article 14 had been violaled. BUIlhe coun hcld 
that there was a rational nexus between Ihe legislation and its object, A number of Public Sector 
sUndenakings who had fonnulated a scheme for Qualitative Requirements and Finance ACI, 1981 
had introduced this scheme to exempt payment received by them. In accordance with the approved 
scheme compensation package in public sector is much lower than that of Private Sector Undenakk
ing and for this reasons discrimination was justified. Moreover, one of the affictions of the public 
sector were surplus staff which are to be streamlined. The scheme was untimately beneficial to 
health, prosperous of the Public Sector. 

Cases referred to : 

I. Kerala Houl and Restaurant Association v. SUItt! of Kt!raw. (1990) (I) SC 324:AIR 
1990 SC 913. 

2. M. JJwngir Blwtusho v. Union of India. IT 1989 (2) SC 465. 

3. P.M. Arwatlwnorayana v. State 0/ Karm1takD, (1989) Supp. (I) see 696. 

4. Federation 0/ Holtl and Restaurant Association o/India v. Union of India, IT 1989 
(Supp) 168:(1989) 1791TR 94. 

5. HindusUU! Paptr CorporaJion ud. v. Govemttlt!nt 0/ KtraU!, (1986) 3 sec 398. 

6. R.D. Shetty v. International Airport Authority o/India, (1979) 3 SCR 1014. 

7. I.T.O. v. N. Talcin Roy Rymbai. (l976) 103 ITR 82 SC Relied. 

8. S.K. Dutta, I.T.O. v. wwrt!lICt! Singh Ingty. (1968) 681TR 272-Distinguisbed. 

9. Hindustan Antibiotics v. Workmen, 1967 (I) SCR 652-Distinguished. 

10. Statt! of West Bengal v. Union of India. (1964) I SCR 371. 

II. Pannalal Binjraj v. Union of India, (1957) SCR 233. 

12. A. Thangal Kunju Musaliar v. M. Venkitclwlam Pott~ (1955) 2 SCR 1196. 

Legislature can choose a method of taxing if it is not arbitrary; Kuala Hotel v. State, (1990) 
2 sec .502. 

Sola ttu on nstaU1'Q.nts 

Imposition of &ales tax on the sale of cooked food in the more costly eating places, while exempt
ing cooked food sold in modest eating houses atlesSCl' prices, is not unconstitutional. The classifica
tion is made 10 bring, within the lax net hotels or eating houses of the higher status. The object is 
to tax cooked food, only 10 the extent necessary, because food is a vital need for sustenance. A 
blinkem1 perception of stark reality along can equate caviare served with champagne in a lUXUry 
hold with the gruel and buttcnnilk in a village hamlet, on the realistic abstract hypothesis that both 
the meals have the equal efficacy to appease the hunger and quench the thirst of the consumer. 
Validity of a classific:ation under our Constirution does not require such a paccption; Kt!mJa Hotel and 
/lutaJurJnt A.r.sociaJion v. Slale of Kt!m/a, AIR 1990 SC 913, Paragraphs 8-23, 24, 29, 31 and 32. 

Exemplton 

Grant of exemption from lax to public sector employees (in regard to retirement benefit) is 
valid; Shashikant v. Union 0/ Indio, (1990) 4 sec 360. 

A taxing provision should not. be struck down under article 14 unless it is palpably arbitrary. 
Oas.sification (in &ales tax law) made on lile basis of wrnover justifies the grant of exemption from 
sales tax; Khadi & Villagt! Soap InJwtritsA3sociarjon v. State o/Haryana. J T (1994).5 SC 233. 
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Servicel 

A regulation of I.A.S. (Second Amendment) Regulation, 1989 which brings about classification 
of officers which is arbitrary and unreasonable is unconstitutional; T. Sham Bhot v. Union of India, 
IT (1994) S SC 165. 

Schedu~d Castes 

Deniel of benefits 10 migrating members of Scheduled Casts and Scheduled Tribes does not 
violate aniele 14 or article 19; Sec, IT (1994) 4 SC 423. 

Stock ExcJumge 

There are two categories of membership oflhe Delhi Stock Exchange -ei) those coming through 
public issue, and (ii) those coming through dilution of shareholding of existing memberS. Higher 
deposit demanded from the first category, is constitutionally justifiable: Om Prakash Poplai v. Delhi 
Srock. Exchange Association. J T (1994) I SC 114. 

InterpntaJion 

There is no discriminalion where. owing to wrong interprCl11ion some producers are exempted: 
EsluJy v. C.C.E .,(1990) 4 SCC 680. 

TeuphoneJ 

When a partnership finn is in default in payment of telephone dues, the phone of an individual 
panner can abo be disconnected under Rule 443, Telegmphs Rules, 1951. Such a consequence 
does not ensue as regards companies. But Ihis discrimination belween companies and firms is nOI 
unconstitutional. A company is distinct from ilS shareholders, and ils shareholders have only a 
limited liability. A Company and a finn cannot be compared; Indravadan PraIIlat 5hDh v. 
AhmnJabad Td~phon~s. AIR 1990 Guj 8S (DB). 

Where a telephone subscriber files a complaint against excessive billing for phone calls (local 
and STD calls). the complaint cannot be rejected without considering the maUer. Disconnecting the' 
phone for non-payment is illegal. Besides this, rule 443. Telegraph Rules, does not vestlhe nuthorit
ie~ with power to disconnect any Olhu telephone 'Workinf in the name of the same subscriber 
whether at same premises or elsewhere, on the ground of default in payments of bill of one of 
phones. Even for the defaulting phone. Notice is ~uircd, before disconnection: and "notice" means 
real and effective notice: Santokh Singh v. Divisional Enginur, AIR 1990 Gau 47. 

Uznd crilinr 

Section 4(7) of Urban Land (Ceiling and Regulation) Act, 1976, is not unconstitutional on the 
ground that it m:tkes cenain special provisions regarding Hindu individual families. Sueh a family 
is not II "person", and is not to be treated as a single unit for the purpose of cdling limit. Under 
seClion 4(7), each individual member major or minor has a separate ceiling: Pratima Pau.l v. 
Compt'teflt Authority, AIR 1990 CIlI 185 (DB) (A.M. Bhan8Charjec, J.). 

15. Prohibilion of discrimination on grounds or "liglon, race, caste, sex or place 
of birlh.--{ I) The State shall not discriminate against any citizen on grounds only of 
religion, race, caste, SClI., placc of birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sell. place of birth or any 
of them, he subject to any disability, liability, restriction or condition with regard to

(a) access to shops, publi.c reStaurants. hotels and places of public entertainment; or 
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(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintain 
wholly or partly out of Stale funds or dedicated to the use of genern1 public. 

(3) Nothing in this article shall prevent the State from making any special provision 
for women and children. 

t[(4) Nothing in this article or in clause (2) of article 29 shall prevent the State from 
making any special provision for the advancement of any socially and educ3.tionally 
backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes.] 

Notes 00 Article 15 

ReloJionship to Article /4 

In a sense, the general and abstract principle of equality laid down in article 14 is spell out for 
certai~ situations in greater detail in article 15 and in some of the succeding articles. But it should 
be noted thai article 15 is limited to citizens, while article 14 extends to al1 persons. Secondly, 
article IS, clause (1) and anicle 15(2) are both limited to discrimination on the ground of religion, 
racC', sex, place of binh or any of them. Thirdly, the article permits the State to make special 
provisions for women and children. Fourthly, the article also permits the State to make any special 
provision for the fo!lowing :-

(a) Socially and educationally backward classes of citizens; 

(h) Scheduled castes; and 
(e) Echeduled tribes. 

Article 14 prohibits the State from denying to any person equality before the law etc. Article 
15(1) and article 16(2) project the citizen against discrimination; State of Siklcim v. Surandera 
Prasad Sh.:lrnUJ, JT (1994) 3 SC 372. 

Discrimination 

The cruct.al wow in this article is 'discrimination', which means 'making an adverse distincdon 
with regard to' or 'distinguishing unfavourably from others'; Ka/hi Raning Rawat v. Start! 0/ 
Saurashtra, (1952) SCR 435, 442. Another crucial word i~ 'only' 50 that jf the discrimination is 
based on some ground not connectl"1 with rcligiGn ctc. but with some other rational factor, the 
discrimination would be valid. 

Women 

Clause (3), which permiu special provision for women and children, has been widely resorted 
to and the courts have upheld the validity of special measures in legislation or eXCUltive orders 
favouring women. In panicular, provisions in the criminal law, in favour of womcn, or in the 
proced!,~ law discriminiting in favour of women, have heen upheld. The following decisions may 
be seen in this context :-

(i) Gird/lar v. Stott'. AIR 1953 MB 147. (Section 354, Indian Penal Code). 

(;1) Yusufv. Start' a/Bombay, AIR 1954 SC 321, 322. (Section 497, Indian Penal Code). 
(iii) Choki v. Stau. AIR 1957 Raj 10 (Bail). 

(Vl) ShahiHuJ V. AbduJJlJ. AIR 1967 J & K 120, 127. (Scrvil.:C of summons on men only. in 
civil cases). 

Similarly, provisions providing for reservation of scats ror women in local bodies or in educatio
nal institutions arc vnlid. Undcrmentioned dcci~illns may be seen : 

I. Added by the Constitution (First AmendlTM:nt)Act, 19~1. Sl.'C. 2. 
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ti) Dattatra),d v.Sloleo/Bombay, AIR 1953 Born 311. 

(ii) Sagarv. StaU, AIR 1968 AP 165, 174. 

Article IS 

8QCbard Chzss 

Clause (4) of ankle 15 may al the first signl. appear to be a blanket provision. protecting my 
kind of beneficial discrimination in the nature of special provisions for the benefit of the classes 
mentioned therein. However. apart from questions as 10 when a particular class can be legitimately 
regarded as backward class, discriminatory provisions of such a nature may be struck down lIS 

unreasonable in the circumstances. This is on the basis lhallhe general right of equality guaranteed 
by anicle 14, would override the special provision under article 15(4), in such circumstances. 
Hence, reservation of an excessively high percentage of scats in technical institutions for each 
classes would be void. In fact, ordinarily speaking, reservation in excess of 50 per cem of available 
seats may not be upheld. The undermentioned decisions may be seen on this point: 

(i) Stat~ oj A.P. v. Balram, AIR 1972 SC 1375, 1395. 

(i.l Raj~ndran v. Union oj India, AIR 1968 SC 507. 
(jm Balaji v. SUlt~ ofM)'sor~, AIR 1963 SC 649, 662. 

(il') layashru v. Stat~ 0/ Kuala, AIR 1976 SC 2381. 

(I') P~riaktJ.rauppan v. SUlU a/Tamil Nadu, AIR 1971 SC 2303. 

(I'i) Abdulwrifv. Stat~ ?/Bilwr, AIR 1964 Pat 393, 395, 

(vii) Anil v. D~an, Oal'l. M~dical Calf~gr, Nagpur, AIR 1985 Born 153, paragraph 6. 
In making reservation by executive order by virtue of article 15(4), the State has to take care 

that it is not unduly wide. Apart form Schedule Castes and Schedules Tribes, the other ctasses 
eligible or reservation, if made by the Slate, is the category of "socially and educationally backward 
classes of citizens", In article 46, (a directive principle of State policy) it is the obligation of the 
state to promote with special care the educational nnd economic interests of "the weaker sections 
of the people", and in particular. "of the Sheduled Castes 'and the Scheduled Tribes" which is 
provided for. By article 335, it is provided that the claim of the members of the Scheduled Castes 
and the Scheduled Tribes shan be taken into considertltion consistently with the maintenance of 
efficiency in the adminiuration, in the making of appointments to services and posts in connection 
with the affairs of the Union or of a State. 8U1 this article does not mention backward classes. 
Virtually, the Supreme Court has held the dement of efficiency of adminiu111lion as a limitation 
on articte 16(4). Incidentally, article 16(4) speaks of reservation of appointment of posts in favour 
of any backward class of citizens which, in the opinion of the State, is not adtquately represented 
in the service under the State. But this article has to be interpreted in the background of article 335 
as mentioned above. Undermentioned decisions may be seen on the above aspecl : 

(i) K.C. Vasanthkwnar v. Srat~ 0/ Komataka, AIR 1985 SC 1495, paragraphs 36, 57. 88 
and 148 to 151. 

(ii) Complrollu and Audilor Genuaf v, lagan/lathan, AIR 1987 SC 537, paragraphs 21,22 
and 30-31. 

(iii) Dupak v. Srau o/Bilwr, AIR 1982 Pat 126, paragraph 12, 

(iI') Arti v. S,au 0/ Jammu.{ Kashmir, AIR 1981 SC 1009. paragraphs 7 ami 9. 
(I') Nishi v. Srat~ af J & K., AIR 1980 SC 1975. 

(IIi) Srau a/M.P. v. Nil'~djta. AIR 1981 SC 2045, paragraph 25. 

(vii) Stau af K~raln v. Thomas, AIR 1976 SC 490. 

Medical eoll~g~ 

Reservation in medical colleges is pennilled; Ajay KIIITIClr v. S,au af Bilwr, JT (1994) 3 SC 
662. 
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16. Equality of opportunity in matiers of public employment.--{ I) There shall be 
equality of opportunity for all citizens in mailers relating to employment or appointment 
10 any office und~r the State. 

(2) No citizen shall, on grounds only of religion, race. caste, sex, descent, place of 
birth, residence or any of them, be ineligible for, or discriminated against in respect of, 
any employment or office under the State. 

(3) Nothing in this article shall prevent Parliament from making any law prescribing, 
in regard to a class or classes of employment or appointment to an office )[under the 
Government of, or any local or other authority within, a Stale or Union territory, any 
requirement as to residence within lJ:1at State or Union territory) prior to such employ
ment or appointment. 

(4) Nothing in this :micle shall prevent the State from making any provision for the 
reservation of appointments or posts in favour of any backward class of citizens which, 
in the opinion of the State, is not adequately represented in the services under the State. 

~(4A) Nothing in this article shall ~revent the state from making any provision for' 
reservation in matters of promotion of any class or classes of posts in the services under 
the State in favour of Scheduled Castes and the Scheduled Tribes which. in the opinion 
of the State are not'adequately represented in the services under the state.} 

(5) Nothing in this article shall affect the operation of any law which provides that 
the incumbent of an office in connection with the affairs of any religious of denomina
tional institution or any member of the governing body thereof shall be a person profess
ing a particular religion or belonging to a particular denomination. 

NolH: on Article 16 

Objett 

The main object of anicle 16 is to create a constitutional right to equality or opportunity and 
employment in public orlices. This article is confined to citizens as distinguished from other 
persons. Further, it is confined to employment or llppointment to an (Jrticc 'under the Slate'. 

Certain exceptions to the right created by clause (I) and clause (2) uf articlr. 16 now frum clau~es 
(3), (4) and (5) (Jf the article. These relate, respectively, t(J a requirement of residcnce if sanctiuned 
by Parliamemary tegislali(Jn, rCl>Crvation for backward class of citizens, if not adequately 
represemed in the State l>Crvices and precription of profe~~ing a panicular religion (Jf belunging to 
a particular denomination, it the office is in connection with the afrairs of any religious nr 
denominational institution. 

Stheme 

Article 16(4) is not on exception 10 but gives a permissible basis; /ru/ra SawhMy v. Unifln oj 
Jru/iu, AIR 1993 SC 477. . 

l. Sum. toy the cUcu.itvtion (Sc¥alth AmendmelU) Ace. 19S6, Itt. 29 IIDd Sch., fOf "UlldcI" lIDy St:Uc 

qlCCirlCd in Ihe Fan! s..:l.edllk: Of IIDY loal or alba' DUthority within its lCfriIol")", lIDy n:quin:IIEot D., to 
residence Wilma Ih:d Sblc". 

2. 101. by Ihe Co~itutillCl (SevalY-IC-.:aIb AmcndmcaI) Act. tW:'l. 
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DiscriminDtion 

Besides lhe right 10 equality of opportunity in gencraJ term.~. article 16(2) pmhihits discrimination 
against a citizen on the ground of

(0) religion, 
(b) race, 
(c) caste. 
(d) sex. 
(e) descent. 
fJ) place of,birth. and 

(g) residence, subjcc1, of course to anicle 16(3). 
In case of this panicular'anicle,lhe courts have held thut the general right given by the first two 

clauses should be construed liberally and the exceptions may be construed strictly. Decisions on 
Ihis point are: 

Gt'Mral Man.agu v. Rangadwri. AIR 1962 sC 36, 41: Rajt'mlran v. U.'1ion of Jndia. AIR 
1968 SC 507. 

However. the provision in clause (4) regarding backward class of citizens seems 10 possess n 
double character. As regards person not belonging 10 such class, the provision mlly appear to be a 
sanction for discrimination against them for special reasons. But as regards Ihe backward classes 
lhemselves, Ihey view il as a corrective 10 remedy the imbalance which has resulted from historical 
causes. As a result, considerable conlroveny and uncertainly exists as to the ellt:nl 10 which the 
quantum of reservation may override lhe general righl 10 eqUality. Broadly ~peaking, it may be: 
Slated thai reservation ace" of 50% may be, pr/lTUl lacir, regarded 3.< discriminatory. Decisions 
relevant 10 this particular poinl are; 

(i) Genu-aJ Manager v. RangacluJri, AIR 1962 SC 36. 
(ill Rajendratl v. UniOll ollndia, AIR 1968 SC 507. 

(iii) Triloki Nam v. State of J. & K., AIR 1967 SC 1283. 
(iv) Puiaiaruppan v. Slilte olTomil Nodu, (1971) SCR 430, 

Other Safeguards 

On the question whether article 16(4) is subject to any safcg~ il is !devan! to puini OUI that courts 
have insisted thai il must be read with article 335 which direds thai in taking inio consideration the 
-claims of members of the Scheduled Castes and Scheduled Tribes, the State should bear in mind thai 
the claim should be consistenl with the mainlenance of efficiency of administration. This incidentally 
calls upon the jw:liciary 10 read together articles 16, 46 and 335. Decisi~s on this point are; 

(i) Devadasan v. Union of India, AIR 1985 SC 983, paragraph I. 
(i,) Balaji v. Sf(Jte of Mysore. AIR 1963 SC 649, 664. 

(iii) A.B.S.Sagh v. Union of India, AIR 1981 SC 298. 
(iv) Slale 01 Kerala v. Thomas, AIR 1976 SC 490, paragraphs 168 and 179. 

(v) K.C. Vasanth.Wmar v. Slate 01 Kamatako, AIR 1985 SC 1495, paragraphs 36, 57, 88 
lind 14810 151. 

(VI) Comptroller and Auditor General v. )agannmh1n, AIR 1987 SC 537. 

EmploymenJ 

The words 'employmcn! or appoirurnem' are wide enough to include tenure, duraticn. emoluments 
and duties and obligations, whether lhe employment is temporary or pennanenl They cover amongst 
themselves not merely the initial appointment, but a1so salary, increments, revision of pay, protnoCion, 
gratuity, teave, pension and age of superannuation. Decisions relevant to this point are; 

(I) SukJrnandaJJ v. StaU of Bihar, AIR 1967 Pat 617. 
(il) Champaklal v. Union ollruiw, AIR J964 SC 1854, 1860. 

(iii) Shiv C/wran v. Stale of My sou. AIR 1965 SC 280, 282. 
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(iv) Union o/Indio v. KashikDr. AIR 1986 SC 431. paragraph 8. 

(v) Prahlwkarv.Slauo/A.P .• AIR 1986SC210,paragraph22. 

27 

A Naib Subedar in thc Army had not, as laid down in the rclevant criteria for promotion, 
obtained the grade of "High Average" for three years during the last five years immediately preced· 
ing. TIle sc~ning Board considered his case and he was not found fit in the medical examination. 
It was held thai:, he could not make any grievance on the ground that pursuant to the selection by 
the Board, five officers who were junior 10 the Naib Subedar in qucstion were promoted to the next 
higher grade. In this connection, he could not urge that grading '0' given in the particular year in 
the Confidential Record mould be treated as high average, when in the C.R. form for Naib Subedar 
for the year in question, grading '0' was shown to be 'averagc': E.t Naw SuMoor Karor Sing v. 
Uniono/lmJia, AIR I990SC 17. 

ArbiJrarinesr 

. Article 16 is a spread of anklc 14. Hence non·arbitrariness is a pan of article 16; DrC v. 
Mauloor Congr~ss. AIR 1991 SC 101, paragraph 258·280. 

fo1, was given promotion when he approached the Bigh Court. He was an employee belonging 
to backward classes. Another employees who was similarty placed was denied promotion. It was 
hel'd that the discrimination was illegal; Vimwos Anna Sowant v. Municipal Corporation o/Gr~ater 
Bombay, IT (1994) 3 SC 573. 

Article 14 guarantees to all t.ersons equality before the law. Articles 15(1) and 16(2) protect 
citizens against di5Criminalion~ Stat~ o/Sikkim v. Sur~ndra Prasad Sharma, 1T (1994) 3 SC 372. 

Proviso to Rule 6( I). Orissa Recruitment Rules which invites applications from candidates of 
the disputc has been held 10 viol3lc article 16(2); Stau 0/ Orissa v. Sudhir Kwnar 8iswal, IT 
(1994) 5 SC 534. 

Scheduled Caste or Scheduled Tribe stalUS is not carried by a member when he migrates to 
another State; JT(l994) 4 SC 423. 

17. Abolition 01 Untouchability.-MUntouchabilityM is abolished and its practice in 
any fonn is forbidden. The enforcement of any disability arising out of "Untouchability" 
shall be an offence punishable in accordance with law. 

Noles on Article 17 

Article 17 has been implemented by the Protection of Civil Rights Act. 1955 whose cartier title 
was 'The Untouchability (Offences) Act, 1955'. The principal object o(article 17 is to ban the 
practice of untoucr.ability in any fonn. This expression refers to the social disabilities imposed on 
eertain classes of persons by reason of their birth in certain castes and does nOI cover socia] boycott 
based on conduct; D~rajiah v. Padmanrw ,Am 1961 Mad 35. 39. A curious question was raised 
in a Madras case. The Sillte legislature passed a law to improve the conditions of living of 
untouchable:;, by providing for the acquisition of land to construct a colony for them. TIle argument 
was advanced that such a construction woutd result in the segregation of those persons llnd would 
nOI be: in confonnity with article 17. bullhe argumenl was nol accepted; Pavadai v. Stat~ o/MadrdJ, 
AIR 1973 Mad 458. 

18. Abolition of titles.-{l) No title, not being a military or academic distinction. 
shall be conferred by the State. 

(2) No citizen of India shall accept any title from any foreign State. 

(3) No person who is not a citizen of India shall, while he holds any office of profit 
or trust under the State. accept without the consent of the President any title from any 
foreign State. 
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(4) No person holding any office of profit or trust under the State shall. without the 
consent of the President. accept any present, emolument or office of any kind from or 
under any foreign State. 

Right to Freedom 

19. Protection orctrtain rights regarding freedom or speech, etc.-(I) All citi7.ens 
shall have the right-

(a) to freedom of speech and expression; 
(b) to assemble peaceably and without anns; 
(e) to form associations or unions; 
(d) to move freely throughout the territory India; 
(e) to reside and seUle in any part of the territory of India;l[andJ 

2( ... ) , 

(g) to practise any profession, or to carry on any occupation. trade or business. 
3[(2) Nothing in sub-clause (a) of clause (I) shall affect the operation of any existing 

law, or prevenllhe State from making any law. in so far as such law imposes reasonahle 
restrictions on the exercise of the right conferred by the said sub-clause in the interests 
of ',the sovereignty and integrity of India,jthe security of the State, friendly relations 
with foreign States. public order. decency or morality, or in relation to contempt of court. 
defamation or incitement to an offence.] 

(3) Nothing in sub-clause (b) of the said clause shall affect the operation of any 
existing law in so far as it imposes, or prevent the State from making any law imposing, 
in the interests of "(the sovereignty and integrity of India or) public order. reasonable 
restrictions on the exercise of the right conferred by the said sub-clause. 

(4) Nothing in sub-clause (e) of the said clause shall affect the operation of any 
existing law in so far as it imposes, or prevent the State from making any law imposing. 
in the interests of the ",the sovereignty and integrity of India or) public order or morality. 
reasonable restrictions on the exercise of the right conferred by the said sub-clause. 

(5) Nothing in ~(sub-clauses (d) and (e)] of the said clause shall affect the operation 
of any existing Jaw in so far as it imposes. or prevent the State from making any law 
imposing, reasonable restriction's on the exercise of any of the rights conferred by the 
said sub-clauses either in the interests of the general public or for the protection of the 
interests of any Scheduled Tribe. 

(6) Nothing in sub-clause (g) of the said clause shall affect the operation of any 
existing law in so far as it imposes, or prevent the State from making any law imposing. 
in the interests of the general public. reasonable restrictions on the exercise of the right 
conferred by the said sub-clause, and, in particular, 6{nothing in the said sub-clause shall 

1. Ins. by the CoastitutiOQ (Fony-fowth Ammdmelll) Act. 1978. sec. 2 (w.e.f. 20-6-1979). 

2. Sub-~ (/) omitted by the Conslitution (Forty-fou.rth AmcDdmcnt) Ad. 1978. sec. 2 (w.c.f. 
20-6-1979). 

3. Subs. by the CoastiMion (First Amendment) Ad. 1951. ICC. 3. for clause (2) (with rctrospCCtivc effect). 

4. hu. by Ihc: Coastitulion (Sixteenth Amendrncm) Act. 196). sec. 2. 

5. S •. by the Coastitutioa (fony-fourth AmclJd.mcAt) Ad. 1978. tee. 2. for 5ub-i;1auseI; (d). (e) and (I) 
(w.e.r.20-6-1979). 

6. Subs. by the CoDsIittaioa (Forty-founb Amcndmcat) Act. 19S1. tee.). for certain words. 



Article 19 Thf! Constitution of India 29 

affect the operation of any existing law in so far as il relates 10, or prevent the State 
from making any law relating 10,- . 

(I) the professional or technical qualifications necessary for practising any profession 
or carrying on any occupation, trade or business, or 

(ii) the carrying on by the State, or by a corporation owned or controlled by the State, 
of any trade. business. industry or service. whether to the eltclusion. complete or partial, 
of citizens or otherwise]. 

Notes on Article 19 

RdaJionship 

Article 19 is available against State action for the protection of freedoms enumerated in the 
article. Some controversy existed in the past as to whether the operation of Ihis article is ruled oul 
where articles 21 and 22 apply; but the current trend is nolto regard lhese articles as mutually 
exclusive. Thus 10 take one example. a pcrwn who!IC freedom of movement has/been taken away 
by imprisonment or detention does not thereby lose his freedom of expression, so long as it is 
exercised within the valid condilions reluting to imprisonment or detention. Uencc a detenue cannot 
be prevented from sending outside the jail for publication, matter which conlains nothing prejudicial 
10 the grounds or which he had been detained. The undcnnentioned decisions are relevant on the 
aspecl mentioned in this paragraph: I 

(i) S'al~ of Maharash,ra v. Prablwknr, AIR 1966 SC 424. 

(ii) FunanJn. v. Stale of Maharashlra, (1964) 66 Bom LR 18S. 

(iii) Klum v. Slau, AIR 1967 Born 254. 

(iv) Narayanmr v. Stale, AIR 197] Ker 97. 

(v) Haradhan v. Slale of West Bengal, AIR 1974 SC 2154, paragraphs 32 and ]3. 

(1'1) Slale of Mailarashtra v. Basan,ibni, AIR 1986 SC 1466. 

(vii) Minerva Mills v. Union of IlIIiia, AIR 1980 SC 1789. 

(viii) Khudi Ram v. Slale of West Bengal, AIR 1975 SC 550, paragraph 12. 

(ix) Vatheeswaran v. Slale of Tamil Nadu, AIR 198] SC 361. 

Corporations lIS citizens 

The freedoms under article 19 are limited to citizens and if lilerally construed these freedoms 
would not be available to corporations, because corporations cannot be ullked of as having or 
possessing citizenship. Bul it has been held that shareholders can challenge the validity of a law 
on the ground of violation of their fundamental rights and the company may be joined in such 
proceeding with proper pleading. The decisions relevant to this poinl are the following:-

(i) Amritsar MlUlicipaJity v. State of PlUljab, AIR 1969 SC 1100, 1106. 

(m Barium CMmicals v. Company U1w Board, AIR 1967 SC 295, ]05. 

(iill Tata Enginurilfg Co. v. State Of Bihar, AIR 1965 SC 40, 48. 

(iv) BefUlell Colmum v. Union oflf/dia, AIR 1973 SC 106. 

(1') D.F.O. v. VishwtJlUlth T~a Co., AIR 1981 SC 1369, paragraph 7. 

A-company is not a "citizen" and cannot invoke article 19(1)(g). Dealing in intoxicants is nol 
"trade" or business; Khoday Brewing & Disfilling llIIiwtri~s LId. v. Stale of Tamil Nadu, AIR 
1990 Mad 124. 
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Unincorporated tuSociDtiDns 

An unincorponued association cannot also be citizen and cannot claim these rights; AU India 
Bank Employ~~s Association v. Natiorrallndustrial TribUJUJ1. AIR 1962 SC 171, ISO. 

Bunk,. 0/ Proof 

The scheme of article 19, broadly speaking, is that once a law primo facie violates a right 
guaranteed by any clause of the article. then the Stale must show how the legislation or other SlaW: 
action falls within the permissible limits allowed by clause (2) to (6) of the article and 10 place 
proper material to support that argument. The decisions in support of this proposition are the 
following:-

(i) Vrijfalv.Sultt!ojM.P" AIR 1970SC 129.135. 

(ii) Sagi, Ahmad v. Swtt 0/ U.P., AIR 1954 SC 128. 

(iii) ChinlllmCUI Rao v. SUlre of M.P., (1950) SCR 759. 

Crittria of'tJ1idiJJ uj law 

The considetalions which generally prevail in judging the validity of a law in the context oflhis 
article are: 

(a) Whether the law imposes a restriction on the freedom in question; 

(b) Whether the restrictions have been imposed by law; 

(e) Whether the restrictions are reasonable; and 

(d) Whether Ihe restriction besides being reasonable, is imposed for one of the specified 
purposes relevanl 10 the freedom in question as enumerated in the applicable clause out 
of clauses (2) to (6) of the article. 

Each of these conditions must be satisfied. 

The tes' of nasolUlbkness 

In applying the test of reasonableness {which is the most crucial considetationl,lhe broad CritCf
ion is whdher the law ;>trikes a proper balance between social control on the one hand and the 
rights of the individual on the other hand. The court must takc into 3CCount the following aspects:

(a) nature of the right infringed: 

(b) underlying purpose of the restriction imposed: 

(e) evils soughllO be remedied by the law, its extent and urgency; 

(d) how far the restriction is or is not proportionate to the evil; and 

(d prevailing conditions at the lime. 

Decisions relevant to these propositions are the following:

(i) Chifllaman Rao v. Stolt! of M.P., (1950) SCR 759. 

(ii) Khar~ v. Stal~ ofDl!lhi, (1950) SCR 519. 

(iii) Qaul!shi v. Stal~ of Bihar, (1959) SCR 629. 

(iv) Dwarkn Prasad v. Slnl~ of V.P., (1954) SCR 803. 

(v) Slall! of MaIIlJrashtra v. lfimmalbhai, AIR 1970 SC 1157. 

(vI) lA:uni v. Sin/#! ofU.P., AIR 1981 SC 873. 

ArlJilrtuinus 

Where policy is laid down, discretion is not of reasonableness-arbitrary; DTC v. MauiQ()r 
Congr~ss, AIR 1991 SC 101. 
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Reasonablenes. in this context coven substantive reasonableness, u well as procedural 
reasonablc:neu. Thus. in ordinary circumstances, it wiU be unreasonable to make the exen::ise of a 
fundamental right depend on the subjective satisfaction oftbe exCcutive; Khore v. SIlJU o/Ddhi, 
(1950) SCR 519; Gurbachlul v, StlJle of Bombay. (1952) SCR 737. 742; Virendro v. SttJu 0/ 
Pwr.jab. AIR 1958 SC 986, 

Fne4D. 0/ uprnrilln 

Stale cannot prohibit criterion of executive action; LI.C.v. MoIwbhai Shah. AIR 1993 SC 171. __ 23 

no. Pnu 

Freedom of the press is DOt CJ.preu1y mentioned in article 19 but has been held to now from 
the general fr=OOm of Ipc:a:h and CJ.prcs.sion guaranteed to all citizens. As judicially construed. 
this freedom DOW includes DOt mcRJy the freedom to write and publish what the writer considers 
proper (subject to reasonable ~lrictions imposed by law for specific purpose). but also the freedom 
to carry on the business 50 that infonnation may be diucminalCd and eXCC!lsive and prohibitive 
burden resutcting circulation may be avoided. Decisions relevanlto these aspects of p~ freedom 
are the following:-

(11 Virendro v. StlJle 0/ Punjab, AIR 1958 SC 986. 
(ill &pun Newspapers v. Union of India. AIR 1958 SC 578. 

(iii) Bennen Cottman v. Union oflnditl. AIR 1973 SC 106. 
(jv) Prabha v. Union of India, AIR 1982 SC 6. 

(v) Indian &pms NewspafWrs v. Union of Inditl. AIR 1986 SC 515. 

(vi) Saknt P~rl v. Union o/Indfu. AIR 1%2 SC 305. 
(vii) IndiDn Expun Newspapers v. Union oflnditl. AIR 1986 SC 872. 

(viji) Sharma v. Sri Krishna. AIR 1959 SC 395. 402. 

ArticIl19(1) muI tulvertUenullls 

Government advertisements should be given to ncwspapcn; under a definite policy or uniform 
guidelines (Guidelines set OUi in the judgment); Glwlam Nabi v. SttJu, AIR 1990 J & K 20, 21, 
for Right afreply sec LI.C. v. Manubhai Shah, AIR 1993 SC 171. 

Freedom of AnemblJ 

The freedom of assembly can be restricted for the purpose mentioned in article 19(3) by a 
reasonable law. Moreover, the freedom can be exercised only on public land. Restrictions imposed 
under article 19(3) would cover restrictions to maintain the sovereignily and integrity of India and 
public order. including the maintenance of traffic in the area concerned. But the restrictions cannot 
attain the SUtus of absolute prohibition at least in normal times. 

Ri,hJ to know 

A citizen has a right to know about the a.;:tivilies of the State. the instrumentalities. the 
departmcnt~ and the agencies of he State. The privilege of secrecy which existed in old times, 
(namely) that the Stilte is not bound to disclose the facts to the citizens or the State cannot be 
compelled by the citizens to disclose the facts, does not survive now to a great eltent. Under article 
19 there exists the right of freedom of speech. Freedom of speech is based on the foundation of 
freedom right 10 know. The Sute can impose and should impose reasonable re~rictions in the rights 
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where it affects the national security or any Olher matter affecting the nation's integrity. But lhe 
right is limited and particularly in the matter of unitation and other allied malters, every citizen 
has a right 10 know how the State is functioning and Wbftbe StalC is withholding such information 
in such matters; LK. KoolwaJ v. Slou ofRDjasthon. AIR 1988 Raj 2. 

Fnw1II 01 GUOCiIJtjo" 

'(be right to freedom of association covers a variety of righi, so long as the association is for D 

lawful purpose. The right includes the right to stan or continue an association subject to reasonable 
restrictions in the interest of sovereignty or integrity of India, public order and morality. Decisions 
reJcvanl to this right are the folJowing:-

(r) KulkDmi v. Stale ,,/Bombay, AIR 1954 SC 73. 

(in O.K. Ghosh v. Joseph. AIR 1963 SC 812. S15. 
(iii) D.A.V. ColI~gf!v.SlllteofPunjob. (1971)2 SCC269, 281. 
(iv) DeW Police Sanglr v. Umon of India, AIR 1987 SC 379. 
(v) All 1tuli4 BtUJk Emplo~es Association v. NalioTUlllndwtrial TriblUUJ/, AIR 1962 SC 

171,179. 

(vi) Sidwzrmachary v. Senior DqJury /nspecwr. AIR 1958 AP 78 (righl of an individual 10 
refuse 10 be member of an association upheld). 

(vii) Suue oj Bihar v. Misra. AIR 1971 SC 1667 (Procedural aspect). 

(viii) MadJUI Linraye v. S.D.M .• AIR 1971 SC 2486. 
(it) R.R.W. Unitm v. R~gistror. AIR 1967 Cal 507. 508. 

Fr~~dom of MONmenl 

The freedom of movement guaranteed by clause (b) or article 19( I) is in addition 10 the right 
to personallibetty guaranteed under article 21. Orders of extc:rment and interment violate this right 
unless they fall within the pennissible rc:strictions. While judicial decisions confine this article to 
physical movement. the intangible aspect of freedom may receive protection under anicle 21. For 
example. domiciliary visits by the police at night disturbing a pen;on's sheep infringe pen;onal 
liberty under anicle 21 and may not be constitutionally valid, except in the case of surveillance 
needed (or the legitimate purpose of prevention of crime. In particular. entries in the 'Bad Character 
Register' at a police sration, if milia fid~. arc: subject 10 judicial scrutiny. A combined reading of 
anicle 19(1)(b) and anicle 21 has led to the proposition tMI residents of hilly areas have a right to 
be provided access 10 !he roads, which access is necessary for Ihe proper exercise of the right of 
life. Gc:nera1ly. a person proposed 10 be extemed musl be given a hearing. A pennanent restriction 
on the freedom of movement is prima faci~ suspect. Decisions bringing Oul these propositions are 
the following:-

(i) Khar~v.StaI~ofIklhi. (1950) SCR 519. 
(iI) KharoJc Singh v. SIo.t~ ofU.P .• AIR 1953 SC 1295. 1303. 
(iii) Govind v. StaI~ of M.P. ,AIR 1975 SC 1278. 
(iv) Stak of M.P. v. Bharat. AIR 1967 SC 110. 
(v) Malak v. Stat~ of Punjab, AIR 1981 SC 760, paragmphs 7, 9 and 10. 

(vi) Man~hl Gcuuihi v. Union of India, AIR 1978 SC 597. paragraph 54. 
(vii) Stat~ of H.P. v. Um~d, (19116) 2 scc 68. (Cases relating to hilly areas). 

(viii) Gurbachan v. StaU of Bombay, (1952) SCR 737. 

AIDS 

A person suffering from AIDS can be rc~lricted in his movements by law; Lucy v. Stat~,ufGtla. 
AIR 1990 Born 355, paragraph 7-8. 
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Posilion of the Press 

The press is not immune from the general law of liability for defamation (Civil and criminal); 
PriIlIen MYJore v. ASJistalll Co_reial ww offICer. IT (1994) I SC 692. 

Freedom of residence: Migrants 

Denial of benefits to migrating members of Scheduled Castes and Scheduled Tribes, does not 
violate article 19; Su IT (1994) 4 SC 423. 

Freedom of residence .. Reasontlbk restrictions 

Freedom to reside and settle in :my part of India guaranteed by clause (e) of article 19(1) is 
subject to reasonable restrictions in the interest of the general public or for the protection of interest 
of scheduled tribes. In genemJ, substantive as well as procedural reasonableness would be required. 
This freedom is said to be intended to remqve inlenmJ·barriers in India or betwc:c:n any of its parts, 
but is limited to citizens. Moreover, even citizens can be subjected to reasonable restrictions such 
as passport regulations. Besides this, certain areas may be banned for certain kinds of persons, such 
as prostitutes. These propositions bear support from the following dl!cisions ;-

(I) State of M.P. v. Bharal, AIR 1967 SC 1170, 1172. 

(iI) Kharak. Singh v. Slate ofU.P., AIR 19S3 SC 129S, 1303. 

(;iI) Ebrahim v. Slole of Bombay, (1954) SCR 923, 9S0. (Passport). 

(iv) State of V.P. v. Kawhafiya, AIR 1964 SC 416, 423. (Prostitutes). 

Frudom of professU,1I etc. 

The right guaranteed by clause lJr) of article 19(1), namely, freedom of profession, Irnde or 
business, is intended to ensure that citizens' right to business does not depend on grant by the State 
and that the; Siale cannol prevent a citizen from carrying on a business, except by a law imJXlsing 
a reasonable restriction in the interest of tbe general pUblic. Of cour~e, tbere is no right where the 
business is dangerous or immornl; such a business may be absolutely prohibited or may be required 
to be licensed. Moreover, there is no right to carryon a business at any place or at any time~ 
restrictions may be imposed in that regan.!. A citizCl1 L~,mnlll he compelled to do a certain business. 
Relevant eases are: 

(11 Pyor~ wI v. Ddhi Munil'i,N.llilY, AIR 19MI SC 1]3, 13K. (Rusiness on the streets). 

(j,1 Ebrahim v. Regional Tmn.~fJ"" AUlhmily. (1953) SCR 290, 299. (Reasonable restrictions 
for public convenience). 

(;j,) Hathising ManuJa!'luring ell. v. Unioll IIf India. AIR 1%0 SC 924, 928. (Right not to 
carry on a business). 

(ill) Hari Shankar v. Dt'IIUIY Cummi.f.f;OIIf'r, AIR 1975 SC 1121. (Absolute prohibition for 
harmful trades). . 

(II) LaUan wI v. Slole oJOriSSlJ, AIR 1971 SC 722, (OangcrtJus tr.lde). 

(II.) Stote elf Rajastlwn v. Byas, (1971) (unreporlcll judgments of the Supreme Court 222, 
223). (Right cannot be surrendered), 

Priu 

For commodity not vital for consumer greater con.~idcration can be given 10 prorit; ONCC v. 
As.wci~lI(m. (1990) Supp see J97, paragrnpbs 211, 30, 31, 36. 
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Bwinus wUh Govunmrnt 

There is no right to carryon business with the Govemment as such nor is there a right that one's 
product (e.g. lext books) must be recognised by the Government Noris there a right that at a public 
auclion or in lenders invited by the Government, the highest bid or the lowest tender must be 
accepted. 8U[ by virtue of article 14, it is now esmblished thai rejection of the highest bid or the 
loweS! tender by Government must not be amitrary. Decisions in support of these propositions are 
the following :-

(j) Ram Jawaya v. Slale of Punjab. (1955) 2 SCR 225. 240.{Texl boob). 
(il) Slale a/Orissa v. Hari Narayan, AIR 1972 SC J816.(Auctions). 

(iii) Slate o/U.P. v. Bijar. AIR 1982 SC 1234. 

(iv) Ram aruJ Shyam Camp(lfIY v. State o/Haryano. AIR 1985 SC 1147. paragraph 13 and 
14. (Rejection of highest bid), 

Ministen 

A Minister may be restrained from contracting (because of his position); ViJadalD 
Harinadhababu v. N.T. Ramarao, AIR 1990 AP 20, paragraph 24 (FB). 

~cmces and permits 
In the context of licences and permits required for carrying on a business or trade, the granl of 

such licence cannot depend upon the absolute discretion of an administfl!.tive authoriry. They policy 
must be laid down on which the discretion is to be elercised. Further, in general, the discretion 
must be exercised on relevant consideration. In short, if the law imposing licensing does not set 
OUI the: consideration. the law would be void. If lbe considerations are set OUI in the law, but are 
departed from by the: competentl authority while administering the: law then the order of the 
competent aulhorily would be void. even though the law itself may be valid. Generally, an existing 
licence cannot be revoked without giving the licensee an opportunity of hearing. The 
undermentioned decisions bear out these propositions; 

(,) Dwarka Prasad v. StOlt! 0/ V.P., (1954) SCR 803. 

(il) FaruJc v. State 0/ M.P., AIR 1970 se 93, 96. 

(iii) Fedco v. Bilgrami,(1960) SCJ 235. 249. (Hearing before cancellation of licence). 

(iv) SuA:Juuzndan v. Union 0/ India, AIR 1982 Se 902, paragraph 23. (Hearing before 
cancellation of licc:ncc:). 

(v) BantlUa v. Union 0/ Indio, AIR 1970 se 1453. 

(VI) Khotli v. Umdi Municipality, AIR 1979 se 418. 
(vii) All Delhi Riclc.rhow Union v. Municipal Corporation. AIR 1987 se 648. (Reasonable 

restrictions are permissible). 

(viii) Stolt! 0/ M.P. v. Nand Lal, ArK 1987 se 251, paragraphs 4, 32 and 33. (Requirements 
of State policy). 

Price fhatlon 

Price fixation being a legislative act prior consultation is not requirc:dj H. S. K. V. v. U.O.I., (1990) 
4 sec 516, paragraph 12. 

Shareholder 

A shareholder was held to have standing to challenge the wage fixation order p3Ssed by a wage 
board, on the reasoning thai an improper fixation would cast a heavy financial burden on the 
company: P.T.l v. UnimI o/India, AIR 1974 se 1044. The Supreme Court has described the law 
relating to right of a company to challenge violation of anicle 19 as in a 'nebulous State' and added. 
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the trend is in the direction of holding thai in the mancr of fundamental freedoms guar:lnteed by 
article 19, the rights of a sharesholder and the company which the sharesholdcrs have formed are 
rather co-cxtensive and the denial 10 one of the fundamental freedoms would be denied 10 the olher. 
h is time to put an end to this controversy; Ddhi Clolh &. Cenual Mills v. Union of /ndw. AIR 
1974 SC 937, 943. Sec also 'Corpor:ltion as citizl!os' at page 29. 

20. Prolection in respect of conviclion for offences.--{ I) No person shall be 
convicted of any offence except for violation of a law in force at Ihe lime of the commis· 

\ sion of the act charged as an offence, nor be subjected to a penalty greater than that 
which might have been innicted under the law in force OIl the time of the commission 

of lhe offence. 

(2) No person shall be prosecuted and punished for the same offence more than once. 

(3) No person accused of any offence shall be compelled to be a witness against 

himself. 

Noles on Article 20 

Scope 

The prohibitions imposed by artide 20 are directly relevant to the criminal process. While clause 
(I) is concerned with the SUbslaOlive law of criminal liability and penalty, clauses (2) and (3) are 
concerned mainly with the stage of procedure. In the jurisprudence of oonstitutionallaw, ankle 
20(1) incorporates a prohibition against 'ex POSI facto pt'na/ faw'. Article 20(2) incorporates a 
prohibition against 'double jeopardcy' article 20(3) gives protection against 'testimonial 
compulsion'. Because of the word 'person' used in each clause, the article must be regarded as 
applicable to a corponfion which is accused, prosecuted, convicted or punished for an offence; SiumnD 
v. Salish, (1954) SCR 1077. ThU5 article 20 is not confined to individuals aod common law 
offences. 

Vil'llatiDn oJ low and common low oJ/t'ncu 

Although clause (I) is mainly concerned with retroactive penal legislation, it also seems to give 
constitution recognition to the principle that there cannot be a conviction except for violalion of a 
'law in force'. II would seem. therefore. that in India, then: can be no 'Common law' offences; and the 
judiciary cannot. in India. create an offence noc creatfd by statute. How far the wan! 'violation' would 
require that the violation should be personal, is a matter not specifically provided for in the 
anicle. The question must await judicial decisions at a later stage and anicle 21 may also be 
relevant. . 

No Ri,fht in Procedure 

It should be noted Ihal while substantive law imposing liability or penally cannot be altered 
to the prejudice of the person supposed to be guilty with retrospective effect, there is no vested 
right in procedure. Besides this, the thrust of article 20( I) is in the field of criminal law only, 
since the word 'offence' as defined in article 367 read with the General Clauses Act can only 
denote an act or omission punishable by law. Imponant decisions on the above aspect are the 
following :-

(;) Shiv Bahadur v. State of U.P .. (1953) SCR 118. 

(;;) Kedar Nath v. SIDte ofW.B .. AIR 1953 SC 404. 

(iill lawala Ram v. Statt' of Pt'psu. AIR 1962 SC 1246. 
(iv) Slatt' of WIl'SI Bl'nga/ v. S.K. Chou. AIR 1963 SC 255, 
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(v) Salwanl v. State of Punjab. AIR 1960 sC 266. 
(vi) Uniono/lnJiav.SuJcumnr. AIR I966SC 1206. 

(vii) Nayyar v. S'ate, AIR 1979 SC 603. 
(viii) Kanya;ya LAl v.lncome Tax ConunissiollU, AIR 1975 SC 255. 
(u) Maya v. C.I.T., (1986) I sec 445, paragraphs II and 12. 

Double Jeopard] 

Article 20 

As regards article 20(2) dealing with double jeopardy what it bars is 'prosecution and punishment 
after an earlier punishment for the same offence. 'Offence'here means an otTence as defined in 
section 3 (38) of the General Clauses Act applied 10 the Constitution by article 367. The offence 
must be the ~me.lhat is 10 say. involving the same ingredients in all respect and a trial for a separate 
and distinct offence is not barred under article 20(2). However. this article must be takcn as 
supplemented by section 26 of the General Gauses Act, 1897 and the provisions of the Code of 
Ciminal Procedure, 197) as to second prosecution after conviction or acquiUaI for an offence where 
the second persecution is excluded by the doctrine of au1r~fois convict or autufoic acquit. The 
word 'prosecution' would not normally cover depaiunental proceedings not held before a criminal 
court. The object of this provisions is to avoid the harassment which must be caused to a penon 
for successive criminal proceedings where only one crime has been committed. Important decisions 
interpreting this clause of article 20 arc the following :-

(i) Makbool V. SUll~ (>f Bombay, (1953) SCR 730. 
(m Kalawati v. Sla/~ of H.P., (1953) SCR S46. 

(iiI) Stat~ of Bombay v. Apt~, AIR 1961 SC 548. 
(iv) Narayan wi v. Mislry, AIR 1961 SC 29. 
(v) uo Roy v. Superilllend~lII. District Jail, AIR 1958 SC 118, 121. 

(vI) Assistant Customs Colkctor v. MelwQlli, AIR 1970 SC 962. 

TestimonitJI compUlsion for th, accused 

The protection against compulsion 'to be Jl witness' is confined to persons 'accused of an 
offence'. There is no con,;tituJionai protection for witncses (i.e. penons oliler lIIan the accused). 
However, the Evidence Act, in sections 132 and 148, confen 8 limited protection against self· 
incrimination to witness in civil and criminal courts. Important cases on the above limitation of 
article 20(3) are the following:-

(,) Narayanla/ v. M~ck. AIR 1961 SC 29, 38·39. 
(il) Charo,w v. Stau of MaharashtTa, AIR 1988 SC 938, 947. 

Stale for protection 

The protection given to the 'accused' commences as soon as a fonnal accusation is made, 
whether before or during prosecution. It follows that the looging of a First Infonnalion Report, the 
filing of a complaint in court or the issue of a show-cause notice under a spedal criminal Sialute 
brings article 20(3) inco play. But there mijsl be 8 proceeding contemplating action against a 
particular penon. Important cases on this point arc the following :-

(I) &Stagir v. Slate of Madras. AIR 1960 sC 756, 761. 
(il) StauofBombayv.KathiKalu. AIR 1961 SCI808,1816. 

(iii) R.K. Dalmia v. Delhi Admn., AIR 1%2 SC 1821, 1870. 
(iv) Joseph v. Narayana, AIR 1964 SC 1552, 1556. 
(v) Veera Ibrahim v. State ofMahorashtra, Am 1976 SC 1167. 
("') Nandini v. DQlJi. AIR 1978 SC 102S, paragraph 30. 

(vil) BalJdshan v. Slate ofMahorwhtra, Am 1981 SC 379, paragraph 70. 



Article 21 The Constitution of India 37 

Compulsion to b~ a witness 

(a) The immunity under article 20(3) docs not clltend to compulsory production of material 
object~ or compulsion to give specimen writing, specimen ~ignaturc,lingcr impression or compuls
ory ellhibition of the body or giving of blood specimens. Following cases may be seen on Ihis 
point:-

(i) Das,agir v. SIa,e of Madras, AIR 1960 SC 756. 
(ii) Ram Swarup v. SIa,e, AIR 1958 All 119, 126. 

(iii) Polani, In re, AIR 1955 Mad 495. 
(iy) Sllbbioh v. Rnnuuwami, AIR 1970 Mad 85. 
(Y) Pokhar Singh v. State, AIR 1958 Pun 294. 

(b) Conp..IIsion regarding documenlS is pmbibitcd only if the OOrurreru convey the personal koowlcdgc 
oflhe accused rdiling 10 the charge: S/ak oj Bombay v. KnlJu' Koiu. AIR 1961 SC 1808. 1816. 

21. Protection of life and personalliberty.-No person shall be deprived of his life 
or personal liberty except according to procedure established by law. 

Notes on Article 21 

StOPI \ 

Article 21, if read literally. is a colourless article and would be sati~fied, the moment it is 
established by me State that there is a law which provides a procedure which has been followed 
by the impugned action.But me expression 'procedure established by law' in article 21 has been 
judicially construed as meaning a procedure which is reasonable, fair and just. Read with article 
39A. it would further imply legal aid bring made available to the indigent accused. and a prisoner. 
The concept of 'fairness', so evolved, has been imported into article 22(3) also, so mat a prison 
regulation which arbitrarily deprives a detenu of opportunity to interview his relatives or friends 
or II lawyer is invalid. See the undennentioned cases as to me soope of article 21 on above points: 

(i) MWlda Gandhi v. Union of India, AIR 1978 SC 597, paragraph 56. (The basic case). 
(ii) Gopalarwchari Y. Slate of Kuala, AIR 1981 SC 674, pnrllgrnph 6. 

(iiI) FrWlt:is v. Union Te"itory of Ddhi, (1981) Cr. U 306 (sq, pnragraphs 6-8. 
(iv) Olga TeUis,AIR 1986 SC 108. 

Threat to Lifl 

Where threal to life is immediate court can interfere; (1990) I sec 282. 

IUustratlre tllSt"slll fair proudun 

Subsequent to Maneka Gandhi's case, AIR 1978 SC 597. so many aspects of fair procedure or 
reasonable and just procedure in the context of article 21 have come up before the oourt. The stream 
is endless and the case law can be surveyed only in a full fledged commentary. Some important 
points laid down in the case law are mentioned in the succeeding paragraphs. by ways of illustration. 
For convenience of reference,the topics to which me cases relate have been arranged alphabetically 
as far as possible. in the following paragraphs. 

AtortWic I-rv 
Under articles 21 and 32, the court has directed that the Gamma Chambers housed in Jawaharlal 

Nehru University, Delhi be sent to Bhabba Atomic Research Centre. Bombay for recharging; M.C. 
Mehhl v. Union of India. AIR 1987 SC 1986. 
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BDil 

PfC:.1ria! release on penonal bond (i.e. without surety) should be allowed where die person to 
be n:1eased on bail is indigent and lbcre is no substantial risk of his absomding; HWSlIiruua v. 
HOlM Sb:nJary, AIR 1979 SC 1360. 

Child oJfoukn 

Child offenden are entided to speedy trial; Shula BanI!.' v. Union of India. AIR 1986 SC 1773. 
parngraph 12. 

ContpftUldiDn 

Compensation was awarded to the ciepcndenLs of penons blled in firing 00 pcnons of backward 
classes and also to peBOns irijwcd in the firing; Peopus Union/or Democratic Riglw v. StDU 0/ 
Bihar, AIR 1987 SC 355: (1987) Cr 1.J 528: (1987) I sec 265. 

Sec also ·~ndertrial prisonCB' HI page 42. 

Cmd punblutunJ 

A punishment which is too cruel Of conuresomc is unconstirutional; Indnjul v. SIDk of U.P .• 
AIR 1979 SC 1867. 

lHtIth sentence: Mtuuhztory 

Compulsory death senlc:nce for murdc:r committed by a life convict undergoing the senlence of 
imprisonment for life (section 303.IP .C.) is unconsbrutional: Mithu v. Slott' o/PlUljab. AIR 1983 
SC 473. par3gf8phs 23-2.S. 

lhbto, 

A debtor can be pUI in civil prison for non-payment for decretal debt. only if there is 
(j) wilful default by him. notwithstanding his having: sufficient means to pay, or 

(ii) some other clement of bad faith, going beyond mere indifference; Jolly Ver8ha~ v. Barrk 
o/Cochin, AJR 1980 SC 470, parngraph 10. 

D~laJ in hrin,u.z to trial 

Inordinate delay by the Stale in bringing an accused II) trial or in ~ferring an appeal against his 
acquittal. violates article 21. if there is no (auJl by the accused. See the under-mentioned decisions: 

(i) Stak 0/ MaharashJra v. Ch.ampalal, AIR 198) SC 167S, paragraph 2. 

(ii) Stak of Rajastlrnn v. SuJJrpaJ. AIR 1984 SC 2111. 
(iii) Rudul SJudr v. SlIJt~ 0/ Bihar, AIR 19113 SC 1096. 

See also 'Speedy Trial' at page 42. 

Drl4y in exKution 

Unjustifiable delay in execution of death sentence violates article 21; S~; Singh v. Slott! of 
PUlljab, AIR 1983 SC 465, paragraphs 13. 16 and 19. . 

DruKI 

Where a ban imposed on the impOl1 and manufacture of a:rtain drugs under sections lOA and 
26A of the Drugs and CosmetiC5 Act, 1940 is not implemented (according to complainl made in 
public interest liliglllion), the coun may call for explanation from the Government of India; VUlC~nI 
Parikubuigaro v. Union o/India, (1987) Supp see 90. 
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See MohW v. Sl£Ue ofKamataka. AIR 1992 SC 1858, paragraph 12-14 as explained in Unni 

Krishnan Case. (1993) I sec 645. 

EnriommnrJ: HarJITtlow chemkab 

Certain directions reganling hazardous chemicals were given by the Supreme Court in M.C. 
Mehta v. Union of India. (1987) Supp sec 131: AIR 1987 SC 1086, relying partly on article 21. 
In the above judgment, there are dicta that life, public health and ecology have priority over 
unemployment and Ion of revenue. 

Right 10 pollution free air faUs within article 21; Subhash v. State of Bihar, AIR 1991 SC 420, 
paragraph 7. 

Forell.J 

The Supreme Coun in one case decided under anicle 21, gave clirections regarding declaring 
disputed areas as reserved forests; Banawwi Sewa Aslrram v. SIllIe ofU.P., (1986) 4 sec 753 and 
(later) AIR 1987 SC 374: (1987) 3 sec 304. 

Howing 

Dicta in Shantistar v. Norayonon, (!990) 2 SCJ 10, pmagmphs 8 and 13, speak of right to 
housing. But later it has been held tha! shelter is not a fundamental right; ShonJ;ar Gauri v. Union 
of India, 1f(I994) 5 SC 634. 

Instme p",on 

Imprisonment of a person is unconstitutionaJ after that person is declared insane; Vuna v. Stale 
of Bihar, A.IR 1983 SC 339. 

Legal aid 

An acaJsed person at least where the charge i.; of an offence punishable with imprisonment-is 
entitled to be offered legal aid, ifhc is too poor to afford counsel. Funher', counsel for tl'e accused 
must be given sufficient time and facility for preparing the defence. Breach of the5C safeguards of 
fair trial would invalidate the trial and conviction, even ir lhe accused did not ask for legal aid. See 
the undennentioned cases : 

(i) Hu.rsainora v. Stou of Bihar, AIR 1979 SC 1369, 13n. 

(iI) Khatri v. State of Bihar, AIR 1981 SC 928. 

(iii) Suit. Do.s v. A1lUUK'hal Pradesh, AIR 1986 SC 991. 

(iv) Ranclwd v. Stal~ ofGujarat, AIR 1974 SC 1143. 

Minilllum punishment 

Minimum punishment provided by stalule for anti-social offences is nOI per u unconslitulional; 
lrukrj"t v. Slale of U.P., AIR 1979 SC 1867. (Food adulleration). 

Natural Jwtice 

Natura! justice u implicil in article 21. Sec !he undenncnlioncd cases : 

(I) Mand4 Gandhi v. Union of india, AIR 1978 se 597. p:uagraph 56. 

(ii) Sunil Balra v. Delhi Administration. AIR 1978 SC 1675. 

(iii) Hussairuuu Khatoon v. Slate of Bihar. AIR 1979 SC 1369. 
(iv) Slate of Maharashtra v. ChmnpafaJ, AlR 1981 SC 1675. 
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(v) Olga TeUis v. Bombay Mllllicipal CorporaJion, AIR 1986 SC ISO, pangn.pb 31. 
Wbctherpnx::cdureis fair. depends on facts; ChanmlAJ SoJw. v. Union oflndia. (1990) I sa:: 613. 

Pas_ 

A ciuun's passporl c8nnot be impJUDded for aD indef.rulc period of time; Mwwhl GmJJU v. 
Union of hufio., AIR 1978 SC 591, paragraph 68. 84, US, 143. 

U".1ihDod 

Right to livelihood is an intc:gral facec of the right to life; NareMI'd Kumar Y. SlQ1e o/HoryaNJ. 
JT(I994) 2 SC94. 

PassptNt Act 

The requirement of natural justice being i,mplict in article 21, the Passpon Act would be 
construed by the court as requiring bearing before laking prejudicial action: Manda GtuuJJai v. 
Union 0/ India, AIR )978, SC 597. paragraph 56. 

I'rn6IfliN UkIllUJ* 

A Slate Government ordeald preventive detention immediately after revoking the earlier order 
on the report of the Advisory Board. It railed to defend its action. in court despite two adjournments. 
hs action was held to violate articles 21·22 of the Constitution in the circumstances; Mohd.lbrohim 
MoM. &sin v. Slate ofMalwrashtra. (1987) Supp. sec 32. 

Where a person is detained under the Conservation of Foreign Exchange and Prevention of 
Smuggling Activiti~ Act. 1974 the members of the family of the dctenu must be in(onncd about 
the passing of the order of detention and the place o( delCntion. See the undennentioned cases : 

(i) A.K. Roy v. Union of India, AIR 1982 se 710: (i982) 1 sec 271: (1982) er U 340. 
(D) Union of hulio v. Vasanbhanhi, AlR 1990 se 1216. 

hUOIUn : IIIknInt 

Public spirited citizens should be allowed to inteJview prisoners in order 10 ascertain how (ar 
article 21 is being complied with. Bul the interview has to be subjecl 10 reasonable restrictions 
which tbemscJves are subject to judicial review. Special pennission should be obtain (or type 
recording the intervicw. See the undcnnentioned cases : 

(I) ProMo IJJm v. Union of India, (1982) 1 sec I: (1982) er U 148. 

(;,) Shula Bars~ v. Sta,~ of Mahanuhlra, AlR 198 se 378. 

\ 
A prisoner already in jail (or 8 yean (who would have served oul the maximum punishment (or 

the offence) cannot be detained on the basis o( a 'production wmant' issued with the application 
of mind. Ranta Ddss Ram \'. SlakofBihar. AIR 1987 se 1333: (1987) Cr U lOSS: (1987) Supp 
sec 143. 

hUon nsllVluJlu 

Prison restrictions amounting to lCIrttR. pressure or infliction. beyond lhat awarded by' the court 
must pass the test of scrutiny with rdm:ncc to uticle 21. Sec the ~oned cases : 

(I) Shula Ban~ V. StaJ~ ofMahanuhlra, AIR 1983 SC 378. 

(0) Javedv.S'a~ofMoAarculrlra. AIR 19B5 SC23!. 
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PrisDMn : ClDssljiellliDn 

Oassification of prisoners (UndCf prison rules) on the basis of ordinary or dangerous prisonen 
and prisonm under sentence of death is valid; Charles Sobhraj v. Superintendefll. Tdwr Jail, AIR 
1978 SC 1675. ' 

hUOMn: HtuUJeafJ 

Handcuffing is permitted only in extrnordinuy circumstances; Sunil v. Stole of M.P .• (1990) 2 

SC 409. 

PrUDMn : Torlure 

An undcrtriaI or convicted prisoner cannot be subjected to a physical or mental restraint 

(0) which is not warranted by the punishment awarded by the court, or 

(b) which is in excess of the requirements of prisoners discipline, or 

(c) which constitutes human degradation. 

See the undermentionod cases on the abOve point: 

(I) Sunil Batra v. Ddhi Administralion, AIR 1978 SC 1675. 

(iI) SiltJ Ram v. StIlte of U.P., AIR 1979 SC 745. 

(iii) Sunil Batra v, Delhi Administrations. AIR 1980 SC 1579, paragraphs 31 and 42. 

(iv) Javel v. State of Maharashlra, AIR 1985 SC 231, paragruph 4. 
(v) Sher Singh v. Stale of punjab, AIR 1983 SC 465. 

Punishment: Sulcilh 

Section 309. Indian Penal Code punishment for auempted suicide has been held to be 
unconstitutional by the Supreme Court on the reasoning that a person cannot be forced to enjoy the 
right to life to his detriment, disadvantage or dislike; P. Ralhinam Nagbhwan Pattahaik v. Union 
of India. rr (1994) 3 SC 392. 

Publie hanginz 

An order passed by the High Court of Rajasthan for public hanging was set aside by the Supreme 
Court on the ground inter alia, that it was violative of article 21; A./tOrTll!Y General v. Lochma Devi, 
AIR 1986 SC 467. 

RJulUztWn 

In a case filed by the workers of n public sector undertaking claiming compensation for being 
exposed to the iU-effects of X-ray radiation: the court issued directions as to checks and safeguards 
to be adopted to guard against rudiation; M.K. Sharma v. Bharat Electronics lid., (1987) 3 sec 
231: AIR 1987 SC 1792: (1987) Cr U 1908. 

Roads 

Obstruction of movement along highway by the police is constitutional, provided the obstruction 
is reasonable and in theLinterest of public order; Rupinder v. Union of India. AIR 1983 SC 65. 

Se1Jknee: Plea oj-guU" 

If a sentence is passed on the accused on his plea of guilty, it cannot be enhanced in appeal or 
revision witho·ut his being given a fresh opportunity of defending himself agianst the charge; 
Thippuwamy v. Slate of Karnatalw, AIR 1915J SC 747. 
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SpecUzi courts 

The Special Couru Bill. 1978 (as originally drafte((> was held to lack fair procato.rn: because 
(11 the accused was to be tried by a retired High Coon Judge. in whose appointment the 

conr:~"t:n£tI of lo'le Chief Justice of India was not requiR:d and his service could be 
tenninated at the pleasure of Government. 

(iI) there was no provision for tmlsCer to cases from the Special Court on any ground; Special 
Courts Bill, 1978, III Ttl; AIR 1979 SC 478. paragraph 94-98, 145, 147, 1.56. 161 and 167. 

SFtldytrlal 

A proceduraJ law is void if it does nol provide for speedy lri21. See the undcnnentioned cases : 

(i) Sher Singh v. Siale of PlUljab, AIR 198) SC 465. (Delay in execution). 

(ill Husso.UwrtJ v. Home Secwary. Bihar, AIR 1979 SC 1360. 

(iii) Hwsainara v. $tIJU 0/ Bihar, AIR 1919 SC 1369. 

(;v) Hwsainara v. Sttue of Bihar. AIR 1979 SC 13n. 
(II) Hwsainarov.$tateofBihar. AIR 1979SC 1819. 

Speedy trial is a component of penonaJ Iibeny; Xanar Singh v. SlQle of Punjab. IT (1994) 2 
sC 423. 

$,ummlU1 dlsmiSlid 

A provision for summary dismissal of crirrtinal appeal is nol unfair if certain 3afeguards against 
arbitmy dismissal are incorporated; Silo Ram v. SIDle oIU.P .• AIR 1983 SC 65. 

UlUhrtrUd prlsonen 

(0) An undertria.I prisoner kepi injail for a period exceeding the nuu:imum prison term award-
able on conviction must be released. See the undennentioncd Qse."I : 

(Il Hwsainarp v. SlaJeoJBihar, AIR 1979SC 1369.1819. 
(iI) HwsainarP v. SUlk of BiNu, AIR 1979. SC 13n. 

(b) Persons kepi in jail withoUi Inial or without charge must be released. See the 
undennentioned cases : 

(Il Mathew v. SJale of BilIDr. AIR 1984 SC 1854. 
(iI) Kamalodevi v. Stale of PlUljab, AIR 1984 SC 1895. 

(c) Non-production of the accused (an undertrial priSOnc:f) before the Court on dates of trial 
. after obtaining judicial remand is improper. Malter was dis~ of, on an assurance 

given by lhe S·tate Government. Acrused was not entitled to be released on bail merely 
on above ground but costs were awanlc:d to him; IlDmesh KllmQr Singh v. SUlk of BihaT.· 
(1987) Supp sec 335. 

1l1. Protec:tioD against arnst 8Dd deicDtiOD iD certaiD cases.-{I) No person who 
is arrested shall be detained in custody without being informed. as soon as may be, of 
the grounds for such arrest nor shaH he be denied the right to consult, and 10 be defended 
by, a legal practitioner of his choice. 

(2) Every person who is arrested a!ld detained in cuslody shall be produced before 
the nearest magistrate withln a period of twenty-four hours of such arrest excluding the 
time necessary for the journey from the place of arrest to court of the magistrate and no 

I. 011 the cfara:mem of sec. 3 of the CalstiIIIlioI:! (Pony- fourth ~) AcI:, 1978. article 22 dIaIl 
IWId ,1nCIIdCd as direaed ill 1iCC. 3 of that AcI:. for lbc text 01 sec. 3 0I1J;Ial Act, see Appendix. 
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such person shall be detained in custody beyond the said period without the authority 
of a magistrate·. 

(3) Nothing in clauses (I) and (2) shall appJy-
(a) t~ any person who for the time being is an enemy alien: or 

(b) to any person who is arrested or detained under any law providing for preventive 
detention. . 

(4) No law providing for preventive detention shall authorise the detention of a person 
for a longef period than three months unless-

(a) an Advi~ory Board consisting of persons who are, or have been, or are qualified 
to be appointed as, Judges of a High Court has reported before the expiration of 
the said period of three months that there is in its opinion sufficient cause for 
such detention: 

Provided that nothing in this sub-clause shall authorise the detention of any person 
beyond the maximum period prescribed by any law made by Parliament under sub
clause (b) of clause (7)~ or 

(b) such Person is detained in accordance with the provisions of any law made by 
Parliament under sub-clauses (a) and (b) of clause (7). . 

(5) When any person is detained in pursuance of an order made under any law 
providing for proventive detention, the authority making the order shall. as soon as may 
be. communicate to such person the grounds on which the order has been made and shall 
afford him the earliest opportunity of making a representation against the order. 

(6) Nothing in clause (5) shall require the authority making any such order as is 
referred to in that clause to disclose facts which such authority considers to J1e against 
the public interest to disclose. 

(7) Parliament may by law preserit»-
(a) the circumstances under wHich. and the class or classes of cases in which. a 

person may be detained for a period longer tJfun three months under any law 
providing for preventive detention without obtaining the opinion of an Advisory 
Board in accordance with the provisions of sulH:la~ <a) of clause (4); 

(b) the maximum period for which any person may in any c1a.~ or C!1lSSCS of cases 
be detained under any law providing for preventive detention; and 

(e) the procedure to be followed by /U] Ad"i<rory Board in an inquiry under sub
clause (a). of clause (4). 

Hotes OD ArtIcle n 

A...qds 

ArtiCle 22 consists oftwo parts. aauses (I) and (2) apply to penon!> arrested or dctain<:d under" 
a law otherwise than a preventive detention law. CJllUses (4) to (7) apply to penon! arrested or 
detained under preventive detention law. 

llf/ormfllkJIIllbout potuub,,/ tr.nnI 

Information about grounds of amst is manadatory under cllIIJ!e (I); G"paIan v. Stille tIl Madras, 
(1950) SCR 88;H~ V.Slak o/Gujeuru, AIR 1981 SC 28. 
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RiZhl to COIUWI tuUl to H deJerukd b, lqal pract1&ner of his choice 

This is also mandatory; Gopalan v. State of Madras. (1950) SCR 88; State of M.P. v. 
Shobharom, AIR 1968 SC )910, 1917. Besides this, there is a right to legal aid, flowing from 
article 21. even where sec. 304, Code of Criminal Procedure, 1973 does not apply. (See nOles on 
article 21, page 37), 

Production before till! Manst magistrm 

Procedure berate the nearest magistmte is mandatory; Stau 0/ U.P. ·v. Abthd Somtzd. Am 1962 
SC 1506. Compare sec. 57. Code of Criminal Procedure 1973. 

"An-est"-McfUlinr til 
AI the same time. it dtould be noted thai 'am:st'and 'detcntioo'in articles 22(J) and 22(2) do not 

covet civil arrest. or deportation of an alien or ~on by the court itself. See the undcnnaI1ioned cases : 
(I) Madhu Limaye. In rt!, AIR 1969 SC 1014, 1019. 

(ii) Colketor oj Malaba, v. Hajel!. (1957) SCR 970. 

(;ill SIOU 0/ U.P. v. Af,@JSamad, AIR 1962 SC 1506. 
(iv) State of Punjab v. Ajaib Singh. (I953), SCR 254. 

A detention order (for preventive detention) is nol void, merely because it docs not specify the 
period, if the parent Act which it is made docs not require that the order should specify the period. 
In such a case, the order is deemed to be for the maximum period for which detention is authorised. 
The case was under the Tamil Nadu Prevention of Dangerous Activities of Bootleggen, Drug 
Offenders, Forest Offenders, Immoral Traffic Offenders and Slum Grabbers Act, 1982 (T.N. Act 
14 of 1882). Section 3(1) of the Act reads as under :-

",(I) 1be State Government may, if satisfied with respect to any bootlegger or drug offender (or 
forest offender) or goooda or immoraJ traffic o{fender or slum grabber thai with a view 10 prevent 
him from acting in any manner prejudicial to the maintenance of public order it is necessarys so 10 

do make an order directing that such person be detained"; T. D~vaJ;J v. GOV~r1IIMtll o/Tamil Ncuhl, . 
AIR 1990 SC 1086, 1091, paragraphs, 18 and" 19. 

Where the applicant was already in custody, detention order under the Prevention of Illicit 
Traffic in Narcotic Drugs and Psychotrophic Substances Act, 1988 section 33, cannot be made, 
except where the grounds of detention show, that (I) the detaining authority was aware of the fact 
that the detenu was already in detention, and (il) there were compelling reasons justifying sucb 
detention, despite the fact that detenu was already in detention. The expression "compelling 
reasons" here implies that there must be cogent material on the basis of which the detaining author
ity is salisflCd (I) that the detenu is likely to be released in the near future, and (iI) thai, taking into 
account the nature of the antecedent activities of the detentu, it was likely that, after his release 
from custody, be would indulge in prejudicial activities. and that (iu) it was necessary 10 detain 
him in order 10 prevent him from engaging in such activities. See the undennentioned cases : 

m Mura Rani v. Govt. ofT.N., AIR 1989 SC 2027. 

(iI) DharmiUldir Suganchand Chetawal v. Ullioll of Itldia, (1990) I rr 184: AIR 1990 SC 
1196. (Review cases). 

(iii) Sanjuv KUIfUlr Agarwal v. Union 0/ India, AIR 1990 SC 204. 
A detention order passed under the Conservation of Foreign Exchange and Prevention of 

Smuggling Activities Act. 1974, section 3 (in the Gurumukhi version), stated that detention was 
necesury to prevent the detenu from abetting smuggling. But the grounds of detention spoke of 
"conncealing etc." of smuggled goods. The order or detention was held to be void; Vijoy KIUtIQT· 
v. Unioll 0/1ruJia, AIR 1990 SC 1184, reversing (1989) 4 Delhi Lawyers 298. (The reason is, that 
in such cases, the detenu cannot make an effective represenlation). In this case, there was also a 
variance between the English version and the Guru.mukhi version of the order to detention. 
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Extraneous matters mentioned in the documents annexed to the detentiol! order were not referred 
to, in the grounds of detention. These might have inflsuenced the decision of the detaining authority. 
Detention was held to be void; Va.rhishl Hamill Karwaria v. Slate of U. P.. AIR 1990 SC 1272. 
reversing (1990) Cri U NOC 36 (All). (This was a case under the National Security Act, 1980). 

In the above case, particulars of offences referred to in the enclosed documents were also not 
supplied and hence the detenu could not make an effective representation; AIR 1989 SC 1803: 
(1983) 3 sec S68: (1989) eri U 2111 followed. 

On the question of extraneous maller, sec the undermentioned cases: 
(i) Ram Kruhtw Paul v. Govunment o/W.B .• AIR 1972 Se 863. 

(ii) Pwhpa v. Union of India. AIR 1979 SC 19S3. 
(iil) Merugu Saryonarayana v. Stote of A.P .• AIR 1989 SC 1543. 

(iv) Mehboob Khan Nawab Khan v. Commissionu o/Police. AhmMobad. AIR 1989 SC 1803. 
There was delay in passing an oRler on the representation of detenu under the Conservation of 

Foreign Exchange etc. Act, 1914 section 3. But il did not show negligence, callousness. in action 
or avoidable red tapism. It was held that the order was not vitiated; A.bdul Salam v. Union of India. 
AIR 1990 SC 1446. 

If a foreigner delained under preventive detentiW1 .. law has working knowledge of English then 
the fact that the order to detention was communicated in English, does not vitiate the detention; 
Kuhie Dariousl v. Union of India, AIR 1990 se 60S. 

0.,., 
Real test for article 22(4) is whether delay is explained; State v. SuJchpa~ AIR 1990 SC 23. 

Prennti'e deutation 

Safeguards to be observed in preventive detention have become' now a highly specialised 
subject. What has been provided in Clauses (4) to1 (7) of article 22. should now !be read, alongwith 
numerous judicial decisions on these Clpuses and on various preventive detention laws. as also with 
the case laws on article 21. 

Arli&k 22(4) 

Time taken in investigating may excuse delay; Farooq v. Union of India. (1990) 2 SCJ 22S; 
Shaf"l v. D.M. (989) 8 SQ S68. 

Artk,. 21 turd 22 

It is now well settled that article 21 may also supplement the various requirements laid down 
in article 22; Kamla v. State ofMahorarhtm, AIR 1981'SC 814; Sampat v. State Of J. & K., AIR 
1969 se 1153. 

Artkk 22(5) : lAnpille 

Where the grounds of detention are served in the detenu's language, there is no irregularity even 
if the order is not in his language; Kubie v. Union of India, (1990) 2 SCJ 132, paragraphs II 
and 14. 

--nil 
Evei)' document casually ~femd to ill the order of detention need not be supplied. Only a 

document relied on by the detaining authority need be given; Farooq v. Union of India,' (1990) 2 
SCJ 22S, paragraph 10. 

Detc;ntion is ~tiatfd, if the following documents are not supplied-
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(a) documents which are considered by the detaining authority. or 
(b) documents which are vital, though not cansidend by the detaining authority; AbdulJJJ v. 

Union of India, AIR 1991 SC 336, paragmph 9 (J Judge Bench). 
Documents which are vital. &hou1d be supplied; IJuned KuJty v. Union of India, (1990) 2 sec I. 

Artick 22(5) : ReprnmllztWn 

Representation in case of preventive detention is to be made to the competent authority. To 
ascertain who is the competent authority. the scheme relating to the authority is to be examined; 
Vuramani v. StUU ofT.N.. IT (1994) I SC 350. 

Consid~TtltU", of npnsenllltio" 

Considel'ation by the Board is an additional safcguanl. It is not a substitute for consideration by 
the Cc;:ntral Government; Gracy v. Sta~ of Kt!rala. AIR 1991 SC 1090. 

If a representation is sent to the Chairman, Advisory Board through the Superintendent of the 
jail. the Central Government must consider iL Even when the detenu's representation under me 
COFEPOSA Act is received after the order is confinned by Government, the Government must 
consider it; Abdulla v. Union of India, AIR 1991 SC 574, paragraphs 19-20 (CB). 

Government cannot delay consideration of the representation on the ground that it awaits the 
Board's advice; Issac v, Uraion of Indio, (1990) 4 SCC. (Delay of II months). 

RighI againsl Exploilation 

23, Prohibition or traffic in human beings and rorced Jabour.-(J) Traffic in 
human beings and bl!gar and other similar forms of forced labour are prohibited and any 
contravention of this provision shall be an offence punishable in accordance with law. 

(2) Nothing in this article shall prevent the State from imposing compulsory service 
for public purposes, and in imposing such service the State shall not make any 
discrimination on grounds only of religion. race, caste or class or any of them. 

Scope 

This article prohibits-
(a) trnffic in h~man being; 
(b) h,.gar; and 

Noles on Article 23 

(c) other similar forms of forced labour. 

An exception is made for comp.llsory .service for public purpo~, under clause (2). Although 
clause (2) does not say so, obviously the imposition of such .service has to be by law, as a mere 
elecutive order of the State would nol suffice for the purpose. It has been held that even if 
remuneration is paid for the labour still, if it is 'forced'. then it is unconstitutional. Judicial decisions 
in support of these propositions arc: 

(,) p,.op~'s Union v. Union of Indio, AIR 1982 SC 1473. 
(ill Sonjil v. SlnU ofRajastluul, AIR 1983 SC 328. 

ugiskzlion rele'I'ant 10 Article 23 

Article 23() envisages legislation for the enforcement of the constitutional prohibition. Section 
_ 374 of the Indian Penal Code is one such enactment, though a pre-Constitution one. Specific legisla

lion also elists regarding immoral Irnffic in women and girls and regarding bonded labour. 
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P""tiMn 

Dirtttions were issued by the: Supreme Coon in public inteR:St litigation. as to the children of 
prostitutes. See the undcnncntioned cases : 

(i) Vislwl J~~t v. Union of India. AIR 1990 se 1412: (1990) 3 sec 318. paragraphs 3. 7 
and 18. 

(ii) Gaurav Jain v. Unioll of India. AIR 1990 se 292-
Traffic in human beings includes devadasis; V;shal J~et v. Union of India, AIR 1990 se 

1412. 

24. Probibition of employment of children in factories. etc.-No child below the 
age of fourteen years shall be employed to work in any factory or mine or engaged in 
any other hazardous employment. 

Right to Freedom of R~ligion 

25. Freedom of conscience and free profession. practice and propagation of 
uligion.--{I) Subject to public order. morality and health and to the other provisions 
of this Part. all persons are equally entitled to freedom of conscience and the right freely 
to profess. practise and propagate religion. 

(2) Nothing in this article shall affect the operation of any existing law or prevent 
the State from making any law-

(a) regulating Of restricting any economic. financial. political or other secular activ
ity which may be associated with religious practice: 

(b) providing for social welfare and reform or the throwing open of Hindu religious 
institutions of a public character to all classes and sections of Hindus. 

Explanation I.-The wearing and carrying of kirPans shall be deemed to be included 
in the profession of the Sikh religion. 

Explanation I/.-In sub-clause (b) of clause (2). the reference to Hindus shall be 
construed as includilJg a reference to persons professing the Sikh. Jaina or Buddhist 
religion. and the reference to Hindu religious institutions shall be construed accordingly. 

Notes on Article 2S 

Scope and object 

With article 2S begins a groups of provisions which ensure equality of all religions, thereby 
promoting ~ecularism. The emphasis in this article is on the practice of religious freedom by 
individuals. The emphasis in article 26 is on the establishment of institutions. But article 25 may 
be available even where the practice of religion by individuals is through institutions. 

The compon~nls 

The freedom guaranteed by article 2S is to 'profess. practice and propagate' religion. The act 
of 'practice' is concerned primarily with religious worship. ritual and observalions. Propagation is 
concerned with right 10 communicate beliefs to another person or 10 expound the tenets of one's 
religion, but docs not include a right to forcible conversions; StainslalLf v. Stale ojM.P., AIR 1977 
se 908. . 
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The logic underlying me constitution&] guarantee regarding 'practice' of religion is lhat religious 
practices are as much 8 part of religion as religious faith or doctrines; Convni.rnontr, Hindu Reli
gious Endownmen' v. Lalr.slurUndra. (1954) SCR 1005. 

Rtli,wll 

(a) 'Religion' is a matter of faith but belief in God is not essential to constitute religion. 

(b) Doctrines of each religion constitute its essential part, but the court is competent 10 

clIamine them. 
(e) 'Philosophy' is diffcmll from religion. 

Following decisions support the above propositions as to the scope of 'religion' :-
(I) CommissioMT, Hindu Rdigious Endownment v.LAkslunindra. (1954) SCR 1005. 

(;,) DivywJarsanv.StareofA.P .• AIR 1970SC 181,188. 

(iii) QutJre.rhi v. Slau of Bihar, (1959) SCR 629. 
(iv) Ramanuja v. Stale o/T.N .• AIR 1959 SC 586. 
(v) Sarup v. State of Punjab. AIR 1959 SC 860. 

(vI) Mo'; Das v. SoIU, AIR 1959 SC 942. 
(vo) Mjllal v. Union o/India. AIR 1983 SC I. pllnlgrnphs 119. 12~ and 123. 

Ananda MtuK 

Ananda Margis have a right to pcnonn "tandava"; lagadiswaranando 'f'. Pofiu Commissioner: 
Calcutta, AIR 1990 Cal 336. 

Fordrn~rr 

An order issued under the Foreigners Act. 1946. imposing a duty on pditioners. cannot be 
challenged by the petitioners on the group that they arc professing Christianity and the order 
infringes article 25 of the Constitution; P. Innaiah v. Government of India, AIR 1990 AP 203. 

Restrit:tlDlU 

By article 25(1), the Constitution itself makes freedom of religion subjcct to 

(a) public order. 
(b) morality. 
(e) health. 
(d) 'other provisions of this Parf-which. i!lleralia. includes clause (b) of article 25(2) ilSClf; 

Venkataramana v. State of Mysore, AIR 1968 SC 255. 267. 

The expression 'public order' occurs elsewhere in the Constitution--e.g. article 19(2)-and 
should bear the same meaning here also. For the mclllling 'pub!ic order' under the Constitution) 
Sec the undermcntidned cases : 

(I) Virendro v. Slale of P/Uljab, AIR 1957 SC 896. 
(if) Ramj; wi v. Slale of U.P., AIR 1957 SC 620. (Discusses anicle 25 also). 

(iii) Slale ofRnjaslhall v. Chawla. (1959) Supp. (I) SCR 904. (Use ofloudspcaken). 

(iv) Oathir v. Slale of P/Uljab, AIR 1962 SC 1106. 

(v) Madhu Limaye v. Slate of Punjab, AIR 1962 SC 1106. 

Regu/lIIion by the SttJIe 

Article 25, clause 2(a) saves the power of the State to regulate or restrict secular activitics 
associated with religious practice. These restrictions or regulations should be primarily concerned 
with the secular aspects of religious practice rather than with the cssentials of religion 115 per judicial 
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pronouncement. This view, enunciated for the fiBI time in Ratilal v. SlaU of Bombay, (1954) SCR 
1055. has been followed in all later cases though the test is not easy to apply. What is the dividing 
line between the two is [or the court to determine. But, subject 10 that, the. religious denomination 
is entitled to lay down its rites and ceremonies-an aspect illustrated by Ramanuja v. S/nle ofT.N., 
AIR 1972 SC 1586. 

As the various limbs of article 25, particularly article 25(1) and article 25(2)(a) are inter
connected, it is advisable to study. a number of cases when a concrete question arises. The following 
list of cases would be helpful ;-

I. ROlilol v. Stale of Bombay, (1954) SCR 1055. (Legislation on public trusts). 

2. Ramji wi v. Slate of V.P., AIR 1957 SC 62~. (Sections 153A~ I.P.C.). 
3. Saifuddin v. Stale of Bombay, AIR 1962 SC 853, 863. (Excommunication). 
4. Venkatoramana v. Slate of Madras, AIR 1958 SC 255, 267. (Religious practices). 
5. SuryopaLsingh v. Slate of V.P., (1952) SCR 1056, 1090. 
6. Norendra v. Stale ofGujarot, AIR 1974 SC 2098, paragraph 25. 
7. Calnlnr., H.R.E. v. Cakslunindra, ,(1954) SCR 1005. (Religious trusts). 
8. Digyadanan v. State of A.P., AIR 1970 SC 181, 188. (Day to day administration of 

religiOus trust). 
9. Stowlaw v. State of M.P., AIR 1977 SC 908. (Freedom of conscience). 

10. Ramanuja v. Slate ofT.N., AIR 1972 SC 1586. (Scrutiny of essentials of religion). 
II. Ql4arelhi v. Stale of Bihnr, (1959) SCR 629. (Ban on cow slaughter). 
12. Samp v. Stale Of Punjab, AIR 1959 SC 860, 866. (Committee of administration). 
13. MOli Da.r v. Saili, AIR 1959 SC 942, 949. (Administration of religious endowment). 
14. Mit/al v. Union (Of Indw, AIR 1983 SC I. paragraphs 119, 122 and 123. (Aurobindo 

Unive!"Sity). 
15. Saifuddin v: Stale of Bombay, AIR 1962 SC 853, 864. (Essentials and non-essentials). 
16. Durgah Conunittu v. Hwsain: AIR 1961 SC 1402, )415. (Judicial scrutiny). 
17. Yajnapurwdruji v. Muldas. AIR 1966SC 1119,1127. 

26. Fnedom to manage religioUS arrairs.-Subject to public order, morality and 
health, every religious denomination or any section thereof shaH have the right

(a) to establish and maintain institutions for religious and charitable purposes; 

(b) to manage it own affairs in matters of religion; 

(e) to own and acquire movable and immovable property; and 

(d) to administer such property in accordance with law. 

Notes on Artide 16 

Scope and object 

Article 26 proleCts-<O religious denominations, and (Ii) sections thereof. The four rights 
guaranteed by the article are subject to 'public order, morality and health'-as in article 25. But 
article 26 is not subject to other provisions of Pan III-an aspect noticed in Narendro v. Slale of 
Gujorat, AIR 1974 SC 2098. 

Denomination 

In the case of a denomination tends nrc important. thus,distinguishing it from an individual; 
JogadishwaranmuJa v. CQmmislioner of Po/ia. AIR 1990 Cal 336. 
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Clause tb) : Affairs of reliriorr 

As under article 25, under article 26 also, courts have made a distinction between the essentials 
of religion and non-esscnlials. See the undennentioncd decisions: 

(i) Rati/al v. Stak of Bombay. (1954) SCR IOS5. 

(ii) Santp v. Swte of Punjab. AIR 1959 SC 850. 
(ji,l Ramanuja v. Sro.te ofT.N. AIR 1961 SC 1402. 
(iv) lagadishwaranond v. Police Commissioner, AIR 1984 SC 51. 

Clause (d) .' Administration 0/ property 

The broad principle is that a Slate made law can regulate the adminislration of property of reli
gious endowment, but the Jaw cannot lake away the right of administration altogether. See the 
undennentioned decisions: 

(i) Ratiial v. State of Bombay, (1954) SCR 1055. 

(ii) GovitldkJlji v. State ofRajwthan. AIR 1963 SC 1638. 

(iii) SaijudJin v. SIQ.U o/Bombay. AIR 1962 SC 853. 
(iv) Ram v. State of PUlljab, AIR 1981 SC 1576. 
(v) Norendra v. State ofGujarol. AIR 1974 SC 2092. 

(vi) Aul!t v. Union of India, AIR 1968 SC 662. 

Common burden 

A common burden (e.g. land revenue) imposed on all does not violate article 26(c) and article 
26{d); Governmml ofT.N. v. Alwbila. AIR 1987 SC 245. 

27. Freedom as to payment of taxes tor promotion or any particular religion.
No person shall be compelled to pay any taxes, the proceeds of which are specifically 
appropriated in payment of expenses for the promotion or maintenance of any particular 
religion or religious denomination. 

Notes on Article 27 

Article 27 is one of lhe essential consequences of secularism. A 'lax' is a compulsory exaction 
of money for public purpose. If the State exacts money through a taX whoSe prococd are assigned 
for the benefit of a particular religion. obviously the State favours, patronises and supports that 
particular religion. Hence the prohibition against such taxes, The distinction between 'tax' and 'fcc' 
has been adhered 10 in the context of this article also so that fees for secular regulation can be charged 
for defraying expenses of administrative regulation. Scc the cases cited under articie 25 supra. 

28. Freedom as to attendance at religious instrnction or religious worship in 
certain educational institUtiODS.-{ I) No religious instruction shall be provided in any. 
educational institution wholly maintained out of State funds. 

(2) Nothing in clause (1) shall apply to an educational institution which is 
administered by the State but has been established under any endowment or trust wruch 
requires that religious instruction shall be imparted in such institution. 

(3) No person attending any educational institution recognised by the State or recciv· 
ing aid out of State funds shall be required to take part in any religious instruction that 
may be imparted in such institution or to attend any religious worship that may be 
conducted in such institution or in any premises Bltached thereto unless such person or, 
ir such person is a minor, his guardian has given his consent thereto. 
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Cullural and Educalional Righls 

29. Protection of interests of minor!ties.-(J }_Any section of the citizens residing 
in the territory of India or any part thereof having a distinct language. script or culture 

of its own shall have the right to conserve the same. 

(2) No citizen shall be denied admission into any educational institution maintained 
by the State or receiving aid out of State funds on grounds only of religion, race. caste, 
language or any of them. 

Noles 00 Article 29 

The leading cases on article 29 are: 
(i) Kerala Education Bill In re. AIR 1958 SC 956. 

(ii) Ahmedabad St. Xaviers College Society v. Slnte ofGujarat, AIR 1974 SC 1389 . 

. (iii) State of Bombay v. Bombay Education Society, (1955) I SCR 568 : AIR 1954 SC 561. 

(iv) GujaraJ University v. Shri Krishtul, AIR 1963 SC 703. 

(v) D.A. V. Colkge Bhalindo v. Slate of Punjab, AIR 1971 SC 1731. 

Although, commonly article 29( I) is assumed to relate to minorities, its scope is not necessarily 
50 confined, as it is available to "any section of citizens resident in the territory of India". This may 
well include the majority, as Ray, CJ. pointed out in the Ahmedabad SI. Xaviers Colkge Society 
v. State ofGujarat, AIR 1974 SC 1389. 

As regards article 29(2), it should be read subject to article 15(4), (as inserted in 1951), penniu
ing special provision for backward classes, thus overriding the earlier decision in State of Madras 
v. Champa~ Doraimjan, (1951) ~ 525. See B.S.H.K.P. v. Union of India, (1985) 2 sec 644. 

An important consequence of the 'right to conserve' one's script is that citizens have the right 
to agitale for the protection of their language. 'Political' religion for the conservation of the langu
age of a section of the citizens cannot, therefore, be regarded as a conupt practice within the mean
ing of section 123(3) of the Representation of the People Act, 1951. s.tah, C.J. in.Jagdev Singh 
Sidhanti v. P011Dp Singh. AIR 1965 SC 183, 188. 

RII,wnal IanptrKlI 

Not holding an entrance examination (pre-medical test), in any particul~ language viz. Hindi 
or any regional language, does not violate article 29(2); HiM; HitmJcrhak Samjti y. Union of India, 
AIR 1990 SC 85, paragraph 6. . 

MinDritUs 

Although the word 'Minorities' occurs in the Rlarginal oote to article 29, it does not occur in 
the text. The original proposal or the Advisory Committee in the Constituent Assembly 
recommendocl the following : 

"(I)-Minoriliu in every wtit shall be protected in respect of lheir language, script and culture and 
no law; or regulations may beenacted that may opernte oppressively or prejudicially in this respccL" 

[B. Shiva Ran, "Select Documents" (1957) Vol. 2, page 281.) 

But after the clause was considem:i by the Drafting Committee on 1st November: 1947, it 
emerged with the substitute of 'section of citizens'. (B. Shiva Roo, Select Documents (1957). Vol. 
3 pages, 52.5-26. Clauses 23, Draft Constitution]. It was explained that the intention had always 
been to use 'minority' in a wide sense, so as to inCiude (for example) Maharashtrians who settled 
in Bengal. (7 C.A.D. pages 922-23). 
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30. Right of minorities to establish and administer educational institutions.-{ I) 
All minorities, whether based on religion or language. shall have the right to establish 
and administer educational institutions of their choice. 

1[(lA) In making any law providing for the compulsory acquisition of any property 
of an educational institution established and administered by a minority. referred to in 
clause (I), the State shall ensure that the amount fixed by or determined umfer such law 
for the acquisiti,on of such property is such as would nol restrict or abrogate the right 
guaranteed under thai clause.1 

(2) The Slate shall not, in granting aid to educational institulions. discriminate against 
any educational institution on the ground that it is under the management of a minority, 

whether based on religion or language. 

Notes on Article 30 

Scop~ 

Article 30 is confined to minorities-whether based on religion or Janguage-and unlike article 
29(1), it cannut be availed of by any 'section of cnizens'. At the same time, article 30(1) is not 
confined to the conservation of language, script or cullurc-unlike article 29(1). It may be, that the 
right given by article 29(1) is fortified, as regards mioorities. by article 30(1). But the two rights 
are separate; R~v. FatMr Proost v. Stol~ of Bihar, AIR 1969 SC 465. The right to establish etc. 
an educational institution urxler article 30 is not confined to the conservation of language, script or 
culture. This was pointed out by Mathew, J. in A~dabad St. X(flIius Collt!gt! Soc~ry v. Sto.tt! of 
Gujarat, AIR 1974 SC 1389. 

Article 30 confers t,,:o rights : 

(a) right to establish an instirution,and 

(b) right to admjnis~r iI. The fonner means the right to create the institution, while the latter 
(right to administer) means Ihat the management of [he affairs of the instution must be 
free of external control, 50 that the founders or their oominees can would the institution 
as they thing fil and in accordance wilh their ideas of how best the interest of the commun- . 
ity in general and the institution in particular will be served; Md. Joy1ltJl Abulin v. Stot~, 
AIR 1990 Cal 193, 201, 202, paragraphs 12 and 13. 

Autonomy of a minority iostirution canool be completely laken away; SI. SIt!PMns' Collt!gt! v. 
Univusiry of Ddhi, (1992) SCC 558. 

Crucial words 

In article 30(1), the crucial words are: 

(0) minorities; 

(b) establish and administer; 

(c) educational institutions; 

(d) of their own choice. 

The words 'of their own choice' are important; Shri Krishna v. Gujarm Unil't!rsity, AIR 1962 
Guj 86 (FB). The word 'establish' has been construed by Wancboo, C.J. in S. AZUl BasJw v. Union . 
of lrulia. AIR 1968 SC 662. 670. 

I. Ins. by the Constitulion (Fotty-foonh Amcndrnczd) AcI. 1978, sec. 4 (w.c.f. 2O-6-t979). 
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MinQrit~s 

The word 'minority' has not been defined in the Constitlltion."The MotilaJ Nehru Report (1928) 
showed a prominenl desire 10 affored prol~1ion tos minorities, but did not derine the expression. 
The Sapro Repon (1945) also proposed, illl~r alia, a Minorities Commission but did not derinc 
minority. The Year Book on Human Rights (1950), page 490. The U.N. Sub-Commission on 
Prevention of Discrimination and Protection of Minorities has defined 'minority' (by an inclusive 
definition), as under; 

(I) The tecm 'minority' includes only those non· document groups in a population which possess 
and wish 10 preserve stable ethnic, religious oc linguistic traditions or characteristics marskedly 
different from those of the fest of the population; (ii) such minorities should properly include a 
number of person suffficicnt by themselves \0 preserve such traditions or characteristics; and (iii) 
such minorities must be loyal to the State of which they are nationals. . 

Article 27 of the International Convenant on Civil and Political Rights does not derine the 
expression but gives the following right to them: 

"In those States in which ethnic, religious or linguistic minorities exist, persons belonging to 
such minorities shall not be denied_the right. in community with the other members of the group, 
to enjoy their own euhure, to profess and pr:lt:tice I~ir own religion or to use their own language." 

Minorll~s ~~d on rdision or IDnguage 

Backward classes are not minorities within anicle 30. As K.M. Munshi [5 C.A.D. page 2271 
pointed out, "'The Harijans generally knwon as the Scheduled Castes. are neither a racial minority 
nor 11 linguistic minority ...... The Harijans are part and parcel of Hindu community.~ Following 
judicial decisions are relevant as 10 the concept of 'minorities' ;-

(j) Kuain Education Bill. In fr, AIR 1958 SC 956, 976. 977. 

(ill Shri Krishna v. Gujarat Univusily, AIR 1962 Guj 88 (Shelat C.J.). (A judgment worth 
perusal). 

(jill Aldo Mario Parhroni v. E.G. K~shayon, AIR 1965 Ker 75 (M.S. Menon, C.J.). 

(iv) Sree Jain Swetamwr Tuapanthi Vidyalaya v. Stalt! of W.B., AIR 1982 Cal 101. III 
(B.C. Ray J.). . 

(v) D.A. V. Colleg~, Jullundur v. State 0/ Punjab, AIR 1971 SC 1737, 1744 (Reddy. J.). 
(vi) Arya Satnaj Education Trust v. Difrctor 0/ Ed~ation, AIR 1976 Del 207. 218. 

(vill D.A.V. College, Jullundur v. Stale o/Punjab, AIR 1971 SC 1731. 

(vii.l D.A. v. Colkg~, Bhatindo v. Stat~ 0/ Punjab, AIR 1971 SC 1737, 1742. 

Rqulalory laws 

The right under anicle 30( I) is subject to the regulatory power of the State. Anicle 30(1) is not 
II chaner for maladministration. Legislation for social welfare and similar regulatory measure do 
not constitute an infringement of article 30(1). So long as the minorilY is not deprived of the actual 
management of the institution, a law regulating certain matters concerning industrial relation, 
academic matters and the like does not infringe article 30(1); Virfflilra Nath v. Delhi, (1990) 2 
sec 301. 

The above broad statement of the legal position is illustrated by. and draws support from. the 
following cases :-

(11 K~rain &fucation Bill, In fr. AIR 1958 SC 956. 

(ill Stau 0/ Kerala v. V~ry Rev. Mother Provincial, AIR 1970 SC 2079; (1970) 2 sec 417 : 
(1971) I SCR 734. 

(iill Ahmt!dabad SL Xavius Colk8~ Society v .. Stale of GUjarat. (1974) I sec 717: AIR 
1974 SC 1389. 
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(iv) 

(.) 

(vi) 

(vii) 

(viii) 

(ix) 

(x) 

The Constitution of India Article 31 

Lily Kurian v. St. Levina, AIR 1979 SC .52: (1979) 2 sec 124: (1979) I SCR 820. 

MI Saints High School v. Gove~nt of A..P., (1980) 2 sec 478. 

FranJ: Andtony Public School Enrployus' Association v. Union of India, (1986) 4 sec 
707: (1987) 2 ATC 35. 

Christian Medican Coll~ge Hospital Employees' Union v. C.M.C. VeUon AssociatiOfl, 
(1987) 4 sec 691, 708, 812. 717 (Reversing G.M.C. Vellou lusocwion v. GOVL 0/ 

India, (1983) I Lab L.N 373). 

Y. Thec/mnma v. Union of India, (1987) 2 sec 516, 521, 528: AIR 1987 SC 1210: 
(1987) Lab Ie 907. 

Bihar Stau Madrasa Boord v. Madarsa HCUUJ/ra, AIR 1990 SC.99S. 

SI. Stepho!s' Cofkge v. Univusity oj Delhi, (1992) I sec 558. 

EducrztiolUll stantkudJ 

Righi of a minority 10 administer educational insdtution has been dealt with by the Madhya 
Pradesh High Coun recently. It has held thaI the provisions contained in paragraph J7( I) of statute 
28, Devi Ahilya University, in regard to the constitution of the Seleetion Committee in the case of 
teaching posts [except in so far as they provide in sub-clause (a) that the Kuiapali or his nominee' 
shall be Chairman of such Committee] are aimed at ensuring educational standards and maintaining 
excellence thereof and cannot be said 10 be in violation of article 30(1) of the Constitution. The 
same is the position with regard to clause (I) of the said paragraph 17(1). which deals with the 
constitution of a Selection Committee in the case of Principal. Sub-clause (a), which provides thai 
the Kuiapali (or his nominee), shall be the Chairman, is void. But the other sub-clauses do not 
offend article 30(1) of the Constitution, inasmuch as they have apparently been enacted for ensuring 
educational standanls and maintaining excellence thereof; TM Isiomia Karinlia Soci~ty, Indor~ v. 
D~vi Ahilya Vishwavidyaloya. Indore, AIR 1988 MP 200. 

Reasonable regulations can be made to prescribe sylLabus; Slall! o/T.N. v. Jouph, (1991) 3 
sec 87. 

I( ••• I 

31. Compulsory Acquisition or property.-/R~p. by th~ Comtitulion (Forry-fourth 
Am~ndment) Act, 1978, sec. 6 (w.~J. 20-6-1979J1. 

2/Saving of C~rraj;' LawsJ 

3[31A. Saving or laws providing ror acquisition or ~tates. etc __ 4[(1) 

Notwithstanding anything contained in article 13, no law providing for-
(a) the acquisition by the State of any estate or of any rights therein or the 

extinguishment or modification of any such rights, or 
(b) the taking over of the management of any property by the State for a limited 

period either in the public interest or in order to seCure the proper management 
of the property, or 

I. The sub-heading 'Ri,hl to Properly' omincd by rhe ColUlitution (Forly-rourth Ammdmetlt) Act, 1918. 
scc.5 (w.c.r. 20-6-1919). 

2. Ins. by the Constitution (Forty·second Amendment) Att. 1976, secJ (w.t.r. 3-1-1977). 

3. Ins. by the Constitution (First Amendment) Att. 19~t. set.4 (with rt:trospective effect). 
4. Subs. by the Constitution (Fourth Amendment) At!, 1955. sec.3, ror clallSC (I) (with retf'O$pCdive 

effec::I ). 
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(e) the amalgamation of two or more corporations either in ~e public interest or in 
order to secure the proper management of any of the corporations, or 

(d) the extinguishment or modification of any rights of managing agents, secretaries 
and treasurers, managing directors, directors or managers of corporations, or of 
any voting rights of shareholders thereof, or 

(e) the extinguishment or modification of any rights accuring by virtue of any agree
ment, lease or licence for the purpose of searching for, or winning any mineral 
or mineral oil or the premature tennination or cancellation of any such agree
ment, leaiC or licence, 

shall be deemed to be void on the ground that it is inconsistent with. or takes away or 
abridges any of the rights conferred by I[aniele 14 or aniele 19): 

Provided that where such law, is a law made by the Legislature of a State. the 
provisions of this aniele shall nol apply thereto unless such law. having been reserved 
for the consideration of the President, has received his assent:) 

2{Provjded further Ihat where any law makes any provision for the acquisition by th(': 
State of any estate and where any land compri!>ed therein is heid by a person under his 
personal cultivation, il shall nol be lawrul for the Stale to acquire any portion of such 
land as is wilhin the ceiling limil applicable to him under any law for the time being in 
force or a"ly building or structure standing thereon or appurtenant thereto. unless the law 
relating to the acquisition of :iuch land, building or stru.::ture. pro\·ides for payment of 
compensation at a rat': which shall nol be less than Ihe r.larket value thereoL) 

(2) In thi!., articl:.-
3((l4) the e.(pression 'estate' shall, in relation to any local area, have the same meaning 

as that expression or its local equivalent has in the eAisting la~ relating to lan.j 
t::nures in force in that area and shall also include-

(i) any jagir. inam or muafi or other similar grant and in the States of 
"(Tamil Nadu) and Kerala. ar.y janmam right; 

(ii) any land held under ryotwary settlement; 
(iii) any land held or let ror purposes or agriculture on ror purposes ancillary 

thereto, including waste land, forest land. land for pasture or sites or 
buildings and other structures occupied by cultivators of bnd. agricultu
ral labourers and village artisans;) 

(b) the expression 'right', in relation to an estate, shall include an! rights vesting 
in a proprietor. sub-proprietor. under-proprielOr. tenure-holder. (raiyat. under
ruiyat) or other intermediary and any rights or privileges in respect or land 
revenue.) 

I. Subs. by lhe: Conslilution (FOJ1y·fourth Amendment) Act. 1978. sa::. 7, for Marticle 14, article 19 or 
article JI" (w.e.f. 20-6·1'17'1). 

2. Ins. by the: Consliwlion (Seventeenth Amendment) Act. 1964. sa::.2. 

J. Subs. by the: Constitulion (Seventeenth Amendment) Act. 1964. scc. 2. for sub·clause (a) (with 
n;trosrective eITecl). 

4. Subs. by the: M;>dras SI:>te (Alter.Uion of Name) Act. 1968 (S3 of 19(8). sa::.4. for "MadrasH (w_e.f. 
1"·1·1'16'1). 

~. los. by the: Constitutton (Fourth Amendment) Act, 19~~. sa::.J (with tdrospective effccl). 
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Notes on Article 31A 

lAnd r~form ltgislation 

(I) laws providing for acquisition of estates, take over of corporation etc. have fbeen saved by 
article 31A against challenge on the ground of alleged infringement of article 14 or article 19. 

(2) By article 318. Acts and Regulations specified in the Ninth Schedule have been saved 
against challenge on the ground of inconsistency with, taking away or abridging any jiuulamental 
right. However, after the decision in KesMvantJllda's case: (24 April. 1973), inclusion in the Ninth 
Schedule of any law is open 10 challenge on the ground of damage to the basic structure of the 
Constitution; Ktshavmuvula BOOml; v. Stalt' of Kera/Q, AIR 1973 SC 1461; Waman Rao v. Union 
';/lnJia, Am 1981 SC 271; Srinivasa v. Stole of Ka~/akn. AIR 1987 SC 1518, paragraphs 6-7. 
Article 31e. inserted by the 25th Amendment, 1971. protected laws giving effect to the Directive 
Principles in article 39{b) and 39(c) from unconstitutionality on the ground of contravention of 
articles 14, 19 and 31. By the 42nd Amendment, 1976, thlr protection was extended to legislation 
for implemcntion of any directive principle. But the Supreme Court in 1980 (by majority) held this 
extension of the protection to be unconstitutional on the ground that such an omnibus withdrawal 
of legislation from judicial review would undermine the basic structure of the Constitution. In 
1983, the Supreme Court has declared the relevant observation in its 1980 judgment to be 
obiter. See the following cases:-

(i) Minuva Mills v. U~ion of India, AIR 1986 SC 2030. 

(ii) Min~rva Mills v. Union of Indio, AIR 1980 SC 1789, paragraphs 30, 64, 70 and 80. 

(iii) Sojuv Cou Manufacruring Co. v. Sharal Coking Coal, AIR 1983 SC 239, paragraphs 
13,14. 

Article 31e in its main paragraph, second part (as amended by 25th Amendment Act, 1971) 
provides as under: 

"and no law containing a declaration that it is for giving effect so such policy shall be 
called in question in any court on the ground that it does not give effect to such policy." 

In 1973. the Supreme Court struck down this portion as unconstitutional on the ground that it 
was beyond the competence of the Constitution (25th Amendment) Act (Which introduced article 
31 C) to lake away the power of judicial review to question whether a particular law which professed 
to give effect to a Directive Principle was, in reality, a law having that object or whether that was 
only its colourable purpose; K~shavananda Sharal; v. SlOle of Kuala, AIR 1973 SC 1461. 

It follows that the court can still consider whether a particular law purporting to implement any 
directive principal can question in constitutionality if it finds that the nexus between that law and 
the Directiye Principle relied on is illusory or colourable or whether it has 'directed and reasonable' 
nexus with the directive principle in article 39(b) or article 39{c); Shim Singhji v. Union of India, 

AIR 1981 SC 234, paragraph 2; SlOtt!' of Maharashlra v. Basanliboi, (I986) 2 SCC 516, 
paragrap h 13. 

A law providing for agrarians reform need not provide for land ceilings; Union Tf!rrilory of 
Goa, Daman &: Diu y. Laxmibai, AIR 1990 SC 1771, paragraph 9. 

1(31B: Validation of certain Acts and Regulations.-Without prejudice to the 

generality of the provisions contained in article 31A, none of the Acts and Regulations 

specified in the Ninth Schedule nor any of the provisions thereof shall be deemed to be 
void. or ever to have become void, on the ground that such Act, Regulation or provision 

is inconsistent with. or takes away or abridges any of the rights conferred by. any 

1. Ins. by the Constitution (First Amendment) Act, 19~L sec.S. 
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provisions of this Part. and notwithstanding any judgment. decree or order of any court 
or tribunal to the contrary. each of the said Acts and Regulations shall. subject to the 
power of any competent Legislature to repeal or amend it. continue in force.) 

Notes on Article 31·8 

Article 31B saves conflict with any fundamental right including article 19(1) (g); Niyami v. 
Union of lmiia. 'AIR 1990 SC 2128. 

1{3IC. Saving of laws giving eff«t to certain dirtttive prJlciples.-Notwithstand· 
ing anything contained in article 13. no law giving effect of the policy of the State 
towards securing 2(all or any of the principles laid down in Part IV] shall be deemed to 
be void on the ground that il is in consistent with. or takes away or abridges any of the 
rights conferred by ~{article 14 or article 19]; "(and no law containing a declaration thaI 
it is/or giving effut to such policy shaU be called in question in any court on the ground 
that il does not give effect 10 such policy); 

Provided that where such law is made by the Legislature of a State. the provisions 
of this article shall nOI apply thereto unless such law. having been reserved for the 
consideration of the Presidenl. has received his assent.) 

Nota on Article lie 

As to effect of article 31e on article 19: See Elizabeth v. SUIJe of Kerala, AIR 1991 Ker 161 
(FB). 

Article 31e does I)ot bar judicial n:vicw to examine the nexus between impugned law and article 
39; ..... uam Sillimanite v. Union of lmiia, (1992) Supp (I) sec 692. 

~[31D.] Sning of laws in resped of anti-national actirities.-{Rep. by the 
Constitution (Forty· third Amendment) Act, 1977, UC. 2 (w.e.j. 13-4·1978)]. 

Right to Constitutional Remedies 

32. Remedies for eaforcement of rigbts conferred by tbis Part.--{I) The right to 
move the Supreme Court "by appropriate proceedings for the enforcement of the rights 
conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue directions or orders or writs. includ· 
ing writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 
certiorari. whichever may be appropriale, for the enforcement of any of the rights 
conferred by Ihis Part. 

I. 1M. by the CohSlilutiOZI (Twenly-fifth AIlIaIdmc:zII) Act. 1971, see.) (w.e.f. 2D-4-19'n). 

2. Subs. by the Conslitution (Puny-second Ameodmcnl) Act, 1976, 1Cc:.4. f« "the priDl:iplca spccif~ in 
cllltISe (b) or dlltlSe (e) Of l1tticJc 39" (w.e.f. :\-1-1977); See MiMrval Milh W. v. Uninn (If /ndw.. AIR 
19SO SC 1787: (1981) Udlllklm Nyu)'llW)'Il Nil7lllYU Patriltl t046; Md SanjttV CO« MtJllllfllC~rin" C(I. 
v. Bltaral Cnkinx C,JU/ Ltd.. AIR 1983 SC 239. 

3. Sum. by the ConSlillllion (Fony-(ounh Amcodm!::m) Ad. 1978. 1«.8. {Of "article '4, III1.icle 19 « 
lU1ide 31- (w.eJ. 2()..6..1979). • 

4. In K~~1urvarwnda BharaJi 'I. 17w S/lI.,e of Kerula, (1973) Supp SCR J, Supreme Court beld tbc pn>vision 
in italics io be inwlid. 

5. 1M. by the COMdiulio.b (ForIy-1eI.:ODd Amcndm=t) Act. 1976, sec. S (w.e.f. 3-1-1977). 
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(3) Without prejudice 10 the powers confeITed on the Supreme Court by clauses (I) 
and (2), Parliament may by law empower any other court 10 exercise within the local 
limits of its jurisdiction all or any of the powers exercisable by the Supreme Court under 
clause (2). 

(4) The ~ight guaranteed by this article shall not he suspended e:u'ept as otherwise 
provided for by this Constitution. 

Notes on Article 32 

Varitl]' of rigllb eommg up 1M en/oreemenl 

Right given by la,w or recognised by law can be analysed into the following categorics:

(a) fulldamental rights given by the Constitution; 

(b) constitutional rights not having the status of fundamental rights: 

(c) statutory rights: 
(d) righls nOwing from subordinate legislation; 

(e) righls based on case law; 

if) customary rights: 
(g) conlraCtual rights. 

Seope 0/ Article 32 

Only fundamental rights falling within category (a) above can be enforced undere article 32. 
Cases illustrating this proposition about the scope of article 32 are the following:

(i) Hajj Esmail v. CO~Unl Officer, AIR 1967 SC 1244. 

(il) KJlriakose v. Slate of Keralll, AIR 1977 SC 1509. 

Court cannot detenmnc an issue not involving fundamental right; Indian Express Newspapen 
v. Union of India. (1986) I sec 633, paragraphs 200 and 207. 

Supreme Court and HiZh Court: ConcurrentjJlrisdiction 

(a) On the lext of article 32 and 266, where a fundamental nght is involved. a party should be 
free to approach cither of the two courts. And this, in fact, has been the cartier judicial approach; 
M.K. Gapalan v. Slate of M.P., (1955) I SCR 168, 174. In fact, sollie decisioos have pointed out 
thal since the remedy under smcle 32(1) is itself a fundamental right, the Supreme Coon is under 
duty to grant relief for violation of a substantive fundamental right. 

(i) Kochunni v. Slo.te of Madras, AIR 1959 SC 725, 729. 

(it) Tola Iron &: Suel Co. v. Sarl:ar, AIR 1961 SC 65. 

(iii) Bishan Dos v. Slate of Punjab, AIR 1%1 SC 1570. 

(iv) KIuJrak. Singh v. Stale o/~f.P., AIR 1963 SC 1295. 

Even still stronger are decisions holding article 32to be a basic feature of the Constitution which 
car.not be taken llway by even amending the Constitution; Fertiliser Corpor01ion 0/ India v. Union 
0/ India, AIR 1981 SC 344, paragraph II. 

(b) Notwithstanding the above position. the Supreme Coun has, in certain decisions pronounced 
in 1987, staled thai when: rdiefthrough High Coun is available under anicle 226, the party should 
first approach the High Coon. 

(i) P.N. K/lnWlr'l. MlIIIiripol C01pOralion o/Delhi, (1987) 4 sec 609, 610, 61 I. 

(il) KQIIJlbhoi BrohmbluJtl v. Stak o/Gwjara1, AIR 1987 SC 1159. 

It is submitted with great respect that this view goes against the intendment of the Constitution 
and is contrary to earlier case law. 
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Economic policy 

Judicial review is not concerned with economic poli:cy. The court does not substitute its 
judgment for that of the legislature or ils agents. as to matters within. the province of either. The 
court does not supplement the "feel of the expert" by its own views. When the legislature acts 
within the sphere of its authority and delegates power to an agent, it may empower the agent to 
make findings of fact which are conclusive, provided such findings satisfy the test of reasonable· 
ness. In all such cases. judicial inquiry is confined to the question whether the findings of fact are 
reMOnably based on evidence, and whether such findings are consistent with the laws of the land; 
Sitaram Sugar Co. LId v. Union o/Indio, AIR 1990 SC 1277, 1299, paragraph 86 (Judgment of 
Dr. Justice Thommen at page 1297, parugraph 52 and footnote 8, contains an exhaustive survey of case 
law as to arbitrary action. It covers several English, American and Commonwealth cases). 

Priu futltion 

Price fixation is not within the province of the court. Judicial review is exhausted when there 
is found to be a rational basis for the conclusions reached by the concerned authority. See the 
undennentioned decisions: 

(i) Union o/India v. Cynamide LId., AIR 1987 SC 1802, 1807: (1987) 2 scc 720, 736. 
(ii) Gupta Sugar Works v. State o/U.P., AIR 1987 SC 2353: (1987) Supp SCC 476, 481. 

(iii) Sitaram Sugar Co. LId. v. Union a/India, AIR 1990 SCI299, paragraphs 8 and 58 . 

.tdmlnistran'e Tribumzl 

Section 28 of the Administralive Tribunals Act, 1985 has left untouched the writ jurisdiction of 
the Supreme Coun; Chopm v. Union a/India, AIR 1987 SC 3S. 

Thus wide power under anicle 323 A (2)(d) of the Constitution has not been exercised, 
Administrative Tribunals themselves have writ procedure under section 14(1) of the 

Administative Tribunals Act, 1985. 

&UI 

If. after rejection of bail by the Magistrate. High Coun gnronb bail, Supreme Coun may interfere; 
Bimla v. Srat~ 0/ Bihar, 1994 I UJ SC 326. paragraph 2. 

Btuic /ellhu~ 

Judicial review under articles 32 and 226 is ~ basic feature of the Constitution beyond the pale 
of amendability; KihoJa v. Zachilhu.. AIR 1993 SC 412, paragraphs 26. 8S and 107, 

(a) Certiorari may be issued wnel"'! the law. under which the deci~on was given is void; 
Himmat LoJ v. SJau a/M.P., AIR J9S4 SC 403. 

(b) the decision ilSCir violates a fundamental right (see below); or 
(c) the decision violates the law or is without jurisdiction; RCUljit Singh v. Union Terrilory 

o/Clumdigarh. AIR 1991 SC 2296. 

(d) the decision is agaimI: IWUnIIjustice, malafide, pervene or based on non.appl.icable ofavmue. 

Decisions violating fundamental rights--category (b) above, are illustrated siruatioflS where 
fundamental rights violated are those aeaIed under. 0) article 14- DTe v. MauJoor Congress, 
AIR 1991 SC 101; (ii) anide 19 (I)(g)- Expws News/XllHr.1 v. Union of India, AIR 1958 SC 
S78. paragraphs 226; (iii) article 16- Jndra v. UlIlon o/India. (1991) Supp (3) sec SS7. 559; 
(iv) article 21- Sangita v. Stat~ o/U.P .• (1992) Supp I SC 71S; State a/Bihar v. Shanna, AIR 
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1991 SC 1260; (v) article 22- 8aprw v. Union a/Indio. (1992) 3 sec 512; A,dyi.wry Board v. 
Sta~ of Kuala, (1991) 2 sec I. Mere misapplication of law is nOI a ground for certionui; Union 
a/India v. Deep. (1992) 4 sec 432. 

Comemp, 

Wilful non<ompliance with coun order under article 32 is contempt of court; Sachdev v. Union 
of India, (1991) I sec 605, paragraphs 6-8 and II. 

Instead of proceeding inconleJnpc court may award exemplary costs; Ajay v. Statt! a/U.P .• AIR 
1991 SC 498, paragraph 4. 

DelJJh in custodJ 

Compensation may be awarded for death in police custody; NiJabak v. State.of Orissa. (1992) 
2 sec 746 (3 Judges). 

lhtentWn 

In case of preventive detention. main ground of interference is breach of article 22 (5): Gracy 
v. SklU of Kerola. AIR 1991 SC 1090, paragraphs 9·)0. 

Court may order release of a detenuc if he is nol given opportunity to appear befon: the Board 
within the statulory period; State of PiUljab v. Sukhpal Singh, AIR 1990 SC 231. 

Court may order the release of a detenue jf there is failure to obtain Government approval within 
statutory period; Kiran Dasho v. GOVI. of A.P .• (1990) I SCC 328. 

inordinate delay in passing detention order may entail release of the dcfenue; A'IQIU/ Prokash 

v. Stat~ of U.P •• AIR 1990 SC 516. 
Court cannot reduce the period of detention; Poonam v. Wadhwan. AIR 1987 SC 1303. 

paragraph 12. 

EnfDrc~lMnt oj Act 

Court win not compel government to enforce constitution Amendment; A.K. Roy v. Umon of 
India. AIR 1982 sc 710. paragraphs S2-Sl 

CJdJ4 prostUutio,. 

Supreme Court has issued directions to check the evil of child prostitution; VishoJ v. Union of 
India. (1990) 3 SCC 318. pantgnJPh 16. 

Pollution 

Directions can be issued to control pollution; Subhosh v. Slllte of Hilwr, AIR 1991 SC 420. 
paragraph 7. 

Clown oj Industry 

Supreme Court issued directions for revival of a company (viable units) having regard to the 
fact that living had been denied to 10,000 workm for five years; Worker.r of Roh1as Industries Wl. 
v. RohJ.as Induslries Ltd., AIR 1990 SC 491. 

ImKtIlion 

Where a dam under construction is apprehended to endanger safety, court can look into the 
matter: Tehrl8aDnd1t v. State of u.P .• (1991) I UJSC 121 paragraph 13. 
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Law making 

Court can not iuue direction for making of law or subordinate legislation; S.C. Employ~es 
Association v. Union o/India. (1989) 4 sec 1967. 

Liabilil] 

Court has evolved new basis of liability in public law (as distinguished from private law) where 
breach of fundamental right is involved; NikJJa/i B('hru v. S/tJ/t! o/Ori.ua. (1993) 2 sec 746, 
paragraphs 10, ) I, 19 and 26 (3 judges). 

In the above ease Supreme Court relied inter tJ/ia on (a) its duty 10 enforce fundamental right 
under (articles 14.21,32) (b) need to make the guaran/ud remedies effective (c) to do complete 
justice; Union Carbitit! v. Union 0/ India, (1991) 4 see 584. 

M~dmnw 

(a) Mandamus should be issued under article 32 where a fundamental right infringed by a statute. 
(b) statutory order. 
(c) executive order (non-statutory); Prabodh v. Slate 0/ U.P., AIR 1985 SC 167, paragraphs 38 

and 50; Abdul Hakim v. Statt! 0/ Bihar, (1961) SCR 610. However according to some decisions 
it is discretionary; PromotJ v. Mt!dical Council, (1991) UJSC 401. 

POU&1 

Court cannot-
(a) en/ora implementation of a Government policy (unless fundamental right is involved); 

Hindi ffitrablwk Samit; v. Union 0/ India. AIR 1990 SC 851. 

(b) inleT/ert! in the implementation of Governmenl policy; English M.S. loA v. Stolt' 0/ Kama
taka, (1994) UJSC 291, paragraph 23. 

I Arl. 32. Political question 

Where a fundamental right is involved the doctrine of non-justiceability of political question 
has no application; Indra v. Union 0/ India. (1992) Supp (3) see 217, paragraphs 557·559 (9 
Judges); S.c. AdvocaJes Association v. Union 0/ India, (1993) 4 sec 411. paragraphs 273 and 
328 ( 9 Judges). 

Prostitutes 

Segregating prostitutes' children by locating separate schools and providing separate hostels, 
would not be in the interest of such children. Once chifdren are born to prostitutes, it is in the 
interest of such children and or soddy 81 large, that the children ofprostitutcs should be segregated 
rrom their mother and be allowed to mingle with otheB and become part or the society; Gaurav 
Jain v. Union of India, AIR 1990 SC 292 (Ranganalh Misra, M.N. Venkatachaliah and P.B. 
Sawant, JJ). 

Public internt IUiration 

The: development of public interest litigation during the last decade has largely modified the 
tmditional rule as to standing to litigate in constitutional matters. The following decisions may be 
particularly secn in this contellt:- • 

. (i) Radom MlUlicipality v. V;rdi Chattd, AIR 1980 SC 1622_ 
(ij) Ferriliur Corpora/ion o/lndia v. Union o/India. AIR 1981 SC 344, paragraphs 43, 44 

and 48. 
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(iii) Shuw Barse v. Union of Jndia, AIR 1986 SC 1773, paragraphs 8 and 9. 
(iv) Nalwra v. Union of India, AIR 1983 SC 130. paragraph 64. 
(v) D.C. Wadhwa v. SJa~ of Bihar. AIR 1987 SC 579, paragraph 3. 

(vi) Sachidmumd v. State of West Bengal. AIR 1987 SC 1109, paragraph 60. 
(vii) Mehta v. Union a/India. (1987) 1 sec 395. 

Article 32 

The Supreme Coun in Charan wi SaJw v. Union of India. AIR 1990 SC 1480, has upheld the 
validity of the Bhopal Gas Disaster (Processing of Claims) Act, 1985. The judgment discusses the 
doctrine of partns po.tna. It also lake.~ not of the fact that the legislation in question related to 
"actionable wrong" under the 7th Schedule, Concurrent list, entry 8, It also contains a suggestion 
(in para 129) to lay down certain norms and standards in regard to the industries dealing with 
materials which are of dangerous potentialities. In the judgment of Mr. Justice Ranganathtm, there 
is a suggestion that either the Fatal Accidents Act should be amended or fresh legislation enacted 
to d~1 with victims of mass disaster: [mer wiD. the suggested legislation should deal with the 
rollowing malters:- • 

(i) Fixed minimum compensation on no fault basis, pending riling oojudication of the case. 

(ii) Creation of a speciaJ forum with specific power to grant interim relief in appropriate 
,=. 

(iiI) Evaluation of a procedure to be followed by such (special) forum. which will be 
conducive to the determination of the claims and avoid high degree of formalism in 
proceedings. 

(iv) A provision f'C(juiring industries and concerns engaged in hazardous activities to take out 
compulsory insurance against third pany risk. 

The coun did not uphold the argument that the Act was against article 14 of the Constitution. 

A public imCfCsr.iitigalion may be transferred to the appropriate Uigh Court; Kasturilal v. State 
of U.P., (1990) Supp SCC 184. 

A petition in public interest litigation filed before the Supreme Court may be transferred to the 
appropriate High Court: SubmllUliam v. Union of IndiD, (l990) supp sec 175. 

A leiter in public interest litigation should be addres!,oo to the court and not to an individual 
judge; SacfuJcv v. Union o/lndiD, (1991) I SCC 60S, paragraph I. 

Stock Exclumre 

Increase in the number of members of the Delhi Stock Exchange is a mailer of policy. Court 
would not issue a mandate in such matters; Om Prakash Poplai v. Dt'lhi Stod I~chungt' As.wciu· 
tio,.. IT (1994) 1 SC 114. 

Threatened 

Threat of infringment of fundamental right is enough tn jUMify issue uf writ: Simrunjit v. Union 
o/India. (1993) 1 UJSC 32, paragraph 7. 

Umil, of Writ Jurisdiction 

There must be a clear breach of fundamental right not involving disputed questions of fact: 
Northun Corporation v. Union of India. (1990) 4 sec 239. 

Non.justiciable and political mattcrs cannot be dealt wilh under the gui~ of public intere~t 
Iili}:ation; Maharshi v. Stute, AIR 11)1)0 All 52, paragraph lH. 

Policy preferences not involving fundllmental rights c:.tnnut be agitated under article 32 "Anictc.~ 
of the Constituti'on cannot be a means to indicate policy preference": Hindi Samiti v. Union of 
India, (1990) I sa 611. parugrnph\ 6-1: AIR 1990 SC 851, 853, 856, paragraph 61. 
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Government policy cannot be enforced by writ under article 32; Hindi Hilarahlwl v. Union 0/ 
India. AIR 1990 SC 851. 

A Directive principle cannot be enforced by writ under article 32; 8. Krishno Blwl v. Union 0/ 
India. (1990) 3 SCC 65. 

A question that can be agitated under the Industrial Disputes Act. 1947 will not be: nonnally 
allowed to be agitated undere article 32; F.C/. Worurs Union v. F.C.I .. (1990) Supp. sec 296, 
paragraph II. 

5ekction Commilke 

It is not the function of tne court to hear appeals over the decisions of the selection comminees 
in Universities and to scrutinize the relative merits of the candidates. The decisiOl! of the Selection 
Committee can be: interfered with, only on limited grounds. such as, illegality or patent material 
irregularity in the constitution of the committee or its procedure vitiating the selection or proved 
mil/a fidn, affecting the selection etc. Setting aside the selection on the ground of the so called 
comparative merits of the candidates. as assessed by the court while silting in appeal over the selec
tion so made, would not be pennissible; Do/par Abasaheb 50lunb v, Dr. B.S. Mohajan, AIR 1990 
SC 434 (Kuldip Singh. P.B. Sawant and K.Ramaswamy. JJ). 

Service 1IUIIIen 

Where the petitioner's fundamental rights are impaired by legislation or rules, or Government 
orders, the court can interfere even if it is a malter concerning service; F.C'!. Worurs v. F.CI .. 
AIR 1990 SC 2178. 

Similarly. the court may interfere where the fundamental rights ofa public sector employee are 
infringed; Dhagwari v. S.M.O.C., (1990) I SCJ 433, paragraph 6. 

Denial of equal pay for equal worlr.: becomes irrational classification for the purposes of anicle 
14; Crill Kal)'afI v. Union a/India. (1991) 1 SCC 619, paragraph 6. 

If the fundamental rights of a member of the Armed Forces are violated or if there is ajurisdictio. 
nal error. judicial review is available; S.M. Mukh~rju v. Union 0/ India. AIR 1990 SC 1984. 

However, if /I1(1lafid~s arc alleged, there must be proper pleading; SUf1!$h v. D4~nct S~crt>lary, 
AIR 1991 SC 483. 

Services 

Direction under article 32 would not be issued to the opposite party to regulate the services of 
the pelltioner in the post of helper where petitioner does not approve the Commissioner set up for 
the purpose; A. Ilonsavani v. Slal~ o/T.N., JT (1994) 4 SC 651. 

For violation of fundamental right (this includes observance of natural justice} in service matters 
writ h available under anicle 32. This is iIlumated by a violation anical from-

(a) unconstitutional statute-Nj!iananda v. State a/Orissa. AIR 1991 SC 1133, paragraph 13. 

(b) Rule or order-FCI Workers Vnion v. FCI. AIR 1990 SC 2178, paragraph 18·20. 
(c) amitrolry. perverse or malafide decision; Duvaia V. Chief &crdory. AIR 1984 SC 1527; 

Khanzude v. RHI, AIR 19K2 SC 917. (Public Sector Corporation). 

A candidate who has been illegally denied selection can approach, the court for quasing the 
sclection and issuing directions for selection, but court cannot evaluator the fitness; lAC v. ShuklD 
(1993) 23 ATC 407 (SC). paragraph 9. 

Counter affulaJliJs (detention) 

Counter llffidavits tiled as in reply to allegations of
(;) ma/ajid~, 
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(iI) abuse of power, or 
(iii) bias, 
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should be filed by the detaining authority himself: Go:.i KIuv. v. Stat~ of Rajasthan. AIR 1990 SC 
1364, 1367, paragraphs 9-14. 

Commissionrr 

Court may appoint II person to act as Commissioner to inquire in to allegations made against 
Government officers for breach of fundamental right. A ['Creels made after on objective inquiry 
would nOI be rejected unless good reasons are shown to exist for rejection; Dtfhi JuJicial Servia 
Association v. Stalt' o/Gujoral, (1991) 4 sec 406. 

Compt'flsation 

For deprivation of right to life and personallibeny. compensation may be awarded; Salleli v. 
c.p:, (1990) I SCJ 300, paragraphs 11-14. 

Damages 

For breach of public law duty the court may award against the wrong doer examplary damages; 
Nllabah v. SltJlt' a/Orissa. (1993) 2 sec 746, paragraphs II. 20, 32. 34, 35 and 36. 

Euoppd against pt'titibn~r 

Petitioner who has voluntarily accepted benefit under a statute cannot object to its Validity; 
Pramod v. Mtdica/ Cou"cil, AIR (1991) I UJSe 400. 

Estoppelllgai"s, Sttl1~ 

Where a state party supports a petition on the merits, il cannot be allowed to raise a technicaJ 
plea after a long lapse of time; TN. Sangam v. Union of I"dia, AIR 1990 se 1317, paragraph 6. 

,.·41s~ plea 

A petition may be dismissed at any stage (even after rule nisi is issued) if petitioner has made 
false plea; A.ISB.O.F. v. U"ion of I"dia, (1990) supp. see 336, paragraphs 12·13. 

lAchn 

Lilche.~ or unreasonable delay in instituting writ petition may bar Ihe remidy; Tilok. Cfland v. 
Murulli. AIR 1970 se 898; RamchanJra v. Slalf;', AIR 1974 se 259, 265. 

Unexplained delay may entail refusulto issue a writ; 8lwskar v. Slatt of AP .. (1993) 24 ATC 
842. 

But delay is no bar 10 Quo Warranlo; Kasllmafh v. SI'('tJur, (1993) 2 see 703, parugraphs 
34-36. 

Recandy refusal for delay hll!> been described as a rule ufpral."tice; DRLRC v. Of. Boord, (1992) 

2 see 598. 

Locus stllndi 

LocU'S standi 10 file a particular pelition under article 32 depends on the facts as they exiSled at 
the time when the petilion was filed; Rugnumi v. Achutha , AIR 1991 se 983. 

A journalist may move a writ petition, if the t:ase falls within the recognised category of 
cases for public interest litigation; BIIO/a Nath v. Stall! of U.P., (1990) Supp. sec 151, para
graph I. 
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If personalliligation is wrongly fought. in the shape of public interest litigation. cost may be 
imposed on the person instituting such litigation; ChMtriyo Pradw/wm v. SlDte of U.P .• AIR 1990 
SC 2060. 

The classes of persons for whom public interest Iiligation may be fought. are dealt with 
in a judgment of the Supreme Court; Subhash v. State 0/ Bihar, AIR 1991 SC 420, paragraphs 
7 and 8. 

P/~ing 

Court will nol give n:lief if the pleading are not specific; Ani v. SlDte of J.&K .• AIR 1981 se 
1009; Sharma v. Union o/lndiD. AIR 1981 se 588. 

Relu! 

There is no theoreticaJ limil 10 the relief to be gr:u;tled. Court gave direction for insurance of 
workers in match factories; Mehta v. State OfT.N .• AIR 1991 SC 417. 

Where two persons were detained by the Punjab police and politicaJ revalry was alleged the 
Supreme Court directed the District Judge, Ludhiana to conclude an inquiry; Tirathi Ram LAW v. 
State 0/ P/Uljob. JT (1994) I SC 420. 

Relief given up in the High Court may be disallowed under article 32; Bhattacharya v. Union 
0/ India. AIR 1991 se 468, paragraph 6. 

Court may refuse relief to a person who has voluntarily accepted benefit under a chaJlenged 
statute and liles the challenge after considerable lapse of time; pramod v. Medical Council. 
(1991) I UJSC 400. 

Even where the Court does not granl rdief as prayed for on the merits, it may give orders 
to do justice to petitioner who might otherwise suffer by reason of delay in granting interim 
relief: Prt!m v. Uniono/lndia. (I991) I UJSC690 parograph 19. 

Res Juqicata 

Res Judicata applies in Writ petitions genc:mlly (through not in publiC interest litigation); Grih 
Kalyan Union v. Union 0/ India, (11}91) sec 619, paragraph II; Rural Litigation v. State o/U.P .• 
AIR 19119 SC 594. 

Writ petition (otherwise than through review) cannot be filed to seck seuing aside 
earlier findings of fucts; Grihkalyan Union v. Union 0/ India, (1991) I UJSe 468. para
graph 10. 

Judgment under anicle 136 ban. petition under article 32: Bhaskar v. State 0/ A.P., (1993) 3 
sec 307. 

An ~x f'art~ judgment writ petition would be res judicata if dismissal is on merits by a 
speaking order; Dirret Recruit Class·1I EnxineainR Ofjit'rrs' Association v. Slate of 
Moharashtra. AIR 1990 SC 1607. Decisions are not uniform llS to whether constructive res 
judicata applies in writs. As per me decil;ion in K.N. Villndus/ries v. State 0/ M.P .• AIR 1986 
SC 1929. Construtive rn judieula applies. After the decision in Fedralion 0/ Directly 
Api/oin/ed Officers of Indian Railway.~ v. Unirm 0/ India, AIR 1993 SC 2422: (1993) 3 SCC 
346. it does not apply. 

There is no res judicata under article 12 if earlier pnition under 226 is withdrawn: Direct 
Recruit Class-II EIIRineering Ofjicers' Anociation v. State 0/ Maharashtra. AIR 1990 SC 
1607. 
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1 324... Constitutional validity of State laws nol to be considered in proceedings 
under article 32.-IRep. by the COllstilutional (Forty-third Amendment) Act, 1977, sec, 
3 (w.'I 13·4-1978)/. 

2(33. Power of Parliament to modify the rights conferred by Ihis Part in their 
application to forces, etc.-Parliament may. by law, detenninc'to wh:u extent any of 
the rights conferred by this Part shall, in their application 10,-

(a) the members of the Anned Forces; or 
(b) the members of the Forces charged with the maintenance of public order: or 
(c) persons employed in any bureau or other organisation established by the Slate 

for purposes of intelligence or counter intelligence: or 
(d) persons employed in, or in connection with the telecommunication systems set 

up (or the purposes of any (orce, bureau or organisation refcrred to in clauses 

(a) to (e), 

be restricted or abrogated so as 10 ensure Ihe proper discharge of their duties and the 
maintenance of discipline among them.! 

Notes 00 Article 33 

Article 33 (which was extensively amended in 1984) enables Patliamenllo modify fundamental 
rights in relation to military and para-military forces, police forces and analogous forces. The reac
tion can be only by law. The undermc:ntioned decisions illustrate the wide· scope of this anicle: 

(I) Achudan v. Union of India, (1976) I SCWR 80. (Right of association). 

(ii) Ram SaIUf1 v. Union of India, AIR 1965 SC 247. (General scope). 

(iii) Delhi Police SaliSh v. Union of Indio. (1987) 2 ATC 194: 1987 SC 379: (1987) I SC 
115. 122, 124. (De- recognition of Employees Union). 

(iv) GopaJ v. Uni,!n of India, AIR 1987 SC 413. 
The decision in DdJri Police Sangh v. Union of India. AIR··1987 SC 379, is concerned with the 

Police Forces (Restriction of Rights) Act, 1966 and rules framed thereunder. The rules cannot be 
challenged on the ground of violation of article 19(1)(c). because of article 33. 

Notes on Article 33 

Scope 

111e article empoweB Parliament 10 restrict or abrogate Ihe application of fundamental rights in 
relation to armed forces, para military forces. the police etc.: Achudan v. Union of India, (1976) 
I SCWR 80; Gopal v. Union of India. AIR 1987 SC 413. 

The anicle does not, itself. abrogate any right; Chatterji v. Sub Area Comnuvu/mu, AIR 1951 
Mad 77. lIS operation is dependent on Parliamentary legislation. Of COUBe, such legislation need 
not refer to article 33 in so many words; Ram Sarup v. Union of India, AIR 1965 SC 247. 251. A 
law passed by virtue of article 33 can override articles 21 and 22; Prithi v. Union of India. AIR 
1982 SC 1413, paragraphs 13-18. Parliament may empower Government to impose n:strictions; 
Viswtlfl v. Union of India, AIR 1983 SC 658, paragraphl7. 9 and 10). 

l. Ins. by the Constitution (Forty-second Ammdmcul) Act, 1976. 5eC. 6 (w.e.f. 1-2-1977). 
2. Subs. by the COIlSIillllion (FiftiClb Amendment) Ad, 19&4, ICC. 2 (w.e.f. 11-9-1984). 
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ParliamenJary legisllzlion and fundammtal rights. 

Such legislation may rcslrictthe operation of any fundamental right. such as.

(a) equalilY; Jesuratnllm v. Chief of Air Staff. (1976) Cr U 65; 
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(b) freedom of expression; Lt. Col. Prj/hi Pal Singh Bedi v. Union of India, AIR 1982 SC 
1413; 

(c) freedom of association; Aclwdan v. Union of India, (1976) I SCWR 80; 

(Ii) personal liberty; D. Col. Pri/hi Pal Singh Bedi v. Union ojlndia, AIR 1982 SC 1413. 

Writs against courts mart~ 

Articles 136(2) and 227(4) exclude the appellate jurisdiction of the Supreme Court and the 
supervisory jurisdiction of [he High Court in relation 10 court martial. BUI [hey do nOI exclude the 
operation of arlicles 32 and 226. Hence, unless the subslantive fundamental right itself has been 
excluded by a law mad under article 33. the right survives and consequentially the remedy of writ 
also survives. Hence the general principles for grant of relief in writ and grounds for interference, 
as generally applicable to quasi-judicial proceedings, apply in relation to courts martial also. 
Accordingly. case law furnishes illustrations of judicial review of proceedings of couns martial on 
the basis of-

(i) bias; Ranji/ v. Union 0/ India, AIR 1988 SC 2386; 

(iJ) other breaches of natural justice; Uumi v. Union of India. (1991) 2 SO 86; 

(U'1 error of jurisdiction or error of law apparent on the face of the record; MuJcherju v. Union 
of India, (1990) 3 SCJ 93; Ranv;r, v. Union of India, (1991) Cr U 1791 (Born). 

The Supreme Court may interfere if the senttnce imposed by the courts martial is disproportion
ate to the crime; Ranjit v. Union of India. AIR 1987 SC 2386. Supreme Court will not enter into

(a) questions of fact which arc: disputed; Sodhi v. Union o/India, AIR 1991 SC 1617; 

(b) irregularities not causing injustice; Blwgat v. Slate 0/ H.P .• AIR 1983 SC 454,460. 

Police fOTUS 

Validity of the Police Forces (Restriction of Rights) Act. 1966 has been upheld, as a valid exerc
ise of Parliament's power under that part of article 33 which applies to armed forces; Delhi Police 
&ngh v. Union of India. AIR 1987 SC 379. 

34. Reslriction on rights conferred by this Part while martial law is in force in 
any area.-Notwithstanding anything in the foregoing provisions of this Part. Parlia· 
ment may by law indemnify any person in the service of the Union or of a State or any 
other person in respect of any act done by him in connection with the maintenance or 
restoration of order in any area within the territory of India where martial law was in 

force or validate any sentence passed. punishment inflicted. forfeiture ordered or other 
act done under martial law in such area. 

Notes on Article 34 

Article 34 is primarily concerned with granting indemnily by law in respect of acts dOlle during 
operalion of martial law. The\ConSlitution does nOI have a provision authorising proclamation of 

martial law. Declaration of martial law does not ipl0 facto result in suspension of the writ ofhabeas 
corpus; A.D.M. Jabalpur v. SWla, AIR 1976 SC·i207. pat1lgraph 535. 
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35. Legislation to gin effect to the provisions of this Part.-Notwithstanding 
anything in this Conslilulion.-

(a) Parliament shall have. and the Legislature of a Stale shall nol have. power to 
make laws-

(i) with respect 10 any of the matters which under clause (3) of article 16, clause 
(3) of article 32. article 33 and article 34 may be provided for by law made by 
Parliament; and 

(ii) for prescribing punishment for those acts which are declared 10 be offences 
under Ihis Part.: 

and Parliament shall. as soon as may be after the commencement of this Constitution, 
make laws for prescribing punishment for the acts referred to in sub-clause (il); 

(b) any law in force immediately before the commencement of this Constitution in 
the IcrrilOty of India with respect to any of the matters referred to in sub-clause 
(i) of clause (a) or providing for punishment for any act referred 10 in sub-clause 
(ii) of that clause shall, subject to the tenns thereof and to any adaptations and 
modifications that may be made therein under article 372, continue in force until 
altered or repealed or amended by Parliament. 

Explanation.-In this article, the expression 'law in force' has the same meaning as 
in article 372. 

Notes on Article 3S 

The significance of article 35 is positive as well as negative. From the positive aspect. it gives 
power to Parliament to legislate ror the enumernted mailers-which legislation can conlain penal 
provisions. Negatively, it extends the competence of State legislatures to make a law on the 
enumerated matters. even though some of those matters may rail within the State List. 



PART IV 

DIRECTIVE PRINCIPLES OF STATE POLICY 

36. Definition..-In Ihis Part, unless the context otherwise requires. 'the Slate' has 
the same meaning as in Part Ill. 

37. Application or the principles contained in this ParL-The provisions contained 
in Ihis Pari shall not be enforceable by any court, but the principles therein laid down 
are nevertheless fundamental in the governance of the country and it shall be the duly 
of the State to apply these principles in making laws. 

Noles on Article 37 

Scop~ and objn:l: The ftegatil't aspect 

The object of Directive principles is to embody the concept of a welfare Stale; Kt!SMVatUl"OO 
Blwrali v. StllU of Keraln, (1973) 4 sec 225, paragraphs 134, 139. 174. However, the Directive 
do nol confer any enforceable rights and their alleged breach does nOI invalidate a law, nor does it 
entitle a citizen to complain of its violation by the state so as to seck rnandalory relief against the 
Stale. Similarly, if a legislative power docs not ellist in a particular legislalure, then the legislalure 
cannot seek to rely on a Directive principle for claiming that power. Undermentioned decisions 
support the above pr;)positions: 

(i) Kerow Edumlion Bill, In u, AIR 1958 SC 956. 
(ii) Deep CJumd v. Slole of V.P., AIR 1959 SC 648. 

(iii) Sfllle of Madnu v. C/wmptlkam Dorairajan, (1951) SC 525. 
(iv) From NaurwtUlji v. Slau 0/ Bombay, AIR 1951 Born 216. 
(v) UPSE Board v. Hari, AIR 1979 SC 65, paragrapb 4A. 

Scope and effect: The poritlve asped 

At the same time, the Directive principles have, according to later decisions of the Supreme 
Court. a positive aspect. Thus, the Directives have been held to supplement fundamental rights in 
achieving a Welfare State. Parliament can amend fundamental rights for implementing the 
Directives.. so long as the amendment does not touch the basic features. Legislation enacted to 
implement the Directive principles should be upheld, as far as possible. In (act. when necessary. 
even constitutional provisions as to fundamental rights should be adjusted in their ambit so as to 
give effect to the Directive principles. Even legislative ehtries may (within the limits of the total 
federal scheme) be given a wide interpretation for effecting Directive principles. Constitutional 
prOvisions (apart from fundamental rights) may be construed in the light of Directive principles. 
Undcrmcntioncd decisions iIIusttate the above propositions: 

(I) CJumdra Blravan v. Slate of Mysorr. AIR 1970 SC 2042, paragraph 13. 
(ill Slate ofKmda v. Thomas. AIR 1976 SC 496. 

(iill Lingappa v. Slale ofMaharashtra, AIR 1985 SC 389. 
(iv) Manchegowda v. Slqte 0/ Karanalaka. AIR 1984 SC 1151. 
(v) Chief Justice v. Dibhitubl. (1979) 2 sec 14. 

(vO Jalan Trading Co. v. Alley, AIR,1985 SC 233. 
(vill Mul:uh v. Stale Of M.P., AIR 1985 SC 537. 
(viill Uumi Kant v. Union of India, AIR 1987 se 232-
(it) ARK. Singh v. Union of India, AIR 1981 SC 298. 33S. 
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Harmony 

Directive principles and fundamentaJ rights are to be hannoniously construed; GriJUlkJllyan v. 
Union of India, (1991) I sec 611, pamgraph 6; LiJuau Association v. SUUt of Kararw.tahJ, 
(1990) 2 sec 396. 

38. Stau to SKure a social order for the promotion 01 welCare of the people.
'[(I») The State shall strive to promote the welfare orlbe people by securing and protect
ing as effectively as it maya social order in whichjuslice,social, economic and political. 
shall infonn all the institutions of the national life. 

'[(2)] The State shall, in particular. slrive to minimise the inequalities in income, and 
endeavour to elirninale inequalities in status, facilities and opportunities. not only 
amongst individuals but also amongst groups of people residing in d:rrerent areas or 
engaged in different vocations. 

39. Certain principles of policy to be foUowed by the State.-The State shall, in 
particular. direct its policy towards securing-

(a) that the citizen, men and women equally, have the right to an adequate means 
of livelihood~ 

(b) 

(c) 

(<I) 
(,) 

'[(f) 

Obj«l 

that the ownership and control of the material resources of the community are 
so distributed as best to subserve the common good; 
that the operation of the economic system does not result in the concentration 
of wealth and means of production to the common detriment; 
that-there is equal pay for equal work for both men and women; 

that the health and strength of workers, men and women. and the tender age of 
children are not abused and that citizens are nol forced by I"-conomic necessily 
to enter avoca~ions unsuitcd to their age or slrcngth; 
that children are given opportunities and facilities to develop in a healthy 
manner and in conditions of freedom and dignit)' and that childhood and youth 
are protected against exploitation and against moral and material abandon· 
mt:nt.) 

Notes on Article 39 

This article has been described II.~ having the object of securing a Welfare Slate and may be 
utilised for construing provisions as to fundamentals rights. See the undermentioned decisions: 

(I) SrinivasQ V. Stall' o/KamataJw, AIR 1987 SC 10518. 
(ii) Keshava!lallllD Bharati v. Slale 0/ Kerala, (1973) 4 SC 228. 

(iii) Stale o/T.N. v. Abu, AIR 1984 SC 326. 
(iv) Sanjeev Coke v. Bharat Cooltiflg Coal, AIR 198) SC 239. 

r. Article 38 renumbered lIS clause (I) thereof by the Constitution (Porty-fourth Amendmcnl) Act, 1978, 
sec. 9 (w.e.f. 20-6-1979). 

2. 1!lS- by the CoMitution (Fotty-fllIInh Amcndmmt) Act, 1'118. !lee. 9. (w.eJ. 20-6-19"N). 

3. Subs. by the Constitution cpony-second AmcndlIlCnt) Act, 1976, &Ce. 7 (w.eJ. 3-1-19n). 
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Declaration In ItJw 

An express legislati ... e declaration in the law itself that the law was enacted for gi ... ing effect to 
!he principles of Stale Policy in ankle 39(b) and 39(c), is not a condition pr«edcntto the attraction 
oflhe protection under Article 31C to the impugned law. 1be nexus between the law and the objects 
of Article 39(b) could be shown independently of any such declaration by the legislarure. The 
absence of evidence of nexus in the form of an express declaration, is not, by itself. evidence 
of the absence of such nexus; Maharashtra Slat~ Electricity Board .... Thatw El~clricil)' Supply 
Co., AIR 1990 SC 153 (R.S. Pathak, CJ., Sabyasachi Mukherji, S. Natarajan and S. 
Ranganathan. JJ). 

Prices 

A statutory corporation (even if it is not a public utility) must comply with anicle 39 and charge 
only fair prices; ONGC .... Association. ft.IR 1990 SC 1851, paragraphs 15 and 30. 

EqUDlpay 

Denial of equal pay for equal wotk b«omes irrational ciassilkation within anicle 14; 
Grihakalayan v: Union of India. (1991) I SCC 619.paragraph 6. 

DiffClence in dutiesjustifie.s difference in pay; HwuJraj v. Union of India. AIR 1990 SC 1106, 
paragraph 44. 

Differences in duties justifies discriminalion in pay; Vasutkvan .... Union of India, AIR 1990 
SC 2295, paragraphs 18-19. 

Wril can be to enforce: the principle of equal work if anicle 14 is infringed; F.C/. Union v. 
F.C'! .• AIR 1990 SC 2178, paragraph 20. 

See undermentioned cases as to equal pay: 
(i) RaNJhir .... Union of India, AIR 1982 SC 879. 

(ij) Ramchandrav. Union of India. AIR 1984 SC S41.paragraph 17. 
Also see Dhorwad Emplo~f!s .... Stalf!. (1990) 2 sec 3%. 

1[39A. Equal justice and free legal aid.-The Slate shall secure that the opera
tion of the legal system promoteo; justice, on a basis of equal opportunity. and shall, 

in particular, provide free legal aid, by suitable legislation or schemes or in any other 

way, to ensure that opporlUnities for securing justice are not denied to any citizen 
by reason of economic or other disabilities.) 

Notes on Artidr 39A 

ural Did 

An imporlanl impact of article 39A read with anicle 21 has been to reinfQrce the right of 
a person in ... ol ... ed in a criminal proceeding to legal aid. The anicle has been thus used 10 inter-
pret (and e ... en upand) the right conferred by sec. 304. of the Code Criminal Procedure, 1973. 
See the undermentioned cases: 

(i) Hus$ainara v. Sialt of Bihar. AIR 1979 SC 1369. 

(ii) Hoskol .... Slate of Maharoshlra, AIR: 978 SC 1548. 
(iill Stalt! of Haryana .... Darshana, AIR 1979 SC 885. 

I. 1m. by Ihc Constitution (Fony-rourth AmmdmeDl) Acl, 1976. sec. g (w.c.r. )·1-1977). 
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(iv) Klu:Jlriy, StoU ojBiJuJr, AIR 1981 SC928, 

(v) Sukh Dos v. Union 0fT~m·rory. AIR 1986 SC 991. 

Legal aid may be treated as a part of the right created article 21; Kwhore v. State of H.P., (1991) 
sec 286. 

In a suitable case Supreme Court may direct District Judge to arrange legal aid; Bajiban 
Clw.uhan v. U.P. SRTC, 1990 Supp sec 769. 

40. Organisation of Yillage pancbayats.-The State shall take steps to organise 
village panchayats and endow them with such powers and authority as may be necessary 
to enable them to function as units of self-government. 

Notes on Article 40 

See the Amending Act on Panchayats. 

41. Right to work, to education and to public assistance in certain cases.-The 
State shall. within the limits of its economic capacity and development, make effective 
provision for securing the right to work, to education and to public assistance in cases 
of unemployment. old age, sickness and disablement. and in other cases of undeserved 
want. 

Notcs on Article 41 

Coon should so interpret an Act as to advance article: 41; Jacob v. Kuala Waftr Authority, (1991) 
I sec 28. 

42. Provision for just and humane conditions of work and maternity rtlief.
The State shall make provision for securing just and humane conditions of work and for 
maternity relief. 

43. Living wage, ek., Cor workers.-The State shall endeavour to secure, by suitable 
legislation or economic organisation or in any other way. to all workers. agricultural. 
industrial or otherwise. work, a living wage. conditions of work ensuring a decent 
standard of life and full enjoyment of leisure and social and cultural opportunities and, 
in particular, the State shall endeavour to promote cottage industries on an individual 
or co-operative basis in rural areas. 

1(43A, Participation of worken in management of industries.-The State shall 
take steps. by suitable legislation or in any other way, to secure the participation of 
work.ers in the management of undertakings, establishment. .. or other organisations 
engaged in'any industry.) 

44. Uniform civil code for the citizeM,-The State shall endeavour to secure for 
the citizens a uniform civil code throughout the territory of India. 

I. IDS. by tbc Constitulioa (Fony-~ Amendma:d) Ad, 1976. sec. 9 (w.c.r. 3.1.1977). 
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45. Provision for ffte and compulsory education for children.-The State shall 
endeavour to provide, within a period of ten years from the commencement of this 
Constitution, for free and compulsory education for all children until they complete the 
age of fourteen years. 

46. Promotion of educational and economic inteftsts of Scheduled Castes, 
Scheduled Tribes and other weaker sectioDS.-The State shall promote with special 
care the educational and economic interests of the weaker sections of the people. and, 
in particular. of the Scheduled Castes and the Scheduled Tribes, and shall protect them 
from social injustice and all foons of exploitation. 

Noles on Article 46 

A law prohibiting transfcr of land belonging to a member of a Scheduled Tribes to a non·tribals 
is valid; Lingappa v. Slatt af Maooffishlra. AIR 1985 SC 389. 

Regarding the expression "weaker sections of the Society", the Supreme Court has directed the 
Central Government to lay down appropriate guidelines; Shan,is'ar Builders v. Narayan Khimalal 
20101110. AIR 1990 SC 630, paragraphs 12·13. 

An employee belonging to backward classes has a fundamental right to be considered for promo
tion on the basis leases of article 16 read with article 46. M, an employee in the backward class 
category. was granted promotion when he approached the High Court. It was held that promotion 
could not be denied to another employee. who was similarly placed; Vishwas Anna Sawan/ v. 
Mllnicil)al Corporalioll ofGrealu Bombay, 19943 SC 573. 

47. Duty of the State to raise the level of nutrition and the standard of living and 
to improve public heallh.-'fhe State shall regard the raising of the level of nutrition 
and the standard of living of its people and the improvement of public health as among 
its primary duties and. in particular. the State shall endeavour 10 bring about prohibition 
of the consumption except for medicinal purposes of intoxicating drinks and of drugs 
which are injurious to health. 

48. Organisation or agriculture and animal husbandry.-The State shan endeav
our to organise agriculture and animal husbandry on modern and scientific lines and 
shall, in particular. take steps for preserving and improving the breeds, and prohibiting 
the slaughter, of cows and calves and other milch and draught cattle. 

1[48A. Protection and improvement of environment and safeguarding or forests 
and wild life.-The Slate shall endeavour to protect and improve the environment and 
to safeguard the forests and wild life of the country.] 

Now on Article 48A 

Articles 14,21 and 5IA(g) arc 10 be read together; Suboosh v. Siale of Bihar, AIR 1991 SC 
420. 

Through public'interest litigation brought by an institution in the locality on the basis 
of article 21, the dUlY under article 48A can be enforced; Salish v. Slate of U.p .. (1992) 

I. Ankle 4SA W:I$ inserted by Conslilulion (Forty·second A~ndJnent) A~1, 1977, sec. JO (w d. )·1-1977). 
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Supp (2) sec 94, paragraph J; Tarun v. Union of India, (1992) Supp (2) sec 448, 
paragraph 12. 

Duty under anicle 48A can be enforced through a letter, based 0,1 anicle 21; Mehta v. Union 
of India. (1992) Supp (2) sec 85, 633, 637. 

49. Protection ofmonumcnts and plac:es and objects otnationaJ imponance.-It 
shall be the obligation of the State to protect every monument or place or object of 
artistic or historic interest. I[declared by or under law made by Parliament) to be of 
national importance. from spoliation, disfigurement. destruction, removal. disposal or 
export. as the case may be. 

50. Separation of judiciary from uecutivc.-The State shall take steps to separate 
the judiciary from the executive in the public services of the State. 

51. Promotio~ of intemational peace and security.-The State shall endeavour 
10-

;a) promote international peace and s.:curity; 
(b) maintain just and honourable relations between nations; 
(c) foster respect for international law and treaty obligations in the dealings of 

orgainsed people with one another; and' 
(d) encourage settlement of international disputes by arbitration. 

Notes OD Artide 51 

/nJenuJlioncllaw ~ nGtioncllaw (IIWniciptIJ 1Ifw) 

The: foUowing propositions should be noled:-
(a) Intema.ionaJ treaties do not automalicaIly become part of national law. They have to be 

incorporated into the legal system by appropriate law. 
(b However. national courts gcnerally intcrpre1 statutes 50 as to maintain harmony with 

rules of inlcmationallaw. 
(c) Nazional legislation. even if contmy of intemationallaw, hai. to be respccled. 
(J) Power to implement treaties belongs exclusively to lhc Union .mdcr articl~ 2.53. 

Following cases support lhc above propositions:-
(i) Moti La] v. Stat~ of U.P .• AIR 1951 All 2.57 (FB). 

(ii) Bmwari Union, In r~. AIR 1960 SC 845. 
(iii) Ali Akbar v. Unit~d Arab R~public. AIR 1966 SC 230. 
(iv) Magtlllbhaiq v. UniOfl of l'WIitt AIR 1969 SC 783. 

(v) Varghese v. Bank ofCochin. AIR 1980 SC 470. 
(VI) Civil Rights Carnmilt~~ v. Union oflnditt AIR 1983 Kan185. 

(vii) Gramophoru Co. v. Binndra, AIR 1984 SC 667. 
An extradition treaty is to be constJUcd as a contract between the participatinp: nations and cCfect 

must be given to it. . 
Cases cited: 

I. Subs. by the Constilutioa (Scvenlb AmcDd~) Act. 1956. s:c. 27. rot 'dcclamt by PuIiameDI by 

""'. 
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(i) Arton No.2 Rl', (1896) J Q B 509. 
(il) R. v. Govt!mor of Ashford Remand Centrl', (1973) Current Law Year Book 1434. 

(iii) GOVeTnl1lt!nt of the Federal Republic ofGamony v. Sotiaridis, (1974) eLY 1665. 

75 

(iv) R. v. Govanor of Ashford Remand Cefllre, The Times. July 14. 1987, Current Law 
(August. 1987). 



'[PART IVA 

FUNDAMENTAL DUTIES 

SIA. Fundamental duties.-It shall be the duty of every citizen of India.-
(a) to abide by the Constitution and respect its ideals and institutions, the National 

Flag and the National Anthem; 
(b) to cherish and follow the noble ideals which inspired ?ur national struggle for 

freedom; 
(e) to uphold and protect the sovereignty, unity and integrity of India; 

(d) to defend the country and render national service when called upon to do so; 

(t) to promote harmony and the spirit of 'common brotherhood amongst all the 
people of India transcending religious, linguistic and regional or sectional 
diversities; to renounce practices derogatory to the dignity of women; 

if) to value and preserve the rich heritage of our composite culture; 

(g) to protect and improve the natural environment including forests. lakes. rivers 
and wild life. and to have compassion for living creatures; 

(II) to develop the scientific temper, humanism and the spirit of inquiry and refonn; 
(J) to safeguard public property and to abjure violence; . 

(j) to strive towards excellence in all spheres of individual and collective activity. 
so that the nation constantly rises to higher levels of endeavour and achieve
menl] 

Notes on .Article SIA 

FundDmenJal duties amIlluir en/orr:emelll 

Provisions as to fundamental duties cannot be enforced by writs. They can be promoted only 
by constitutional methods. But they can be used for interpreting ambiguous statutes. See 
undennentioned cascs: 

(i) Mumbai Kamgar Sabha v. Abtiulbhai, AIR 1976 SC 1455. 

(ii) Surya v. Union of India, .Am 1982 Raj I. 
(iii) Dasarathi v. Slate, AIR 1985 AP 136. 

(iv) Head Mas/us v. Union of India, ArR 1983 Cal 448. 
Where the constitutionality of an Act is challenged court may look at article 51 A to uphold it; 

Mohon v. Union of India, (1992) Supp I sec 594, paragraphs 41 and 42. 

Meaning of "excellence" 

In a case in which !he High Court of Allahabad quashed a notification issued under !he Land 
AcquiSition Act as mala fide, the High Court discussed the significance of article 51 A(g) and 
pointed out that a new chapter had been inserted in the Constitution to regulate behaviour and to 
bring about excellence. Article 5tA is in a positive fonn wi!h a view to striving towards excellence. 
People should nOI conduct themselves in a blamewonhy manner. 'Excellence' means surpassing 
merit, virtue, honest performance. ConstirutionaJ law givers have provided that the citizens of thi! 
great nation shall perform their duties in an excellent way rather !han perfonn them haJf heartedly. 

1. Ins. by lhc Constitution (Pony-second AmendmcDl) Act. 1976, sec. 11 (w.e.£. 3-1-1977). 
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Now the performance of duty comes within the sphere constitutional law which a court has to 
decide; Ram Prasad v. Stat~ of U.P., AIR 1988 All 309 (R.M. Sahai and B.I. Yadav, JJ). 

Environm~nt 

These duties have been particular invoked in litigation concerning the environment, Sec the 
undcrmentioncd cases: 

(i) Rural wigation KmJra v. Stalt! of U.P., AIR 1987 SC 359. 

(ii) Sochidanand v. Stalt! ofW.B .. AIR 1987 SC 1109. 

Fundam~nlal duti~J: US~ and inl~rpr~taJion 

The courts may look at the fundamental dulies while interpreting equivocal statutes which admit 
of two constructions. On the principle that as the duties Ofe obligatory on citizens, the State should 
also observe them, the Supreme Coun has, with reference to article 51 A(g), issued oral orders 
stopping quarrying operations at certain places in U.P. Similarly, it has issued directions regarding 
declaring disputed areas as 'reserved foresls' under sec. 20, Indian Forest Act, 1927. 

See the undermemioned cases: 
(i) Mumbai Kamgar &bha v. Abdufbhai, ArR 1976 SC 1455, paragraph 29. 

(ii) Rural Litigation Education Kendra v. GOY/. of V.P., AIR 1987 se 2426: (1987) Supp 
SCC 487 (Quarrying). 

(iii) Banwasi SeYa Ashram v. State of V.P., (1986) 4 sec 753; (1987) 3 see 304: AIR 1987 
se 374. (ForeslS). 



PART V 

THE UNION 

CHAPTER I-THE EXECUTIVE 

The President and Vice-Presjdent 

52. The President of India.-There shall be a President of India. 

53. Executive power of the Union.-( I) The Executive power of the Union shaH be 
vested in the PresidcnI and shall be exercised by him either directly or through officers 
subordinate to him in accordance with this Constitution. 

(2) Without prejudice to the generality of the foregoing provision, the supreme 
command of the Defence Forces of the Union shall be vested in the President and the 
exercise thereof shall be regulated hy law. 

(3) Nothing in Ihis article shall-
(a) be deemed to transfer to the President any functions conferred by any existing 

law on the Government of any State or other authority; or 
(b) prevent Parliament from conferring by law functions on authorities other than 

the President. 

Notes on Article S3 

Executive power 

The following propositions are worth noting:-

(a) Executive power must be exercised in accordance with the Constitution-including, in 
particular, the provisions uf anicle 14. 

(i) Ran v. Uflioflo/lndiu. AIR [971 SC 1002. 

(ii) Sanji'ev v. SIdle (J/ Madra.~, AIR 1970 SC 1102. 
(b) Executive power (so long as it does not violate the Constitution or the law) may be 

cxcn.:i.~ed without prior legislmive support. 
(i) MUKunubhui v. Unj()n 0/ India, AIR 1969 sC 783. 

(ii) Ram Ju'Wuya v. Slule o/Punjub. (1955) 2 SC 235. 
k) Executive power is the residue of fUnctions of Government; which are not legislative or 

judicial. MudlUlv Rao v. Uniun o/India, AIR 1971 SC 530. paragraphs 94, 96. 

54. Election of PresidenL-The President shall be elected by the members of an 
electoral college consisting of-

(a) the elected members of both Houses of Parliament; and 
(h) the elected members of the Legislative Assemblies of the St~tcs. 

[[Explullution.-In this artidc and in article 55, "State" includes the National Capital 
Tcrritory of Delhi and the Union Territory of Pondicherry.] 

I. In~. by [he Cunstltutiun (Seventieth Amendillent) AL1, 19'J2. sec. 2 (w.e.f. [·6·19'J5) 
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55. Manner of elution of President.-( I) As far as practicable. there shall be 
uniformity in the scale of representation of the diff~rent States at the election of the 

President. 

(2) For the purpose of securing such uniformity among the States inter se as well as 
parity between the States as a whole and the Union. the number of votes which each 

elected member of Parliament and of the Legislative Assembly of each State is entitled 
to cast at such election ~hall be determined in the following manner;-

(a) every elected member of the Legislative Assembly of a State shall have as many 
voles as there are multiples of one thousand in the quotient obtained by dividing 
the population of the State by the total number of the elected members of the 
Assembly; 

(b) if. afler taking he said multiples of one thousand. the remainder is not less than 
five hundred, then the vote of each member referred to in sub-clause (a) shall 
be further increased by one; 

(e) each elected member of either House of Parliament shall have such number of 
votes as may be obtained by dividing the total numhcr of votes assigned to the 
members of the Legislative Assemblies of the States under sub·clauses (a) and 
(b) by the total number of the elected members of both Houses of Parliament, 

fractions exceeding one-half being counted as one and other fractions being 
disregarded. 

(3) The election of the President shall be held in accordance with the system of 
proportional representation by means of the single transferable vote and the voting at 

such election shall be by secret ballot. 
'[Expianation-In this article, the expression 'population' means the population as 

ascertained at the last preceding census of which the relevant figures have been 

published: 
Provided thllt the reference in this Explana'ion to thc last preceding census of which 

the relevant figures have been published .~hall, until the relevant figures for the flr.~t 

census taken afler the year 2000 have been puhlished, he construed as a referencc to the 
1971 census. I 

56. Term of office of PresidenL-( I) The President shall hold orfice for a term of 
five years from the date on which he enters upon his nflice: 

Provided that-
(a) the President may, by writing under his hand addrcsscd to the· Vice-President, 

resign his office; 
(b) 

(c) 

the President may, for violation of the Constitution, he removed from orr.ce by 
impeachment in the m:mner provided in article 6 t; 
the President shall, nlltwithstanding the expiration (If his term, continue to hold 
office until his successor enters upon his orr.ce. 

\. Subs. by the Con~htulun (Farly·sec ond) AIrO::ndnw:nt Act, I'H6, sec. 12, for the f;Xp'muu;'m 
(w.eJ. :\·1·1977) 
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(2) Any resignation addressed to the Vice-President under clause (a) of the proviso 
(0 clause (I) shall forthwith be communicated by him to the Speaker of the House of 
the People. 

57. Eligibility for re·election.-A person who holds, or who has held, office as 
President shall, subject to the other provisions of this Constitution be eligible for re
election to thai office. 

58. Qualifications for election as President.-{ 1) No person shall be eligible for 
etection as President unless he

(a) is a citizen of India. 
(b) has completed the age of thirty-five years, and 

'(c) is qualified for election as a member of the House of the People. 

(2) A person shall nOI be eligible for election as President if he holds any offil:e of 
profit under the Governmenl of India or the Government of any State or under any local 
or other authority subject to the cOnlrol of any of the said Governments. 

Explanulioll.-For the purposes of this article. a person shall not be deemed to hold 
any office of profit by reason only that he is the President or Vice-President of the Union 
or the Governor I, .•. ) of any Slate or is a Minister either for Ihe Union or for any State. 

59. Conditions of President's office.--( I) The President shall not be a member of 
either House of Parliament or of a House of Ihe Legislature of any State, and if a member 
of ~ither House of Parliament or of a House of the Legislature of any State be elected 
President. he shall be deemed 10 have vacated his seat in that House on the date on 
which he enlers upon his office as President. 

(2) The President shall not hold any other ofl1ce of profit. 

(3) The President shall he entitled without p'lyment of renlto the use of his oflicial 
re.~idences and shall be also entitled 10 such emoluments. allowances and privileges as 
may he detemlined by Parliament by law and. until provision in Ihat behalf is so made • 
.'>uch emoluments. allowances and privileges as arc spccilied in the Second Schedule. 

(4) The emoluments and allow.mces of the Presidenl shall not be diminished during 
his term of omce. 

60. Oath of affirmation by the Presidenl.-Every President and every pcrsollllcting 
liS President or discharging the functions of the President shall, hcfore enlering urnn his 
office. make and subscribe in the presence orthe Chief Justice of India or. in his absence. 
the senior-most Judge of the Supreme Court available. an oath (Ir alTinnation in the 
following form, that is to say-

"I, A.B .• do ~wearinthenan"""fGud that I will faithfully execute the office of President 
solemnly affirm 

(or discharge the functions of tbe President) of India and will to the hest of my ahility 

I. The wont. .. or R;)jpramukh or Uparajl'l"1I.mukh" omincd oy the Constitution tSeventh Amc~dl1lcntJ Act. 
1956 • .ce. 29 and Sch 
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preserve, protect and defend the Constitution and the law and t~at I will devote myself 
to the service and well-being of the people of In<!ia." 

61. Proc:edu" for impeachment of the PresidenL-(1) When a President is to be 
impeached for violation of the Constitution, the charge shall be preferred by either 
House of Parliament. 

(2) No such charge shall be preferred unless-
(a) the proposal to prefer such charge is contained in a resolution which has been 

moved after at least fourteen days' notice in writing signed by not less than 
one-fourth of the total number of members of the House has been given of their 
intention to move the resolution, and 

(b) such resolution has heen passed by a majority of not less than two-thirds of the 
total membership of the House. 

(3) When a charge has heen so preferred by .either House of Parliament. the other 
House shall in\'l·~tigate the charge or cause the charge to be inve!>tigated and the 
President shall h;,~1." the right to appear and to be represented at such investigation. 

(4) If as a result ~df the inve.~tigation a resolution is passed by a majority of not less 
than two-thirds of the tota! memhership of the House by which the charge was inves
tigated or caused to be inve~tigatcd. declaring thoU the charge preferred against the 
President has been sustained, such resolution shall have the effect of removing the 
President from his office as from the date on which the resolution is so passed. 

62. Time of holding election to fill vacancy in the office of President and the term 
of office of person ele<:ted to fill causal vaeaney.-{ I) An election to fill a vacancy 
caused by the expiration of the term of office of President shall be completed before the 
expiration ~f the term. 

(2) An election to fill a vacancy in the office of President occurring by reason of his 
" death, resignation or removal. or otherwise shall be held as soon as possible after, and 
in no !.:ase later than six months from. the date of occurrence of the vacancy; and the 
person elected to Ii II the vacancy shall, subject to the provisions of article 56. be entitled 
tn holtl office for the full tenn of five years from the date on which he enters upon his 
"flice. 

63. The Vice-President of India.-'There shall be a Vice President of India. 

64. The Vice-President to be ex-officio Chairman of the Council of States.-1be 
Vice-President shall he ex- ojji(';o Chainnan of the Council of States and shall not hold 
any other office of profit: 

Provided that during any perilJd when the Vice-President acts as President or 
discharges the functiuns of the President under artkle 65, he shall not perform the duties 
t,f the office of Chairman of the CllUncii of States and shall not be entitled to any salary 
Ilr allowance payable 10 the Chairman of the Council of States under article 97. 
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6S. The Vice-President to act as President or to discharge his functions during 
casual vacancies in the office, or during the absence of President.-( I) In the event 
of the occurrence of any vacancy in the office of the President by reason of his death, 
resignation of removal, or otherwise, the Vice-President shall act as President until the 
date on which a new President elected in accordance with the provisions of this Chapler 
to fill such vacancy enters upon his oflkc. 

(2) When the President in unahle to discharge his functions owing 10 absence, illness 
or any other cause, the Vice-President shall discharge his functions until the dale on 
which the President resumes his dulies. 

(3) 1be Vice-President shall, during and in respect of. the period while he is so acting 
as. or discharging the functions of President. have all the powers and immunities of the 
President and be entitled to such emoluments. allowances and privileges as may be 
determined by Parliament by law and. until provision in that behalf is so made. such 
emoluments. allowances and privileges as are specilied in the Second Schedule. 

66. EJection of Vice-Presidenl-( I) The Vice-President shall be elected by the 
'(members of an electoral college consisting of the members of both Houses of 
Parliament] in accordance with the system of proportional representation by means of 
lhe single transferable vote and the voting at such election shall be secret ballot. 

(2) The Vice-President shall not he a member of either House of Parliament or of a 
House of the Legislature of any State. and if a member of either House of Parliament 
or of a House of the Legislature of any State be elected Vice-President. he shall be 
deemed to have vacated his seat in that House on the date on which he cnters upon his 
office as Vice-President. 

(3) No person shall be eligible for election as Vice-President unless he
(0) is a citizen of India; 
(b) has completed the age of thirty-five years; an~ 
(c) is qualified for election as a member of the Council of States. 

(4) A person shall nOI be eligible for election as Vice-President ifhe holds any office 
of profit under the Government of India or the Government' of any State or under any 
local or olher authority ~ubject to the control of any of (he said Governments. 

£.xplanation.-For the purposes of this article. a person shall not be deemed to hold 
any office of profit by reason only that he is (he President or Vice-President of the Union 
or the Governor2

[ ... ] of any State or is a Minister either for the Union for any State. 

67. Term of office of Vice-Presidenl-The Vic~-President shall hold office for a 
tenn of five years from the date on which he enlers upon his office: 

Provided that-
(0) a Vice-President may. by writing under his hand addressed to the President. 

resign his office; 

I. sut.. by the Constitutioll (Eteventh AmcadmcoI) ACl, t96t. ICC. 2. for "mcmbcn of bod! Housa of 
P'Izrli:arnent lISSICniJIed III • join( meetinI". 

2. The wonb "or Rajpnunukb or Upanjpmmukb" omitted by the Constitution (SeVClllb AmendmcnI) ACl, 
t 956. ICC. 29 and Sch. 
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(h) a Vice~President may be removed from his office by a resolution of the Council 
of States passed by ,I majority of all then members of the Council and agreed 
to by the House (If the People; but no resolution for the purpose of this clause 
sh.l11 be moved unless at least fourteen days' notice has been given of the inten~ 
tion to move the resolution; 

(e) a Vice~President shall. notwithstanding the e:\piration of his term. continue to 
hold office until his successor enters upon his office. 

68. Time of holding election to fill vacancy in the office of Vice-President and 
the term of office of person elected to fill causal vacancy.-(I) An election to fill a 
vacancy caused by the e:\piration of the tenn of office of Vice-President shall be 
completed before the e:\piralion of the term. 

(2) An election to fill a vacancy in the office of Vice-President occurring by reason 
of ~is death. resignation or removal. or otherwise shall be held as soon as possible after 
the occurrence of the vacancy. and the person elected to fill the vacancy shall. subject 
to'the provisions of article 67. be entitled to hold office for the full term of five years 
from the date on which he cnters upon his office. 

69. Oath or affirmation by the Vice.President.-Every Vice-President shall. 
before entering upon his office. make and subscribe before the President. or some person 
appointed in that behalf by him. an oath or affirmation in the following form, that is to 
say-

swear in the name of God. . . 
"I. A.B .• do I I ffi that I Will bear true faIth and aJleglance 10 the 

so emn ya Inn 
Constitution of India as by law established and thai I will faithfu!ly discharge the duty 
upon which I and 'about to enter." 

70. Discharge of President's functions in other contingencies.-Parliamcnt may 
make such provision as it thinks fit for the discharge of the functions of the President 
in any contingency not provided for in this Chapter. 

1[71. Matters relating to, or connrekd witb, the elretion or a President or Vice 
President.-( l) AU doubts and disputes arising oul of or in connection with the election 
of a President or Vice-President shall be inquired into and decided by the Supreme Court 
whose decision shall be final. 

(2) If the election of a person as Presidenl or Vice~President is declared void by the 
Supreme Court. acts done by him in the exercise and performance of the powers and 
duties of Ihe office of President or Vice-President. as the case may be. on or before the 
date of the decision of the Supreme Court shall not be invalidated by reason of that 
declaration. 

l. An. 71 has beeD AlCCCSSiYdy 1\Ib$. by the ConSIilUltoQ (ThiI'ly-ninib ARJelldmcut) Aa. 1975. ICC. 2 
(w.e.f. 10-S-1975) l1li1 the CoastiMioa (Powlh-roUrtb AmeJldRJellt) Ad, 1973. 5ICC. to, 10 read as above 
(w.e.!. :zo.6-1979). 
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(3) Subject to the provisions of this Constitution, Parliament may hy law regulate 
any matter relating to or connected with the election of a President or Vice-President. 

(4) The election of a person as President or Vice-President shall nOI be called in 
question on the ground of the existence of any vncancy for whatever reason among the 
members of the electoral college electing him.) 

72. Power of President to grant pardons, etc., and to suspend, remit or commute 
sentences in certain cases.-( I) The President shall have the power to grant pardons, 
reprieves. respites or remissions of punishment or 10 suspend. remit or commute the 
sentence of any persons convicted of any offencc- . 

(a) in all cases where the punishment or sentence is by a Court Martial; 

(b) in all cases where the punishment or sentence is for an offence against any law 
relating to a matter which the executive power of the Union extends; 

(c) in all cases where the sentence is a sentence of death. 
(2) Nothing in sub-clause (a) of clause (I) shall affect the power conferred by law 

on any officer of the Anned Forces of the Union to suspend, remit or commute a 
senlence passed by a Court Martial. 

(3) Nothing in sub-clause (c) of clause (I) shall affect the power to su.spend, remit 
or commute a sentence of death exercisable by the governor'[···J of a Slate under any 
law for the time being in force. 

Notes on Article 72 

The effect of a series of decisions of the Supreme Court (and of some High Courts) is: 

(a) The exercise of the power by the President under article 72 is primarily a matter for his 
discretion and the couns would nol interfere wllh his actual decision on the merits. 

(b) But courts exercise a very limited power of judicial review, to ensure that the President 
considers all relevant materials before coming to IUs decision. 

(c) The President can, in the exercise of this power, examine the evidence afresh. In doing so, he is 
001 sitting as a court of appeal. His power is independent of !he judiciary. He can, therefore, afford relief 
not only from a senten:e which be ~ as tmduly harsh, but also from an evident miSlake, 

(d) The President is not bound to hear a petitioner for mercy before he rejects the petition. The 
undermentioned decisions support the above propositions: 

(i) NanaYaliv.Sto.teofBombay. AIR 1961 SC 122. 
(ii) RamtlIUIjah v. Supdr., C~nlral Jail, AIR 1974 SC 31. 

(iii) Gods~ v. Stal~ of Maharashtra, AIR 1961 SC 600. 
(iv) Sarru v. KhagmJra, AIR 1961 SC 334. 
(v) Krishan. v. S'au of It.P., (1975) Unreponcd Judgments of Supreme Court 951. 

(vi) Mo."" v.Union of India, AIR 1980 SC 2147. paragraphs 59-60, 72 and 100. 
(vii) Kuljit v. Lt. GOlJmwr, AIR 1982 SC 774. 

(viii) H",rbans v. Stauf U.P., AIR 1982 SC 849. 
(ix) C~MUgadU, In re, lLR (1955) Mad 92. 
(x) D.I.G. v. Rajaram, AIR 1960 AP 259. 

/ 

I. The: woois 'W ~ .. omiacd by tbc: ConsUtuUon (Scvmtb Amcno:1m=nl) Act, t?56. lee. 29 and Sch. 
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(lli) PuIlUWWt'. In rr. AIR 1959 My~ J 16. 

(xii) }U.~WUIII v. ~ilult" 01 Punjuh, AIR 1967 Punj 155. 
(lliii) HuJwm Sinxh v. Slale (II Punjab. AIR 1975 P & H 902. 

(lliv) KehurSingh v. Union ol/ndia, (191!1t) 4 see 693: AIR 1989 se 653: 

(xv) Slale tJI Punjab v. }oKinder SinJ:h. (1m) GU 1464 (SC). 

Presidential clemency and death senlence 

85 

Fwm time to lime. the question uf the Prcsident'~ power to commute the sentence of death into 
a lesser sentence come:; up for discu~~ion bclure the public. This is not a purely legal matter and 
involves several ethical and social implications. Unfortunately, a few misconceptions prevail on 
Ihe subject, becau~e of the failure 10 appreciate ~everal important socio-Iegal aspects; 

In India, the Constitution. by article 71( I), gives to the President the power to grant paradons. reprieves. 
respites or remissions of puni~ment or \0 suspend, remit or commute the sentence of any perwn convicted 
of any offence:, ~r alia, where the sentence ill one of dcalh. 1bc Constitution does oot purport to seI out 
the criteria on the basis of which the Presidential power is to be exercised. Similar provisions ex.ist in the 
United Stale Constiwtion where article II. sec. 2. gives the President the power to grant reprieves and 
panJon.~ for offences against the United States, excepl in ca.o;es of impcacflmen1. In American law, much 
more important is the power of the Governor to conunute the sentence of dealh into one of imprisonment 
for life. being a power ronfem:d by the Constitution of almost ea:h State in the United States on the 
Governor. In the United Kingdom. the oonespooding power has oome to be known as the prerogalive of 
mercy and is vested in the sovereign. Although. since 1965. death sentence for mun1er has been abolished 
in England. there is considerable liternture concerning the exercise of this power by the sovereign in 
England during the period when the oouns were empowered to award the death sentence for mun1er. 

Manner of exercise 

The Constitution of India is silent as to the manner in wh1ch the Presidential power is to be 
exercised. But it seems a reasonable view 10 take thai this power. like other powers of Ihe President, 
is expected to be exercised on the advice of the Cabinet. In England, the sovereign invariably acts 
on the advice of the Home Secretary and it is stated that on the outer side of the Home Secretary's 
chamber, cettain words have been inscribed which emphasise the tremendous power of life and death 
which so comes to be vested in the Home Secretary. In many States in the United States. the: Constitution 
or the law has provided for Advisory Boards to the advise the Governor in the exercise of clemency. 

S"" 
Where the earlier petition has been rejected by the President, stay cannot be obtained by filing 

another petition; GUr8niben (I/) v. S/Qu 01 Gujarat. (1990) Cr U 273, paragraph 7. 

Posilion elsewhere 

Consistent with the democratic principle that the people are the source of all political power, 
the Constitutions of the various States in the United Slates designate the institution that will wield 
the clemency power. The Advisory Board (wherever created) may have the Governor as a member. 
or may sit separately and send its recommendation to the Governor. In some state (e.g. AriZona, 
Delaware, Louisiana. Pennsylvania. Texas), the State Constitution prohibits the Governor from 
granting clemency where the Advisory Board has made an unfavourable r~ommendation. In a few 
Stales, the Constitution of the State vests the power exclusively in the Advisory Board. To Ihis 
categol)' belong Connecticut, Georgia. Idaho and. Utah. Where Advisory Boards have been 
constituted, the Boards are, in rorne cases, staffed by elected officials while in othen; the Board is 
composed of members appointed by the Governor. In some States (e.g. Oklahoma, South Dakota, 
Texas), the nominations 10 the Board are made by a variety of agencies-namely. the Governor, 
the Chief Justice of the Slate Supreme Court and the Pre.sidcnt of the Court of Criminal Appeals. 
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Should India adopt a system of having an Advisory Board for advising the President in exercis
ing the prerogative of mercy? There are some basic difficulties here. 1be advice of the Board carulOl 
be madc binding on the President without amending the Constitution. If the President rcjttU its 
advice, controversies are likely to be raised. Again. if the Board is 10 ~nsisl of persons other lhan 
silting judges, the Board would find it embarrassing to reconsider and review matters considered 
by the high judiciary. H the Board is to consist of non-judicial pc:rsonncl. it may often be found inadvis
able to communicate to several persons the seasons for proposed exen:::ise of prerogative of mercy. 

II should, however, be mcnlioned mal there is nothing to prevent the President from consulting 
the Attorney General. The tenns of article 6(2) of the Constitution are wide enough to enable him 
to do so. In an exceptional case, the President can even refer the matter for opinion to the Supreme 
Court. Here again. the terms of article 143 of the Constitution arc wide enough. 

The New Commonwetlith 

Some years ago, De Smith, a reputed scholar of constitutional law, studied the 'New 
Commonwealth'-i.e. the group of countries especially comprising African, Caribbean and Far East 
members of the Commonwealth. He noted at that time in Malaysia, there is a Pardons Board-a body 
with an unofficial and potentially non-political majority-to tender advice to the Hcad of the State. In 
Sicra leone. the Prime Minister assumes the responsibility. he must consult a Conuninee of the Cabinet 
for capital cases, but is 1101 bound to accept their advice. Advisory Committees, including the Attorney 
General, exist in a few other countries of the New Commonwealth. Nigeria had an Advisory Comminee 
with a medical practitioner as one of its members. Incidentally, the Ceylon Constitution oi 1947-48 
envisaged that the Governor General shall not grant a pardon, respite or remission to an offender without 
first receiving, in every case, the advice of one of his Ministm. Further, where any offender shall have 
been condemned to suffer de<uh by the senletlc:c of any court. the Governor Gcncr.tl shall cause a report 
10 be made by the Judge who tried the case and also obtain the AUomcy General's advice thctcon. The 
report and the advice should then be sent to the Ministet who is to advise the Governor General. 

Considentlons to be taken Into account 

What are the considerations usually taken into account in commuting the sentence of death to 
imprisonment for life'? To this question, one can give the answer that these cannot be cataloged. 
Sir John. Anderson, in his evidence before the Royal Commission on Capital Punishment in England 
(1949·53). pointed out that it would be extremely difficult to give, in a mort statement, "an adequate 
impression of the cumulative considerations which the Home Sccretary has to take into account". 

Earlier in 1907, Herbert Gladstone, Home Sccretary, in a spt!eCh in the House of Commons. 
emphasised that numerous consideration.> arc relevant and that the exercise of the prerogative does 
not depend on principles of strict law and justice, still Ie:.s of scntinlcol. "It i~ a question of policy 
and judgment in each case, and in my opinion. a capital execution which, in its cin:umstances, ~ 
horror and compassion for the ctJlprit rather than a sen~ of indignation aI his crime is a great evil." 

Some of the importan! considerations thai are taken into account in granting a reprieve had been 
noted by the Law Commission of India in its Report on Capital Punishment. ThCSC' include want 
of p~mcditation, age. mental or physical condition ofthc offender. past conduct. ex.t.cmaI pre5.'lurcs 
which might have impaired indepcndcntjudgmcnl, medical abnormality falling shoo of legal insan
ity. and so on. Discovery of new cvidence is also not ruled OUI. There is at leasl one recorded case 
in England of enor. A petition for clemency submitted to the 50ve~ign was referred to the Court 
of Criminal Appeal. At the hearing, Lord Goddard (Lord Chief Justice) admitted further evidence 
on the merits and it was found that the convicted person was totally innocent. 

The English vicw is that where the Home Sccn:tlll)' fccls that despite the verdict of the jury 
there is a $Cinlilla of doubt about the prisoner's guill, reprieve may be granted. Occasionally. it has 
been fell righlto commute the sentence in deference to a widely $pl"C3d or stroeg local expression 
of public opinion for mercy on the ground that it would do more harm than good if the result was 
to arouse sympathy for the offender and hostility to the law. 
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Need Jor 1M power 

Writers on law and political science often put the fundamental question. ls then: Deed for the 
prerogative of mercy? The Law Commission of India. in its Report on Capilal Punishment (1967), 
examined the question at grcatlengtb. Its Report (Vol. I. pages 317-18 para. 102S) discusses several 
aspects of the prerogative. It is sometimes argued that in a country like India, where the sentence 
of death is not mandatory and the court is free to consider the circumstances relevant 10 the question 
of sentence. the prerogative of mercy is not needed. However, the Law Commission did not agree 
with this view. The Commission noted: ''There are many maners which may not have been 
considered by the courts. The hands of the court are tied down by the evidence placed before it. A 
sentence of death passed by a Court after consideration of all the materials placed before it may 
yet require m;:onsideration because of: (i) facts not placed before the coun, (") facts placed befote 
the coun but nOi in the proper manner. (U'I) acts discovered after the passing ofthc sentence (w) 
evenlS which have developed after the passing of the sentence. and ( ... ) other special features. Nor 
can one codify and selcctthese special features which would be too numerous too lend themselves 
to codification. For these reasons, we dO'nol recommend any change in the scope of tbCsc powen." 

The uuth of the mater is lhallaw is made: for man. Justice is much rmrc than 111m: codes arxI pm:abds.. 
There arc occasions when justice and humanity demand thai: nccy be shown in the matlcI' of scr.tmce. 

In the American case of Grossman (l92S. 2S7 U.S. 87) the Supreme Coon pointed OUllhal' 
executive elemency exists to afford relief from undue harshness or evidenl mistakes in the opc:ntioo 
or enforcement of the criminal law. 'The adlT,inistration of justice by the courts is DOl a1wa~s wi .. 
or certainly considerate of Circumstances which may properly mitigateguill. To afford a remedy. it 
has always been thought essential in popular Governments. as well as in monarchies 10 vest in wme 
authority ether than the court, power to ameliorate or avoid particular judgments .... Our Constitution 
confers this discretion on Ihe highest office in the nalion in confidence that he will not abuse it." 

73, Extent of executive power of the Union.--{ J) Subject to the provisions of this 
Constitution, the executive power of the Union shall extend-

(a) to the matters wilh respect 10 which Parliament has power to make laws; and 
(b) to the exercise of s'Jch rights, authority and jurisdiction as are exercisable by 

the Government of India by virtue of any treaty or agreement: 

Provided thaL the executive power referred i.o in sub-clause (a) shall not, save as 
.:xpressly provided irithis Constitution or in any law made by Parliament. extend in any 
State J , ••• J to malft:rs with respect to which the Legislaltm: of the Staft: has also poW"'.r to make 
laws. 

(2) Until otherwise provided by Parliament. a State and any officer or authority of a 
State may, notwith£tanding anything in this article. continue Lo exerciSC': in matters with 
rClipcctto which Parliament has power to make laws for the State such executive power 
or functions as the State or officer or authority thereof could exercise immediately before 
the commencement of this Constitution. . 

Council of Mjnister.f 

74, Council of Ministers to aid and advise President._1[(1) There shall be a 
Council of Ministers with the Prime Minister at the head to aid and advise the president 
who shall, in the exercise of his functions, act in,accordance with such advice:] 

I. The words and lellen w.pccified in P:ut A or P.lrt 8 of (he FifSl Schedule" omitted by (he CoastiuwOll 
(Seventh Arnendrneftl) Act, 19S6, sec. 29. Mel Sch. 

2. Subs. by the Constitution (Forly-sccoad Amendmenl) Act, 1976, SCl:. Il. for c1:wsc (I) (w_cJ. 3-1-
19n). 



88 The Constitution of India Article 75 

I[Provided that the President may require the Council of Ministers to reconsider such 
advice, either generally or otherwise. and the President shall act in accordance with the 
advice tendered after such reconsideration.] 

(2) The question whether any, and if so what. advice was tendered by Ministers to 
the President shall not be inquired into in any court. 

Notes on Article 74 

Advice of Cabinet 

. By the pen::mpl0I)' provisions of articJe 74( I) as it oow stands (i.e. after the 42nd and 44th Amendments) 

the ~ is boorw:l in every case 10 act 00 the Idvice of the Qlbina. The amendment inoorporar.c5 the 
view takm in ~rv. SIau cfPlmjab, AIR 1974 SC 2192 Forth!: i:Jlesl English proctic:e. see-

,(i) Ha15bury, 4th Ed., Vol.S paragraph 938. 
(iJ) Hood Philips. Constitutional and Administrative Law (1978), pages 148·49. 

ConftdentiJJlitJ of CiJbinel d«isions 

Sec S.P. Gupta v. Union ojlndw. AIR 1982 SC 149, paragraph 60-61 and Stale of Rajasthan 
v. Union of India. AIR 1977 SC 1361, paragraphs 82·83. Sec: abo nOles on anicle 78. 

Article 74(2) does 00( bar scrutiny of advice tendered by the council of MiruSim to the President. 

Couns are justified in looking into the basis of Ihe advice subjeci to the prOVisions of section 
123 of Ihe Evidence Act; Kartar Singh v. Stalt! 0/ Punjab. JT (1994) 2 SC 423. 

75. Other provisions as to Ministcrs.--(I) The Prime Minister shall be appointed 
by I.he President and the other Ministers shall be appointed by the President on the advice 
of the Prime Minister. 

(2) The Minister shall hold office during the pleasure of the President. 
(3) The Council of Ministers shall be collectively responsible to the House of the People. 

(4) Before a Minister enters upon his office. the President shall administer to him the oaths 
of offICe an~ of secrecy according to the foons set out for the purpose in the Third Schedule. 

(5) A Minister who for any period of six consecutive months is not a member of 
either House of Parliament shall at the expiration of that period cease to be a Minister. 

(6) The salaries and allowances of Ministers shall be such as Parliament may from 
time to time by law determine and. until Parliament so determines. shall be as specified 
in the Second Schedule. 

Noles 00 Article 7S 

Describing a person as DepUly Prime Minister is deSCriptive only. and such description does 
nol confer on him any powers of Prime Minister. Hence. oath as Deputy Prime Minister is nOI 
invalid; K.M. Sharmo Y. Devi wi. AIR 1990 SC 528 (Ransa Natha Misra and M.M. Pubchhi JJ). 

The Attroney-General for bldia 

76. Altorney-General for India.-(I) The President shall appoint a person who is 
qualified to be appointed a Judge of the Supreme Court to be Attroney-General for India. 

t, Ins. by tile Constitution (Forty·fourth Amendment) Act. 1978. sec. II (w.e.f. 20-6-1979). 
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(2) It sha1l be the duty of the Attroney-General to give advice to the Government of India 
upon such lega1 matters. and to perfonn such other duties of a legal character. as may from 
time to time be referred Or assigned to him by the President. and to discharge the functions 
conferred on him by or under this Constitution or any other law for the time being in force. 

(3) In the performance of his duties the Attroney-GeneraJ shall have right of audience 
in all courts in the territory of India. 

(4) The AUroney-General shall hold office during the pleasure of the President. and 
shall receive such remuneration as the President may determine. 

Conduct 01 Government Business 

77. CondUd or busmH! orthe Government or India.-(l) A1I executive action of 
the Government of India shall be expressed to be taken in the name of the President 

(2) Orders and other instruments made and executed i~ the name of the President 
shall be authenticated in such manner as may be specified in rules l to be made by the 
President. and the validity of an order or instrument which is so authenticated shall not 
be called in question on Ihe ground that it is not an order or instrumenl made or executed 
by the President. 

(3) The President shall make rules for the more convenient transaction of the business 
of the Government of India. and for the allocation among Ministers of the said business. '2, __ .] 

Notes on Artlde 77 

Anicle 77. as per judicial decisions, applies to all execu1iv~ action of the Government of India, 
including constitutional or statutory functions, and even including quasi-judicial powcn. Sec the 
undcnnentioned decisions: 

(i) Su.!whu Singh v. Slal~ a/ Punjab, AIR 1974 SC 2192. 
(if) Union 0/ India v. Sri"ali, (1976) 1 SCWR 173. 

(iii) Kafyan Singh v. S'ale af U.P., AIR 1962 SC 1183. 
(iv) Shanna v. Union of India, AIR 1970 Dd 250. 

(v) AnanJa v. Chi~fSec,elary, AIR 1966 SC 657. 

78. Duties or Prime Minister as respects the rurnishing or inrormation to the 
Pnsident. etc.-It shall be the duty of the Prime Minjster-

(tI) to communicate to the President all decisions of the Council of Ministers relating 
to the administration of the affairs of the Union and proposals for legislation; 

(b) 10 furnish such infonnation relating to the administration of the affairs of the 
Union and proposals for legislation as the President may call for, and 

(e) if the President so requires, to suhmit for the consideration of the Council of 
Ministers any matter on which a decision has been taken by a Minister but which 
has nut been considered by the Council. 

t. Sec NutifiClllw.; No. S.O. 2297. d:dcd lbc lrd No~, 1951. Gndll: of I~ E..1r.l.. 1951, PI.. II, 
See. 1 (ii). p. illS. III amended from time 10 lime. 

2. Cause (4)'w;u Uu. by the CoasIilutioa (Porty.1C:!:OAd AmcDdmcnI) Ac!. 1976, sec. 14 (w.d. ]-1-197"1) 
IUId was omiucd by lbe Constilldioo (Porty-fOllnh Amcndmcilt) Ad, 1971, see. 12 (w.c.f. 20-6-1979). 
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Not" 00 Article 78 

Cabinet Stcucy 

Resolutions or other deliberations at meetings of State Cabinet n:nd advice finally tendered in pursu
ance of such delibemtions, are privileged from disclosure in court. But if Government produces them 
without any objection. the court can look inca them. See the undcrmcnlioncd decisions: 

(i) Stak of PUlijab v. Sodhi SuUrdev, AIR 1961 SC 512. 532. 
(it) Stau of M.P. v. NandlaJ, AIR 1987 SC 251. 

See also Note~ on anicle 74. 

_ CHAPTER II-PARLIAMENT 

General 

79. Constitution of ~rliament.-There shall be a Parliament for the Union which 
shall consist of the President and two Houses to be known respectively as the Council 
of states and the House of the People. 

SO. Composition of the CouDcD of States.-{I) 'e'···lThc Council of States} shall 
consist or-

(a) twelve members to be nominated by the President in accordance with the 
provisions of clause (3): and 

(b) not more than two hundred and thirty·eighl1'epresentatives of the States J[and 
of the Union territories]. 

(2) The allocation of seats in the Council of States fO be filled by representatives of 
the States J[and of the Union territories] shall be in accordance with the provisions in 
that behalf contained, in the Fourth Schedule. 

(3) The members to be nominated by the President tihder sub·c1ause (a) of clause (1) 
shall consist of persons having special knowledge or practical experience in respect of 
such matters as the following, namely:-

Literature, science, art and social service. 
(4) The representatives of each State"[·"] in the Council of States shall be elected 

by the elected members of the Legislative Assembly of the State in accordance with the 
system of proportional representation by means of the single transferable vote. 

(5) The representatives of the 5rUnion territories] in the Council of Stales shall be 
chost;:n in such manner as Parliament may by law prescribe. 

I. sut.. by die CoAstiMioll (Tbirty·fifth Ameodmc:at) Ad. 1974. ICC. 3. fill" '"The Council 01 StalCSH 

(w.d. 1-).1975). 
2. 1be words "Subject 10 !he provisions of pangrapb 4 of the Tenth Schedule" omitted by !he ConstilWOO 

(Thirty-lixth Amendment) Act. 1975. ICC. 5 (w.e.f. 26-4·1975). 
J. Added by the Constitation (Sevmth Amcndmem) Ad, 1956. ICC. 3. 
4. The words and lcuen "'"speciracd ill Part A OJ Pan B of the: filii ScbedaleH omitted by Coztstitlttioo 

(Seventh Amcndmc.al) Ad, J 956. sec. 3. 

5. Subs. by the COIUIituUoli (Sevallb Amcndmcm) Act, 1956. ICC. 3. fill" "Ralell specified in Part C oItbe 
FlrSI: Schedule." 
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1[81. Composition or the House or tbe People.-( I) 2[Subject to the provisions of 
article 331 J[ ... ], the House of the People shall consist of-

(a) not more than 4(five hundred and thirty members] chosen by direct election from 

territorial constituencies in the States, and 
(b) not more than ~(twenty members] 10 represent the Union territories, chosen in 

such manner as Parliament may by law provide. 
(2) For the purposes of sub-clause (a) of clause (1)--
(a) there shall be allotted to each State a number of seats in the House of the People 

in such manner that the ralio belween thai number and the population of the 

State is, so far as practicable. the same for all Stales; and 
(b) each State shall be divided into territorial constituencies in such manner that the 

ralion between the population of each constituency and the number of seals 

allotted to it is, so far as praclicable, the same throughout the State: 
6IProvided that the provisions of sub-clause (a) of this clause shall not be applicable 

for the purpose of allotment of seats in the House of Ihe People to any State so long as 

t~e population of that Stale does nol exceed six millions.] 
(3) In this article, the expression 'population' means the population as ascertained at 

the last preceding census of which the relevant figures have been published: 
7IProv ided that the reference in this clause to the last preceding census of which the 

relevant figures have been published shall, until the relevant figures for the nrst census taken 
after the year 2000 have been published, be construed as a reference:o the 1971 census.] 

81. Readjustment after each census.-Upon the completion of each census, the 
allocation of seats in the House of the people to the States and the division of each State 
into territorial cort'stituencies shall be readjusted by such authority and in such manner 
as Parliament may by law detennine: 

Provided that such readjustment shall not affect representation in the House of the 
People until the dissolution of the then existing House: 

8[Provided further that such readjustment shall take effect fro\Tl such date as the 
President may, by order. specify and until such readjl1stment takes effect, any election 
to the House may be held on the basis of the territorial constituencies existing before 
such readjustment: 

Provided also that until the relevant figures for the first census taken after the year 
2000 have been published. it shall not be nece:isary to readjust the allocation of seats in 

I. Subs. by the Constitution (Seventh AJJEndmcnt) Act. 1956, sec. 4, for web. 81 aDd 81. 

2. Subs. by the Constitution (Thiny·fifth Amendment) hct. 1914, sec. 4, for uSubjcct to the provisions of 
lIfticle 331" (w.d. 1·3· 1915). 

3. 11Jr, woctb and figure "and paragrapb 4 of the Teoth Sehedule~ omitted by the Constitutioo (Thirty-sixth 
Amendment) Act, 1975, sec. S (w.d. 2641975). 

4. Subs. by lhe Goo. Daman and Diu Reotpn.isatioo Act, 1981 (18 of !981), sec. 63 for ufive la.JDdred aDd 
twenty-five members" (w.e.f. 3O-S-1987). 

5. Subs. by the Constitution (Thirty-fi~ Amendment) Act, 1973, sec. 2. for '"twenty·five members". 

6. Ins. by the Constitutioll (Thirty-fiJII AmcDdmeut) Act, 1973,1CC.2. 

7. Ins. b1the ConstitutioD (Porty-sccond Amendmenii Act. 1976, sec. IS (w.e.r. J.1-19m. 
8. Ins. by the ConstirutiOZJ (Forty-leCODd Amendmezat) Act. 1976, sec. 16 ( ... e.f. 3-1-1977). 
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the House of the People to the States and the division of each State into territorial 
constituencies under this article.) 

83. Duration of Houses of Parliament.-{ I) The Council of States shall not be 
subject to dissolution, but as nearly as possible onc·third of the members thereof shall 
retire as soon as may be on the expiration of every second year in accordance with the 
provisions made in that beha1f by Parliament by law. 

(2) The House of the People, unless sooner dissolved, shall continue for I[five years] 
from the date appointed for its first meeting and no longer and the expiration of the said 
period of I [five years) shall operate as a djssolution afthe House: 

Provided that the said period may, while a Proclamation of Emergency is in operation. be 
extended by Parliament by law for a period not exceeding one year at a time and not extending 
in any case beyond a period of six months.after the Proclamation ~ ceased to operate. 

84. Qualification for membership of Parliament.-A person shall not be qualified 
to be chosen to fill a seat in Parliament unless he-

2«a) is a citizen of India, and makes and subscribes before some persons authorised 
in that behalf by the Election Commission an oath or affinnation !lCcording to 
the fonn set out for the purpose in the Third Schedule;] 

(b) is in the case ofa seat in the ~il of Stales, not less than thirty years of age and, in 
the case of a seat in the House of the People, not less than twenty-five years of age; and 

(c) possesses such other qualifications as may be prescribed in that behalf by or 
under any law made by Parliament. 

3[85. Sessions of Parliament, prorogation and dissolutioo.-{ I) The President 
shall from time to time summon each House of Parliament to meet at such time and 
place as he thinks fit, but six months shall not intervene between its last sitting in one 
session and the date appointed for its first sitting in the next session. 

(2) The President may from time to time
(a) prorogue the Houses or either House; 
(b) dissolve the H('Iuse of the People.] 

Nota: on Article 8S 

See the undermentioned cases: 
(i) &0 v. Indira, AIR 1971 SC 1002. 

(ii) Indira v. Rajnarmn, AIR 1975 SC 2299. 

86. Right of President to address and send messages to Houses.--(l) The Presi
dent may address either House of Parliament or both Houses assembled together, and 
for that purpose require the attendance of members. 

I. Subs. by Constitutioo (Forty-fowtb AmtDdmcDt) Ad, 1978, see. 13, for 'm. yean' (w.c.f. 20-6-1979). 
The wonb 'm )aB' were aIbs. for the ori,iDII WOldt 'five yean' by the Constitution (Forty-lCCODd 
~) Act, 1976, lICe. 11 (w.c.f. 3-1-1977). 

2. Sa. by the Ccmtitutioa (limadh AmeadmcDt) Ad 1963, lICe. 3, for dauJc (a). 

3. sut:.. by !be ConslitIIlion (Fint AmeodmeDI) Ad. 1951. lICe. 6, (or article. 8~. 
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(2) The President may send messages 10 either-House of Parliamenl, whether with 
respect to a Bill then pending in Parliament or otherwise, and a House to which any 
message is so sent shall with all convenient despatch consider any matter required by 
the message to be laken into consideration. 

87. Special address by the President.-{l) At the commencement of l[the first 
session after each general election to the House of the People and at the commencement 
of the first session of each year] the President shall address both Houses of Parliament 
assembled together and infonn Parliament of the causes of its summons. 

(2) Provision shall be made by the rules regulating the procedure of either House for 
the allotment of time for discussion of the matters referred to in such address2

[ .. ",]. 

88. Rights of Ministers and Attorney.General as respects Houses.-Every Minis
ler and the Attorney-General of India shall have the right to speak in, and otherwise to 
take part on the proceeding of, either Housc,.any joint sitting of the Houses, and any· 
Committee of Parliament of which he may be named a member, but shall not by virtue 
of this article be entitled to vote. 

Officers of Parliament 

89. The Chairman and Deputy Chairman of tbe Council of States.-{l) The 
Vice-President of India shall ex- officio Chainnan of the Council of States. 

(2) TIle Council of Stales shall. as soon as may be, choose a member of the Council 
to be Deputy Chainnan thereof, and, so often as the office of Deputy Chairman becomes 
vacant, the Council shall choose another member to be Deputy Chairman thereof. 

90. VacatioD and resignation of, removal from, tbe office of Deputy Chairman.
A member holding office as Deputy Chairman of the Council of States-

(a) shall vacate his office if he ceases to be a member of the Council; 

(b) may at any time, by writing under his hand addressed to the Chainnan, resign 
his office; and 

(e) may be removed from his office by a res·olution of the Council passed by a 
majority of all the then members of the Council: 

Provided that no resolution for the purpose of clause (c) shall be moved unless at 
least fourteen days' notice has been given of the intention to move the resolution. 

91. Power oftbe Deputy Chairman or other person to perform the dnties of the 
office of, or to act as Chairman.---( 1) While the Office of Chainnan is vacant, or during 
any period when the Vice-President is acting as, or discharging the functions of Presi
dent. the duties of the office shall be perfonned by the Deputy Chainnan, or, if the office 

I.' Subs. by the Coostitution (Fim AmendmcDl) Act, 1951. $IX:. 7. for 'eveJY session'. 
2. ThI= words Mand for tbe precedence or such discussion o~ other business of tbe House" omitted by ~ 

Constitution (f"1fSt AmcDdmeat) Act, 195t. sec, 7, ' 
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of Deputy Chairman is also vacant, by such member of the Council of States as the 
President may appoint for the purpose. 

(2) During the absence of the Chairman from any sitting of the Council of Stales the 
Deputy Chairman, or, if he is also absent, such person as may be determined by the rules 
of procedure of the Council, or, if no such person is prescnt, such other person as may 
be determined by the Council, shall act as Chairman. 

92. The Chairman or the Deputy Chairman DOt to preside while a resolution for 
his removal from office is under consideration.-{ I) At any sitting of the Council of 
States, while any resolution for the removal of the Vice-President from his office is 
under consideration. the Chairman, or while any resolutionJor the removal of the Deputy 
Chair.man from his office is under consideration, the Deputy Chainnan, shall not. though 
he is present, preside, and the provisions of clause (2) of article 91 shall apply in relation 
to every such sitting as they apply in relation to a sitting from which the Chairman, or, 
as the case may be, the Deputy Chairman, is absent, 

(2) The Chainnan shall have the right to speak in, and otherwise to take part in the 
proceedings of, the Council of States while any resolution for the removal of the Vice· 
President from his office is under consideration in the Council, but, notwithstanding 
anything in article 100 shall not be entitled to vote al all on such resolution or on any 
other matter during such proceedings. 

93. The Speaker and Deputy Speaker of the House of the People.-The House of 
the People shall, as soon as may be, choose two members of the House to he respectively 
Speaker and Deputy Speaker thereof and, so often as the office of Speaker or Deputy 
Speaker becomes vacant, the House shall choose another member to be Speaker or 
Deputy Speaker, as the case may be 

94. Vacation and resignation of, and removal from. the of.fice of Speaker and 
Depuly Speaker.-A member holding office as Speaker or Deputy Speaker of the 
House of the Pcoplc-

(a) shall vacat,e his office if he ceases to be member of the House of the People; 
(b) may at any time, by writing under his hand addressed, if such member is the 

Speaker, to the Deputy Speaker, and if such member is the Deputy Speaker, to 
the Speaker. resign his office; and 

(c) may be removed from his office by a resolution of the House of the People 
passed by a majority of all the then members of the House: 

Provided that no resolution for the purpose of clause (c) shall be moved unless at 
least fourteen days' notice has been given of the intention to move the resolution: 

Provided further that. whenever the House of the People is dissolved. the Speaker 
shall not vacate his office until immediately before the first meeting of the House of the 
Pe~ple after the dissolution. 

95. Power or the Deputy Speaker or other person to perform the duties of the 
office. or to act as Speaker.-( I) While the office of Speaker is vacant, the duties of 
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the office shall be performed by the Deputy Speaker, or, if the office of Deputy Speaker 
is also vacant, by such member of the House of the People as the President may appoint 
for the purpose, 

(2) During the absence of the Speaker from any sitting of the House of the People 
the Deputy Speaker, or, if he is also absent, such person as may be determined by the 
rules of procedure of the House, or, if no such person is present, such other person as 
may be determined by the House, shall act as Speaker. 

96. The Speaker or the Deputy Speaker not to preside while a resolution for his 
removal from office is under consider-ation.-(l) At any siuing of the House of the 
People, while any resolution for the removal of the Speaker from his office is under 
consideration. the Speaker, or while any resolution, for the removal of the Deputy Spea
ker from his office is under consideration. the Deputy Speaker. shall not. though he is 
present. preside. and the provisions of clause (2) of article 95 shall apply in relation to 
every such siuing as they apply in relation to a sitting from which the Speaker, or. as 
the case may be. the Deputy Speaker, is absent. 

(2) Thc Speaker shall have the right to speak in, and otherwise to take part in the 
proceedings of the House of the People while any resolution for his removal from office 
in under consideration in the House and shall. notwithstanding anything in article 100. 
be entitled to vote only in the first instance on such resolution or on any other matter 
during such proceedings but not in the case of an equality of votes. 

97. Salaries and allowances of the Chairman and Deputy Chairman and the 
Speaker and Deputy Speaker.-There shall be paid to the Chairman and the Deputy 
Chainnan of the Council of States. and to the Speaker and the Deputy Speaker of the 
House of the People. such salaries and allowances as may be respectively fixed by 
Parliament by law and. until provision in that behalf is so made. such salaries and 
allowam:es as are specified in the Second Schedule. 

98. Secretariat of Parliament.-( I) Each House of Parliament shall have a separate 
secretarial staff: 

Provided that nothing in this clause shall be construed as preventing the creation of 
posts common to both Houses of Parliament. 

(2) Parliament may by law regulale the recruitment. and the conditions of service of 
persons appointed. to the secrelarial staff of either House of Parliament. 

(3) Until provision is made by Parliament under clause (2), the President may, after 
consultation with the Speaker or the House of the People or the Chairman of the Council 
of Stales. as the case may be. make rules regulaling the recruitment. and the conditions 
of service of persons appointed. to the secretarial staff of the House of the People or the 
Council (Jf States. and any rules so made shall have effect subject 10 the provisions of 
any law made under the said clause. 

Conduct of Business 

99. Oath or affirmation by members.-Every member of either House of Parlia
ment shall. before taking his seat, make and subscribe before the President. or some 
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person appointed in that behalf by him, an oath or affirmation according to the form sel 
out for the purpose in the Third Schedule. 

100. Voting in Houses, power of Houses to act notwithstanding vacancies and 
quorum.-(J) Save as' otherwise provided in this Constitution, all questions at any 
sitting of either House of joing sitting or the Houses shall be determined by a majority 
of vOles of the members present and voting other than the Speaker or person acting as 
Chairman or Speaker. 

The Chairman or Speaker. or person acting as such. shall not vote in the first instance, 
but shall have and exercise a casting vole in the·case of an equality of votes. 

(2) Either House of Parliament shall have power to act notwithstanding any vacancy 
in the membership thereof. and any proceedings in Parliament shall he valid 
notwithstanding that it is discovered subsequently thai some person who was not entitled 
so 10 do sat or voted or otherwise took part in the proceedings. 

(3) Until Parliament by law OIherwise provides. the quorum 10 constitute a meeting of 
either House of Parliament shall be one·tenth of lhe total number of members of the House. 

(4) If at any time during a meeting of a House there is no quorum. it shall be the duty 
of the Chainnan or Speaker. or person acting as such, either to adjourn the House or to 
suspend the meeting until there is a quorum. 

Disqualifications of Members 

101. Vacation of Seats.-(I) No person shall be a member of both Houses of Parlia· 
me~t and provision shall be made by Parliament by law for the vacation by a person 
who is chosen a member of both Houses of his seat in one House or the other. 

(2) No person shall be a member both of Parliament and of a House of the Legislature 
of a Slate'[***] and if a person is chosen a member both of Parliament and of a House 
of the Legislature of 2(a State]. then. at the expiration of such period as may be specified 
in rules·1 made by the President, that person's seat in Parliament shall become vacant. 
unless he has previously resigned his seat in Ihe Legislature of the State. 

(3) If a member of either House of Parliament-

(a) becomes subject to any of the disqualifications mentioned in 4[dause (I) or 
clause (2) of article 102] or 

5[(b) resigns his seat by writing under his hand addressed 10 the Chairman or the 
Speaker as the case may be. and his resignation is accepted by the Chainnan or 
the Speaker. as the case may be.] 

his seat shall thereupon become vacant: 

I. The words and !etters "specified in Part A or Part B of the First Schedule" omilled by the Constitution 
(Seventh Amendmenl) Act. 1956. sec. 29 and Sch. 

2. Subs. by the Constitution (Seventh Amendment) Act. 1956. sec. 29 and Sch .• (or 'such:l S!:lle'. 

3. Su the Prohibition of Simultaneous Membership Rules. 1950. published with the Ministry of LD.w 
Notific:ltioll No. F. 46150-C. d:aled 26th lanu:uy. 1950. Gazette of Indi:l. futr;wcdinary. p. 678. 

4. Subs. by the COIIStitution (Fifty-second Amendment) Act. 1985. sec. 2,for the words in hI"llCkelS and 
figures 'clause (l) of article 102' (w.e.r. 1-3- 1985). 

5. Subs. by (he Constitution (Thiny-Ihird Ameudmem) Act, 1974, sec. 2. for sub-clause (h'). 
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I(Provided that in the case of any resignation to in sub-clause (b). if from infonnation 
received or otherwise and after making such inquiry as he thinks fit; the Chainnan or 
the Speaker. as the case may be, is satisfied that such resignation is not voluntary or 
genuine. he shall not accept such resignation.] 

(4) If for a period of sixty days a member of either House of Parliament is without 
permission of the House absent from all meetings thereof. the House may declare his 
seat vacant: 

Provided that in computing the said period of sixty days no account shall be taken 
of any period during which the House is prorogued or is adjourned for more than four 
consecutive days. 

102. Disqualifications for membership.-{l} A person shall be disqualified for 
being chosen as, and for being, a member of either House of Parliament-

(a) if he holds any office of profit under the G.ovemment of India Or the Government 
of any State. other than an office declared by Parliament by law·not to disqualify 
its holder; 

(b) if he is of unsound mind and stands so declared by a competent court; 
(e) if he is an undisCharged insolvent; 
(d) if he is not a citizen of India, or has voluntarily acquired the citizenship of a 

foreign State, or is under any aCknowledgement of allegiance or adherence to a 
foreign State; 

(e) if he is so disqualified by or under any law made by Parliament. 
l[Expfanation-For the purpose of this clause 1 a person shall not be deemed to hold 

an office of profit under the Government of India or the Government of any State by 
reason only that he is a Minister either for the Union or for such State. 

"«2) A person shall he disqualified for being a member of either House of Parliament 
if he is so ilisqualified under Ihe Tcnth Schedule.] 

Notes on Article 102 

Principle 

The principle debarring holders of office of prolit 'under the Government' from being a member of 
Parliament is that such a pCfl;OO cannot cxercise his function~ independently of the executive of which 
he is a part. The prindple can be tmced to developments in English constitution history, in the course 
of which it came to ~ established that the Crown and its unicef'S shall have no say in Parliament 

Material daJe 

Material date is the date of scrutiny of nomination, subject to the qualification that when a 
conviction is set aside on appeal. the appellate order has retrospective effect. 

See the undermentioned cases: 
(i) Amrilfal v. Himalbhni, AIR 1968 SC 1455. 

I. Ins. by the Con!titution (Thirty·third Amen'"dmenl) Act. 1974, sec. 2. 

2. Subs. by the Constitution (Fifty·second Amendment) ACI, 1985. sec. 3. for the bruckclS. figure and 
words ''2(2) For !he purpo$C of this articlc" (w.c.f. 1·3· (985). 

3. Ins. by the Constitution (Pifty-second Amendment) Act, t985, sec. 3 (w.t.f. 1·3·1985). 
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(ii) Dilip Y. Siale of M.P" AIR 1976 SC 133. 
(iii) Sil(lram v. Ramjiblwi, AIR 1987 SC 1293. 

(iv) Pasllupati v. Nem, (1984) 2 sec 404, paragraphs 18 and 42. 

Office oj proftt 

Article 103 

The office of profit must be under the Governmem. Contrast articles 58(2) and 66(4) covering 
local and other authorities, See the undermenlioned ca.~es: 

(I) Abdul Shukoor v. Election Tribunal, AIR 1958 SC 52. 55. 
(ii) KaTlla Y. Manak Chand. AIR 1970 SC 694. 

(jii) Ashok v. Ajoy, AIR 1985 SC 211. 
(iv) Blwgwati v. Rajeev. AIR 1986 SC 1534. 

Code of Conduct 

Code of conduct has no statutory force, Vidadala HoriJIadlwbahu v. N. r. Ramarao, AIR 1990 
AP 20 (FB). 

'[103. Decision on questions as to disqualifications of members.-(I) If any 
question arises as to whether a member of either House of Parliament has become 
subject to any of the disqualifications mentioned in clause (I) of article 102, the question 
shall be referred for the decision of the President and his decision shall be final. 

(2) Before giving any decision on any such question, the President shall obtain the 
opinion of the Election Commission and shall act according to such opinion.] 

104. Penalty for sitting and voting before making oath or affirmation under 
article 99 or when not qualified or when disqualified.-If person sits or votes as a 
member of either House of Parliament before he has complied with the requirements of 
article 99. or when. he knows that he is not qualified or that he is disqualified for 
membership thereof, or that he is prohibited from so dOing by the provisions of any law 
made by Parliament, he shall be liable in respect of each day on which he so sits or 
votes to a penalty o( five hundred rupees to be recovered as, a debt due to the Union. 

Powers, Privileges and Immunities of Parliament and its Members 

105. Powers, Privileges, etc., orthe House or Parliament and or the members and 
committees thereor.-{ I) Subject to the provisions of this Constitution and to the rules 
and standing orders regulating the procedure of Parliament, there shall be freedom of 
speech in Parliament. 

(2) No Member of Parliament shall be liable to any proceedings in any court in 
respect of anything said or any vote given by him in Parliament or any committee 
thereof, and no person shall be so liable in respect of the publication by or under the 
authority of either House of Parliament of any report, paper, votes or proceedings. 

(3) In other respects, the powers, privileges and immunities of each House of Parlia
ment, and of the members and the committees of each House, shall be such as may from 

I. Article 103 has been successively substituted by the Con$l.itUlion (Forty-second Amendment) Act. 1976; 
SCl;:. 20 (w.e.!. 3-1-19n) and the Constitution (Forty-fourth Amendment) Act, 1978, sec. 14, to read as 
above (w.e.!. 20-6-1979). 
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time to time be defined by Parliament by lilW, and until so defined, I[shall be those of 
that House and of its members and committees immediately before the coming into force 

of section 15 of the Constitution (Forty-fourth Amendment) Act, 1978J. 

(4) The provisions of clauses (I), (2) and (3) shall apply in relation to persons who 

by virtue of this Constitution have the right to speak in, and otherwise to take part in 

the proceedings of, a House of Parliament or any committee thereof as they apply in 
relation to members of the Parliament. 

Notes on Article 105 

Scope 

Parli:lmentary privilege is the subject· matter of this article with which one should compare arti
cle 194 concerned with privileges of Members of State Legislatures. Although the expression 
'privileges' occurs in article 105(3) and article 194(3) and is historically correct, having regard to 
the terminology used in England, it should be poin!ed out that the curren! opinion in England is 
nnt in favour of retaining the word ·privilege'. 

Freedom of spuch 

Clause {I) confers the freedom of speech in Parliament, but this is subject to the provisions of 
the Constitution and to the rules and standing orders of Parliament. See in Particular, article 118. 
121, 208 and 211 and the below mentioned case: 

Sharma v. Sri Krishna, AIR 1959 SC 395, 409. 

Publication of proceedings 

Immunity from liability as regards speeches in Parliament and as regards publication thereof 
under the authority of the House is conferred by clause (2). This immunity is not subject to the 
provisions of the Constitution. 

The underlying principle has been stated to be this, namcly, that peogle's represefLtatives should 
be free to express themselves without fear of legal consequences. or course, the immunity is 
confined to what is said within the House. For publications by persons other than those authorised 
by the House, see article 361 A, inserted by the 44th Amendmenl Act, 1978. The undermentioned 
cases may be seen as to liability for publication: 

(i) latish v. Harisatihan,(1956) 60 CWN 971; on appeal, Am 1961' SC 613. 
(ii) Surelldra v. Naba Krishna, AIR 1958 Ori 168, 175. (Qualified privilege for publication 

by Member outside House). 

(iii) Ramafingam v. Daily Thanlhi, AIR 1975 Mad 209. 

(iv) Suresll v. Punit, AIR 1951 Cal 176. (Member oot liable for publicalioo by newspaper of its own). 
(v) Tejkiron v. Sanjiva, AIR 1970 SC 157~. 

Other privil~gts 

The other privileges are not verbally with the English practice (as was the position under the original 
text of the Constitution as enacted), but may be either 'defined by Parliament by law' or, until so defined, 
shall be lhose immediately before the 44th Amendment. It may be mentioned thai though the intermediate 
4200 Amendments sought to make certain changes in article 105 etc. by sec. 21. that section had not been 
brought into foro:: when the 44th Amendment again amended art 194. At presenI, then, one tnust again 
go to the English practice. because that was the position under the original text of the Constitution. 

I. Subs. by thoe Constitution (Forty-fourth Amendment) Act, 19711, sec. 15, for certain words (w.e.f. 
2(}.6-J979). 
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106. Salaries and allowances or memhers.-Members of either House of Parliament 
shall be entitled to receive such salaries arid allowances as may from time to time he 
determined by Parliament by law and. until provision in that respect is so made. allowan· 
ces at such rates and upon such conditions as were immediately before the commence
ment of this Constitution applicable in the case of members of the Constituent Assembly 
of the Dominion of India. 

Legislative Procedure 

107. Provisions as to introduction and passing or BiIIs.-(l) Subject to the 
provisions of articles 109 and 117 with respect of Money Bills and other Financial Bills, 
a Bill may originate in either House of Parliament. 

(2) Subject 10 the provisions of articles 108 and 109. a Bill shall not be deemed to 
have been passed by the Houses of Parliament unless it has been agreed to by both 
Houses, either without amendment or with such amendments only as are agreed to by 
both Houses. 

(3) A Bill pending in Parliament shall not lapse by reason of the prorogation of the 
Houses. 

(4) A Bill pending in the Council of States which has not been passed by the House 
of the People shall not lapse on a dissolution of the House of the People. 

(5) A Bill which is pending in the House of the People, or which having been passed 
by the House of the People is pending in the Council of States, shall, subject to the 
provisions of article 108, lapse on a dissolution of the House of the People. 

108. Joint sitting of both Houses in certain cases.-(I) If after a Bill has been 
passed by one House a~d transmitted to other House-

(a) the Bill is rejected by the other House; or 

(b) the Houses have finally disagreed as to the amendments to be made in the Bill; 

0' 

(e) more than six months I~pse from the date of the reception of the Bill by the other 
House without the Bill being passed by it. 

the President may, unless the Bill has lapsed by reason of a dissolution of the House of 
the People, notify to the Houses by message if they are sitting or by public notification 
if they are not sitting, his intention to summon them to meet in a joint sitting for the 
purpose of deliberating and voting on the Bill: 

Provided that nothing in this clause shall apply to a Money Bill. 

(2) In reckoning any such period of six months as is referred to in clause (1) no 
account shall be taken of any period during which the House referred to in sub-clause 
(c) of that clause is prorogued or adjourned for more than four consecutive days. 

(3) Where the President has under clause (I) notified his intention of summoning the 
Houses to meet in a joint sitting, neither House shall proceed further with the Bill, but 
the President may at any time after the date of his notification summon the Houses to 
meet in ajoint sitting for the purpose specified in the notification and, if he does so, the 
Houses shall meet accordingly. 
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(4) If at the joint sitting of the two Houses the Bill. with such· amendments. if any. 

as are agreed to in joint sitting. is passed by a majority of the total number of members 

of both Houses present and voting. it shall be deemed for the purposes of this Constitu· 
tion to have heen passed by both Houses: 

Provided that at a joint sitting-
(0) if the Bill having been passed by one House. has not been passed by the other 

House with amendmenl~ and returned to the House in which it originated. no 

amendment shall be proposed to the Bill other than such amendments (if any) 

as arc made necessary by the delay in the passage of the Bill; 
(b) if the Bill has been so passed and returned. only such amendments as aforesaid 

shall be proposed to the Bill and such other amendments as are relevant to the 

matters with respect to which the Houses haVe not agreed. 
and the decision of the person presiding as to the amendments which arc admissible 
under this clause shall be final. 

(5) A joint sitting may be held under .this article and a Bill passed thereat. 
notwithstanding that a dissolution of the House of People has intervened since the 

President notified his intention of summon the Houses to theet therein . 

. 109. Special procedure in respect of Money BiIIs.-(1) A Money Bill shall not be 

introduced in the Council of States. 

(2) After a Money Bill has been passed by the House of the People it shall be 

transmitted to the Council of States for its recommendations and the Council of States 

shall within a period of fourteen days from the date of ils receipt of the Bill return the 

Bill of the House of the People with its recommendations and the House of the People 

may thereupon either accept or reject all or any of the recommendations of the Council 

of states. 

(3) If the House of the people accepts any of the recommendations of the Council of. 

States. the Money Bill shall be deemed to have been passed by both Houses with the 

amendments recommended by the Council of States and accepted by the House of the People. 

(4) If the House of the People does not accept any of the recommendations of the 
Council of States. the Money Bill shall be deemed to have been passed by both Houses 

in the form in which it was passed by the HouSe of the People without Bny of the 

anrendments recommended by the Council of States. 
(5) IT a Money Bill passed by the House of the People and transmitted to the Council of 

stales for its recommendations is not returned to the House of the People within the said 
period of fourteen days, it shall be deemed to have been passed by both Houses at the 

expiration of the said period in the form in which it was passed by the House of the People. 

110. DefInItion of 'Money BOIs' .-(1) For the PilrpOses of this Ghapter. a Bill shaJJ 

be,deemed to be a Money BiU if.it contains only provisions dealing with all or any of 

the fonowing matters. namcly:-

(GI) the imposition. abolition. remission. alteration or regulation of any tax; 
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(b) the regulation of the borrowing of money or the giving of any guarantee by the 
Government of India. or the amendment of the law with respect of any financial 
obligations undertaken or to be undertaken by the Government of India; 

(e) the custody of the Consolidated Fund or the Contingency Fund of India, the 
payment of moneys into or the withdrawal of moneys from any such fund; 

(d) the appropriation of moneys out the Consolidated Fund of India; 

(e) the declaring of any expenditure 10 be expenditure charged on the Consolidated 
Fund of India or the increasing of the amoun! of any such expenditure; 

if) the receipt of money on account of the Consolidated Fund of India or the public 
account of India or the cuslOdy or issue of such money or the audit of the 
accounts of the Union or of a State; or 

(g.) any matter incidental to any of the matters specified in sub-clauses (a) to (£). 

(2) A Bill shall not be deemed to be a Money Bill by reason only that it provides for 
the imposition of fines or other pecuniary penalties. or for the demand or payment of 
fees for licences of fees for services rendered, or by reason that it provides for the 
imposition, abolition. remission, alteration or regulation of any tax by any local authority 
or body for local purposes. 

(3) If any question arises whether a Bill is a Money Bill or not, the decision of the 
Spe.lker of the House of the People thereon shall be final. 

(4) There shall be endorsC<.! on every Money bill when it is transmitted 10 the Council 
of Slate under article 109. and when it is presented to Ihe President for assent under 
article III, the certificate of the Speaker of the House of the People signed by him that 
it is a Money Bill. 

111. Assent to UiIIs.-When a Bill has been passed by the Houses of Parliament. it 
shall be presented to the President. and the President shall declare either that he assents 
10 the Bill, or that he withholds assent therefrom: 

Provided that the President may, as soon as possible after the presentation to him of 
a Bill for assent, return the Bill if it is not a Money Bill to the Houses with a message 
requesting that they will rc consider the Bill or any specilied provisions thereof and, in 
particular. will consider the desirability of introducing any such amendments as he may 
recommend in his message, and when a Bill is so returned, the Houses shall reconsider 
the Bill accordingly, and if the Bill is passed again hy the Houses with or without 
amendment and presented to the President for assent, the President shall not withold 
assen~ therefrom. 

Procedure in FifUJncial Matters 

112. Annual financial statement,-{ I) The President shall in respect of every linan
cial year cause to he laid before hoth the Houses of Parliament a statement of the 
estimated receipts and expenditure of the Government of India for that year, in this Part 
referred to as the 'annual financial statement'. 

(2) The estimates (If cxpenditure emhodied in the annual linancial statcment shall 
show separatcly-
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(a) the sums required to meet expenditure described by this Constitution as expendi
ture charged upon the Consolidated Fund of India; and 

(b) the sums required to meet other expenditure proposed to be made from the 
Consolidated Fund of India, 

and shall distingui'ih expenditure on revenue account from other expenditure. 
(3) The following expenditure shall be expenditure charged on the Consolidated Fund 

of India: 
(a) the emoluments and allowance-s of the President and other expenditure relating 

to his office; 
(b) the salaries and allowances of the Chainnan and the Deputy Chainnan of the 

Council of States and the Speaker and the Deputy Speaker of the House of the 
People; 

(e) debt charges for which the' Government of India is liable includi~g interest, 
sinking fund charges and redemption charges, and other expenditure relating to 
the raising of loans and the service and redemption of debt; 

(d) (i) the salaries, allowances and pensions payable to or in respect of Judges of the 
Supreme Court; 

(ii) the pensions payable to or in respect of Judges of the Federal Court; 
(iii) the pensions payable to or in re'ipect of Judges of any High Court which 

exercises jurisdiction in relation to any area included in the territory of India or 
which at any time before the commencemen! of this Constitution exercised 
juri'idiction in relation to any area included in I[a Governor's Province of the 
Dominion of India]: 

(e) the salary, allowances and pension payable to or in respect of the Complroller 
and Auditor-General of India; 

(f) any sums required to satisfy any judgment, decree or award of any cOdrt or 
arbitral tribunal; 

(g) any other expenditure declared by this Constitution or by Parliament by law to 
be so charged. 

113. Procedure in Parliament with respect to estimates,-( I) So much of the 
estimates as relatcs to expenditure charged upon the Consolidated Fund of India shall 
not he submitted to the votc of Parliament, but nothing in this clause shall be construed 
as preventing the discussion in either House of Parliament of any-of those estimates. 

(2) So much of the said estimate~ as relates to other expenditure ~hal1 be submitted 
in the form of demands for grants to the House of the People, and the House of the 
People shall have power 10 assent, or to refuse. to assent, to any demand, or to assent 
to any demand subject to a rcd~ction of the amount specified therein. 

(3) No demand for a grant shall be made except on the recommendation of the 
President. 

114. Appropriation BiIIs.-(I) As soon as may be after the grants under article 113 
have been made by the Hou."e of the People, there shalI be introduced a Bill to provide 

I. Subs. hy the Constitution (Seventh Amendment) Act. 1956, sec. 2'1 and Sch .. for "a Province 
~oJ1'eSponding 10 a Stale in P:m A or the First Schedule." 
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for the appropriation out of the Consolidated Fund of India of all money required to 
meet-

(a) the graDts so made by the House of the People; and 

(b) the expenditure charged on the Consolidated Fund of India but not exceeding in 
any case the amount shown in the statement previously laid before Parliament. 

(2) No amendment shall be proposed 10 any such Bill in either House of Parliament 
which will have the effect of varying the amount or altering the destination of any grant 
so made or of varying the amount of any expenditure charged on the Consolidated Fund 
of India. and the decision of the person presiding as to whether an amendment is 
inadmissible under this clause shall be final. 

(3) Subject 10 the provisions of articles 115 and 116. no money shall be withdrawn 
from the Consolidated Fund of India except under uppropriation made by law passed in 
uccordance with the provisions of this article. 

115. Supplementary. additional or excess grants.-{ I) The Presid.enl shaJI-

(a) if the amount authorised by any law made in accordance with Ihe provisions of 
article 114 to be expended for a particular service for the current financial year 
is found to be insufficient for the purposes of that year or when a need has arisen 
during the current financial year for supplementary or additional expenditure 
upon some new service nol contemplated in the annual financial statement for 
that year. or 

(b) if any money has been spent on any service during a financial year in excess of 
the amount granted for that service and for that year. 

cause to be laid before both the Houses of Parliament another statement showing the 
estimated amount of thai expenditure or cause (0 be presented to the House of (he People 
a demand for such excess. as the case may be. 

(2) The provisions of articles 112. 113 and 114 shall have effect in relation to any 
such statement and expenditure or demand and also to any law to be made authorising 
the appropriation of moneys out of the Consolidated Fund of India to meet such expendi
ture or the grant in respect of such demand as they have effect in relation to the annual 
financial statement and the expenditure mentioned therein or to a demand for a grant 
and the law to be made for the authorisation of appropriation of moneys out of the 
Consolidated Fund of India to meet such expenditure or grant. 

116. Votes on account, yotes or credit and exceptional grants.-( J) Notwithstand
ing anything in the foregoing provisions of this Chapter. the House of the People shall 
have power-

(a) 10 make any grant in advance in respect of the estimated expenditure for a part 
of any financial year pending the completion of the procedure prescribed in 
article 113 for the voling of such grant and the passing of the law in accordance 
with the provisions of article 114 in relation 10 that expenditure; 

(b) to make a grant for meeting an unexpected demand upon the resources of India 
when on account of the magnitude or the indefinite character of the service the 
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demand cannot be stated with the details ordinarily givep in an annual financial 
statement; 

(c) 10 make an exceptional grant which forms no part of the current service of any 
financial year. 

and Parliament shall have power to authorise by law the withdrawal of moneys from the 
Consolidated Fund of India for the purposes for which the said grants are made. 

(2) The provisions of article 113 and 114 shall have effect in relation to the 
making of any grant under clause (1) and to any law to be made under that clause 
as they have effect in relation to the making of a grant with regard to any expenditure 
mentioned in the annual financial stlllement and the law to be made for the authorisa
tion of appropriation of moneys out of the Consolidated Fund of India to meet such 
expenditure. 

117. Special provisions as to financial BiIIs.-(1) A Bill or amendme'nt making 
provision for any of the matters specified in sub-clauses (a) to (f) of clause (I) of article 
110 shall not be introduced or moved except on the recommedation of tile President and 
a Bill making such provision shall not be introduced in the Council of States: 

Provided that no recommendation shall be required under this clause for the moving 
of an amendment making provision for the reduction or abolition of any tax. 

(2) A Bill or amendment shall not be deemed tomake provision for any of the matters 
aforesaid by reason only that it provides for the imposition of fines or other pecuniary 
penalties. or for the demand or payment of fees for licences or fees for services rendered. 
or by reason that it provides for the imposition. abolition. remission. alteration or regula
tion of any tax by nny local authority or body for local purposes. 

(3) A Bill which. if enacted and brought into operation. would involve expenditure 
from the Consolidated Fund of India shall not be passed by either House of Parliament 
unless the President has recommended to that House the consideraton of the Bill. 

Procedure GenuaUy 

118. Rules of procedure.-{ I) Each House of Parliament may make rules for 
regulating. subject to the provisions of this Constitution its procedure and the conduct 
of its business. 

(2) Until rules arc made under clause (I) the rules of procedure and standing orders 
in force immediately before the commencement of this Constitution with respect to the 
Legislature of the Dominion of India shall have effect in relation to Parliament subject 
to such modifications and adaptations as may be made therein by the Chainnan of the 
Council of States or the Speakcr of the House of the People. as the case may be, 

(3) The President. after consultation with the Cbainnan of the Council of States and 
the Speaker of the House of the People. may make rules as to the procedure with respect 
to joint sittings 0[. and communication~ between, the two Houses. 

(4) At ajoint silting to the two Houses the Speaker of the House of People, or in his 
absence such,person as may be determined by rules of procedure made under clause (3) 
shall preside. 
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119. Regulation by law of procedure in Parliament in relation to financial 
business.-Parliamcnt may, for the purpose of the timely completion of financial 
business, regulate by law the procedure of. and the conduct of business in, House of 
Parliament in relation (0 any financial matter or 10 any Bill for the <.ipproprialion of 
money!. oul of the Consolidated Fund of India, and. if and so far a'i any provision of 
any law so made is inconsistent with any rule made by a Hou~ of Parliament under 
clause (I) of article 118 or with any rule or standing order having effect in relation to 
Parliament under clause (2) of that article. such provision shall prevail. 

120. Language 10 be used in ParliamenL--(l) Notwithstanding anything in Part 
XVII. but subject to the provisions of article 348, business in Parliament shall be trans
acted in Hindi or in English: 

Provided thai the Chainnan of the Council of States or Speaker of the House of the 
People. or person acting as such. as the case may be, may pennil any member who 
cannot adequately express himself in Hindi or in English to address the House in his 
mother-tongue. 

(2) Unless Parliament by law otherwise provides. this article shall, after the expiration 
"of a period of fifteen years from the commencement of this Constiluli"n, have effect as 
if the words 'or in English' were omilled therefrom. 

121. Restriction on discussion in Parliament.-No discussion shall take palee in 
Parliament with respect to the conduct cf any Judge of the SupleMe' Court or of a High 
Court in the discharge of his dulies except upon a motion for prest"nting an address to 
the President praying for the removal of the Judge as hr-reinafter provided. 

122. Courts not to inquire into proceedings of Parliament..-( 1) The validity of 
any proceedings in 'Parliament shall not be c.:lled ill. question on the ground of any 
alleged irregularity of procedure. 

(2) No orncer or member of Parliament in whom powers are vested by or under this 
Constitution for regUlating procedure or the ccnduct of basi ness, or for maintaining 
order in Parliament shall be s'ubject to the jurisdiction of any court in respect of the 
exercise by him of those powers. 

CHAPTER III-LEGISLATIVE POWERS OF TIlE PRESIDENT 

123. Power of President to promulgate Ordinances during recess of 
Parliament.-{l) If at any time. except when both Houses of Parliament are in session, 
the President is satisfied that circumstance" exist which render it necessary for him to 
take immediate action. he may promulgate such Ordinances as the circumstances appear 
to him to require. 

(2) An Ordinance promulgated under this article shall have the same force and effect 
as an Act of Parliament. but every such Ordinance 

(a) shall be laid before both Houses of Parliament and shall cease 10 operate at the 
expiration of six weeks from the reassembly of Parliament, or. if before the 
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expiration of that period resolutions disapproving it are passed by both Houses. 
upon the passing of the second of those resolutions; and 

(b) may bc withdrawn at any lime by the President. 
ExplanatiOtI-Where the Houses of Parliament are summoned to reassemble on 

different dates. the period of six weeks shall be reckoned from the later of those dates 
for the purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any provision which Parlia
ment would not under this Constitution be competent to enact, it shall be void. 

1[ ... ) 

Notes OD Articl~ 123 

Scope 
This Article is intended to enable the President to promulgate Ordinances during the recess of 

Parliament. The President's power is no higher and no loy,.er than that of the taw-making power of 
the Parliament. The satisfaction of the President must be as to the ekistence of circumstances which 
tender it necesW)' for him to take immediate action and such satisfaction has to be on the advice 
qf the Cabinet. Undermentioned decisions illustrate these propositions: 

(i) Coopu v. Union oj India. AIR 1970 SC 564. 
(ii) A.K. Roy v. Union oj Indi!!. AIR 1982 SC 710. 

(iii) State ofRaftuthan v. Union oJ India. AIR 1977 SC 1361. 
(iv) T. Vt'nkata Rt'ddy v. State oj A.P .• AIR 1985 SC 724. 
(v) Nagaraj v. SUite aJA..P .• AIR 1985 SC 551. 

(vi) Solpal v. Lr. Governor. AIR 1979 SC 1550. 

lifJtct oj durlJlion . 

As pointed out above. the law making power of the President it; co-extensive as regards 
all matters except duration. with the law-making power of Parliamen. it follows that the 
power is subject 10 constitutional provisions, panicularly those regarding fundamental rights. 
In respect of the subject- mailer of Ordinances, the position is the same as applies to Parlia
ment under the constitUlional scheme of distribution ofleg!slative powers between the Union 
and the States. Undennentioned decisions IllustraTe these aspects: 

(i) Stale 0/ Punjab v. Mohar Singh. AiR 1955 SC 84. 

(ii) Gargv. UnianoJlndia, AIR 1981 SC2138. 
(iii) T. Vendala Reddy v. State oj A.P.. AIR 1985 ::IC 724. 
(il') Nagaraj v. State oJ A..!,. AIR 1985 SC 551. 

(v) Slau oJ Orissa v. Bhupendra. AIR 1962 SC 945, 955. 

Repromulgation 

While no case has gone to the Supreme Coun regarding reptomulgation of Ordinances by the 
Union. notice must be taken of the Supre~ounjudgment holding tl:al successive repromulgation 
of Ordinances with the same text by the Governor of Bihar. without any ~ttempt to get the Bills 
passed by the Slate Assembly while it was in session, coupled with the habitual practice of prorogu
ing the Assembly merely in order to enable the Governor to repromulgate and Ordinance in a rout-

I. Oause (4) was ins. by the O:InuituDon (Thiny-eighl Amendment) Aa. 1975. SC4". 2 (restrospectively) 
and omined by !he ConstilllIioD (Fony-rourtll Amendment) Act. 1978. sec. 16 (w.c.r. 2G.6-1979). 
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ine manner would be a fraud on the Constitulion, and the Ordinance so rcpromulgated is liable to 
be slruck down; D.C Wadhwa v. Slalt of Bihar, AIR J987 SC 579. 

CHAPTER IV-THE UNION JUDICIARY 

124. Establishment and Constitution or Supreme Court.---( I) There shall be a 
Supreme Court of India consisting of a Chief Justice of India and, until Parliament by 
law prescribes a larger number, of nol more than seven 1 other ludges. 

(2) Every Judge oflhe Supreme Court shall be appointed by the President by warrant 
under his hand and seal after consultation with such of the Judges orlhe Supreme Coun 
and oflhe High Courts in the Slates as the President may deem necessarY for the purpose 
and shall hold office until he attains the age of sixty-five years: 

Provided that in the case of appointment of a judge other than the Chief Justice, the 
Chief Juslice of India shall always be consulted: 

Provided further that-

(a) a Judge may, by writing under his hand addressed to Ihe President, resign his 
office; 

(b) a Judge may be removed from his office in the manner provided in clause (4). 

2[(2A) The age ofa Judge of the Supreme Court shall be determined by such authority 
and in such manner as Parliament may by law provide.] 

(3) A person shall nOl be qualified for appointment as a Judge of the Supreme Court 
unless he is a citizen of India and 

(a) has been for at least five years a Judge of a High Court or of two or more such 
Courts in succession; or 

(b) has been for al least ten years aQ advocate of a High Court or of two or more· 
such Couns in succession; or 

(e) is, in the opinion of the President, a distinguished jurisl. 

Explanation I.-In this clause 'High Court' means a High Court which exercises, or 
which al any lime before the commencement of this Constitution exercised,jurisdiction 
in any part of the territory of India. 

Explanation I/.-In computing for the purpose of this clause the period during which 
a person has been an advocate any period during which a person has held judicia1 office 
not inferior to that of a district judge after he became an advocate shall be included. 

(4) A Judge of the Supreme Court shall not be removed from his office except by an 
order of the President passed after an address by each House of Parliament supported by a 
majority of the total membership of that House and by a majority of not less than two thirds 
of the members of that House present and voting has been presented to the President in the 
same session for such remova1 on the ground of proved misbehaviour or incapacity. 

(5) Parliament may by law regulate the procedure for the presentation of an address 
and for the investigation and proof of the misbehaviour or incapacity of a Judge under 
clause (4). 

I. Now 'twenty-five', lIUU Act 22 or 1986. 

2. Ins. by tt.: ConstilutioA (fIfIeenlb AmcDdmml) Act, 1963. sec. 2. 
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(6) Every person appointed to be a Judge of the Supreme Court shall. before he enters 
upon his office. make and subscribe before the President. or some person appointed in 
that behalf by him. an oath or affirmation according to the form set out for the propose 
in the Third Schedule. 

(7) No person who has held office as a Judge of the Supreme Court shall plead or 
act in any court or before any authority within the·territory of India. 

Nules on Artieie 124 

COlUulJalign 

Consultation must be effective, and implies exchange of views after examining the merits. but 
does not mean concurrence. See the undermentioned cases: 

(i) S.P. Gupta v. Union of India. AIR 1982 SC 149. 

(ii) Union of India v. SanlwlcJumJ S~th, AIR 1971 SC 2328. 

125. Salaries, etc:. of Judges.-I(I) There shall be paid to the Judges of the Supreme 
Court such salaries as may be determined by Parliament by law and. until provision in 
that behalf is so made, such salaries as are specified in the Second Schedule.) 

(2) Every Judge shall be entitled to such privileges and allowances and to such rights 
in respect of leave of absence and pension as may from time to time be determined by 
or under law made by Parliament and. until so determined. to such privileges. allowances 
and rights as are specified in the Second Schedule: 

Provided that neither the privileges not the allowances of a Judge nor his rights in respect 
of leave of absence or pension shalJ be varied to his disadvantage after his appointment. 

126. Appointment of acting Chid Justice.-When the office of Chief Justice of 
India is vacant or when the Chief Justice is. by reason of absence or otherwise, unable 
to perform the duties of his office. the duties of the office shall be performed by such 
one of the other Judge of the Court as the President may appoint for the purpose. 

127. Appointment of ad hoc Judges.-{I) If at any time there should not be a 
quorum of the Judges of the Supreme Court available to hold or continue any session 
of the Court. the Chief Justice of India may. with the, previous consent of the President 
and after consultation with the Chief Justice of the High Court concerned. request in 
writing the attendance at the sittings of the Court, as an ad hoc Judge. for such period 
as may be necessary. of a Judge of a High Court duly qualified for appointment as a 
judge of the Supreme Court to be designated by the Chief Justice of India. 

(2) It shall be the duty of the Judge who has been so designated. in priority to other 
duties of his office to attend the sittings of the Supreme Court at the time and for the 
period for which his attendance is required. and while so attending he shall have all the 
jurisdiction. powers and privileges, and shall discharge the duties, of a Judge of the 
Supreme Court. 

I. Subs. by the Constitution (Fifty·£oul1h Amcndmcnl) Act. 1986. sec. 2. for clause (I) (w.e.£. 1-4-1986). 
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128. Attendance of retired Judges at sittings of the Supreme Court.
Notwithstanding anything in this Chapter, the Chief Justice of India may at any time. 
wi.th the previous consent of the President. request any person who has held the office 
of a Judge of the Supreme Court or of the Federal Court I (or who has held the office of 
a ludge of a High Court and is duly qualified for appointment as a Judge of the Supreme 
Court] to sil and act as a ludge of the Supreme Court. and every such person so requested 
shall, while so sitting and acting. be entitled to such allowances as the president may 
by order determine and have all the jurisdiction, powers and privileges of, but shall not 
otherwise be deemed to be, a ludge of that Court: 

Provided thai nothing in this article shall be deemed to require any such person as 
aforeasaid to sil and act as a Judge of that Court unless he consents so to do. 

129. Supreme Court to be a court or record.-The Supreme Court shall be a court 
of record and shall have all the power of such a court including the power of punish for 
contempt of itself. 

Noles on Article 129 

Contempt power 

The power of contempt of court has come up before the Supremc Court on numerous occasions. 
but most of the important propositions will be found discussed in the undermentioncd cases: 

(I) DaphJary v. Gupla. AIR 1971 SC 1132. 

(iJ) Namboodn'paJ v. Nambiar. AIR 1970 SC 2015. 

(iii) Brahmo Prako.sh v. Stole of V.P .• (1953) SCR 1169. 

130. Seat or Supreme Court.-The Supreme Court shall sil in Delhi or in such other 
place or palces. as the Chief Justice of India may, with the approval of the President. 
from time to time. appoint. 

131. Original jurisdiction or the Supreme Court.- Subject to the provisions of 
this Constitution. the Supreme Court shall. to the exclusion of any other court. have 
original jurisdiction in any dispute-

(a) between the Government of India and one or more States; or 

(b) between the Uovernment of India and any State or Slales on one side and one 
or more other Stales on the other; or 

(e) between two or more States, 
if and in so far as the dispute involves any question (whether of law or fact) on which 
the existence or extend of a legal right depends: 

2(Provided that the said jurisdiction shall not extend to a dispute arising out of any 
treaty. agreement. covenant, engagement. sanad or other similar instrument which. 
having been entered into or executed before the commencement of this Constitution. 

I. Ins. by the Constitution (Fifteenth Amendmenl) Act. 1963. sec. J. 
2. Sutrs. by the Cooslitulion (Seventh Amcndmcnl) Acl. 19:'i6. s.::c. !Ii. for lhe proviso. 
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continues in operation after such commencement, or which provides that the said 
jurisdiction shall not extent to such a dispute.] 

Notes or Article 131 

In inlerstale water disputes jurisdiction is excluded; T.N. Cauvery Sangam v. Union of India, 
(1990) 2 SCJ 547. 

1131A. Exclusive jurisdiction of the Supreme Court in regard to questious as to 
constitutional validity of Central laws.-[Rep. by the Constitution [Forty-third 
Amendment/ Act, 1977, St!C. 4 (w.e.! J3-4-1978)}. 

132. Appellate jurisdiction of Supreme Court in appeals from High Court in 
certain cases.-(l) An appeal shall lie to the Supreme Court from any judgment. decree 
of final order of a High Court in the territory of India. whether in a civil, criminal or 
other proceeding, 1iif the High Court certifies under article 134A] Ihal the case involves 
a substantial question of law as to interpretation of this Constitution. 

~I***J 
(3) Where such a certificate is given,4[*ul any party in the case may appeal 10 

the Supreme Court on Ihe ground that any such question as aforesaid has been 
wrongly decided4[***]. 
Explanation.-For the purpose 0/ this article, the expression ''final order" includes 

an order deciding an issue which. if decided in/avour of the appellant. would be suffi
cient for the final disposal of the Case. 

Notes on Articles 132 to 136 

Article 132 deals with the appellate jUrisdiction of the Supreme Court in constitutinal cases. It must 
be read with article I34A (inserted by the 44th Amendment) under which. inter alia, if a substantial 
question of interpretation oftbe Constitution is involved, the High Court must gram a certificate. Unlike 

article 133(1 )(a), article 132(1) does not require that the question must be of general importance. 

Article 133 deals with the appellate juri~diction of the Supreme Court from High Courts in civil 
cu."CS. As amended by the 30th Amendment Act, 1972, the article allows such appeal if (il the case 
inv{)lve.~ a subSlantialquestion of law of general imponance, and (ii) in the opinion of the High Court, 
the said question needs to be decided by the Supreme Court. 1be certificate is issued under article 134A. 

Article 134(1) allowed criminal appeals to the Supreme Court from High Courts in the specified 
cases. Clause.~ (a) and (b) involve a death sentence. Clausc (c) is much wider. If the High Court 
ccrtil1cs under article 134A that the case is a fit one for appeal to the Supreme Court, then the 
appeal is competent. 

As reganls article 134(2) see the following:-

(i) Supreme Court (Enlargement of Criminal Appellate Jurisdiction)Act, 1970. 

(ii) Section 379. Code of Criminal Procedure, 1973. 

(iii) Ram Kwrwr v. Sto./e of M.P., AIR 1975 SC 1026, paragraph 4. 

I. Ins. by the Constitution (Forty-second Amendment) Act, 1976, sec. 23 (w.e.f. 1·2·1977) 

2. Subs. by the Constitution (Forty·fourth Amendment) Act, 1978. sec. 17, for "if the High Court certifies" 
(w.e.f.I·8-1979) 

J. Clause (1) omined hy the Constitution (Forty-fo\lJlh Amendment) Act, 1978, 17 (w.e.f. 1_8_1979). 
4. Certain wonls omitted by the Constitution (Forty-fourth Amendment) Ad. 1978, sec. 17 (w.e.f. 1-8·1919). 
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(iv) Padda NarayW/Q v. Siale ojU.P., AIR 1975 SC 1252. 
Article 135 saves jurisdiction under eXisting law. conferred on me Federal Court, which will 

now be exercised by the Supreme Court. 
Article 136 confers on the Supreme Court jurisdiction ot entertain by special leave to appeal 

The jurisdiction is o~ the widest amplitude as regards 
(a) the court from whose decision the appeal may be entertained (but courts martial are excluded); 

(b) the nature oflhe decision thai may be appealed from; 

(e) the nature of the proceeding in which appeal may be entertained: 
(d) the grounds that may be allowed to be raised for seeking such special leave. 

133. Appellate jurisdiction of Supreme Court in appeals from High Courts in 
regard to civil matters.-I[(l} An appeal shall lie to the Supreme Court from any 
judgment. decree or final order in a civil proceeding of a High Court in the territory of 
Iridia 2(if the High Court certifies under article 134AJ.-

(a) that the case involves a substantial question of law of general importance; and 
(b) that in the opinion of the High Court the said question needs to be decided by 

the Supreme Court]. 
(2) Notwithstanding anything in article 132. any party appealing to the Supreme 

Court under clause (I) may urge as one of the grounds in such appeal that a substantial 
question of law as to the interpretation of this Constitution has been wrongly decided. 

(3) Notwithstanding anything in this article. no appeal shall. unless Parliament by 
law otherwise provides. lie to the Supreme Court from the judgment. decree or final 
order of one Judge of a High Court. 

Notes on Article 13"3 

See Notes under article 132. 

134. Appellate jurisdiction of Supreme Court in regard to criminal matters.-( I) 
An appeal shall lie to the the Supreme Court from any judgment. fmal order or sentence 
in a criminal proceeding of a High Court in the territory of India if the High Court 

(a) has on appeal reversed an order of acquittal of an accused person and sentenced 
him to death; or 

(b) has withdrawn for trial before itself any case from any court subordinate to its 
authority and has in such trial convicted the accused person and sentenced him 
to death; or 

(c) 3(certifies under article J 34Althat the case is a fit one for appeal to the Supreme 
Court: 

Provided Ihat an appeal under sub-clause (c) shall lie subject 10 such provisions as 
m"ly be made in Ihat behalf under clause (I) or article 145 and to such conditions as the 
High Court may establish or require. 

I. Subs. by the Constitution (Thinietb Amendment) Act. 1972. sec. 2 . foc clause (I) (w.e.f. 27·2-1973). 
2. Subs. by the Constitution (Fonh-(ounh Amendment) Act. 1978. ~cc. 18. for "if the High Court cenifies" 

(w.e.f. 1·8· 1979). 
J. Subs. by the Constitution (Fony·founh Amendment) Act. 1978. sec. 19 for "certifies" (w.e.f. J·8-

1979) 
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(2) Parliament may by law confer on the Supreme COllrt an~ further powers to enter· 
tain and hear appeals from any judgment, final order sentence in a criminal proceeding 
of a High Court in the territory of India subject 10 such condilions and limitations as 
may be specified in such law. 

Notes 00 Article 134 

In a Slale oj Madhya Praduh v. Naroin Singh, AIR 1989 SC 1789:(1989) Cn U 2101, it was 
held that section 7 (I) of the Essential Commodilies Acl, 1955 is so comprehensively worded Ihat 
il covers acts done without intention and mens rt!a is not a necessary ingredient of the offence. 
Hence the accused was found guilty for violation oflhe Penilizers Movement Control Order, 1973. 
However, the coun while setting aside the order of acquittal, declined to make any order of punish. 
menl, because: more than 15 years had gone by since the accused was acquitted by the trial Magistr
ate. 1be case arose under section 7 as il stood before its amendment in 1974, but after its amendment 
in 1967. The 1967 amendment had introduced the words "whether knowingly, intentionally or other
wise"' in the Essential Commodities Act 8)" the 1974 amendment. these words have been removed. 

In a ca.q: under article 134 (I Xc) conviction may be quashed where chllfge is framed after 17 
yean; Slal~ IIJ V.P. v. P,m/wIUlm, AIR 1991 SC lOIS. 

See also nOles under ankle 132. 

'[l34A. Certificate for appeal to the Supreme Court.-Every High Court, passing 
or making ajudgment, decree, final ordcr. or sentence, referred to in clause (I) or article 
132 or clause (I) of article 133, or clause (I) of article 134,-

(a) may, if it deems fit so 10 do, on ils own motion; and 

(b) shall, if an oral application is made, by or on behalf of the party aggrieved, 
immediately after the passing or making of such judgment. decree. final order 
or sentence, 

determine. as soon as may be after such passing or making, the question whether a 
certificate of the nature referred 10 in clause (I) of article 132, or clause (I) or article 
133 or, as Ihe case may he. sub-clause (c) of clause (I) of article 134, may be given in 
respeci of that case.) 

Notes 00 Artide IJ4A 

See notes under article 132. 

135. Jurisdiction and powers of the Federal Court under existing law to be 
exercisable by the Supreme Court.-Until Parliament by law otherwise provides, the 
Supreme Court shall also have jurisdiction and powers with respect to any matter to 
which the provisions of artic,e 133 or article 134 do not apply if jurisdiction and powers 
in relation to that matter were exercisable by the Federal Court immediately before the 
commencement of this Constitution under any existing law. 

Notdl 00 Article 135 

See notes .under article 132. 

I. Ins. by the C'.onill:ilulioll (Fol1y·fool1h Amcndmau) ACI. 19111. sec. 2U (w.c.r. 1·8·1979). 
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136. Special lean to appeal by the Supreme Court.-{ I) Notwithstanding 
anything in this chapter, the Supreme Court may. in its discretion grant special leave to 
appeal from any judgment, decree, determination, sentence or order in any case or matter 
passed or made by any courl or tribunal in the territory of India. 

(2) Nothing in clause (I) shall apply to any judgment. dctenninalion, sentence or 
order passed or made by any court or tribunal constituted by or ~nder any law re1:uing 
to the Anned Forces. 

Noles on Article 136 

Scope 

Supreme Court would nol grant special leave to appeal from a decision of the Central 
Administrative Tribunal directing re-thalian of seniority on a particular basis, where there is no 
substantial injustice. The court observed: "What is baming is the filing of the Special Leave Petition 
by the Union Government. nOI because of - injustice to Asshtanl Military Estate Officers - as that 
has been tak.en care of by the Tribunal by protecting all those who are working. bul because if it 
works out seniority of Assistant Military Estates Officer (Technical) from back date. it may have 
to pay substantial amount and creation of supernumerary posts may funher entail cost. Jusrict' is 
alt'rt 10 dijft'rena and st'1lsiriIJe to discrimination. It cannot be measured in terms of money"; Union 
of India v. M.P. Singh. AIR 1990 SC 1098. 1103. paragraph 8. 

Finding of Drug Controller was that renewal Certificate was forged and fabricated. Finding was 
affirmed by the High Court in writ petition. Certificate was given by the Licensing Authority that 
the renewal certificate bore his signature - Such document was not produced before the Drug 
Controller nor before the High Court in writ petition. it was held that the document cannot be 
considered by the Supreme Court in special leave petilion. particularly in the absence of affidavit 
of the Licensing Authority vouchsafing genuiness of the document. It was more so, because the 
finding as aforesaid was a finding of fact based on material placed before the court; Medimpu. 
(India) P",. ud. v. Drug Controller-cum-Chief LiCt'nsing AUlhority. AIR 1990 SC 544. 

Rt'fusal 

Where Supreme Court refused to grant special leave to appeal. it cannot be construed as a seal 
of approval. 'The doctrine of merger or fusing the judgment of the lower court in that of the appell
ant court does not apply in such a case"; Punjab Slatt' Electricity Board v. Ashok Kumar, AIR 
1990 P&H 117, paragraphs 24 and 26 (FB). 

Wilen ~avt' n&aJ be granud 

Where the judgment is tainted with serious legal infirmities, or is founded on a legal construc
tion which is wrong: Balakrishna v. MaiM, (1991) Cr U 69, parngrn.ph II (sq. 

If the High Court sets aside a finding of fact by a lribunal. the Supreme Court will inlerfen:; 
Pralulsh &. Co. v. MUTlicipaJ Corpn., I UJSC 553, paragraph 12. 

Petition for leave would be granted where approach of the court whose judgment is under appeal 
is wrong in law; MUTlisami v. Ranganallum, (1991) 2 sec 139. paragraph 9. 

When leD,e n&aJ be re/wed 

Where granting the petition would mean multiple claim on same cause of action, court may 
disallow the: petition; Sawhney v. LI.C., (1991) 2 SCC 318, paragraphs 2 andlO. 

Unnecessary appeal by Government may be discouraged where only one party's liability is 
involved; Union of India v. M.P. Singh, AIR 1990 SC 1098. 
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An order of the High Court will not be set aside if it has not causec any prejudice to petitioner 
even though no notice was given 10 the petitioner; Gupta v. U.P.S.E.B., AIR 1991 SC 1309, 
paragraphs 4-5. 

Supreme Court would be reluctant to inten'ere with an adminis trative decision as to the needs 
of the department; Arun v. Stale o/Bihar, AIR 1991 SC 1514, paragraph 13. (Case of appointment). 

An appointment made on the recommendation of Selection Committee cannot be set aside by 
the High Court without valid reasons; University of Jodhpur v. Purohit, (1990) I UJSC 235, para-
graph II. . 

The Supreme Court would not disturb the existing position if would lead to injustice; Thapar 
Institute v. Abhinav, (1990) I UJSC 699, paragraph 8. 

Scope 0/ interference 

In cases of professional misconduct Supreme Court would consider only whether, on the facts 
found by the High Court such misconduct is established: Chagki v. Tiburgba, (1990) I UJSC 4, 
pa~graph 18. 

G,ounds 

Where the High Court has dismissed a writ petition in limine the scope of appeal to the Supreme 
Court is limited 10 the grounds set forth in the pelition; Sat PaJ v. Director, AIR 1991 SC 970, 
paragraph 3 

New Point 

The Supreme Coun would not allow a new point (which was not taken or not pressed before 
the High Court) to be raised before it, or which was sought 10 be introduced by filing additional 
grounds; Nit)'ananda v. State o/Orissa, AIR 1991 SC 1134, paragraph II. 

Where the point could have been urged before the High Court under Art. 226 or 227, the 
Supreme Cvurt wOlHd not pennit the appellant to raise it for the first time before it, nor to assail 
an undertaking given by him in the High Court; Gosain v. Yashpal, AIR 1993 SC 152, paragraph 
\3. 

Where the High Court has examined all the evidences, the Supreme Court will not interfere on 
technical ground; Ajit v. StaU 0/ Punjab, (1991) Cr U 2008 SC, paragraphs 3 and 4. 

Froud 

Where the petitioner obtained a special leave by suppressing the fact that an earlier petition by 
him was dismissed, the court directed recall of the order releasing him on bail; Suraj v. Bhara!, 
(1990) I UJSC 135, paragraph 3. 

Similarly, bail was recalled on the basis of fraud practised upon the court; Surinder v. Delhi 
Administration, (1990) Supp SCC 610. 

Court may refuse relief to a petitioner who has taken reckless steps without recourse to law; 
Krishna v. ShoMo, (1990) I UJSC 71, paragraph 10. 

Question of fad 

Where the High Court has completely missed the real points requiring determinatin and has on 
erroneous grounds discredited the evidence. the Supreme Court would be justified in goin'g into the 
evidence to avoid grave injustice; Sham Sl4IIlhr v. Puran, (1990) 4 SCC 73\. 

The Supreme Court wiil not reassess the evidence at large and come to a fresh opinion as to the 
innocence or guilt of the accused. so as to interfere with a concurrent finding of fact by the Court 
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below, except where there is some serious infinnily in the appreciation of the evidence, and the 
finding is preverse; Narendra v. Stale of u.P., (1991) 2 sec 622, paragraphs 28-29. 

Mahuh v. Slate of Delhi, (1991) Cr. LJ. 1703, paragraph 11. 

Nam Singh v. Slate a/U.P,. (1991) 2 sec 432, paragraph 24. 

In the absence of pef'lcrsity, Concurrent finding of fact is not disturbed; Mehtab Singh v. Slale 
ojGujarat, (1991) Cr U 2325 eSC) paragraph 2. 

Supreme Court will not ordinarily interfere with appreciation of affidavit evidence by High Court; 
Slale a/M.P. v. Orient Paper, (1990) 1 UJSC 232, paragraph 2. 

Fact 

Mixed questions of fact and law not argued before the lower courts cannot be raised before 
Supreme Court; Bhandari D.C.C.B. v. Stale of Maharoshtra, AIR 1993 SC 59, paragraph 10. 

Questions of fact can not be raised for the first time before the Supreme Court; State 
of Karnataka v. S.C.P. Co., AIR 1991 SC 1307; Vduman v. Astam, AIR 1991 SC 1020 
paragraph 19. 

Criminal Cases 

In criminal cases under O. XL, r. 7 of the Supreme Court Rules, no review lies except on 
ground of enor apparent on the face of the record; Stau of Haryana v. Prem, AIR 1990 SC 
538, paragraphs 2·6. 

In an appeal against acquittal the Supreme Court would bejuslified 10 interfere when approach 
of the High Court is far from satisfactory; Anvaruddin v. Slwkoor, AIR 1990 SC 1242. 

Where the High Court has completely misdirected itself in reversing the order of conviction by 
the trial Court; Gaurishankar v. Slale of V.P., • AIR 1990 SC 709. 

Where the conclusion arrived by the court below is such as to shake the conscience, the Supreme 
Court would strike it down whether the judgment is one of conviction or acquittal; Mahesh v. Stale 
of Delhi, (1991) Cr U J 703 (SC),paragraph J I. 

Even after a death sentence has been confirmed and is not open to review, the Supreme 
Court may, in a petilion under article 32 read with article 21 commute the sentence of death 
into one of life imprisonment on the ground of undue delay in execution of the sentence of 
death since it was confirmed, because a sentence of death is one thing and the sentence of 
death followed by lengthy imprisonment prior to execution is another; Jumman v. Stale oj V.P., 
(1991) Cr U 439, paragraph 15. 

In an appeal against conviction the High Court can interfere with concurrent judgments 
of criminal courts whepe the interest of justice so requires; Lala Ram v. State oj V.P., 
(1990) 2 SCC 113. 

The Supreme Court would interfere in a criminal case where the High Court has failed to 
notice the changed versions given by witnesses; Rajan v. Stau oj Bihar, AIR 1991 SC I3TI 
paragraph 3. 

In a criminal appeal the Supreme Court interferes if the decision appealed from shocks the sense 
of justice; Mahesh v. Stale" (1991) Cr U 1703 (SC),paragraph II. 

After quashing an order the Supreme COUll itself may pass suitable orders instead of remanding 
Ihe case to High Court; AIUJItd v. R.S.R.T.<;AIR 1991 SC IOO3~paragraphs 11-12 

Supreme Court may set aside execution order in respect of a decree found to be nulity; Sushil 
v. Gobind, (1990) 1 sec 1938. 
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Ordinarily Supreme Court docs nol interfere in punishmenl in scrvif.:e mallen. But in e:'lceptional 
cases it may dn so; KurturSinf(h v. Stule of Punjab, (1991) 2 sec 635. 

Efftet 

Dismissal of a ~pc:ciallcavc pelition in /imin(' does nol preclude Supreme Court considering Ihe 
poinl in suhsequcnt appeal; SCienljfi(' Adviser v. Donit!, (1990) Supp SCC 374. 

Rtlil!f 

Apart fmm Ihe merits of an appeal, thc Supreme CIIU" would e:'lpunge duogalory remarks, or 
asper~i()n~ m;uJe in a High Cuurt judgment ugainst a party or lawyer, which arc not unsolutely 
necc.\sary fur Ihc dccisiun of Ihc ca~c refore the Court, and that, without giving him an apportunity 
of e",plaining this conduct; Mathur v. Pramod, (11J9O) I UJSC 595. 

137. Review of judgments or 'orders by the Supreme Court.-Subjeci to the 
provisions {If any law made by Parliament Or any rules made under article 145. the 
Supreme Courl shall have power 10 review any judgment pronounced or order made 
by it. 

Noteli on Article 137 

Scope 

Writ petition and Civil Appeal were dismis!oCd by the Supreme Court-Review petition was 
also dismissed. Matter was dispo~ed of after a consideration of all points. Another petition (virtually 
by way of second review) raising same contentions is nol maintainable; J Rooga Swamy v. GoW!rn
nu!nt of Andhru Pradesh" AIR 1990 SC 535. 

Application for review 

Where the previous order was nol on adjudicalory one but was disposed of on concession and 
Ihe party subsequently applies for modification of thai order the application is nolone for review; 
Su,umharJ Tradjng Co. v. P.P. Suffiya. AIR 1991 SC 716. paragraph 8. 

Grounds 

Anicle 137 does nOllimit the grounds for review. However, these may be limited by
(a) Parliamentary legislation, or 

(b) Rules made by the Supreme Court. 

US. Enlargement or the jurisdiction or the Supreme CourL-{l) The Supreme 
Court shall have such further jurisdiction and powers with respect to any of the matters 

in the Union List as Parliament may by law confer. 

(2) The Supreme Court· shan· have such further jurisdiction and powers with respect 
to any matter as the Government of India and the Government of any State may by 

sJ'CFial agreement confer. if Parliament by law provides for the exercise of such jurisdic
tion and powers by the Supreme Court. 
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139. Conferment aD the Supreme Court of powers to issue certain writs.-ParJia
meRI may by law confer on the Supreme Court power to issue directions, orders, or 
writs, including writs in the nature of habeas corpus, mandamus. prohibition. quo 
warranto and certiorari, or any of them, for any purposes other than those mentioned 
in clause (2) of article 32. 

'[l39A. Transfer of certain cases._2[(1) Where cases involving the same or 
substantially the same questions of law are pending before the Supreme Court and one 
or more High Courts or before two or mOTC High Courts and the Supreme Court is 
satisfied on its own motion or on an application made by the Attorney-General of India 
or by a party 10 any such case thai such questions are substantial questions of general 
importance, the Supreme Court may withdraw the case or cases pending befor the High 
Court or the High Courts and dispose of all the cases itself: 

Provided that the Supreme Court may after determining the said questions of law 
return any case so withdrawn together with a copy of its judgment on such questions to 
the High Court from which the case has been withdrawn, and the High Court shall on 
receipt thereof, proceed to dispose of the case in conformity with such judgment.) 

(2) The Supreme Court may, if it deems it expedient so to do for the ends of justice. 
transfer any, appeal or other proceedings pending before any High Court to any other 
High Coun.] 

140. Ancillary powers of Supreme Coort.-Parliament may by law make provision 
for conferring upon the Supreme Coun such supplemental powers not inconsistent with 
any of the provisions of this Consti:ution as may appear to be necessary or desirable for 
the purpose of enahling the coun more effectively to exercise the jurisdiction conferreo 
upon it hy or under this Constitution. 

141. Law declared by Supreme Court to be binding on all coum.-The law 
declared by the Supreme Court shall he hinding on all courts withirothe territory of India. 

Noles on Artidt 141 

SCDpe 

As to the scope I,r article 141.the most important judgments of the Supreme Court are the 
following:-

(i) Moli Ram v. N.H.F.Rly, AIR 1964 SC 600. (A~ to the effttl of vbilt'r dictu) 

(j;) GUlkt'1 Rudw/or.1 \. ES.l.C, (19H5) I sec 68. (Meaning of the expression on law 
declared). 

(iii) Assi. Coflt'L'lor v. fJunltl/I" (19H5) 1 sec 260. (As to the elf ttl of the expression binding). 

(iv) Slllr Co. v. Unum "f Im/Ul. AIR IIJH7 SC 179. (Bmding nature of judgment). 
(v) Gou.r)'u v. Thaku.r, AIR IIJK6 SC 1140. (Binding nature). 

I. In~. by tbe Constltutiun (Furty·sccund Alilendment) Ad. 1'176. s\!c. 24 (w.e,f. t-8-197'1). 

2. Subs, by the Con~lItut"'n (Forty·fuurth Amendment) Act, 1'1711. !>Ce. 21. for dau!iC tl) (w.e f. 1-8·1'17'1) 
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(vi) SymMtics &- Chemicals Ud. v. Stale of U.P., (1990) I SCC 109. paragraphs 3, 74, 80, 
82. (Social changes and Supreme Court decisions). 

This article 141 recognises the role of the Supreme Court to alter the law, in c0!lI1ie of its func
lion to interpret legislalion, in order to bring the law in harmony with social changes; P.LO. Corp. 
v. whour Court, (1990) 3 SCC 632 (CB), paragraphs 59, 81. 

ww declared 

It is immatcriaJ that the conclusion of !he majority was arrived at by the several judges on 
different grounds or different processes of reasoning; Ramesh v. Union of India, AIR 1990 SC 
560, paragraph 20. 

What is binding is the rOlio of the decision and not any finding on facts, or the opinion of 
the court on any question which was nOI required to be decided in a particular case, it is the 
principle found out upon a reading of the judgment as a whole in the light of the questions 
before the court, and not particular words or sentences; C.I.T. v. S.E.W .. AIR 1993 SC 43, 
paragraph 39. 

The later court would not be bound by those re'lsons or propositions which were not necess
ary for deciding the previous case; conversely, the later court should not unnece.~sari1y expand 
the scope and authority of the precedem; Krishan v. Union of Indio, (1990) 4 SCC 207 (CB), 
paragraphs 19,20. 

There is'>l0 la .... declared where the court gives no reasons; Supr~m~ Courl Empfoy~~s v. Union 
oj Indio. AIR 1991 SC 334, paragraph 22. 

Rdrosp~ctive Operation 

Where 'he Supreme Court has expressly made its rOlio prospective, the High Court cannot give 
it retrospective operation; F.Cl. v. Narendra, (1993) I UJSC 572, paragraph 7. 

Binding 

Where a State Governmem is a party and -is duly represented before the Supreme court, the 
decision of the Court declaring a Slate Act to be u!lm vires shaH be binding on that State Govern
ment. Even a notice, as. required by the Civil Procedure Code, was not served upon the Advocate 
General; Slale of Guja;m v. Kaslurchand, AIR 1991 SC 695. 

Reconsideration 

The Court would not depart from a long-settled interpretation 50lely depending upon 
the facts of a given case. Where, however. there has been no uniformity in previous 
decisions, the later court would examine the principle in the light of the scheme of the 
Constitution and the materials placed before it: Indra v Union o/Indio, AIR 1993 SC 477. 
paragraph 26A. 

A Division Bench of two Judges cannot overturn the decision of another Bench of two Judges. 
If they are unable to agree, they should refer it to a larger Bench: Sunderjos v. Collector, AIR 
1990 SC 261. paragraphs 16-20. 

In rcviewir,g an earlier decision, however, the Court would take into consideration the fact thai 
the said decision has been followed in a large number of cases. It would be particularly slow to 
disturb a unanimous decision of a Bench of five Judges. 

Where, in a subsequent petition under article 32, the Supreme Court directs the petitioner to go 
before the High Court and directs the High Court to reconsider the maller. the High Court would 
not be fettered by the previous judgment of the High Court; Commissionu of Police v. 
lagadiswaronada. AIR 1991 Ca1263, paragraph 9. 
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The Supreme Court in one case directed the State Government to t~at the complaint as an 
industrial dispute and to refer the same under section 10(1) (d) of Industrial Disputes Act. 1947 to 
the Industrial Tribunal; H.R. Admllhaya v. SandO!... IT (1994) 5 SC 176. 

In another case the Supreme Court awarded compensation to the wife (appellant) whose husband 
was living with another woman though there was no proof of a second marriage; lfami Delli v. 
Satya NaruUl, (1994) 5 Sc 317. 

142. Enforcement DC decrees and orders of Supreme Court and orders as to 
discovery, etc.-( I) The Supreme Court in the exercise of its jurisdiction may pass such 
decree or make such order as is necessary for doing complete justice in any cause or 
mailer pending before, it, and any decree so passed or order so made shall be enforceable 
throughout the territory of India in such manner as may be prescribed by or under any 
law made by Parliament and, until provision in that behalf is so made, in such manner 
as the President may by orderl prescribe. 

(2) Subject to the provisions of any law made in this behalf by Parliament, the 
Supreme Court shall, as respects the whole of the territory of India, have all and every 
power to make any order for the purpose of securing the attendance of any person, the 
discovery of production of any documents. or the investigation or punishment of any 
contempt of itself. 

Notes on article 142 

Supreme Court can extend it he benefil of irs judgment to a case nor in appeal; Mal/gal/. 
~se Or~ v. Chal/d~. AIR 1991 SC 520 paragraph 19; Roshan v. S.R.C. Mills, AIR 1990 
SC 1881. 

143. Power or President to consult Supreme Court.-( I) If at any time it appears 
to the President that a question of law or fact has arisen or is likely to arise. which is of 
such a nature and of such public importance that it is expedient to obtain the opinion of 
the Supreme Court upon, it, he may refer the question to that court for consideration 
and the court may. after such hearing as it thinks fit. report to the President its opinion 
thereon. 

(2) The President may notwithstanding anything in 2[***Jlhe proviso 10 article 131. 
refer a dispute of the kind mentioned in the J[said proviso] to the Supreme Court for 
opinion and the Supreme Court shall. after such hearing as it thinks fit. report to the 
President its opinion thereon. 

I. See (he Sup~me Court (Decrees and Orders) Enforccmcnl Order. 1954 (C.0.47). 
2. The words, brack.el$ and figu~ "claosc 0) or' omilled by the Constitution (Scvenlh Amendment) Ad. 

1956. sec. 29 and Sch. . 
3. Subs. by (he Constitution (Seventh-Amendment) Ad. 1956. $ce. 29 and Sch .• fOT "said claosc". 
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144. Civil and judicial authorities to ad in aid of the'Supreme Conn.-All 
authorities. civil and judicial. in the territory of India shall act in aid of the Supreme 
Court. 

Notes OD article 144 

Supreme Court may award exemplary costs against defaulting yovemmetll; Djn~sh v. Moti/al 
Colkg~, (1990)" sec 621, paragraph 6. 

1[I44A.) Special provisions as to disposal or questions relating to constitutional 
yalidity of laws.- [R~p. by I~ ConStitution (Forty·third Amendment) Act, 1977, sec. 5 
(w.<j 13-4·1978)) . 

• 45. Rules of Court, etc.-{I) Subject to the. provisions of any law made by Parlia
ment., the Supreme Court may from time to time, with the approval·of the President, 
make rules for regulating generally the practice and procedure of the court including

(0) rules as 10 the persons practising before the court; 

(b) rules as to the procedure for hearing appeals and other matters pertaining to 
appeals including the time within which appeals to the court are to be entered; 

(c) rules as to the proceedings in the court for the enforcement of any of the rights 
conferred by Part III; 

2((CC) rules as to the proceedings in the court under '(article 139A):) 

(d) rules as to the entertainment of appeals wm sub .. dallSe (c) of ClallSe (I) of article 134.; 

(e) rules as to the condilions subject to which any judgement pronounced or order 
made by the court may be reviewed and the procedure for such review including 
the time within which applications to the court for such review are to be entered; 

(j) rules as to the costs of and incidental to any proceedings in the court and as to 
the fees to be charged in respect of proceedings therein; 

(&) rules as to the granting of bail; 

(/II) rules as to stay to proceedings; 

(t) rules providing for the summary determination of any appeal which appears to 
the court to be frivolous or vexatious or brought for the purpose of delay; 

(j) rules as to the procedure for inquiries referred to in clause (I) of article 317. 

(2) Subject to the ",provisions of ',.U] clause (3)1. rules made under this article may 
fix the minimum number of Judges who are to sil for any purpose. and may provide for 
the powers of single Judges and Division Courts. 

I. las. by the Ccmstitulioa (Forty-second AmezwlIDelII) Act. 1976. ICC. 25 (w.e.f. 1 .. 2 .. 1977). 
2. IllS. by the CoastiMion (forty-sa:oad AmendmeN) Ao;l. 1976. ICC. 26 (w.e.f. 1 .. 2 .. 1977). 
J. Subs. by the Constitution (Forty-Ihird Alllendment) Act, 1977. ICC. 6, for "af1icles I3IA IUld 1;19"" 

(w.e.r. 1;1-4(1918). . 

"'. Subs. by the ~i'tllliOl:l (Fody .. SCCOZMI Amendment) Act, 1976, ICC. 26. ror Mprovisions of clallSC (3)" 
( .... c.r. 1·2·1917). 

5. Catlin "';ords, figura IUld Ic:I:ten olllillcd by the Constitlll)on (Porty-third Amendment) ACI, 1977, 
sec. 6 (w.eJ. 13 ...... 1918). 
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(3) I er .... ] The minimum numberJ of Judges who arc 10 sil for the purpose of 
deciding any case involving a substantial question of law as 10 the interpretation of this 
Constitution or for the purpose of hearing any reference under article 143 shall be fivt: 

Provided lh:u. where the court hearing an appeal under any of the provisions of this 
chapter other than article 132 consists of less than live Judges and in the course of lhe 
hearing of the appeal the court is satisfied thai the appeal involve.s a subs:anlial question 
of law as to the intcrprelatiol' of Ihis COlllilitution of determination of which is necessary 
for the disposal of the appeal. sbch court shall refer the question for opinion to u coun con!>l.ituted 
as required by this clause for the purpose of deciding any case involving such a question 
and shall on receipt of the opinion dispose of the appeal in conformity with such OPInion. 

(4) No judgment shall be delivered by the Supreme Court save in open court. and no report 
shall be made under article 143 save in accordance with an opinion also delivered in open court. 

(5) No judgment and no such opinion shall be delivered by the Supreme Court save 
with the concurrence of a majority of the Judges present at the hearing of the case. but 
nothing in this clause shall be deemed to prevent a Judge who dot's not concur from 
delivering a dissenting judgment or opinion. 

146. Officers and servants and the expenses or the Supreme Court.-{I) 
Appointments of officers and servants of the Supreme Court shall be made by the Chief 
Justicc of India or such other Judge or officer of the court as he may direct: 

Provided thallhe President may by rule require that in such t.ases a~ may be specified 
in the rule. no person not already attached to the court sbdll be appointed to any office 
connected with the eoun. save after consultation with the Union Pubhc Service Commission. 

(2) Subject to the provisions of any law made by Parliamcnt. the conditIOns ofservicc 
of offiecrs and servants of the Supreme Court .. h.lIl be such as may be prescribed by 
rules made by the Chief Justice of India or by some other Judge or officer of the court 
authorised by the Chief Justice of India to make rules for the purpose: 

Provided that the rules made under this clause shall. so far llS they relate to salaries, 
allowances. leave or pensions. require the approval of the President. 

(3) The administrative expenses of the Supreme Court. including all salaries. 
allowances and pensions payable to or in respect of the officers and servants of the 
court, shall be charged upon the Consolidated Fund of India, lind nny fees or other 
money taken by the court shall form part of th",t Fund. . 

Notes on Article 146 

Power under article 146(2) is of leSi,d:llive uul rram~: SUf1U~ Court Em.ployu$ Wt'ifan 
t..lS«IQ!iOfJ v U,."c;n of ir.4ia. AIR 11}(;0 SC 334. p.!r-J.grapb 45. 

147. lntcrprctation.-ln this I • Jpter and in chapter V of Part VI, refefCnces to any 
subsnntiil question of Ilw as to tile interp:-l."t41tion of this Co!lStitution sb:1U be con~trud 
~ including reft.:rences to any 'iui::.t:lntirJ q\.:.;.tion cfb..v as 10 Ihe interpr.:tation ofth.! 
Govemr, . .:nt of lndia Act, 1935 (indudinz :my enactment amending or supplemenling 
that Act), or of any Order in CO'..lncii or order mad~ thereunder, or of 1m lndian 
Ir:d.:pc.ndcnce Act, 1947. or of ll'ly order m.:.d:.: Lhcrcundcr. 

S;:;b::.. by cb Corr.:.t1~"!ion (f"OJ1y·'_-cc:!d Ar.::I::dJr;ucl) Act. t976, tee. 26. fur "Ti'.: m:nmlmn numbt: .... 
t'" eJ. '·2· tm) 

2. C""_,Zl ~,:o:::!.:.. r:;..:r~:.cj !~..:r. rlr.l:.e:J by t!::= CC~·::::I'ut':;-.l (Fc:"t', !.::..J :,·.::jl::':~) ACf. IJ/1. 
"-;-c 6 ( ... e.r Il·I'.-IO~) 
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CHAPTER V-COMPTROLLER AND AUDITOR-GENERAL OF INDIA 

148. Comptroller and Auditor-General of India.-{ I) There shall be a Comptroller 
and Auditor-General of India who shall be appointed by the President by warrant under 
his hand and seal and shall only be removed from office in like manner and on the like 
grounds as a Judge of the Supreme Court. 

(2) Every person appointed to be the Comptroller and Auditor- General of India shall. 
before he enters upon his office. make and subscribe before the President, or some 
person appointed in that behalf by him. an oath or affirmation according to the form set 
out for the purpose in the Third Schedule. 

(3) The salary and other conditions of service of the Comptroller and Auditor-General 
shall be such as may be determined by Parliament by law and, until they are so 
dt<termined. shall be as specified in the Second Schedule: 

Provided that neither the salary of a Comptroller and Auditor-General nor his rights 
in respect of leave of absence. pension or age of retirement shall be varied to his 
disadvantage after his appointment. 

(4) The Comptroller and Auditor-General shall not be eligible for further office either 
under the Government of India or under the Government of any State after he has ceased 
to hold his office. 

(5) Subject to the provisions of this Constitulion and of any law made by Parliament, 
the conditions of service of persons serving in the Indian Audit and Accounts Depart
ment and the administrative powers of the Comptroller and Auditor-General shall be 
such as may be prescribed by rules made by the President after conwitation with the 
Comptroller and Auditor-General. 

(6) The administrative expenses o(the office of the ComptrolLer and Au~itor-General. 
including all salaries. allowances and pensions payable to or in respect of persons 
serving in that office. shall be charged upon the Consolidated Fund of India. 

149. Duties and powers of the Comptroller and Auditor-General.-The Comp
troller and Auditor-General shall perfo:m such duties alld eX(';tcise such powers in rela
tion to the account!:. of the Union and of (f~e States and of any other authnrity or body 
as may be prescribed by or under any law marl('; by Parliam:nl and. until provision in 
thai behalf is so mldc. shall perfonn such duties a.~d exercise stich powers in relation 
to the accounts of the Union and of (he States as ",ere conferred 0'1 or exercisable by 
the Audito.-Gcncral of India immediately before t'1e commencement of this Constitution 
in rdatlOn to the accounts of the Dominll)n of India and of the Provinces respectively. 

1[1':;0. Form of accounts of the URio!! nnd of tht" Statc5.-The accounts of the 
Union and of the States :.hall be kept in such fonn as the Pre:.iJent may. 2[on the advice 
of] the Comptroller at>d Auditor-General of !'1dir.. prescribe.] 

I. Sub~. by the CQn.t:tulion (Forty·reoood Amcn,l=.t) Act, 1976, s«.. 27. for a.'1ide 150 (w.e.f. 
1-4-1977). 

2. Sub.;,:'y tru COJ:.<tuu:Jo:I (Fony- fOlort!; '\~.:!I .. e.·:) Ad. 1978.:a: 22 fl)l' ~nfte; coll$\!I'"ltion with" 
(w.c.f.2O.(;·1979) 
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151. Audit reports .--{I) The reports of the Comptroller and Auditor-General of 
India relating to the accounts of the Union shall be submitted to the President, who shall 
cause them to be laid before each House of Parliament. 

(2) The reports of the Comptroller and Auditor-General of India relating to the 
accounts of a State shall be submitted to the Govemorl[U"'J of the Slate, who shall 
cause them to be laid before the Legislature of the Slate. 

Notes on Article 148 

Article 148(5) does not preclude the President from referring the malter 10 the Pay Commission 
provided the final rules are made after consulting the Comptrollor Dcptt.; K. Vasudavan Nair \I. 

Unio" of India, AIR 1990 SC 2295. 

1. The"4WOlds ''or~' omitted by lhe ConsIi.tu6on (Scvcnlh Ammbacat) Act, 19,56.1CI:. 29 and Sch. 



PART VI 

CHAPTER I~ENERAL 

152. Definition.- In this Part. unless the context otherwise requires. the expression 
"Stale" 2(does not include the State of Jammu and Kashmir), 

CHAPTER II-THE EXECUTIVE 

The Governor 

153. Governors of States.- There shall be a Governor for each Stale: 
3[Provided that nOlhing in this article shall prevent the appointment of the same 

person as Governor for two or more Stales.) 

154. Executive power of State.-( I) The executive power of the Stale shall be vested 
in the Governor and shall be exercised by him either directly or through officers 
subordinate 10 him in accordance with this Constitution. 

(2) Nothing in this article shall-
(a) be deemed to transfer to the Governor any function conferred by any existing 

law on any olher authority; or 
(b) prevent Parliament or the Legislature of the State conferring by law functions 

on any authority subordinate to the Governor. 

155. AppointDlent or Govemor.-The Governor of a State shall be appointed by 
the President by warrant under his hand and seal. 

156. Tenn of office or Governor.-(J) The Governor shall hold office during the 
pleasure of the President. 

(2) The Governor may, by writing under his hand addressed to the President, resign 
his office. 

(3) Subject to the foregoing provisions of this. article, a Governor shall hold office .. 
for a tenn of five years from the date on which he enters upon his office: 

Provided that a Governor shall, notwithstanding the expiration of his term, continue 
to hold office cntil his successor enters upon his office. 

157. Qualifications for appointment as Governor.-No person shall be eligible for 
appointment as Governor unless he is a citizen of India and has completed the age of 
Ihirty-five years. 

I. 1bc words 'IN PART A OF THE FIRST SCHEDULE' omilled by the ConslilutioQ (SevCIltb 
Amendmcnl) Act, 1956, sec. 29 and Sch. 

i Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch., ror "means a Stale· 
qJCcirlCd iD Pan A orthe Fird Schedule". 

3. Added by the Constilutioa (Scventb Amendment) Act. 1956, sec. 6. 

125 
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158. CoDditiODS 01 Governor's oftlce.- (I) The Governor shall nOI be a member 
of either House of Parliament or of a House of the Legislature of any Stale specified in 
the First Schedule. and if a member of either House of Parliament Of of a House of the 
Legislature of any such Stale be appointed Governor. he shall be deemed to have vacated 
his seat in that House on the date on which he enters upon his office as Governor. 

(2) The Governor shalt nol hold any other office of profit. 

(3) The Governor shaJJ be entitled without payment of rent to the use of his official 
residences and shall be also entitled to such emoluments. allowances and privileges as 
may be detennined by Parliament by law and, until provision in that behalf is so made. 
such emoluments, allowances and privileges as are specified in the Second Schedule. 

'[(3A) Where the same person is appointed as Governor of two or more States, the 
emoluments and allowances payable to the Governor shall be allocated among the States 
in such proportion as the President may by order determine.) 

(4) The emoluments and allowances of the Governor shall not be diminished during 
his tenn of office. 

159. Oath or amrmation by the Governor.-Every Governor and every person 
discharging the functions of the Governor shall, before entering upon his orfice. make 
and subscribe in the presence of the Chief Justice of the High Court exercising 
jurisdiction in relation to the State, or, in his absence. the senionnost Judge ofth:lI Court 
available. an oath or affinnation in the following form. that is to say-

swear in the name of God " 
"I, A.B.. do 1 fn thall Will faithfully execute Ihe orfice of 

so emnly a Inn 
Governor (or discharge the functions of the Governor) of ...... (name of the Siale) and 
will to the best of my ability preserve. protect and defend the Constitution and the law 
and that I will devote myself to the service and well-being of the people of ...... (name 

of the Slate)". 

160. Discharge 01 the functions 01 the Governor in certain conlingeneies.-The 
President may make such provision as he thinks fit for the discharge of the functions of 
the Governor of a State in any contingency not provided for in this Chapter. 

~ 161. Power of Governor 10 grant pardons, etc., and to suspend, remit or 
commute sentences in certain cases.-The Governor of a State shall have the power 
to grant pardons. reprieves. respiles or remissions of punishment or to suspend. remit or 
commute the sentence of any person convicted of any offence against any law relating 
to a matter to which the excculive puwer of Ihe Stale eXlends. 

Noles on "rtide 161 

The Power under article 161 is a stalutory power which eannol be fettered by position such as 
scclions 432. 433. 433A fPC 1960; Slalt' (If PUlljuh v. )ogiru}tr. AIR 1990 SC 1396. 

I. los. by the Coo~itution (&vcnlh Amc;odn-.::nt) Ad. 1':.156. sec. 7. 
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162. Exteot or executive power orState.-Subject to the provisions of this Constitu
tion, the executive power of a State shall extend to the matters with respect to which the 
Legislature of the State has power to make laws: 

Provided that in any mailer with respect to which the Legislature of a Stale and Parlia
ment have power to make laws, the executive power of the State shall be subject (0. and 
limited by. the executive power expressly conferred by this Constitution or by any law 
made by Parliament upon the Union or authorities thereof. 

Noles Oil article 162 

Since the executiye power of the State Executive is co-extensive with that of the State 
Legislature. it follows that the State Executive may make rules regulating any mailer within 
the legislative compelence of the State Legislature. without prior legislative authority, except 
where a law is required because the. Rules so framed would violate any provision of the 
ConstilUtion which requires legislation. e.g. Articles 265. 302; Pratibha v. State. AIR 1991 
Kant 205. paragraph 10. 

In general, the Coun, would not exercise its power of judicial review to interfere with a policy 
made by the Government in exercise of iu power under Article 162, particularly where it involves 
tochnica.l, scientific or economic expertise; Sitaram v. Union of India. AIR 1990 SC 1277. para· 
graph 56. 

In case of any deviation. particularly when it has been done repeatedly, the presumption would 
be that the AUlhority has exercised his power of relaxation or the policy has been changed (without 
fonnal amendment), and the later entrants cannot claim the benefit of the original instructions; 
Direct Results v. State of Maharashtra, AIR 1990 SC 1607 (CO), paragraph 44. 

Council of Minister 

163. Council of Mioislers to aid and ad"ise Gonrnor.-(I) There shall be a Coun
cil of Ministers with the Chief Minister at the head to aid and advise the Governor in the 
exercise of his function except in so far as he is by or under this Constitution required to 
exercise his functions or any of them in his discretion. 

(2) If any question: arises whether any matter is or is not a matter as respects which the 
Governor is by or under this Constitution required to act in his discretion. the decision of 
the Governor in his discretion shall be final. and the validity of anything done by the 
Governor shall not be called in question on the ground that he ought or ought not to have 
acted in his discretion. 

(3) The question whelher any, and jf so what. advice was tendered by Ministers to the 
Governor shall nol be inquired into any coun. 

Notu on article 163 

Where an entry in the State list, is expressly made subject to Parliamentary legislation (SI:lte 
list entry 23) the St:lte censc:s to have both legislative and executive power in respect of the m:ltfer 
to which the Parliamentary law relates; BIUlral Coal v. SI(J/~ of Bihar, (1990) 4 see 557. 

164. Other provisions as 10 Minlslers.-( I) The Chief Minister shall be appointed 
by the Governor and the other Ministers shall be appointed by the Governor on the advice 
of the Chief Minister. and the Ministers shall hold office during the pleasure of the 
Governor: 
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Provided thai in the States of Bihar. Madhya Pradesh and Orissa. there shall be a 
Minister in charge of tribal welfare who may in addition be in charge of the welfare of 
the Schedule Castes and backward classes or any other work. 

(2) The Council of Ministers shall be collectively responsible to the Legislative 
Assembly of the State .. 

(3) Before a Minister enters upon his office. the Governor shall administer to him 
the oaths of office and of secrecy according 10 the fonns sci out for the purpose in the 
Third Schedule. 

(4) A Minister who for any period of six consecutive months is not a member 
of the Legislature of the Slate shall at the.cllpiralion of (hal period cease to be a 
Minister. 

(5) The salaries and allowances of Ministers shall be such as the Legislature of the 
Stale may from time to time by law determine and. until the Legislature of the State so 
delennines. shall be as specified in the Second Schedule. 

The Advocote·Gellual for the Stall! 

165. Advoc:ate-General ror the Slate.-( I) The Govemorof each State shall appoint 
a person who is qualified to be appointed a Judge of a High Courllo be Advocate-Gene
ral for the State. 

(2) It shall be the duty of the Advocate·Generalto give advice to the Government of 
the State upon such legal matters and to perform such other duties of a legal character. 
as may from time to time be referred or assigned to him by the Governor. and to 
discharge the functions conferred on him by or under the Constitution or any other law 
for"the time being in force. . 

(3) The Advocate-General shall hold office during the pleasure of the Governor and 
shall receive such remuneration as the Governor may determine. 

Noles on Article 165 

While ordinarily a concession made by a Government pleader in a trial coun does not find the 
Government unless it is in writing on instruction from a responsible officer. that principle would 
not apply to a concession made by the Advocate-General because he is assumed to make a statement 
with responsibility: Pl!riyar v. Statl! of Kuala. AIR 1990 SC 2192. paragraph 9. 

COllduct of Govunmelll Business 

166. Conduct of business or the Government of a Slate.-( I) All executive action 
of the Government of a State shall be expressed to be taken in the name of the Governer. 

(2) Orders and other instruments made and ellecuted in the name of the Governor 
shall be authenticated in such manner as may be specified in rules to be made by the 
Governor, and the validity of an order or instruments which is so authenticated shall not 
be called in question on the ground that it is not an order or instrument made or executed 
by the Governor. 

(3) The Governor shall make rules for the more convenientlransaction of the business 
of the Government of the State, and for the aHocation" among Ministers of the said 
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business in so far as it is not business with respect to which the Oovemor is by or under 
Ihis Constitution required to act in his discretion. 

I{ ... ] 

167. Duties of Chief Minister as respects the furnishing of information to 
Governor, eu.-It shall be duty of the Chief Minister of each State-

(a) to communicate to the Governor of the State all decisions of the Council of 
Ministers relating to the administration of the affairs of the State and proposals 
for legislation; 

(b) to furnish such infonnation relating to the administration of the affairs of the 
State and proposals for legislation as the Governor may call for; and 

(c) if the Governor so requires, to submit for the consideration of the Council of 
Ministers any matter on which a decision has been taken by a Minister but which 
has not been considered by the Council .. 

Notes on articles 161 to 167 

By article 162, the executive power of the State is made CO-eJttensive with the legislative power 
of the Stale, as 10 which see article 246(2) and 246(3). This power, however, is subject to the 
limitation contained in the proviso to article 162. See the undermentioned cases: 

Of course, executive power cannot be so exercised as to conflict with a law. 

(I) Stale of A.P. v. UlI'u. AIR 197) SC 2560. 

(ii) Slale of M.P. v. Jain, AIR 198) SC 2045. 

Article 163 (Council of Ministers in the Slate) follows to a large extent article 74 (Council of 
Ministers in the Union), but, unlike article 74( I) as amended, article 163 does nol expressly require 
the Governor to accept the Cabinet's advice. However, (except where the Governor is 10 exercise 
his functions in his discretion), the Governor has to accept the advice of the Slate Council of 
Ministers, ~s per the rulings in (i) Sanjt:'eIJ; v. Slale of Madras, AIR 1970 SC 1102 and (ij) 
V.P. Public St:'rIJja Commission v. Suresh, AIR 1987 SC 1953. 

Article 166, though concerned primarily with conduct of business, has considerable 
constitutional importance. The principle that all executive action must be expressed to be taken 
in the Governor's name, seems to carry the implication that a decision of the Council of 
Ministers does not become an order of the State Government until it is sent out as the 
Governor's order; Slau of Kt:'rala v. Lakshmikully, A.I.R. )987 SC 331, paragraph 40; unless 
it is a purely internaJ mailer for noting on the file; Bachihittar v. StaU of Punjab, AIR 1963 
SC 395. 

CHAPTE~ 111-THE STATE LEGISLATURE 

General 

168. Constitution of Legislatures in States.---{I) For every State lhere shall be a 

Legislature whic~ shall consist of the Governor, and-

I. Cause (4) was ins. by !he Constitution (Forty-second Amendmeru) Act. 1976, sec. 28 (w.c.f. 3-1-1'177) 
IIIId omitted by the Constitution (Fotly-founh Amendment) Act. 1978, sec. 23 (w.e.f. 20-6-1979). 
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(a) in the States of l(n*), Bihar, 2[ ... ), J[***], 4(***1. 5(MaharashtraJ. 
6{Karnatakaj. 7[***]. grand Uttar Pradesh), two Houses: 

(h) in other States, one House. 

(2) Where there arc two Houses of the Legislature of a State, one shall be known as 
the Legislative Council and the other as the Legislative Assembly. and where there is 
only one House, it shaJrbc known as the Legislative Assembly. 

169. Abolition or creation of Legislative Councils in Stales.-( I) Notwithstanding 
anything in article 168, Parliament may by law provide for the abolition of the Legisla
tive Council of a State having such a Councilor for the creation of such a Council in a 
Stale having no such Council, if the Legislative Assembly of the State passes a 
resolution (0 that effect by a majority of the total membership of the Assembly and 
by a majority of not less than two-thirds of the members of the Assembly present 
anti voting. 

(2) Any law referred to in clause (I) shall contain such provisions for the amendment 
of this Constitution as may be necessary to give effect to the provisions of the law and 
may also contain such supplemental. incidental and consequential provisions as Parlia
ment deem necessary. 

(3) No such law as aforesaid shall be deemed to be an amendment of this Constitution 
for the purposes of article 368. 

9(170. Composition or the Legislative Assemblies.- (I) Subject to the provisions 
of article 333. the tegislative Assembly of each State shall consist of not more than five 
hundred. and not less than sixty members chosen by direct election from territorial 
constituencies in the State. 

(2) For the purposes of clause (I). each Stale shan be divided into territorial 
constituencies in such manner that the ratio between the population Qf each constituency 

I. The words "Alldhra Pmdesh", omined by the Alldhm Pradesh Legislative Council (Abolition) Act. 1985 
(34 of 1985), sec. 4 (w.e.f. 1-6-1985). 

2. 'The word "Bombay- omined by the Bombay Re<Jrganisation Act. 1960 (II of 1960), sec. 20 (w.eJ. 
1-5-19(0). 

3. For the insenion of the words "Madhya Pr.wesh" in this sub-clause, no date has been appointed under 
sec. 8(2) of the Constitution (Sevcllth Amendmellt) Act. 1956. 

4. The words 'Tamil Nadu", omitted by the Tamil Nadu Legislative Coullcil (Abolition) ACI, 1986 (40 of 
1986~sec. 4 (w_e.(. 1-11- 1986). 

:'L Ins. by the Bombay Reolianisation Act, 1960 (II of 1%0). sec. 20 (w.eJ. t-5-1960). 

6. Suhs. by the Mysore State (Alternation of Name) Act, 1973 (31 of 1973~ sec. 4, for "Mysore" 
(we.f. 1-11-1973). which was inserted by the Coostitution (Seventh Amendment) Act, 19~6, 
sec. 8(1). 

7. The word "Punj~b", omitted by the Punjab Legis/alive Council (Abolition) Act. 1969 (46 of 1969), 
sec. 4 (w.eJ. 7_1_1970). 

8. Subs. by the West Bengal Legislative Council (Abolition) Act. 1969 (20 of 1969), sec. 4, for "Uttar 
Pmdesh and West Bengal" (w.e.!. 1-8-1%9). . 

Subs. by the COllstilulion (Seventh Amendment) Act. 1956, sec. 9, for aniclc 170. 
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and the number of seuls aUolled to il Sh:IU, so far as pmcticable, be the same throughout 
!he Slate. 

t(Explanalion- In this clause, !he eKpression 'population' means the population as 
ascertained at the l;u-.l /lfcceding census of which the relevant figures have been 
published: 

Provided that Ihe reference in this Exp/m/ation to Ihe lasl prec'eding census of which 
the relevant figures have been published shall, until the relevant figures for the first 
census taken after the year 2000 have been published, be construed as a reference to the 
1971 census.) 

(3) Upon the completion of each census, Ihe total number of scats in the Legislative 
Assembly of each Stale and the division of each State into territorial conSlituencies shall 
be readjusted by such authoTlty and in such manner as Parliament may by law detennine: 

Provided that such readjustment shall nol affect representation in the I.egislative 
Assembly until the dissolution of the then existing Assembly: 

2[Provided further that such readjustment shall take effect from such dale as the 
Vresident may, by order. specify and until such readjustment takes effect, any election 
to the Legislative Assembly may he held on the basis of the territorial constituencies 
existing before such readjustmenl: 

Provided also that until the relevant figures for the first census taken after the year 
2000 have been published. it shall not be necessary to readjust Ihe lotal number of seats 
in the Legislalive Assembly of each State and the division of such State into territorial 
constituencies under this clause.) 

171. Composition of the Legislative Council.- (I) The total number of members 
in the Legislative Council of a Stute having such a Council shall not exceed J[one_ third) 
of the total number Of members in the Legislative Assembly of that State: 

Provided that Ihe total number of members in the Legislative Council of a State shall 
in no case be less than forty. 

(2) Until Parliament by law otherwise provides. the composition of Ihe Legislative 
Council of a State shall be as provided in clause (3). 

(3) Of the total number of members of the Legislative Council of a State-

(a) as nearly as may be, one-third shall be elected by electorates consisting of 
members of municipalities, district boards and such other local autoorities in the 
State as Parliament may by law specify; 

(b) as nearly as may be, one-twelfth shall be elected by electorates consisting of 
persons residing in the Slate who have been for at least three years graduates of 
any university in the territory of India or have been for at least three years in 
possession of qualifications prescribed by or under any law made by Parliament 
as equivalent to that of a graduate of any such university; 

I. Subs. by the COIlstitution (For1y,sc:cOIld Amendmelll) Act. 1976. sec. 29. for the Explarllll;m, (w.e.!. 
3-1-1977). 

2. Ins. by the Constitution (Forty-second Amendment) Act, 1976. sec. 29 (w.e.f. 3-1-1977). 

3. Subs. by the Constitution (Seventh Amendment) Act, 1956. sec. 10, for "one·fourth". 
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(e) as nearly as may be, one-twelfth shaH be elected by electorates consisting of 
persons who have been for. at least three years engaged in Leaching in such 
educational institutions within the State. not lower in standard than that of a 
secondary school, as may be prescribed by or under any law made by Parliament; 

(d) as nearly as may be. one-third shall be elected by the members of the Legislative 
Assembly 9f the Siale from amongst persons who are not members of the Assembly; 

(e) the remainder shall be nominated by the Governor in accordance with the 
provisions of clause (5). 

(4) The members to be elected under suh-clauses (a), (b) and (e) of clause (3) shall 
be chosen in such territorial constituencies as may be prescribed by or under any law 
made by Parliament, and the elections under the said sub-clauses and under sub-clause 
(d) of the said clause shall be held in accordance with the system of proportional 
representalion by means of the single transferable vote. 

(S) The members to be nominated by the Governor under sub-clause (e) of clause (3) 
shall consist of persons having special knowledge or practical experience in respect of 
such matters as the following. namely- l 

Literature, science, art, co-operative movement and social service. 

172. Duration of State Legislatures.-(l) Every Legislative Assembly of every 
State, unless sOOner dissolved. shall continue for l{five years) from the date appointed 
for its first meeting and no longer and the expiration of the said period of l[five years) 
shall operate as a dissolution of the Assembly: 

Provided that the said period may, while a Proclamation of Emergency is in opera
tion. be extended by Parliament by law fpr a period not exceeding one year at a time 
and not extending in any case beyond a period of six months after the Proclamation has 
ceased to operate. 

(2) The Legislative Council of a State shall not be subject 10 dissolution, but as nearly 
as possible one-third of the members thereof shall retire as soon as may be on the 
expiration of every second year in accordance with the provisions made in that behalf 
by Parliament by law. 

173. Qualification for membership of the State Legislature.-A person shall not 
be qualified to be chosen to fill a seat in the Legislature of a State unless he-

2[(a) is a citizen of India, and makes and subscribes before some person authorised 
in that behalf by the Election Commission an oath or affirmation according to 
the form set out for the purpose in the Third Schedule;) 

(b) is. in the case of a seat in the Legislative Assembly, not less than twenty-five 
years of age and. in the case of a seat in the Legislative Council, not less than 
thirty years of age; and 

(e) possesses such other qualifications as may be prescribed in that behalf by or 
under any law made by Parliament. 

l. Subs. by the Constitulion (Forty-foul1h Amendment) Act. 1918. sec. 24. (or "six years" (w.e.f. 
6-9-(919). The words "six years" were subs. for the original words "five yean" by the Constitution 
(Forty- secood Amendment) Aet, 1976. sec. 30 (w.eJ. 3- 1- 971). 

2. Subs_ by the Constitution (Sixleenth Amendment) Act. 1963. sec. 4. for clause (u). 
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Nnles on Article 173 

The crucial date for applying thi~ article. read with section 36(2). Representation of the People 
Act. 195 I. is the date of scrutiny of nomination paper. See the undenncntioned cases: 

(i) Pwhupuli v. lIurihar. AIR 1968 SC 1064. 

(ii) lIu.fSoin v. Najalinguppa, AIR 1969 SC 1034. 

Nominatation of a candidate who has nottakcn the oath may be rejetcd by the Returning Officer; 
Lcumi Narain v. Ram Raton, (1990) 2 SCC 673. 

t[174, Sessions 01 the State Legislatu~. prorogation and dissolution,-{I) The 

Governor shall rrom lime to time summon the House or each House of the Legislature 

of the State tu meet at such time and place as he thinks fit, but six months shall not 

intervene between its last sitting in one session and the dale appointed for its first silting 

in the next ses. .. ion. 

(2) The Governor may from time to time

(0) prorogue the House or either House; 

(b) dissolve the Legislative Assembly.) 

Notes on Article 174 

Dis,olution of Anembly 

On the 7th December. 1988. the High Coun of Gauhati pronounced an important judgement in 
the clISe relating to dissolution of the Nagaland Assemhly and held that the report of the Governor 
recommending dissolution of the Assembly was not acceptable. 1bc: writ petition had been field 
by Mr. Vamuzo, leader of the Joint Regional Legislative Party, challenging the validity of the 
Presidential Proclamation of 17th August, 1988 dissolving the A~sembly and taking over the 
government of the State. Contention of the petitioner was that the petitioner was enjoying suppon 
of the majority of 35 members in the 60 members House, and should have been invited to fonn the 
Ministry after the split in the Congress-I. His &rievance was that in spite of the Speaker's decision 
that it was a split, the Governor took into account extraneous and irreJevant and aspectsec. Three 
points were submitted by the Attorney-General opposing the writ petition; First, the President acted 
on lIle aid and advice of the Council of Ministers and no court could determine what infonnation 
was made available to the President under article 74(2) of the Constitution; Secondly, the Governor 
was protected under article 361 of the Constitution; Thirdly, as the proclamation had been approved 
by Parliament, no relief could be granted to lIle petitioner, It appears that the second contention 
was not approved by the Division Bench (Chief Justice A: Raghuvir and Mr. Justice B.L. Hamaria), 
in view of the allegation that the Governor had acted on irrelevant material. In a sense, this judg
ment qualifies anicle 361, by holding tha.! action of the Governor based on collateral material is 
justiciable, notwithstanding the wide protection given by article 361. 

There seems to have been a difference of opinion amongst the two Judges on the question of 
material supporting the President's satisfaction. The Chief Justice accepted the Attorney-General's 
contention. to the extent that the court could not call for the material on the basis of which the 
President had formed his salisfoction. But. aecording to Mr. Justice Hansaria, the proclamation 
could not have been issued within the paragraphmeters of law, relying solely on the re~rt of the 
Governor, in as much as a very relevant material had not found place in the report. As such, the 
satisfaction of the President arrived at would be a 'fraud on the power'. Political trick could not 
bar the court from the judiciability. the judge observed. 

t. Subs. by the CmwillllioD (First An-.:admcDl) Act, t95t, ICC. 8. 
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Endonemrnt of BiU 

Where a Bill is duly endorsed by the Speaker as passed, it cannot be questioned in the couru 
on the ground thai cenain members wen: prevented from aucndancc owing to detention under 
Emergency laws : lrulira v. Raj Namill, AIR 1957 SC 2299. 

175. Right of Governor of address and send messnges to the House or Houses.
(I) The Governor may address the Legislative Assembly Of. in the case of a Siaic having 
a Legislative Council. either House of the Legislature of the State. or both Houses 
assembled together, and may for that purpose require the attendance of members. 

(2) The Governor may scnd messages to the House or Houses of the legislature of 
the State, whether with respect to a Bill then pending in the Legislature or otherwise. 
and a House to which any message is so scnt shall with all convenient despatch consider 
any matter required DY the message to be takcn into consideration. 

176. Special address by the (;overnor.~(l) At t~e commencemcnt of lithe first 
session aftcr each general election to the Legislative A:-.selnbly and al the comF.lenee
ment of the first session of each yearl, the Govcrnor shall address the Leghlutivc Assem
bly or, in the case of a Slate having :1 l.cgisJative Council, both House~ assembled 
together and inform the Legislature of the causes of its :-.urnmons. 

(2) Provisions .~t1;L1I he made hy the rules rcguhlling the procedure of the House or 
either House for Ihe allotment ()f time for discussion of Ihe m,llIers referred tn in such 

address21***/. • 

177. Right:'> or Ministers and Advocate-General as respects the Hlluses.-every 
Minister und the Advocate-General for a Stale shall have the right to speak in, and 
olhcrwi.~e to lake part in the proccerJings of, the Legislative Assemhly "fthe State or, in 
the case of a St;lte having u Legislative Council, !loth Houses, and to speak in, and other
wise to lake purt in the proceerJings uf, any committee of Ihe Legislalurc of which he may 
he nmnerJ a memher. hul shall n(ll, hy \'ir1ue (Iflhis ar1lc1e, he enlillerJ to Vole. 

Olfiru.r of 11:t' Slflle LrX;·\·fwurt" 

178. The Spe.iker :..Ind Depuly S(It':lker of the Lc!-:isld.tive As!;cmhly.-Evcry 
Legislative As.scrnhly or a SI;lte :-IIlIJi, as ,",0011 as mOlY he, choose two r,lcmhers of the 
A.~.~elUhly to he re~peclivcly Spcaker anrJ Deputy Speaker therellf and, so oft.:n as th~ 
of/icc Ill' Spc:lker or Deputy Spc.1kcr hcClllue-" vacant, the A~semhly shall ch(J(l.~e another 
memhcr to he Speaker or Deput)" Speaker, a~ Ihe case may he. 

179. Vacalion and rt'r.ignatioll uf, and removal from, the orrices of SJ.lI'akel· and 
U"llIlfy Spcakci"".-A r.lember holrJing (JUice a\ Speaker or Deputy Spc~lkcr of ;111 
Asscmhly-

(0) shall vacal.~ his office ir he cea~ .• tn he a rncmhcr or Ihe Assembly; 

I. ~ut...._ hy lhe Cum.111 IlIM. (Fir'" A In;OO!l"lc:lI) At', !'JS J. _ •. <J, rur HI,;~t'ry ~on"_ 

2_ The: "unh ":II1U ru, IB.: rlCn·tl~r.u: or ~u~h I.hscu:I:Iiu<I 0\ cr other bll-'ihe~. of lhe HO\I:le~ '~IJiucd by tbe 
Cunwhl.i:lll (pi:.,1 ;\nli,;no.lllk-Ol) Ace J')~I, '1',. <J 
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(b) mlly at any time by writing under his hand addressed, if such member is the 
Speaker, to the Deputy Speaker, and if such member is tfte Deputy Speaker, 10 
the Speaker, resign his office; and 

(e) mlly be removed from his office by a resolution of tbe Assembly passed by a 
majority of all the then Members of the Assembly: 

Provided that no resolution for the purpose of clause (c) shall be moved unless at 
least founeen days, notice has been given 'of the intention to move lhe resolution: 

Provided further that, whenever tm: Assembly is dissolved, the Speaker shall root 
>'aeale his office until immediately before the first meeting of the Assembly after the 
dissolution. 

180. Power of the Deputy Speaker or other person to perform the duties of the 
office of, or to act as, Speaker.-f!) While the office of Speaker is vacant, the duties 
of the offke sh.l.lI be rrerfonned by the Deputy Speaker or, if the office c.f Deputy 
Spe:'lker IS aL~o vacan~, hy ~uch member of the A!'>semlJly as the Governor may appoinl 
for the purpose. 

(2) During the :tb ... ence of the Speaker from any sitting of the A!. ... embly the Deputy 
Speaker I)r, if he is also ansent, such person as may be tielennined by the rules of 
procedure of the As!.Cmhly, or if no s'Jch person is present, such other pcrson as may 
he determined by the As,embly. shall act '!o!'> Speaker. 

181. The Spea~r or the Deputy Speaker not to preside while a resolution for 
his remo\al from office is under eonsideration.-(I} At any siting of the Legislativc 
Assemhly. wr.ile any rcsolutlOn for thc remova: of the Sjlcaker from his offIce is under 
con~idcration, the Speakcr. or while any resolution for the removal of the Deputy 
Speaker from hIS office is under consideration. the Deputy Speak<!r. shall not, though 
he i .. present, preside, and provl~ions of clause (2) of article 180 shall apply in relation 
to every such ~·itting as they apply in relation to a siuing from which the Speaker or, as 
the ca~e may be, the Deputy Speaker, is absent. 

(2) T"e Speaker shall have the ~ight to speak in, and otherwi.,c 10 lake part In the 
proccedings of. the Legi~l:lIlve Assembly while any resolution for hi~ removal from 
ofrtee is under comideration In the Assembly and ~hall. notwithstanding anythJllg in 
aniclc 189. be entitled to vote only in Ihe first instance on "uch re,olullon or on any 
other m.:!lcr dUnng such proceedings but not in the case of an equality of votes. 

182. Th,' Chairman and Deputy Chairman of the Legislalh'c Council.-The 
Let'lslallve Council of every StJte having such CouncIl shall. as soon as may he. choose 
two members {If Ir.e C:ouncillo he respectively Chalnnan and Deputy Chairman thereof 
JnJ, ~o often J.' the :lfflcC ufCh.urmJn or Deputy Ch.urman becomes vacant. the Council 
shJIl chl'l'iC anrthcr m:::mher 10 be Chairman or Deputy Chairman. a~ the case may he 

HD. Vacation and rC",it;i:ation or, and remo,,'al from, the office of Chairman an·J 
Deputy Chairman. A Inemhcr holding officc as Cha1rman or Deputy Chairman of II 
Lc~.i,L1livc CounCIl 

(II' ).11.1/1 V.1t·:lI~' hi, nrfin." if II{' ("C1\C~ to be lme"lbcr of thr r'lUll.:,I; 
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(b) may at any time by writing under his hand addressed. if such member is the 
Chairman. to the Deputy Chairman, and if such member is the Deputy Chairman. 
to the Chairman, resign his office; and 

(c) may he removed from his office by a resolution of the Council passed by a 
majority of all the then members of the Council: 

Provided that no resolution for the purpose of clause (c) shall be moved unless at 
least fourteen days' notice has been given of the intention 10 move the resolution. 

184. Power of the Deputy Chairman or other person to perform the duties of the 
office of, or to act as, Chairman.-( I) While' the office of Chairman is vacant, the 
duties of the office shall be performed by the Deputy Chairman or. jf the office of 
DepUly Chairman is also vacant, by such member of the Council as the Governor may 
appoint for the purpose. 

(2) During the absence of the Chairman from any sitting of the Council the Deputy 
Chairman or, if he is also absent, such person as may be determined by the rules of 
procedure of the Council, or, if no such person is prescnt, such other person as may be 
determined by the Council, shall act as Chairman. 

185. The Chairman 01' the Deputy Chairman not to preside while a resolution 
for his removal from office is under consideralion.-AI any sitting of the Legislative 
Council. while any resolution for the n:moval of Chairman from his office is under 
consideration, the Chairman. or while any resolution for the removal of the Deputy 
Chairman, from his office is under consideration, 1Jle Deputy Chairman, shall not, 
though he is present. preside, and the provisions of elause (2) of article 184 shall apply 
in relation to every such silting as they apply in relation to a sitting from which the 
Chairm:m or, as the case may be, the Deputy Chairman is absent. 

(2) The Chairman shall have the right to speak in, and otherwise to take part in the 
proceedings of the Legislative Council while any resolution for his removal from office 
is under consideration in the Council and shall, notwithstanding anything in article 189, 
be entitled to vote only in the first instance on such resolution or on any other mailer 
during such proceedings hut not in the case of an equality of votes. 

186. Salaries and allowances of the Speaker and Deputy Speaker and the Chair· 
man and Deputy Chairman.-There shall he paid paid 10 the Speaker and the Deputy 
Speaker of the Legislative Assembly, and to the Chairm;m and the Deputy Chairman of 
the Legislative Council, such sal:uies and allowances as may he respectively fixed by 
the Legislature of the Slate by law and. until provision in that behalf h so made, such 
salaries and allowances as arc specified in the Second Schedule. 

187. Secretariat or State Legislature.-( I) The House or each House of the Legisla· 
ture of a State shall have :1 separate secretarial staff: 

Provided that nothing in this clause shall, in the case of the Legislature of a Stale 
having a Legislative Council, be construed as preventing the creation of posts cummon 
to both Houses of such Legislature. 
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(2) The Legislature of a State may by law regulate the recruitment, and the conditions 
of service of persons appointed, to the secretarial staff of the House or Houses of the 
Legislature of the State. 

(3) Until provision is made by the Legislature of the State under clause (2), the 
Governor may, after consultation with the Speaker of the Legislative Assembly or the 
Chairman of the Legislative Council. as the case may be, make rules regulating the 
recruitment, and the conditions of service of persons appointed, to the secretarial staff 
of the Assembly or the Council and any rules so made shall have effect subject to the 
provisions of any law made under the said clause. 

Conduct of Business 

188. Oath or affirmation by members.-Every member of tnt: Legislative Assem
bly or the Legislative Council of a State shall. before taking his seat, make and subscribe 
he fore the Governor, Of somc person appointed in that behalf by him, an oath or 
affimtation according to the forlll set ~ut for the purpose in the Third 'Schedule. 

189. Voting in Houses, power or Houses to act notwithstanding vacancies and 
quorum.-( I) Save as otherwise provided in this Constitution, all questions at any 
silling of a Huuse ufthe l..cgislaturc of a State shall be determined by a majority of votes 
of the members present and voting, other than the Speaker or Chainnan, or person acting 
as such. 

111e SpcOlkcr or Chairman, or pcrSl10 acting as such, shall nol vole in the first instance, 
bul shall have and exercise il casting vote in the case of an equality of vOles. 

(2) A House of Ihe Legislature of a Stale shall have power to act notwithstanding 
any vacancy in the membership thereof, and any proceeding in the Legislature of a State 
shall be valid notwithstanding thai it is discovered subsequcntly that some person who 
was not entitled so III do sat or voled or otherwise look part in the proceedings. 

(;\) Unlil the Lcgisl:lture III' the State by law otherwise pmvides, the quorum to 
constitute a meeting of a House of the Legisl:llure of a Stilte shall be len members or 
one-tenth of the tolal number of members of the House, whichever is greater. 

(4) If al any time during il meeting of the Legislative Assembly IIr the Legislative 
Council of a State there is nil quorum, it shall be the duty of the Speaker or Chairman, 
or person acting as such, either to adjourn the House or to suspend the meeting until 
there is II quorum. 

J)i.fl/,U/lifil'llti/JII.~ IIf M{'mher.~ 

190. Vacation of sc:.ab.-(I) No person shall be a member of oolh Houses of the 
Legislature of a State and prn~ision shall be made by the Legislature of the Slate by law 
for the vucation by iI person who is chosen a member of both Houses of his seat in one 
House of the other. 

(2) No pcr.;on shall he iI memhcr of the Legislatures of two or more Stales specilied in 
the First Sclll..'tJule. and if a per.~lm is chlls'io memllcr of the Legislatures of two or more such 
States, then, at the expiration of such pcriud il~ may be sped lied in rulcs t made by the 

S~-.: lhe t>i-uhlhiliun III SunullallCuu~ MCllll>.:r~hip Rlllc"" 1".50 put.1~~I>.:LI wilh II>.: Ministry IIf Law, 
NUllfkauull Nu. f. 4( ..... ~().c. dated the 2f11h JOlIIuary, I".~n. Ga~.cUc ur looia. E~truonJinary. p. (,7K. 
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President, trult rcrson's scat in the Legislatures of :III such St;ltcs shall hccorne vacant, 
unless he has previously resigned his scat in the Legislatures of all hut (Jne of the States. 

(3) If a member of a House of the Legislature of a Statc-

(a) become suhject to any or the disqualilicalion mentioned in I [clause (I) or clause 
(2) of article 191!; or 

2((b) resigns his seat hy writing under his hand addressed to the Speaker or the Chair
man as the ca.'>C may be, lind his resignation is accepted by the Srcaker or the 
Chainnan, a ... the case lIlay he,] 

his seat shall thereupon hccome vacant: 

~[Provided that in the case or any resignation referred to in sub-clause (h), if from 
information received or otherwise and after making such inqu~ry as he thinks fit, the 
Speaker or the Chainnan, a. .. the case may he, is satislied thai such resignation is 1I0t 
voluntary or genuine, he shall not accept such resignation.! 

(4) If for a rcriod of sixty days II member of a House of the Legisiliture of II Stale is 
without permission of the House absenl from all meetings thereof, the House may 
declare his seat vacant: 

Provided that in compuling the said period of sixty days no account shall be taken 
of any period during which the House is prorogued or is adjourned for more Iflat four 
consecutive days. 

191. Disqualification ror membership.-{I) A person shall he disqualilied for being 
chosen as, and for being, a member of the Legislative Assembly or Legislative Council 
ofa State-

(a If he holds any office of profit under the GuVltrnment of India or the govern
ment of any State specified in the First Schedule, other than an office declared 
by the LegisJature of the State by law not to d.isqualify its holders: 

(b) If he is of unsound mind and stands so declared by a competent court; 

'(c) If he is an undischarged insolvent; 

(d) If he is not a citizen of India, or has voluntarily acquired the citizenship of a 
foreign State, or. is under any acknowledgment of allegiance or adherence 10 a 
foreign State; 

(e) If he is so disqualified by or under any law made by Parliament. 

4 {Explanation.-ror the purposes of this clause!, a person shall not be deemed to hold an 
office of profit under the Governmenl of India or the Government of any Stale specirled in the 
First Schedule by reason only thai he is a Minister either for the Union or for such Stale. 

~[(2) A person shall be disqualified for being a member of the Legislative Assembly 
or Legislative Council of a State if he is so disqualified under the Tenth Schedule.] 

I. Subs. by the Constitution (FifIY·second Amendment) ACI, t985, sec. 4, for the wonb. brackels IlIId 
IigurtS "cI:luse (I) of Anicle 19J" (w.e.(. '·]·(915). 

2. Sub/;. by the Conslilldiol:! (Tbiny-thinl Amendment) Ad, 1974, sec. 3. (Of' cbusc Ilo). 
3. tns. by lhe Coostilutroo (Thirty-third Amendmenl) Act, 1974, sec. 3. 
~. Subs. by the COIlSIitulion (Fifty-sccood Amendment) Act. 1985, sec. S, for the btuckets, fi,UfCS IUid 

W()rds ~(2) For the purpose of thQ w.iele" (w.eJ.I-3·J98S). 
5. Ins. by the Comtitvtion (Fifty-sccood Amendment) ACI, ~9i5, set 5 (w.c.r.J·)·1985). 
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Notes on A.rticle J9J 

An 'ollie!! of prutie i~ an offiee which is capable of yielding a pmlit or pecumiary gain. Contrary 
is the ea.-.c Ilf an hOlll.lr.Jry Chairman of a Board of Election, or the omce of an M.L.A.; Ramakrishna 
v. SIIIII' IIf K"flllIlllkll, AIR IIJIJJ Kant 54, paragraph 25. 

Breach III' oath hy a mcrnhcr or minister is nol a groond of disqualilication under this article 
and no writ or Quo warranto can be issued 10 remove him on this ground; Hordwari v. 8/lUjan, 
AIR 1993 P&H 3, paragraphs H, I) and 16. 

Disqualification of a member of Ihe State LegislatuTC was ordered by Ihe Speaker, but the 
lk-cision was hy the High Court. 

The Speaker disregarded Ihe Slay order. It was held that the High Court was nOI justified 
in subsequently upholding the Speaker's decision; Ravij Noik v. Unioll of India, IT (1994) 1 
SC 551. 

1,192. Decision on question as 10 disqualincalions or members.-{I) If any ques
li(\n arises as to whether a member of a House of the Legislature of a Slate has become 
sulljecl to :my of the disqualilications mentioned in clause (I) of article 191, the question 
shall be referred for the decision of the Governor and his decision shall be final. 
, (2) BcI'ore giving any decision on any such question, the Governor shall obtain the 

opinion of the Election Commission and shall act according to such opinion.] 

193, Penalty for siUing and voting bdore making oath or affirmation under 
article 188 or when not qualified or when disqualined.-If a person sits or votes as 
a member of the Legislative Assembly or the Legislative Council of a State before he 
has complied with the requirements of article 188, or when he knows that he is not 
qualified or that he is disqualified for membership thereof, or that he is prohibited from 
so doing by the provisions of any law made by Parliament or (he Legislature of the State, 
he shall be liable in respecl of each day on which he so sits or ...oles to a penalty of five 
hundred rupees to be recovered as a debt due to the State. 

Powers, Privileges and Immunities of Slale ugislatures and their Members 

194. Powers, privileges, de., to the Houses of Legislatures aOnd or the members 
and commiUees Ihereor.-{ I) Subject to the provision<; of this Constitution and to the 
rules and slanding orders regulating the procedure of Ihe Legislature, Ihere shall be 
freedom of speech in the Legislature of every Slate. 

(2) No member of the Legislature of a Stale shall be Iiab te .0 flnf proceedings in any 
court in respect of anything said or any vole given by him in the Legislature or any 
committee thereof, and no person ~hall be so liable in respect or the publication by or 
under Ihe aUlhority of a House of such a Legislature of any report, paper, votes or 
proceedings. 

(3) In olher respects, Ihe powers, privileges and Immunities of a House oflhe Legisla
ture of a Stale, and of the members and the committees of a House of such Legislature, 
shall be such as may from lime 10 time be defined by the Legislature by law, and, until 

I. Article t92 has been successivety wbs. by the C'?tlStillllion Irony-second Amendment) Act, 1976, sec . 
.1.1 ( ..... c.f. J·1·1977 ) ;wi the ConStitutinn (Fony-founh Amendment) Act, t978, see. 2j 10 read 115 
above ( ..... c.f. 2().6-t979). 
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so defined, Ilshall be those of that House and of its members and committees 
immediately hefore the coming into (orce of section 26 orthe Constitution (Forty-fourth 
Amendment) Act. 1978.1 

(4) The provisions of clauses (I). (2) and (3) shall apply in rclali(m to persons who 
by virtue of this Constitution have the right to speak in, and otherwise to lake pari in 
the proceedings of, a House orlhc Legislature of Stale or any Committee thereof as they 
apply in relation 10 members of that Legislature. 

Notes on Article 194 

The provisions of tenth schedule. paragraph 2 are nol violative of article 105(1) or 
194(1); KihoJo v. Zo.chillhu. AIR 1993 SC 412 (CO). 

195. Salaries and allowances of members .-Members of the Legislative Assembly 
and the Legislative Council of a State shall be entitled to receive such salaries and 
allowances as may from time to time be determined by the Legislature of the State by 
law and. until pIOvision in that respect in so made. salaries and allowances at such rates 
and upon such conditions as were immediately before the commencement of this 
Constitution applicable in the case of members of the Legislative Assembly of the 
corresponding province. 

Legislaliv~ Procedure 

196. Provisions as to introduction and passing of Bills.-( I) Subject to the 
provisions of articles 198 and 207 with respect of Money Bills and other Financial Bills, 
a Bill may originated in either House of the Legislature of a State which has a Legislative 
Council. 

(2) Subject to the provisions of articles 197 and 198. a Bill shall not be deemed to 
have been passed by the Houses of the Legislature of a State having a Legislative 
Council unless it has been agreed to by both Houses. either without amendment or with 
such amendments only as are agreed to by both Houses. 

(3) A Bill pending in the Legislature of a State shall not lapse by reason of the 
prorogation of the House or Houses thereof. 

(4) A Bill pending in the Legislative Council of a State which has not been passed 
by the Legislative Assembly shall not lapse on a dissolution of the Assembly. 

(5) A Bill which is pending in the Legislative Assembly of a State, or which having 
been passed by the Legislative Assembly is pending in the Legislative Council. shall 
lapse on a dissolution of the Assembly, 

197, Restriction on powers of Legislative Council as to Bills other than Money 
Bills.-(I) If after a Bill has been passed by the Legistative Assembly of a State having 
a Legislative Council and transmitted to the Legislative Council 

(a) the bill is rejected by the Council; or 

I. Subs. by the Constitution (Fony·rourth Amendment) Ac!. 1978. s~c. 26. for certain words (w.c.f. 20-6-
1976). 
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(11) more than three months clapse from the date on which the Bill is laid before the 
Council without the Bill heing passed hy it; or 

«0) the Bill is p:lsscd hy the Council with :unendments to which the Legislative 
Assemhly docs not ugree, 

the Legislative Assemhly may, suhjcet to the rules regulating its procedure, pass the Bill 
again in the same or in any suhsclJuent session with or without such amendments, if ,my, 
as have heen made, suggested or agreed to by the Legis/alive Council and then transmit 
the Bill as so pa~scd to the Legislalive Council. 

(2) If after a Uill has heen so pas.~ed for the sceond time hy the Legislative Assemhly 
and transmitted to the Legislative Couneil-

(a) the Bill is rejected hy the Council; or 

(b) more than one month elapses from the date on which the Bill is laid before the 
Council without Ihe Bill being passed hy it; or 

(e) the Bill is passed hy the Council with amendments to which the Legislative 
Assembly docs not agree, • 

the Bill shall he deemed to have been passed hy the Houses of the Legislature of the 
State in the form in which it was passed by the Legislative Assembly for the second 
time with such amendments, if any. as have been made or suggested hy the Legislative 
Council and agreed to by the Legislative Assembly. 

(3) Nothing in this article shall apply to a Money Bill. 

198. Special procedure in re:c;pect of Money UiIIs.-{ I) A Money Bill shall not he 
introduced in a Legislalive Council. 

(2) After a Money Bill has hecn passed by the Legislative Assembly of a State having 
a Legislative Council, it shall be transmitted to the Legislative Council for its 
recommendations, and the Legislative Council shall within a period of fourteen days 
from the date of ils receipt of the Bill return the Bill to the Legislative Assembly with 
its recommendations. and the Legislative Assembly may thereupon either accept or 
reject all or any of the recommendations of the Legislative Council. 

(3) If the Legislative Assembly accepts any of the recommendations of the Legisla· 
tive Council, the Money Bill shall be deemed to have been passed by both Houses with 
the amendments recommended by the Legislative Council and accepted by the 
Legislative Assembly. 

(4) If the Legislative Assembly docs not accept any of the recommendations of the 
Legislative Council. the Money Bill shall he deemed 10 have heen passed by both Houses 
in the fonn in which it was passed by the Legislative Assemhly without any of the 
amendments reeommendcd by the Legislative Council. 

(5) If a Money Bill passed by the Legislative Assembly and transmitted to the 
Legislative Council for its recommendations is not returned to Ihe Legislative Assembly 
within the said period of fourteen days, it shall be deemed to have been passed hy both 
Houses at Ihe expiration of the said period in the fonn in which it was passed by the 
Legislative Assembly. 
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199. DefiDilio • .of"Money BUls."--(1) For the purposes of this chapter. a Bill shall 
be deemed to be a Money Bill if it contains only provisions dea1ing with all or any of 
the following maUers, namely:-

(a) the imposition. abolition. remission, alteration or regulation of any tax; 

(b) the regulation of the borrowing of money or the giving on any guarantee by the 
State, or the amendment of the law with respect to any financial obligations 
undertaken or to be undertaken by the State; 

(c) the custody of the Consolidated Fund or the Contingency Fund of the State. the 
payment of moneys into or the withdrawal of moneys from any such Fund; 

(d) the appropriation of moneys out of the Consolidated Fund of the State; 
(e) the declaring of any expenditure 10 be expenditure charged on the Consolidated 

Fund of the State. Of the increasing of the amount of any such expenditure; 
(j) the receipt of money on account of the Consolidated Fund of the State or the 

public account or the Stale or the custody or issue of such money; or 

(g) any matter incidental to any of the matters specified in sub-clauses (a) to (j). 

(2) A Bill shall not be deemed to be a Money Bill by reason only that it provides for the 
imposition of fines or other pecuniary penalties. Of for the demand or payment of fees for 
licences or fees for services rendered, or by reason lhat it provides for the imposition. abolition. 
remission, alteration or regulation of any laX by any local authority or body for 10caJ purposes. 

(3) If any question arises whether a Bill introduced in the Legislature of a State which 
has a Legislative Council is a Money Bill or nOI. the decision of the Speaker of the 
Legislative Assembly of such State thereon shall be final. 

(4) There shall bc endorsed on every Money Bill when it is transmitted to the Legisla. 
tive Council under article 198, and when it is presented to the Governor for assent under 
article 200. the certificate of the Speaker of the Legislative Assembly signed by him 
that it is a Money Bill. 

200. Assent to Bills.-Wht!n a Bill has been passed hy the Legislative Assembly of 
a State or, in the eao;e of a Stale having a Legislative Council. has been passed by both 
Houses of the Legislature of the State. it shall be presented 10 the Governor and the 
Governor shall declare either that he assents to the Bill or that he withholds assent 
therefrom or that he reserves the Bill for the consideration of the President: 

Provided that the Governor may, as soon as possible after the presentation to him of 
the Bill for assent, return the bill if it is not a Money Bill together with a message 
requesting that the House or Houses will reconsider the Bill or any specified provisions 
thereof and. in particular. will consider the desirability of introducing any such 
amendments as he may recommend in his message and. when a Bill is so returned. the 
House or Houses shall reconsider the Bill accordingly, and if the Bill is passed again 
hy the House or Houses with or without amendment and presented to the Governor for 
assent, the Governor shall not withhold assent thererrom: 

Provided further thai the Governor shall not assent to. hut shall reserve for the 
consideration of thc President, any Bill which in the opinion or the Governor would, if 
is became law, so derogatc from the powers of the High Court as to endanger the position 
which that Court is hy this Constitution designed to fill. 
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Notes OD Article 200 

Governor's assent to Bills 

There arc four courses open to a Governor 10 whom a BiU passed by !he State legislature is 
presented for assent. The Govemor

(I) assents, or 

(ii) withhQlds assent, or 

(iii) reserv~ the Bill for !he consideration of the President, or 

(iv) returns the Bill (If not a Money Bill), for re·consideration, with his message. This is to 
be done "as soon as possible after the presentation" of the Bill (Fint Proviso). 

1be Governor's action in Ittis regard has been held w be non-jUSliciable. Sec: the wxJermentioned cases: 

(i) Purushothcun v. SIQIt' of KtroUJ., AIR 1962 SC 694. 

(iI) HotchSI v. Slate of Bihar, AIR 1983 SC 1019. 

(iii) Bharol Sn'o Asram v. State ~fGuj(JrQt. AIR 1987 SC 494. 

201. Bills reserved for consideration.-When a Bill is reserved by a Governor for 
the consideration or the President, the President shall declare that he assents to the Bill 
or that he withholds assent therefrom: 

Provided that. where the Bill is not a Money Bill, the President may direct the 
Governor to return the Bill to the House or, as the case may be, the Houses or the 
Legislature of the State together with such a message as is mentioned in the first proviso 
to article 200 and, when a Bill is so returned. the House or Houses shall reconsider it 
accordingly within a period of six months from the date of receipt or such message and, 
ir it is again passed by the House or Houses with or without amendment, it shall be 
presented again to the President for his consideration. 

Procedure in Financial Mallers 

202. Annual financial statement.--{ 1) The Governor shall in respect of every finan
cial year cause to be laid before the House or Houses of the Legislature or the State a 
statement or the estimated receipts and expenditure of the State for that year. in this Part 
referred to as the "annual financial statement." 

(2) The estimates of expenditure embodied in the annual financial statement shall 
show separately 

(a) the sums required to meet expenditure described by this Constitution as expendi
ture charged upon the Consolidated Fund of the State; and 

(b) the sums required to meet other expenditure proposed to be made from the 
Consolidated Fund of the State; 

and shall distinguish expenditure on revenue account from other expenditure. 
(3) The rollowing expenditure shall be expenditure charged on the Consolidated Fund 

of each State 
(a) the emoluments and allowances of the Governor and other expenditure relating 

to his office; 
(b) the salaries and allowances or the Speaker and the Deputy Speaker of the 

Legislative Assembly and, in the ease or State having a Legislative Council, also 
of the Chairman and the Deputy Chainnan of the Legislative Council; 
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(e) debt charges for which the Siale is liable including interest. sinking fund charges 
and redemption charges. and other expenditure relating to the raising of loans 
and the service and redemption of debt; 

(d) expenditure 'in respect of the salaries and allowances of Judges of any High 
Coun; 

(t') any sums required to satisfy any judgmcnI, decree or award of any coun or 
arbitral tribunal; 

(j) any other expenditure declared by this Constitution. or by the Legislature of the 
Slate by law, to be so charged. 

203. Procedure in Legislature with respect to eslimates.-( I) So much of the 
estimates as relates to expenduure charged upon the Consolidated Fund of a Stale shall 
not be submitted to the VOle of the Legislative Assembly. but nothing in this clause shall 
be construed as preventing the discussion in the Legislature of any of those estimates. 

(2) So much of the said estimates as relates to other expenditure shall be sub milled in 
the form of demands for grants to the Legislative Assembly. and the Legislative Assem· 
bly shaH have power to assent, or to refuse to assent. to any demand. or to assent to any 
demand subject to a reduction of the amount specified therein. 

(3) No demand for a grant shall be made except on the recommendation of the 
Governor. 

204. Appropriation Bills.-(I) As soon as may be after the grants under article 203 
have been made by the Assembly, there shall be introduced a Bill to provide for the 
appropriation out of the Consolidated Fund of the State of all moneys required to meet

(a) the grants so made by the Assembly; and 
(b) the expenditure charged on the Consolidated Fund of the State but not exceeding 

in any case the amount shown in the statement previously laid before the House 
or Houses. 

(2) No amendment shall be proposed to any such Bill in the House or either House 
of the Legislature of the State which will have the effect of varying the amount of 
altering the destination of any grant so made or of varying the amount of any expenditure 
charged on the Consolidated Fund of the State. and the decision of the person presiding 
as to whether an amendment is inadmissible under this clause shall he final. 

(3) Subject to the provisions of articles 205 and 206, no money shall be withdrawn 
from the Consolidated Fund of the State except under appropriation made by JOlw pOlSSC<l 
in accordance with the provisions of this article. 

205. Supplementary, additional or excess grants.-( I) The Governor shall-
(a) if the amount authorised by any law made in accordance with the provisions of 

article 204 to be expended for a particular service for the current finanr.:ial year is found 
tv be insufficient for the purposes of that year or when a need has arisen during the 
current finOlncial year for supplementary or additional expenditure upon some new 
service not contemplated in the annual linanci:.ll statement for that year, or 

(b) if any money has been spent on any service during a financial year in excess of 
the amount granted for that service and for that year. 
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cause 10 be laid before the House or the Houses of the Legishiture of the State another 
statement showing the estimated amount of Ihat expenditure or cause to be presented to 
the Legislative Assembly of Ihe State a demand for such excess, as the case may be. 

(2) The provisions of articles 202, 203 and 204 shall have effect in relation to any 
such statement and expenditure or demand and also to any law to be made authorising 
the appropriation of moneys out of the Consolidated Fund of the State· to meet such 
expenditure or the grant in respect of such demand as they have effect in relation to the 
annual financial statement and the expenditure mentioned therein or to a demand for a 
grant and the law to be made for the authorisation of appropriation of moneys out of 
the Consolidated Fund of the State.to meet such expenditure or grant. 

206. Votes on account, votes of credit and exceptional grants.-( I) Notwithstand
ing anything in the foregoing provisions of this chapter, the Legislative Assembly of a 
State shall have power-

(a) to make any grant in advance in respect of the estimated expenditure for a part 
of any financial year pending the completion of the procedure prescribed in 
article 203 for the voting of such grant and the passing of the law in accordance 
with the provisions of article 204 in relation to that expenditure; 

(b) to make a grant for meeting an unexpected demand upon the resources of the 
State when on account of the magnitude or the indefinite character of the servfce 
the demand cannot tk stated with the details ordinarily given in an annual fina!l 
cial statement; 

(c) to make an exceptional grant which fonns no part of the current service of any 
financial year, 

and the Legislature of the State shall have power to authorise by law the withdrawal of 
moneys from the Cunsolidated Fund of the State for the purposes for which the said 
grants are made. 

(2) The provisions of articles 203 and 204 shall have effect in relation to the makin-g 
of any grant under clause'(I) and to any law to be made under that clause as they have 
effect in relation to the making of a grant with regard to any expenditure mentioned in 
the annual financial statement and the law to be made for the authorisation of appropria
tion of moneys out of the Consolidated Fund of the State to meet such expenditurc. 

207. Special provisions as to financial Qills.-(l) A Bill or amendment making 
provision for any of the matters specified in sub-clauses (a) to if) of clause (I) of article 
199 shall not be introduced or moved except on the recommendation of the Governor, 
and a Bill making such provision shall not be introduced in a l:"'egislative Council: 

Provided that no recommendation shall be required under this clause for the moving 
of an amendment making provision for the reduction or abolition of any tax. 

(2) A Bill or amendment shall not he deemed to make provision for any oflhc matters 
aforesaid by reason only that it provides for the imposition of lines or other pecuniary 
penalties, or. for the demand or payment of fees for licences or fees for services rendered, 
or by rcason that it provides for the imposition. abolition, rcmission, alteration or regula
tion of any tax by any local authority or body for loc"al purposes. 
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(3) A Bill which. if cnacted and brought into operation, would involve expenditure 
from the Consolidated Fund of a Slale shall nol be passed by a House,of the Legislature 
of the State unless the Governor has recommended to thai House the consideration of the 
Bill. 

Procedure Generally 

208. Rules ofprocedure.-(I) A House of the Legislature of a State may make rules 
for regulating. subject to the provisions of this Constitution, its procedure and the conduct 
of ils business. 

(2) Until rules are made under clause (I), the rules of procedure and s,anding orders 
in force immediately before the commencement of this Constitution with respect 10 the 
Legislature for the corresponding province shall have effect in relation to the Legislature 
of the State subject to such modilications and adaptations as may bc made therein by the 
Speaker of the Legislative Assembly, or the Chairman of the Legislative Council. as the 
case may be. 

(3) In a State having a Legislative Council, the Governor, after consulation wilh the 
Speaker of the Legislative Assembly and the Chairman of the Legislative Council, may 
make rules as to the procedure with rcspect of communications between the two Houscs. 

209. Regulation by law of procedure in the Legislature of the State in relation to 
financial business.-The Legislature of a Slate may, for the purpose of the timely 
completion of fmancial business, regulate by law the procedure of. and the conduct of 
business in, the House or Houses oflhe Legislature orthe State in relation to any financial 
matter or to any Bill for the appropriation of moneys out of the Consolidated Fund of the 
State. and, if and so far as any provision of any law so made is inconsistent witb any rule 
made by the House or either House of the Legislature of the State under clause (I) of 
article 208 or with any rule or standing order having effect in relation to the Legislature 
of the State under cI~usc (2) of that article, such provision shall prevail. 

210. Language to be used in the Legislature.-(J) Notwithstanding anything in 
Part XVII. hut subject to the provisions of article 348, busil1ess in the Legislature of a 
State shall be transacted in the official language or languages of the State or in Hindi 
or in English: 

Provided that the Speaker of the Legislative Assembly or Chairman of the Legislative 
Council, or person acting as such. as the case may be, may pennil any member who 

'cannot adequately express himself in any of the languages aforesaid to address the House 
in his mother tongue. 

(2) Unless the Legislatu;re of the Slate by law otherwise provides, this article shall, 
after the expiration o-,a period of fifteen years from the commencement of this Constitu
tion, have effect as if the words 'or in English' were omitted therefrom: 

I[Provided that in relation to the 2[Legislatures of (he States of Himachal Pradesh, 
Manipur, Meghalaya and Tripural this clause shall have effect as if for the words 'fifteen 
years' occurring therein, the words 'twenty-five years' were substituted:] 

I. Ins. by the State of Hima~haJ Pradesh Act. 1970 (53 of 1970). ~ec. 46 (w.eJ. 25-1- (971), 
2. Subs. by the North-Eastern Areas (Reorganisation) Act, 1971 (81 of 1971), sec. 71. for "Legislature of 

the State of Himachal Pradesh" (w.c.f. 2t-I-t972). 
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I(Provided further that in relation to the 2(Legislature of the Stales of 3(Arunachal 
Pradesh, Goa and Mizoraml1this clause shall have effect as if for the words 'fifteen 
years' occurring therein, the words 'forty years' were substituted.] 

211. Restriction on discussion in the Legislature.-No discussion shall take place 
in thc Legislaturc of a State with respect to the conduct of any Judge of the Supreme 
Court or of a High Court in the discharge of his duties. 

212. Courts not to inquire into proceedings of the Legislature.-{ I) The validity 
of any pr{)(;ccdings in the Legislature of a State shall not be called in question on the 
ground of any alleged irregularity of procedure. 

(2) No officer or member of the Legislature of a State in whom powers are vested 
by or undcr this Constitulion for regulating procedure or the conduct of buisness, or for 
m'aintaining order, in the Legislature shall be subject to the jurisdiction of any court in 
respect of the exercise by him of those powers. 

Noles on Article 212 

Scope 

Compare article 212. Article 212 precludes the COUri from (a) interfering with the presenta
lion of a Bill for assent to the Governor on the ground of non·compliance with the procedure 
for passing Bills, or from (b) otherwise questioning Bills passed by the House. See the 
undermentioned cases: 

(i) Ramcl/am/ra v. A.P. Regional Committee, AIR 1965 AP 305. 

(ii) Slalt' of Bihar v. Kameshwar. AIR 1952 SC 252. 

(iii) Illdira v. Rajilldroill, AIR 1?75 SC 2299. 

(il') Jai 5titgil v. Slate 0/ Harymw. A[R 1970 P & H 379. 

Proceedings inside tbe legislature can not be called into question on the ground tbal they have 
not been carried on in accordance witb the rules of business: KillOlo v. Zochillltu, AIR 1993 SC 
412. 

De/ects o/Competence 

Of course, want of legislature competence is not cured by article 212: (i) Sharma v. Sri Krishna 
/ff), AIR [960 SC 1186; (;1) 51alt' v. S"darsan, AIR 1984 Kef 1. 

CHAPTER IV-LEGISLATIVE POWER OF THE GOVERNOR 

213. Power of Governor to promulgate Ordinances during recess of 
Legislaturc.-( I) If at any time, except wben the Legislative Assembly of a State is in 

I. Ins. by the Siale of Mizoram Act. 1986 (H of 1986), sec. 39 (w.e.f. 20-2.(987). 
2. SUbs. by the Slate of Arun:u:hal Pradesh Act, 1986 (69 of 1986), sec. 42. for "'Legislalure of tbe State 

of Mizoram" (w.e.f. 20·2·1987) 
3. SUbs. by the Goa, Daman and Diu Reorganisation ACI, 1987 (18 of 1987), sec. 63 for "Arunachal 

Pr:ldesh and Mizoram"' (w.e.f. 30-5·\987). 
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session. or where there is a Legislative Council in, a Siale, except when hoth Houses of 
the Legislature afC in session, the Governor is satisfied that circumstances exisl which 
render it necessary for him to take immediate action. he may promulgate such Ordinan
ces as the circumstances appear to him 10 require: 

Provided that the Governor shall nol, without instructions from the President. 
promulgate a~y such Ordinance if~ 

(a) a Bill containing the same provisions would under Ihis Constitution have 
required the previous sanction of the President for the introduction thereof into 
the Legislature; or 

(b) he would have deemed it necessary to reserve a Bill cotltaining the same 
provisions for the consideration of the President; or 

(c) an Act of the Legislature of the State containing thc same provisions would 
under this Constitution have been invalid unless, having been reserved for the 
consideration of the President, it had received the assent of the President. 

(2) An Ordinance promulgated under this article shall have the same force and effect 
as an Aet of the Legislature of the State assented to by the Governor, but every such 
Ordinance-

(a) shall be laid before the Le~islative Assembly of the State, or where there is a 
Legislative Council in the State, before both the Houses, and shall cease to 
operate at the expiration of six weeks from the reassembly of the Legislature, 
or if before the expiration of that period a resolution disapproving it is passed 
by the Legislative Assembly and agreed to by the Legislative Council, if any, 
upon the passing of the resolution or, as the case may be, on the resolution being 
agreed to by the Council; and 

(b) may be withdrawn at any time by the Governor. 

Explanation-Where the Houses of the Legislature of a State having a Legislative 
Council are summoned to reassemble on different dates, the period of six weeks shall 
be reckoned from the later of those dates for the purposes of this clause. 

(3) If and so far as an Ordinance under this article makes provision which would not 
be valid if enacted in an Act of the Legislature of the State assented to by the Governor, 
il shall be void: 

Provided that for the purposes of the provisions of the Constitution relating to the 
effect of an Act of the Legislature of a State which is repugnant to an Act of Parliament 
or an existing law with respect to a matter enumerated in the Concurrent List, an Ordin
ance promulgated under this aqicle in pursuance of instructions from the President shall 
be deemed to be an Act of the Legislature of the State which has been reserved for the 
consideration of the President and assented to by him. 

t[***1 

Notes on Article 213 

See nOles on article 123 (Ordinances issued by the President), The most important case on anicle 
213 is D. C. Wadhwa v. Slale aj Bihar, AIR 1987 SC 579. Dr. Wadhwa's book Repromulgation of 
Oridinances (Orient Longman, 1985) traces history of the Ordinances"making power in a 

Clause (4) was ins. by the Constitution (Thirty-eigtuh Amendment) Act, 1915. see. 3 (retrospectively) 
and omiued by the Constitution (Forty·fourth Amendment) Act, 1918, sec. 21 (w.eJ. 20-6-1919). 
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comprehensive manner. Earlier dechillns·such as SIal!' rlf Put/jab v. Salya Pat, AIR 1969 SC 903 
shuuld now be read subjcctlo D.C. Wadllwa v. Slall' of Ilihur, AIR 19K7 SC 5791. 

(a) directly violated a constitutional pmvl~itln, or 
(b) eJ\eccded his constitutional power tn make an Ordinance, ur 
(e) has made a cllluurable u~e .. r \uch puwer (e.g. by successive repromulgation or lin Ordm

ance without getting an Act of the Legislature passed 10 replace an elpiring Ordinance) 
the Coun would !>Irike d()wn~ the Ordinam:c; /J.e. Wadh .... a v. Stale (If lJi/wr, AIR 1987 
SC 579, paragraphs 6-K. 

CHAPTER V-THE HIGH COURTS IN THE STATES 

214. High Courts for States.-II***I There shall be a High Court for each State. 
21***1 

215. High COUi"ts to be courts of record.-Every High Coun shall be a court of 
record and shall have all the powers of such.a courl including the power to punish for 
contempt of itself. 

216. Constitution of High Gourts.-Every High Coun shall consist of a Chief Justice 
and such other Judges as the President may from time to time deem it necessary to 

appoin!. 
1[ .... *1 

217. Appointment and conditions of the office of a Judge of a High Court.- (I) 
Every Judge of a High Court shall be appointed hy the President by warrant under his 
hand and seal after consultation with the Chief Justice of India, the Governor of the State. 
and. in the case of appointment of a Judge other than the Chief Justice, the Chief Justice 
of the High Coun and 4(shall hold office. in the case of an additional or actin?, Judge. as 
provided in article 224, and in any other case, until he attains the age of [sixty-two 
ycarslJ. 

Provided thal-
(a) a Judge may. by writing under his hand addressed to the President, resign his 

office; 
(b) a Judge may be removed from his office by the President in the manner provided 

in clause (4) of article 124 for the removal of a Judge of the Supre\ne Coun; 
(c) the office of a Judge shall be vacated by his being appointed by the President 

to be a Judge of the Supreme Court or by his being transferred by tqe President 
to any other High Court within the territory of India. 

(2) A person shall not be qualified for appointment as a Judge of a High Court unless 
he is a citizen of India and-

t. Till: bratket$ and figures '( I)" omdled by the ConstilUlion (Seventh Amendment) Act. 1956. sec. 29 and 
5ch.' 

2. Ctau!ie$ (2) and (3) omilled by the Constitutioo (Seveolh Amr:ndmr:ru) Act. 19S6. $CC. 29 and Sch. 

3. Proviso omlued by the Constitution (Seventh Amendment) Act. 1956. sec. II. and 5ch. 

4. Subs. by the Constitution (Sevcnlh Amendment) Act. 19S6. sec. 12, for "shull hold office unlit he 
allains In.: age ofsi~ly yeurs". 

Subs. by the Constltullon (Fifteenth Amendmcnl) Act. 1963. 5C"C. 4, for "si:uy yean" 
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(a) has for at least len years held a judicial office in the territory of India; or 
(b) has for at least tcn years been an advocate of a High Court l

[ ... ] or of two or 
more such courts in succession; 

2[ ••• J 
ExplWUllion-For the purposes of this clause-

l[(a) in computing the period during which a person has held judicial office in the 
tcrritory of India. there shall be included any period, after he bas held any 
judicial ofrce. during which the person has been an advocate of a High Coun 
or has held the office of a member of a Iribunal or any post, under the Union or 
a State, requiring special knowledge of law;] 

4[(aa~ in computing the period during which a perron has been an advocate of a Higb 
Court, there shall be included any period during which the person s(has held judicia1 
office or the office of a member of a tribunal or any POSt. under the Union or a 
State. requiring speciaJ knowledge of law) after he became an ad'locate; 

(b) in computing lhe period during which a person has held judicial office in lhe 
territory of India or been an advocate of a High Court, there shall be included 
any period before the commencement of this Constitution during which he has 
held judiciaJ office in any area which was comprised before the fifteenlh day of 
August, 1947. within India as defined by the Government of [ndia Act, 1935. 
f')r has been an advocate of any High Court in any such area, as the case may 
be. 

6«3) If any question arises as to the age of a Judge of a High Court. the question 
shall be decided by the President after consultation with the Chief Justice of India and 
the decision of the President shall be linal.) 

218. Application of certain provisions relating to Supreme Court to High 
Courts.-The provisions of clauses (4) and (5) of article 124 shall apply in relation to 
a High Court as they apply in relation to the Supreme Court with the .~uhstitution of 
references to the High Court for references to lhe Supreme Court. 

219. Oath or affirmation by Judges of High Courts.-Every person appointed 10 be 
a ludge of a High Court', .. ·) shall. before he enters upon his office. make and subscribe 
before lhe Governor of the Slate. or some person appointed in that behalf by him. an oath 
or affinnation according to the fonn set out for the purpose in the Third Schedule. 

I. The words "in 1liiy Stlltc specified in Ihc FiBI S~hedulcH omitted by lhe CollSlitutioa (Scvenllr. 
Amendment) Act. 1956. sec. 29 and Sch. 

2. The wont "0(' lind sub-clllusc (<'I were ilU. by the CollSlitution (Forty·seeoad AmendmeDt) Act. 1976, 
UC. 36 (w.e.(. J.I·I·9n) lind omitted by the Conscitutioo (Forty-rourth Amcndmenl) Act, 1978. sec. 28 
(w.c.r. 20-6·1979). 

3. tns. by the Constitution (Forty·rourth Amcoomcal) Act, 1978, sec. 28 (w.c.f. 2O-6-t979). 
4. Cl:lu$C (a) re·!cUcrcd as clllu!oC (aa) hy the CoostiluliOli (Foc1y-rowtb Ammdmclll) Act. 1978.sec. 28 

(w.e.f.20-6.1979) . 

. 5. Subs. by thc Constitution (Forty·second Amcndmcat) Act. 1976, sec. 36. for "bns held judicilll offICe" 
(w.d.3-1·1977). 

6. 111$. by the COIUIilulioa (Firtccnlh AmcocImc:nt) Act, 1963. sec ... (wilh rctrospCdi¥c cffect). 

7. The wonb Min II SI3Ic'" omined by the Constillllion (Scvenlh Arnc:ndmclll) Act, 1956. sec. 29 mil Sch. 
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1(220. Restriction on practice arter being a permanent Judge.-No person who, 
after the commencement of this Constitution. has held office as'a permanent Judge of a 
High Court shall plead or act in any court or before any authority in India except the 
Supreme Court and the other High Courts. 

£XplanaJion.-ln this article. the expression "High Court" does not include a High 
Court for a State specified in Part B of the First Schedule as it existed before the 
commencement2 of the Constitution (Se~enth Amendment) Act. 1956.) 

221. Salaries, etc. of Judges.-3((1) There shall be paid to the Judges of each High 
Court such salaries as may be determined by Parliament by law and, until provision in 
that behalf is so made, such salaries as are specified in the Second Schedule.] 

(2) Every Judge shall be entitled to such allowances and to such rights in respect of 
leave of absence and pension as may from time to time be determined by or under law 
made by Parliament and, until so determined. to such allowances and rights as are 
specified in the second Schedule: 

Provided that neither the allowances of a Judge nor his rights in respect of leave of 
absence or pension ~hall be varied to his dis"dvantage after his appointment. 

NutH on Article III 

Ri,bl:l of a Chief Justice of a High Court to receive pension aM other benefit, cannot be alt<:rcd 
to his di$~Gvanlagu, aller hill appointment; Jl.tstiu S.S.Sundha"';a/ia ". U"ion 01 India. AIR 1990 
I'&.HI98. 

222, Trtmsrer of a Judge rn'm one High Court to another.--{I) The President 
may. aftf:r consultalion with the Chief Justice of India, transfer a Judge from one High 
Court to any other High Court![···) 

'~((2) When a Judge has been or is so Itansferred, he shall, during the period he serves, 
after the commencement of the Constitution (Fifteenth Amendment) Act. 1963. as a 
Judge of the other. High Court, be emitled to receive in addition to his salary such 
compensatory allowance as may be determined by Parliament by law and, until so 
dctermincd, such compensatory allowance as the Presidem may by order fix.] 

Notu on Article 222 

In regard to ltansfer of judg!;.~.judidal review i~ neee~sary to check arbitrariness. Dul a.~ to foC/u 
.f/and; only the judge who i~ ltan.derrcd CIIIl challenge it: K. Afhok R~ddy v. GO'll~rnmtn/ ol/ftdi(l, 
IT(1994) I SC 40. 

High COUll cannot in ca.~e of bllnk scrvif;e ~ub~litutc illl own view for the punishment imposed 
by disdplinary authority. The Supreme Court em im:reasc the equitable jurisdiction under article 
136; Sl(l/~ flallA: oll"dia v. Samnr~"dra KLrhore. IT (1994) I SC 217. 

l. Suh •. by 100 Crnl.<titutiOll (Seventh Amendment) Act. 1956, ~cc. 13, foc Irticle 220. 
2. 1st November. 1956 

3. Suru. by the C"''-''itutiOll (Fifly·founh Amendment) Act. 1986. Jec. 3. fur clltue (I) (w.e.f. 1.4.19&6). 

4. "Ihe wurd, ~within the territory of India" omitted by !he Con..titutiOD (Scv~nth Amendment) Act. 1956. 
"cc. 14. 

;'i. In .•. hy the Cnn.<lituhon (I'iflccnlh Anlendn",nt) Act. 1963. sec. 5. original clau.re (2) was omined by the 
CUIL'litut;,," (Sev~"lh Amendment) AC!. 1956 •. tec. 14. 
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123. Appointment of acting Chief Justlce.-When the office of Chief Justice of a 
High Court is vacant or when any such Chief Justice is by reason of absence or other· 
wise. unable to perform the duties of bis offlte. the duties of the office shall be 
performed by such 'one of the other Judges of the Court as me President may appoint 
for the pwpose. 

1[224. Appointment of additional and acting ludges.-(I) If by reason of any 
temporary increase in the business of a High Court or by reason of arrears of work 
therein, it appears to the President that lIle number of the Judges of that Court should 

·be for the time being increased, the President may appoint duly qualified persons to be 
Additional Judges of the Court for such period nOl exceeding two years as he may 
specify. 

(2) When any Judge of a High COWl other than the Chief Justice is by reason of 
absence or for any other reason unable to perform, the duties of his office or is appointed 
to act temporarily as Chief Justice, the President may appoint a duly qualified person 
to act as a Judge of that Court until the permanent Judge has resumed his duties. 

(3) No person appointed as an additional or acting Judge of a High Court shall hold 
office after auaining the age of 2{sixty-two years]]. 

)1224A_ Appointment of retired Judges at sittings of Higb Courts,
Notwithstanding anything in this Chapler, the Chief Justice of a High Court for any State 
may at any time with the previous consent of the President, request any person who has 
held the office of a Judge of that Court or of any other High Court 10 sit and act as a 
Judge of the High Coun for mat Slate, and every such person so requcsted shall, while 
so sitting and acting, be cntitled to such allowances as the President may hy order 
determine and have all the jurisdiction. powers and privileges of, but shall not otherwise 
be deemed to be, a Judge of that High Court : 

Provided that nothing in this article shall be deemed to require any such person as 
aforesaid to sit and act as a Judge of mat High Court unless he consents so to do.] 

225_ Jurisdiction of existing High Courts.-Suhject to the provisions of this 
Constitution and to the provisions of any law of me appropriate Legislature made by 
virtue of powers conferred on that Legislature hy this Constitution. the jurisdiction of, 
and the law administered in, any existing High Court, and the respective powers of the 
judges thereof in relation to me administration of Justice in the Coun, including any 
powt!r to makt! rules of Court and to regulate the sittings of the Court and of members 
thert!of sitting alone or in Division Courts, shall bt! the same as immt!diately before the 
commencement of this Constitution: 

41Provided thai any restriction to which th~ exercise of original jurisdiction by any 
of the High Courts with respect to any maner concerning the revenue or concerning any 

I. Sub!. by the Constitution (Seventh Amendment) Act. 1956, 3CC. 15, r(l( ar1Jdc 224. 

2. SUN. by the Constitution (Firteenth Amcndment) Act, 1963, 5CC. 6, ror ~,i;o;ty year~", 

3. hu. by the COllStitutioD (Firteenth Amendment) Ad, 1963, sec. 7. 

4. lEu. by the Coll.l1IUnion (FoMy·rounb Amendment) Ad, 1978, .""C. 29 (w.e.r. 20-6.1979). Origil1.1ll 
prOVISO wu onutted by the ConstitutIon (rOOMy-second Amendment) Ae'!, 1976, ~ec. 37 (w.e.!. 1-
2-1977). 
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act ordered or donc in the collcction thcreof was subjcct immediately before the commcnc;e-. 
ment of this Constitution shall no longcr apply to thc cxcrcise of such jurisdiction.] 

Notes on Article 225 

A High Coult Judgc's power to heat specified class of cases u derived on1y from the application 
of business by the Chid Justice. A case not covered by such allocation CIIIlDOC be beard by ajudge 
sitting singly or in Division Bench (History of Calcutta High Court's jurisdiction traced). The power 
of the OIid Justice to allocate busiocss is (a) not only derived from section lOS (2), Government 
of India Act, 1915 (which still subsists by vir1ue of seaion 223, Government of India Act. 1935 
and article 225 of the Constitution) but (b) is also inherent in the Chief Justice (P1T1ltUlllta Nath 
Talukdar v. Saro1' Ran1'tuJ Sarkar, AIR '1962 SC 876 and Stou v. Chvi Dayal, AIR 1959 All 421, 
423 cited.); Sohal wI v. Stau of West Bengal, AIR 1990 Cal 168 (DB). 

1[226. Power or Higb Courts to Issue certain writs.-(l) Nothwithstanding 
anything in article 322[."J every High Court shall have power. ~oughout the territor· 
ies in relation to which it exercises jurisdiction, to issue to any person or authority, 
including in appropriate cases, any Government. within those territories directions, 
orders or writs. including .'( writs in the nature of habeas corpus. mandamus, prohibition, 
quo warranto and certiorari, or any of them, for the enforcement of any of the rights 
conferred by Part III and for any other purpose.] 

(2) The power conferred by clause (I) to issue directions. orders or writs to any 
Government authority or person may also be ex.ercised by any High Court exercising 
jurisdiction in relation to the territories within which the cause of action. wholly or in 
part, arises for the exercise of such power. notwithstanding that the seat of such Govern· 
ment or authority or thc residence of such person is not within those territories. 

4[(3) Where an)' party against whom an interim order. whether by way of injunction 
or stay or in an)' other manner is made on, or in any prOCeedings relating la, a petition 
under clause (I). without-

(a) furnishing to such party copies of such petition and all documents in support of 
the plea for such interim order; and 

(b) giving such party an opportunity of being heard, 

makes an application to the High Coun ror the vac:nion of such order and rurnishes a 
copy of such application to the pany in whose favour such order has been made or the 
counsel of such party, the High Court shall dispose of the application within. a period 
of two wceks from the date on which it is reccived or from the date on which the copy 
of such application is so furnished, whichever is later, or where the High Court is closed on 

I. Subs. by the ConstilUtion (Fotty·se~tJruJ AmcndnlCnl) Act, 1976. sec. 38, for article 226 (w.e.f. 
1-2-J977). . 

2. Tbc words, fiaureilUld Icnen ''but subject to the l1fovi~iun5 of lLI1idc IliA lind article 22M" omitted 
bylbe Constitution (Pony·third Amendmcnt) A~t, 1977, SC~. 7 (w.c.f. 13-4-1978) . 

. J. Subl. by the Constitution (Pony-fullnh Amendment) Act, 1978. :<ce. 30. for IIK:'ponion bcgiMing with 
lhe words MwrilJ in Ibe nlUlI", of lI"bl'lU ,·"'PIII. munda,,"I.1, pmhillili.m. quo _rrun/o onJ arlitlrori, 
OlDy 01 thml" and endina with the word. ~511Ch illcg:!.lily Iw resulted in $Uhd:an.tial failure of justicc ... · 
(w.c.f.I-8-I979). 

4. Soba. by !be Constitution (Potty-fourth Amendmcnl) Act., t978. ICC. lO. Cor ~ (3). (4). (5) IIftd (6) 
(w.c.f. 1-8·1979). 
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the Jast day of Ih:!1 period. before the expiry of the next day afterwards on which the 
High Courl is open; and if the application is not so disposed of, the interim order shall, 
on the expiry of 111.,1 period. or, as the case may he, the expiry of the said nelll day, stand 
vacated.] 

'[(4) The power confcncd on a High Court by this article shall nOI ~ in derogation 
of the 'jlowcr conferred on the Supreme Court by clause (2) of ~rtliclc 32.) 

Noles on Article 226 

Scopr : High Court pOl+'rr 

The power of the High Court 10 issue wrilS under article 226 is wider than that of the Supreme 
Court. It is nol conrined 10 fundamental rights. but extends to all cases where toe breach of a right 
is alleged. Sec notes on aRicle 32. The writ may be issued for the enforcement of fUlidamental 
rights of for "any other purpose"; Slate ofOriJSa v. Madangopa/, (1952) SCR 28. or course. there 
must be violation of a right: Calcul/a GlIS Co. v. Slate of w'o., AIR, 1962 SC 1044. 

The scope of the power to enforce fundamental right (under articles 32 or 226) is boIl! protective 
and remedial. Hence, to reject such petition on the simple ground that it cannot be enlertllined 
~ause of a rule of practice of the court cannot be justified; Kirml v. Govt. of A..P .. (1990) I SCJ 
282, paragraphs 13·15 and 20. 

Court will not pennit mis ex.lr.loruinary Jurisdiction 10 be converted into a suit or a criminal 
proceeding under Ihe ordinary law. 

A declaration of title 10 prOperty; St(J/t! of Rajasthall v. Blummni, (1993) Supp. (1) SCC 306, 
paragraph 7. 

The High Court, under article 226, cannot sit as an appeJlnte court on administrative dt!cisiolU. 
It cannot interfere in the absence of illegality, unconstitutionality, want of jurisdirlion or malafult!s: 
P.C.H.S. v. Stalt! of Maharashlro, AIR 1991 SC 1453, paragraph 5. 

Ir is primarily for the Governmenl to strike a just balance betwccn two competing objectives. 
The court's role is restricted to examine whether Government has taken into account all relevant 
aspects, and can interfere only where the Government has ov.erlooked any material considerations 
or is influenced by extraneous or immaterial considerations; DahafItJu v. 8.S.£.S., (1991) 2 sec 
539, paragmphs 2 and 3. 

The court will not inrerfete with an order of an administrative, authority or the Government 
where the order rests on il3 statutory discrdion, unless the order is artIitrary or capriCiOUS, or is 
uitro vires of statutory rules or malafidt! or an abuse of power; Mahajan v. 1.M.C .. (1991) 3 SCC, 
paragraphs 41, 43 and 45. 

The court will not issue directions over the compliance of which it shall have no control; Surt!sh 
v. R.C.D., (1991) UJSC 343, paragraph 7, 

No court or tribunal can compel the Government to change its policy involving expenditure; 
Union of India v. Tt!jram, (1991) 3 sec II, paragraph 4. 

1be court cannot direct any party to disobey a statute, even on humanitarian grounds; Stau of 
T.N. v. l.T.T.I., (1991) 2 UJSC 162. paragraph 5. 

Acquit!sceme 

Minor violations in the rule of procedure will be no ground for interft;rence where me petitioner 
participated in me trial and no prejudice has been caused in his tk/t!nu; Sodhi v, Union of India, 
(1991) 2 sec 382, paragraph 35. 

I. Clause nJ relIumbaal., clause <-4) by the Constitution (Forty- CDUrth Amendmebt) Act, 1978, sec. 30 
(w.e.C. 1-&-1919). 
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Alurna/l)'e remedies 

The possibility of having certain remedies has ~ot been wnsidered as alternative remedies for 
refusing relief under article 226, on the ground that Ihese are nol alternative specific legal remedies, 
but discretionary remedies which are granted in extraordinary circumstancC5, e.g. appeal by special 
leave under article I ]6, departmental instructions; Shyam v. Municipal Corporation, (1993) I sec 
22, paragraph 45 (3 Judges). 

Where an appeal under article 136 will be to the Supreme Court from an order of a statutory 
tribunal, on the ground of absence or excess of jurisdiction, article 226 may nol be appropriate; 
State ofT.N. v. State of Karnatakn, (1991) 2 UlSC 134, paragraph 33 (3 Judges). 

Amenability 

Even though a wri; would nol issue against a non-strautory private body, it should lie against 
such body when il receives grant f~m Government and is subjed to regulation made by the Govern
ment, or against the order of a Government officer even though it is in relation to the private 
institution; Francis v. Directorate of Education, AIR 1990 SC 423, paragraphs 8-9. 

A~bitrarlne.fJ 

Emphasis is now being placed on the need to avoid arbitrariness by administrative authority 
dven in spheres where the relevant Slatute does nOllay down any quasi-judicial obligation; Union 
of India v. Nambudri, (1991) UJSC 302, paragraph 7. 

Arrest 

To a pe~on arrested under the Terrorists Act, the designated court refused bail. It was held that 
Ihe High Court in writ jurisdiction could not examine the correctness of the view of the designated 
court to quash the presentation of the accused; State of Maharashtra v. Abdul Hamid Kajo 
Mohammed, IT (1994) 2 SC I. 

Bail 

Although the High Court has jurisdiction to entertain prayer for bail in writ jurisdiction, yet, 
such jurisdiction should be exercised sparingly, having regard to judicial discipline and comity of 
courts; Kartar Singh v. Sta~ of Punjab, IT (1994) 2 SC 423. 

Bias 

In the academic sphere, an instance 01 the doctrine of necessity is offered by the constitution of 
a Selection Committee for appointment to the teaching staff where senior membe~ of the Faculty 
have to be taken on the Committee as experts and they have to interview candidates who were at 
one time or other their students; Do/pat v. Mahajqn, (1990), I SCJ .571, paragraph 10. 

When no other person is available to discharge an adjudicatory _function, even a person who is 
disqualified on account of bias may be allowed to function, without the risk of violating natura] 
justice. This doctrine also applies where no qU'3rum can be fonned without the disqualified member 
or where all the members of a tribunal are disqualified; Clulran v. UlIioll Of India, (1990) I SCC 
613, paragraphs 75 and105 (C.B.). 

Certiorari 

In India, certiorari would be available even against administrative bodies, not having any quasi
judicial obligation, if they affeci rights of individulils without conforming to the principles of 'fair 
play': Union of/ndia v. Nambudri, (1991) 2 UISC 302, paragraph 9. 
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C;yil consl'lue1'U 

No civil consequence, so as 10 require an obligation to hear the person 10 be affected, takes place 
where such person had no legal right of which he is a mere privilege or concession; A.S.C. v. 
A.P.S.£.8., (1991) 3 sec 263. p.lragraph IS. 

An instance of civil consequences, is taking away of vested righls, I!.g. the removal of an 
employee's name from a 'select list' for promotion; Unio" o/Indw v. Nambudri, (1991) 2 UJSC 
303, paragraph 7. 

An instance of civil consequences, is the laking away of vested dghts, e.g. termination of any 
employment governed by statute; ShridlUlr v. Nagar Pafilln, (1990) I SCJ 383, paragraphs 7·8. ' 

An instance of civil consequences, is imposing any penalty upon an employee. for misconduct. 
~.g. making an adverse entry in his service record; Stale of Malulrashtra v. Rav; Kant, (I 99 I) 2 
WSeI8~ , 

No ci ... il consequence, so as to require an obligation to hear the person to be 3Ifected, takes place 
where such person had no legal right of which he is going to be depri ... ed, e.g. economical lou 
caused by the transfer of a Government employee. except where the conditions of his employment 
indicate thai he cannot be transferred without his consent: Shankar .... Vice Admiral. (1991) 3 sec 
263, paragraph 15. 

Even an administrati ... e order must be made in confonnity wilh the rules of natural justice. if il 
involves civil consequences. or if it affects any right of citizen which is capable of being enfon:ed by a 
legal action. including even procedural rights; Union of Indiil v. Amm. (l99[) J UJse 654. paragraph 4. 

Code of Civil Procedure 

Certain High Courts have framed Rules attracting the application of the provisions of the Code 
to proceedings under anicle 226. in matters on whic;:h the rules are silent. and in these High Courts 
it has been held that even after 1976, the pro ... i,sions of the Code will apply to writ proceedings in 
so far as they are nOI inconsistent with the rules, e.g. the principle under Explanation IV to section 
II. 

Compensation 

In a Madras case, the police entered the premises of a Devasthanam iilegally, and prepared 
non-vegetarian food. The petitioner, who was managing trustee of the temple. sought mandamus, 
directing the police officers to vacale the premises. During the pendency of the proceedings. the 
police ... acated the premises. The writ petition, therefore. became infructuoos. But a sum ofRs.2,OOO 
was. ordered to be paid as costs to the petitioner. ha ... ing regard to the illegality committed by the 
police; K.T. Chetliilr v. Collector. Tiruvamw Mala. AIR 1990 Mad 181, 183. paragraph 8. 

Concesnon·wiJhdrawtzI 

Except where the doctrine of 'promissory estoppel' is attracted. a concessional tariff can be 
withdrawn withoUi giving opportunity to show cause 10 consumers; Andhra Steel .... A.P.S.E.B .• 
(1991) 3 sec 263, paragraph IS. 

Co""",, 

The coon may interfere under article 226 where. though the cause of action arises out of or 
peRains to a contract, there is some other feature which brings the cause within the sphere of public 
law, i.e. because of the exercise by the State of its so ... ereign power. apan from the conlC2cl: 
MaJrajan v. I,M, C., (1991) 3 sec 91, paragraph 46. 
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Contract 

In the realm of contract interference through writ jurisdiction is not proper particularly when no 
unfairness is alleged. For this purpose "contract" methods arbilrnlion clause; Union of IrnJio v. 
Graphic Industri~s, IT (1994) S SC 237. 

Even in the case of a contract by the Government as a public utility undertaking, the coun cannOI 
interfere with the tums of the contrnct unless they are discriminatory, unreasonable or capricious 
(in which case article 14 of the constitution comes into play); O.N.G.c. v. Association of N.G.C. 
IrnJustriu Gujarat, AIR (1990) SC ISS I. ' 

Where it is not a case of breach of a concluded contract, but the stautory authority has refused 
to renew a contract with a long standing dealer on the basis of a change made in its policy without 
taking the dealer into confidence. the court may interfere on the ground of arbitrarin~ss; MaluJbir 
Auto v. I.D.C., AIR, 1990 SC 1031. 1039. 

Co-optraJi'llt Societies 

Co.operative society is subject 10 writ jurisJiction
(i) if it can be classified as a State, or 

Oi) if il has a stautory public duty towards the petitioner. 
Bye-laws of such a society arc not "law". They arc contracts between the society and its 

members or employees. But in case of tennination of servjce, section 47. Andhra Pradesh Shops 
and Establishments Act provides a ccrtain protection. As it is based nn publfc policy, it will be 
enforced in an appropriate case, by writ. 

Court martial 

Mandamus will issue to prevent courts·martial from exceeding their jurisdiction, but not to inter
fere with their proper jurisdiction, ~.8. on issues of military discipline, except in case of error of 
law; Ran'llir v. Ullioll a/India, (1991) Cri U 1729, (Born) paragrap~ '). 

The Supreme Court under article 32 and a Iligh Court under article 226 can interfere with 
proceedings before a court-martial and grant appropriate relief where the impugned ordcr .1!as 
rcsulted in denial of fundamental rights of the party aggricved: Muklzerju v. Unioll of India, (1990) 
3 SCJ 193, paragraph 4. 

Writ COUll can interfere with proceedings before a coun·marital and grant appropriate relief 
where the sentence awarded by the court·martial is disproportionate to the offence committed, 
thereby violating article 14 of the Constitution: Ex·Nuik v. Union of India, (1991) 2 UJSC 466, 
paragraph 6. 

Criminal in'lltStigatioll 

While the court should not normally interfere with criminal investigation, it may prohibit the 
continuance of a criminal proceeding at any stage before its conclusion, in extmordinary cases, e.g. 
where the proceeding was launched by a person who was not competenlto make the F.I.R. or to 
institute prosecution under the relevant law; Start of Ilaryalla v. Bhajan, (1991) 2 SCJ 3SI. 
pamgraph 144. \ 

Dilcrdion 

The exercise of a statutory power must not be ullra vires. Thus, the discretion must be exercised 
in furtherance of accomplishmcnt of the purpose for which it had been conferred. Thus; in the case 
of a public utility organisation, it must be exercised having regard \0 the consideration of the 
efficiency of the public service, within the limits of its resources; U. P.S.R. T.e. v. Ismail, (1991) 
3 SCC 234, paragraph IS. 
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Even though the court will not interfere with the manner of exercise of a simple discretion, it 
will interfere where the stautory authority has failed to exercise the discretion in a particular case, 
which it was his dutY to exercise; U.P.S.R.T.C. v.lsmail, (1991) 3 sec 239, paragraphs 12-15 (3 
Judges). 

Where a discriminatory Rule fixing different age for retirement of employees belonging to the 
same class has been struck down by a court, those who had been wrongly retired at the lower age 
(say, 58) shall not be entitled to daim salary for the period intervening the higher age (say, 60) 
during which they did not actually render any service; nevertheless, their pension should be fe-fixed 
by extending (by fiction) their retirement by the intervening period (i.e. 2 years) in the given case; 
NaruJ v. State ofQrisso.. AIR 1991 SC 1724. 

Discrimination 

An exira payment made to those who were willing to go on transfer to a remote place cannot 
be challenged as discrinUnatory by those who were not willing to go to that place; R.A.l. v. R.B.I. 
Staff, (1991) 2 UJSC 546, paragraph 3. 

Domestic inquiry 

In a domestic inquiry, the principles of natural justice must be obso:ved. Where there were 
allegations of acceptance of illegal bets by a runner employed by the petitioner, the licence cannot 

be cancelled, merely on the statement of one employee, without calling the employee for cross
examination; Gandhi &. Co. v. State 0/ Moharashtra, AIR 1990 Born 218 (Ashok Agarwal, J.). 

Education-general 

The main witnesses of an alleged incident on misbehaviour by a student were Professors of the 
College. They were members of the Inquiry Committee and also members of the Disciplinary 
Committee. The principal passed rustication order on the basis of the report of the above 
Committee. It was held that the decision was vitiated on the ground of bias; BhupenJro Kumar 
Singhal v. P.R. Mehta, AIR 1990 Guj 48 (Reviews case I~w). 

Education-Medical Colleges. 

Where, for admission to a medical college certain seats are reserved for the. Central Board of 
Secondary EdueatioQ, and the Boan! docs not sponsor the candidates so Ihatthe sealS remain vacant, 
the seats must be filled from the waiting list. The University cannot say that it has a discretion not 
to fill the scals. 

Making of a provision in the prospectus casts a legal duty on the University to give admission 

to the students who otherwise fulfil the qualifications. II was further held that the petitioners should 
not suffer for late admission and that shortage of lectures must be condoned by the University or 
the college; Sumedlw Kalia v. Slale 0/ Harayna. AIR 1990 P & H 239. 

Petitioner was wrongly denied admission to M.S. General Surgery. Though 2 years had passed, 
he could not get relief. His representation was still pending. Court gave direction to admit the 
petitioner to M.S. Surgery; Dwijendro Nath v. Director o/Medical Education. U.P .• AIR 1990 All 
131. 

.For admission to medical college, seats were reserved for Scheduled Tribes. Petitionerwas described 
as Scheduled Tribe in Birth Register. Her fat.l:!er (a Government servant) was a member of Scheduled 
Tribe. It was held, that her application could not be rejected on flimsy grounds; My/hili v. T. Padnia, 
A.P. University 0/ Health Service. AiR 1990 NOC 113 (AP): (1989) 2 APU 288 (HC). 
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For admission lest to medical course, "multiple choice" type objective questions were sel. 
Petitioner challenged the key answers. It was held that the burden lay on her to prove that the key 
answer.; were wrong (On the facts, the key answers were held to be correct); Anjali Sa.unD v. 
Chairman, Proj~ssionDl EmminDtion BoaTd, AIR 1990 MP 253 (DB). 

In the case of admission to medir.a1 institutions, the rule may be departed from in filling up 
vacant sealS in view of the deanh of qualified docoors in this country. 'The court would not dislUrb 
any practical Step adopted by the authorities to tide over a transitional difficulty: Principal v. Varni· 
ana, AIR 1991 se 192, paf1graph 9. . 

FtU:1S 

In general, a disputed question of fact is nOI investigated in a proceeding under article 226, 
particularly .... here an alternative remedy is availible, e.g. the merits of rival claims to property or 
a disputed question of title; Stat~ of Rajosthan v. Bhawani, (1993) Supp (I) sec 306, paragraph 1. 

The High Court may interfere with a finding of fact, if it is shown that the finding is not 
supported by any evidence, or that the finding is 'perverse' or based upon a view of facts which 
could never be reasonably entertained; Arjun v. Jamnadas, (1990) I SCJ 59, paragraph 15. 

A finding based on no ~vid~nc~ constitutes an error of law, but an error in appreciation of evid· 
ence or in drawing inferences is not, except where il is pe ..... erse. that is to say, such a conclusion 
as no person properly instructed in law could have reached, or it is based on evidence which is 
legally inadmissible; BoaTd of Wolfs v. Hadi, (1993) Supp (I) scc 192, paragraph 11. 

If the conclusion on facts is supported by evidence on record, no interference is called for even 
though the court considers that another view is possible; Malwrashlra S.B,s.R v. Gon4hi, (1991) 
2 see 116. paragraph 10. 

Fairn~u 

The requirement of 'fairncss' implies that even an administrative authority must not act arbitrar· 
ily or capriciously and must not come to a conclusion which is perverse or is such that no reasonable 
body of persons properly informed could arrive at; Nally v. Slal~ of BilwT, (1990) 2 sce 48, 
paragraphs 13·15, 19. ; 

Once the test of 'fairness' is substituted for a 'hearing' in this area of administrative decisions, 
it would follow that it cannot require thaI much of hearing when a person is charged with some 
offcnce or misconduct. Notice of the penalty sought to be imposed with an opportunity for making 
a representation and consideration of that representation in a fair and just manner, would suffice; 
Union of India v. NombudTi, (1991) 2 UJSC 303, paragraph 9. 

Where the administrative function is stautory. the court must read into the' statute the require· 
ment of jaimns. which mcans the minimum principles of natural justice; Union of India v. 
Nambudri, (1991) UJSC 303. paragraph 9. 

I'Taud 

Where a person has obtained an order from the High Court by fraud or false representation, that 
ordcr as well as all advantages obtained thereunder shall be cancelled. Natural justice is not aUr3cted 
to such a case; u.P. Junior Doc/ors v. Nandw(Uli, AIR 1991 se 909, paragraph 5. 

A petition filed by the party aggrieved cannot be thrown out on the ground of forger and fraud. 
merely because there was a bOnD [uk mistake in stating the name of the petitioner in a petition' 
drafted by another person; Ruqmani v. Achufhan, (1991) Supp (I) sce 520. paragraph 1. 



160 The Constitution o/India Articl~ 226 

ldopaphiclll IiDdb 

On a combined reading of clauses (I) and (2) of article 226, one can say that writ can be issued 
against a Government. person or authority ir-

(a) ilS seal is within the High Court's jurisdiction. or 
(h) the cause of action has arisen, wholly or in pan. within the High Coun's jurisdiction. 

IlIUrlm orden 

The High Court can noI in writ jurisdiction make interim orders that would make the functioning 
of the constitutional institutions a mockey; Bihar Public Strviu Commission v. Dr. Shiv Jatoll 
K.apur. (1994) 4 sec 68. 

LDclies 

Petition under article 226. chaUcnging land acquisition proceedings, which is filed near about 
7 years after the notification under section 6, Land Acquisition Act, 1894 is issued, is nOI maintain
able. if the delay is not exp!ained~ V.H.E.P.P. Association v. Urukr Stcl?tary, Ddhi Adml!., AIR 
1990 SC 849, paragraph 4. (However, as the Government made an offer to make alternative site 
available, certain directions were issued by the Supreme Court). 

Legal assistance 

Right to be represented by a lawyer is not a necessary ingredient of natural but in panicular 
circumstances it may be required as a condition of fair play, e.g. in the case of a depanmental 
proceeding against an employee where the employer is a legally lrained mind; Agarwal v. H.S.D.C., 
(1991) 2 sec 283, paragraphs 4 and B. 

Right to be represented by a lawy~ is not a necessary ingredient of natural justice but in particu
lar circumstances, it may be requirahs a condition of fair pray; Maharashtra S.B.S.£. v. Gandhi. 
(1991) 2 sce 716, pansgraph 17. 

Legal binding 

The law declamt by the High Coun is binding on all subordinate courts within the Stale; East 
India Comm~rciaJ Co. v. Coll~ctor o/Customs, AIR 1962 SC 1895. 

ugilimm upectlllioll 

Under the doctrine of 'legitimate expectation;, even a non- statutory policy or guideline issued 
by the State would be enforceable against the State if a person can show that he has been led to 
take certain action on the basis of or on the legitimate expectation that the Government would abide 
by such policy or guideline. In such a case, deviation from the policy would be arbitrary and involve 
a violation of article 14; Nar~ndro v. Union 0/ India, (1990) Supp sec 440, paragraphs 106-107. 

lAcal tzUlhoritJ 
The court can interfere with the action of a statutory local body where the action of the local 

authority is ultra "jr~s, e.g. where a local authority. having the power to approve or disapprove 
building plans, approves the plan subject to a condition it has no authority to impose, mandamus 
will issue, commanding it to approve the plan as submitted, i.e. without tbe U/lra vires condition; 
Banga/ore M.T.C. v. Muddappa, AIR 1991 se 1902. 

A local authoriry having a legal grievance may be able to lake 'lut a writ. Thus. a writ was issued 
on the petition ofa local authority against a public utility concern, for the later's failure to fulfil its 
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'statutory obligatil.?n to supply power to the local authority, which was. a consumer of electricity; 
Corporation 0/ N,agpur:. N.E.L &: P. Co., Am 1985 Born 498. 

Mining UIU~ 

Petition was filed to "quash premature tennination of lease for mining. Relief of damages was 
not claimed. Termination of the lease' (premature) was void, because no hearing was given 10 the 
lessee. It was held, that it Was not proper to ask the pet:itioner to file suit for compensation. The 
Supreme Cour1 appointed an arbitrator to determine compensation/damages; Assam Sillimanite LId. 
v. Union o/India, AIR 1990 se 1417. 

As to premature termination, see Slau o/Haryana v. Ram Kishan, AIR 1988 se 1301: (1988) 
3 see 416. 

Malajilh 

The mere foct that the I~vestigating Officer ruled out certain documents as irrelevant, is no 
ground 10 assume that he aCledmalafide; SIple o/BillOrv. Sharma, Alit 1991 SC 1260, paragraphs 
16 and 23. 

Mandamus 

Mandamus will issue against an inferior tribunal where an inferior tribunal has refused to carry 
out the inlra yin'S directions.of its superior tribunal; Union 0/ India v. Kamalakshi, (1991) 2 UJSC 
617, paragraph 6. 

Mandamus will not issue to direct a subordinate Legislative authority 10 enact or not to enact a 
rule, order or notification which it"is Competent 10 enact; Supreme Court Employee >I. Union 0/ 
India, AIR 1990 se 338, paragraps 50-56. - -

Mandamus would issue to cancel a seniority list or ~omotjon and to make necessary 
adjustments, where the seniority list has been made in contravenfion o!the statutory rules or making 
ad hoc deviations therefrom; Ga"rg·v. State 0/ U.P .. (1991) 2 UJSC 571, paragraphs 22 and 25. 

The e)l;istence of a statutory remedy is no' bar to mandamus\ where the ground on which relief 
is sought is beyond the competence of the statutory tribunal to entertain, e.g. where the act or 

. omission complained of, e.g. alteration of delimitation ofconsti~~encies, took place at a time antu
ior to the commencement of the electoral process; Sta/(! v. Nagendra, AIR 1991 Kant 317. 
parugraph 35 (FB). -

Mandamus will not issue against the Chief JustiCe of a High Court in the matter of assigning 
cases to the puisne Judges, in the absence of some clear breach of the Rules governing the matter; 
Al'adh(!sh v. State, AIR 1991 All 52, paragraph 6. 

Mandamus would- issue to command a statutory authorily 10 perform its duty 10 e)l;ercise its 
discretion according to law, but not 10 e)l;ercise its discretion in aparticuitJr manner unless that is 
e)l;pressly required by the law; U.P.S.R.T.C. v. l~jJ, (1991) 3 see 239, paragraph 12 (3 Judges). 

Relief by way of mandamus which is discretionary may be refused, when there is no legal or 
constitutional obligation which is capable of being enforced by tiuuulamus, e.g. to direcl any Minis
ter to resign, in the absence of any statutory or constitutional provision; Avadhesh v. Stale, AIR 
1991 All 52, paragraphs 8, 9 andlO; Cf VimitJ v. Slale o/U.P., (1990) Supp SCC 770, paragraph 4. 

Where an administrative authority has the duty to exercise a discretion or power, but ha$ failed 
to exercise it, the court cannot, by issuing a mandamus, either direct the authority to make an order 
in exercise of the discretion in any particullr direction nor can the court make the administrative 
order it~elf. The proper direction should be that the aulhority shall make a proper order after exercis_ 
ing his discretion accordingly to the circumstances of the case, e.g. even where the court finds the 
petitioner to be the highest bidder; Munindra v. StaU 0/ U.P., (1993) Supp (I) see 437. 
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NoJurai justice 

Dealing with the application of principle of natuml justice in the context of the employment 
relationship, the Supreme Court has held that punishment cannot be applied retrospectively in 
respect of an act committed, before that particular act was made penal. It is a basic principle of 
nalUral justice that no one can be penalised on the ground of conduct which was not penal on the 
day it was committed. The date of show cause notice being April 21, 1983, the unauthorised absence 
from duty. which had been taken into consideration, is from December 20, 198210 April 20, 1983. 
Whole of this period being prior to the dale of amendment of regulation 1614, the same could nol 
be made as a ground for proceeding under ground (c) of Regulation 1614. The notice served on 
the appellant was thus legal and as a consequence the order of termination cannOI be sustained and 
has to be set aside; Pyare Lai Sharma v. Managing Director, (1989) 59 Factory Law Reports 220 
(sq. 

The applicability of the other rules of natural justice will depend on the statutory provisions 
under which action has been taken, and the facts and circumstances of each case; Lavni v. Union 
of ImJia , (1991) 2 SeJ 86, paragraph 6. 

Principles of natural justice have been extended to administrative orders, where civil rights are 
affected or civil consequences ensure. (Sec 'certiorari against administrative action', post); Union 
·o/fruiia v. Namhudri. (1991) 3 Sec 38, paragraph 7. 

Natural justice has been imported into article 311 (2) of the Constitution itself by judicial inter
pretation of the exp~ssion 'reasonable opportunity' therein; Union of India v. Ramt/lTI , (1991) I 
sec 588, paragraphs 13 and 15. 

The obligation to hear before deciding cannot be implied where there is anything in the statute 
itself to prohibit such oblij!ation; S.c. W.S. W.A. v. Stale 0/ Kamalalw , (1991) 2 see 604, 
paragraph 15. 

Where an order' or notification can be made only after hearing the parties to be prejudicially 
affected thereby, a rescission or revocation thereof under section 21 of the General Clauses Act 
would require a similar hearing of the persons who would be affected by such rescission; S.c. & 
W.S. Welfare Assn. v. Sla~ of Kamataka, (1991) 2 sec 604, paragraphs 15-16. 

The court holds thai ''the principles of nalural justice are applicable even 10 administrative 
inquiries, which means that even where the nature of the function (e.g. price-fixing) does not require 
the hearing of the person affected, the authority must nevertheless observe the requirement of 
reasonableness and fair play"; Union o/India v. Nambudri, (1991),3 sec 38, paragraph 7. 

If a statutory provision either specifically or by necessary implication aclwhs the application 
of any rule of natural justice, then the court cannot ignore the mandate of the legislature or the 
statutory authority and read into the concerned provision Ihe principles of natural justice; Neelima 
v. Harinder. AIR 1990 SC 1402. 

No obligation to offer an opponunity of being heard arises where a student has secured admis
sion .through afraudulent device; U.P.l.D.A.C. v. Nandwani , (1990) 4 SCC 633, paragraph 5. 

There would be a sufficienl compliance wilh Ihe requirements of natural justice in cases of 
disciplinary prOceedings against students, if in the given facts, the students have been given a fair 
deal; Malwrashtro Board v. CkmdJti , (1991) 2 see 716, paragraphs 15,26 and 37. 

Natural justice requires that opportunity 10 be heard must be given to the accused for enhancing 
the sentence; Govind v. State 0/ Maltarashtra, (1990) 4 see 718, paragraph IS. 

Administrative functions of a legislative nature do not attract the requirements of natumljustice; 
D.N.O.C. v.Assn. N.O.C. ,(1990) Supp see 397, 439; Sitarwn Sugar Co. v. Union o/India, (1990) 
3 sec 223, paragraph 44 (C8). 

Principles of natural justice are not attracted to the disposal ofa petition under section 117(2) 
ofthc Anny Act, 1950; Union o/India v. Amrii, (1991) I sec 654, paragraph 8. 
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Pari] 

A person who acquires interest during the p"'..ndency of a writ proceeding on the express condi
tion that his interest would abide by the decision in that proceeding. need not be impleaded; 
N.C.H.S. v. Union of India, AIR 1993 SC ISS. paragraph 14. 

Prevrntivr detention 

It is open to the court to consider the facts and circumsumces to ascertain whether the detenu 
was feigning ignorance of the language in which the order had been communicated to him; Kubic 
v. Union Of India. (1990) 2 S C J 132, paragraph 10. 

Under anicle 22(3) (b) (as well as section 11(4) of the National Security Act. which is in 
conformity with it), 3 person under preventive ddention has no right to appear before the Bench 
~hrough II lawyer, Anil v. Union of India • (1991) Cr U 60S (SC). paragraph 7. 

The order of detention will be invalid. for contravention of article 22(5)-where there has been 
an unexplained delay in CQnsidcring the representation of the detenu; Mahesh v. Union 0/ India. 
(1990) 2 SCJ 359. paragraph 20. 

1 In the absence of unexplained delay in considering the representation of the delenu. the 
consideration of the represc:Atation is not vitiated merely because il has taken place after the order 
has been 'confirmed' because (under the COFEPOSA) Government has the power to revoke the 
order of detention if, after consider3tion of the representation, the Government finds thai the order 
has not been in conformity with the statutory power; Abdulla v. Union 0/ India. (1991) Cr U 790 
(SC), paragraps 19. 20 (CB). 

The order of detention will be invalid. for contravention of article 22(5}-where the representation 
has not been considered by the authority specified by the statute; Amir v. Hingliana, • Cr U 
27 I 3(SC). paragraph 12. 

The genuineness of the subjective satisfaction is not whitded down by the mere fact that there 
was delay in arresting the detenu pursuant to the ordct of detention; Abdul v. Union of India • AIR 
1990 SC 1446. 

The order of detention will be invalid. for contravention of article 22(5)- where the 
rcprcscntati~n has not been considered by the authority specified by the statute: Kubic v. Union of 
India. (1990) 2 SCJ 132. paragraph 22. 

Under this ground (want of legislative competence) will come tho¥ cases where the ground 
shown in the detention order does not come under Entry 9 of List I or Entry 3 of List III. Thus. the 
order will be quashed where a solitary incident of breach of law and order, e.g. a murderous assault 
is relied upon as constituting a breach of 'public order'; Devaki v. GOVtTnmt1Jl ofT.N .• (990) 3 
SCJ 303, paragraph 19 (3 Judges). 

Where there is no question of legislative competence as above. a solitllJ)' act may offer a good 
ground for the wbjective satisfaction of the detaining authority where there arc circumstances to 
lead to the reasonable inference that the person concerned would be likely to repeat that act 50 as 
to warrant his detention. e.g. a single act uf smuggling (under the COFEPOSA) followed by an 
attempt to obtain passport in a false name; Sufthan v. Jt. S«y .• (1991) I SCJ 239, paragraph 7. 

There would be violation or article 22 if all the materials which would have been "levant for the 
subjcdive satisfaction of the detaining authority were not placed before him or were not annexed to the 
ordct of ~ and supplied to the dctcnu; Abdul v. Union of India • (1991) CT LJ, 430 (SC), 
paragraph 7; AlrmaI KUltJ v. lJni,on of India, (1990) 2 sec I. 

Apan from a plain tnlnsgr=slon of the terms o~.the stabI1c authorising the detention. the detention 
may be iUegal by reason of the abuse of the statutory power, non-application of mind; Dn'Iili v. Govern
menlo/T.N . • (1990) 3 SCJ 303. paragraph 3; Abhay v. Bhave. (1991) I SCJ W7, paragraph 9. 
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The court has jurisdiction 10 issue an interim order of Slay against the execution of an order of 
preventive detention. But the very object of preventive detention would be defeated if this power 
is used in every case. It should, therefore. be used spMingly, only in cases where the court is prima 
facie satisfied that the authority which passed the order had no authority 10 do so; "ddt. S«y. v. 
GadW. (1991) I SCJ 200, paragraph 19. 

Priu fixtJlion 

No opportunity of hearing need be given 10 consumers or. prospective consumers or 
manufacturers, before fixing the price of a commodity, or the zoning of the factories for thai 
purpose. BUI, even then, lhe requirements of reasonableness and fair play, which are emanations 
from the doctrine of natural justice. must be observed: Niyami v. Union a/India ,(1990) 4 sec 
516, paragraphs II and 12. 

Probationer 

Where under the relevant Rules the services of an unconfirmed probationer can be lenninated 
by one month's notice and there is no provision for extending the period of probation, he cannot 
be deemed to have been confinned merely on the expiry of the slalutory period of probation. No 
question of given him an opportunity for tenninating his employment on the expiry of the specified 
period of probation arises; Municipal Corporation v. Ashok, (1991) 2 UJSC 170, ~aragraph 6. 

Promissory estoppel 

The doctrine of promissory estoppel cannot be invoked when the petitioner knew all the fact and 
there was no question of his being misJed by the representation or the authority or the Government 
was under a legal duty or prohibition to act in a particulate manner, or the application of the doctrine 
would involve the violation of a statute, or the petitioner failed to substantiate that he hadaltered 
his position, relying on the alleged representation or the officer concerned. was not competent and 
acted beyond the scope of his authOrity, so that the alleged representation was ullra viru: Vasanl 
v. Board of Trustees, AIR 1991 SC 14. 

The doctrine of promissory estoppel would operate where injustice would be cause to the 
promisee if the promisor would be allowed to go back on the promise. But the facts giving rise to 
the doctrine must be pleaded; Andhra S.c. v. A.P.S.RB., (I99I) sec 263, paragraphs 13-15. 

Pub/k inUrat liJj,ation ' 

Public interest litigation is a proceeding in which an individual or group seeks relief in the 
interest of the general public and not for its own purpose. The spate of such litigation has enriched 
the law, modified the traditional doctrine of Jocw standi and led to the devising of new remedies 
and procedures. Of the numerous cases on the subject, the following are worth study, as illuSlJ'aling 
the basic and imponant features:-

(J) S.P. Gupta v. Union of India, AIR 1982 SC 149, 194. (Scope and basic approach). 

(ii) D.C. Wadhwa v. Stale of Bihar, AIR 1987 SC 579, paragraph 38. (Locw SIaIJdJ). 
(iii) Rmlam M/UlicipaJity v. Vardkhand, AIR 1980 SC 1622. (General). 

(iv) Fertilizer CorporaJion v. Union of India, AIR 1981 SC 344. (Locw SIaIJdJ). 
(v) Peopks' Union for Donocratic Rights v. Union of India, AIR 1982 SC 1473. (General) 

(vi) Stale ofH.P. v. Parent. AIR 1985 SC 910. (Mode of entertaining). 

(vii) SlJivajirao v. Mwsh, AIR 1985 SC 194, paragraphs 35 and 36. (Mode of entertaining). 

Reganling public interest litigation, a Calcutta case elaborates as under:- . 

"'n case of public interest litigation, the persons concerned who move such writ application not 
for enforcing his personal right but filed by public spirited and individual espousing the cause of 
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large number of people who are suffering under some ,legal wrong or injury and such person or 
determinated class of person is by reason of poverty, helplessness or disability or socially or 
economically disadvantaged position, unable to approach the court for relief and in such case any 
member of the public can maintain writ application." 

Class actions are illustrated by Order I, Rule 8 of the Code of Civil Procedure, 1908 and accord
ing to Mr. Justice Bhagwati Prasad Banerjee, members of the same class can file a writ application 
after obtaining leave of the court through one member filing il in a ·representative capacity and in 
such case the principle laid down in Order I, Rule 8 is followed by which after notice is issued, 
any member of the class affected by the order may join and the members of the class are bound by 
such decision. This is pennitted by law to avoid multiplicity of proceedings. However, according 
to the Calcutta judgment (paragraph 14), the position is different regarding unincorporated 
associations:-

"Unincorporated associations are not legal persons and as such, writ petitions are not maintain
able. An association could be fonned to protect the interest of consumers, tenants or other 
groups with the common interest but such group cannot move writ application. No aspect of 
the representative law has been changing more rapidly than the law governing standing and the 
standing barrier has been substantially lowered in recent years, but on the basis of the law 
relating to standing as in England or in America as also in India, it can be held without any 
difficulty that the writ petition at the instance of an association is not maintainable where the 
association itself is not affected by any order. The members of such association may be affected 
by common order and may have common grievance, but for the purpo~ or enforcing the rights 
of the members, writ petition at the instance of such association is not maintainable. The door 
of the writ court could be made open at the instance of persons or authorities under the aforesaid 
four categories and to hold that every Tom, Dick and Harry can move the wnt application would 
render the standing requirement meaningless and would introduce a procedure whis:h is nor 
judicially recognised;" Sand Ca"iers v. Board, AIR 1990 Cal 176. 

Where irregularities in hospital administration of a Government hospital are alleged, the court 
can appoint a commissioner to ascertain the facts. But is cannot issue mandamus directing the State 
Government to appoint a commission of inquiry. It is discretionary to set upon a commission of 
inquiry (unless the legislature passed a resolution). Where there is discretionary jurisdiction, no 
mandamus can be issued; Siddlw Raj Dhaddn v. State, , AIR 1990 Raj 34. 

The High Court of Punjab and Haryana has held in Dr. Naginder Singh ~ Punjab University, 
AIR 1990 P&H 157, that public interest litigation cannot be used to obtain a declaration about the 
validity of a law without ariy specific injury to the petitioner. In the above case, Dr. Naginder Singh, 
Director, Medical Diagnostic Centre, New Dayanand Medical College and Hospital, Ludhiana who 
lost the election 10 Ihe Senate, challenged the very Constitution of the Senate of the Punjab Univers
ity. His argument was that section 13(1) of the Punjab University Act, 1947 which gave Ihe 
Chancellor power to nominate members on the Senate conferred an arbitrary power and was 
unconstitutional. Apart fiom rejecting the argument on the merits, the High Court (Mr. Justice M.M. 
Punchhi, now in the Supreme Court) made the following observatiol's in paragraph 7 of Ihe Judg
ment:-

''Lastly. we fail to see how the instanllitigation is a public interesllitigation. It IS pure and 
simple an attempt to seet. declaration ~bout the validity of a law withoul any specific injury to 
the petitioner, In our law, without any specific injury to the petitioner, such a Wrlt for mere 
declaration to tesl the v~idity of law does nollie. As held in; S.P. Gupta v. Unio,l of India, 
AIR 1982 SC 149, the individual who moves the. court for judicial redress must be acting bona 
fo:k with a vi~ to vindicating the cause of justice and ifhe is acting for personal gain or private 
profil or out of political motivation or other oblique consideration. the court shoulQ nol allow 
itself 10 be acti vated at the inslaDce of such penon and must reject his applicatio~ al the 
lhR.sbold. It was further held that as a matter of prudence and not as a rule of la~. the court 
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may confine this Slrategic exercise of jurisdiction 10 cases where legal wrong or legal injury is 
caused to a determinate class or group of persons or the constitutional or legal right of such 
determinate class or group of persons is violated and as far as possible, not entertain cases of 
judicial redress. The petitioner's learned counsel failed to identify and determine the class or 
group of persons who are aggrieved against the vesting and use of the power 10 nomination of 
Senate Members by the Chancellor of the Unive~ity. The petitioner was a part of the Senate 
in the yester year and, as stated earlier, he fought the election this time too, but failed. He has 
rather, patently filed the instant petition with oblique motives having losl the election to the 
Senate, with political motivation by accusing the Chancellor of politicising the Senate by 
nomination. Thus, on the facts of this as we are of the considered view that the petitioner lacks 
locus standi to initiate the instant litigation as a public interest litigation and thus we reject his 
petition at the very threshold." 

The court should not allow an unscrupulous person to vindicate his personal grudge in the grab 
or protecting a public or social interest: Chhetriya Sam;t; v. State 0/ U.P., (1991). 1 SCI 130, 
paragraph 8. ' 

The court should not allow an unscrupulous person to vindicate his personal grudge in the grab 
of protecting a public or social interest; Subhas v. State a/Bihar, (1991) 1 SCI 564, paragrapp 7. 

Elaborate directions have been given by the court for vindi.cation of the public interest. in such 
proceedings, infonnally instituted, e.g. for reforming hospiuls or jails; Rakesh v. Slate 0/ Bihar, 
(1991) Supp (2) SCC 626; Mathur v. Slate o/U.P .• (1993) Supp (I) sec 722, paragraphs 3 and 4. 

An association cannot complain where only the personal rights of individual members are 
affected. This is not subject to the doclrine of "public interest litigation"; S.c. W.S. W. Assn. \'. State 
o/Karnataka, (1991) 2 SC 604. paragraph 7. 

The law as to locus standi has been diluted by the advent of the doctrine of 'public interest 
Iitig81ion'; R.M.T. v. Muddappa, AIR 1919 se 1902 paragraph 36. . 

Quasi-judicial authority 

Quasi-Judicial orders of a superior administrative authority are binding on all subordinate 
authorities. The High Court would intenere under article 226, in case a subordinate authority fails 
10 follow the superior's order, irrespective of any question of malafules; Union 0/ India v. K.F.C., 
(1991) 2 UJSC 617. paragraph 6. 

It is not open to the"parties before a quasi-judicial tribunal (as in the case of courts) to assail its 
record of proceedings and the statement of facts made therein, as incorrect, unless steps are taken 
before the same forum; Bhagwati v. D.S"W.D.C" (1990) I SO 433 paragraph 5. 

Quo warranto 

Quo warranto is a discretionary remedy which the court may grant or refuse according to 
the facts and circumstances of each case. Thus, the court may refuse it where the application 
was actuated by i11·will or malice, or ulterior motive; Mokhliar v. State, AIR 1991 P&H 20, 
paragraph 6. 

Reasons 

An administrative aCI cannot be held to be malo.fule or arbitrary, merely because reasons have 
not been given; Slate 0/ Bihar v. Ramjee. (1990) 3 SCi 52, paragraph 8. 

Where the Rule requires an authority to give its reasons where it disagrees with the report of 
an Inquiry Officer, there is no need to record reasons where it agrees with the Inquiry Officer; 
Maharashtro. S.B. v. Gandhi; (1991) 2 sec 718, paragraph 24. 

Except where the Legislature has expressly or by necessary implication dispensed with the 
requirement to give reasons, every judicial or quasi-judicial authority (whether its decisions are 
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subject to appeal, revision or judicial review or not) must record reasons for its decision; Mukherju 
v. Union of Indio, (1990) 3 SCJ 193, paragraphs 35-36 and 43 (CB). 

Requirement to give reasons for the decisions of judicial or quasi-judicial authority is based on 
the need to ensure fair play and to exclude arbitrary action or capricious decision; Maharashtro 
S.B v. Gandhi, (991) 2 sec 716, paragraphs 20-21. 

RellSonabkness 

Where an administrative action is prima facie unreasonable because there is no discernible 
principle to justify it,the burden is shifted to the State to show that the impugned decision is an 
informed &etion, and in such a case, if the reasons are not recorded, the decision will be st':Uck 
down as violative of article 14 of the Constitution, Srulekha. v. Stale ofU.P.: (1991) I sec 212, 
paragraphs 18,23,29,31 and 39-40. 

In administrative law, ·reasonablene.~s' has not the same meaning as in the law of torts, where 
the test useci is that of a 'reasonable man'. In administrative law, it simply indicates an improper 
use or abuse of power. In this context. the court cannot interfere merely because the court thinks 
that the oomioistrative action or decision has been unwise; Mahajan v. 1.M.C., (1991) 3 sec 91, 
paragraphs 41. 43 and 45. 

Relief 

While finding that an educational institution has wrongly interpreted the directions of the court, 
the court may condone the defect so far as the admissions already made on the basis of the wrong 
interpretation, in order to save the admitted candidates (who were not at fault, Stare of Bihar v. 
San jay, AIR 1990 SC 749, paragraph 6. 

Equitable considerations weight with the court partly in adjusting the rights of competing c:r 
employees under the Government, in m3Uers of seniority, promotion and the like; Dwarka v. UnwlI 
of I"dia, AIR 1990 SC 428 paragraphs 11, 13-14. 

TIle relief that may be: granted under article 226 may bc

(a) setting aside an illegal orde,; 

(b) declaratory; 
(c) restitutionary (Refund of invalid tax); 

(J) other consequential relief. 
See the undermentioned cases: 

(i) Calcutta Discount Co. v. J.T.O., AIR 1961 SC 372. 

(ii) BBL&T Merchants Association v. Srote of Bombay, AIR 1962 SC 486. 

(iii) Sr(lle of M:P. >I. Bhailal, AIR 1964 SC 1006. 
(iv) Dwarka v. I.T.O .. AIR 1966 SC 81. 
(v) Desai v. Roshan, AIR 1976 SC 578. 

(vi) Rambhadraiah v. Secretary, AIR 1981 SC 1653. 

Rem~dy-t:xlraordjnary and discr~lionary 

The remedy of writ is

(a) extra~rdinary; 

(b) discretionary (Unless a fundamental right is involved); 

(c) dependent on there being a cause of action; 
(J) exercisable only against the parties before the Court. 

The undermentioned cases illustrate the above aspects:-' 

(i) Abraham v.I.T.O., AIR 1961 SC 609 (Alternative remedy). 
(ii) Slate of Rajasthan v. Karam Challd, AIR 1965 SC 913 (Fundamental right). 
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(iii) Khuroi Municipaliry v. XotnQ/ Kumar, AIR 1965 SC 1321 (MandatoI)' provision 
vjola~). 

(iv) Bhopla Sugar Industry v.I.T.O.,. AIR 1967 SC 5949 (Alternative remedy). 

ReI Judicata 

Where there has been a decision on the merits, the rule of constructive res judicata will be 
applicable, to bar a second application founded on the same cause of action or as regards relief, 
which were a~ked for bul not granted in the previous proceeding under article 226, or as regards a 
ground which ought to have been taken in the previous application, according to Explanation. IV 
to section I I ,Code of Civil Procedure; Direct Recru!/ Association v. SlDte of Maharashtra, AIR 
1990SC 1607, paragraph 35. 

Serrice malten 

In a writ proceeding relating to a service matter. even where the petition is dismissed on the 
merits. lbe court may recommend a lesser punishment in view of the meritorious service of the 
delinquent; Lavni S1u:ztaUr v. Union o/lruiia, AIR 1991 SC 1970, paragraphs 5, 7; Kmarki v. Slal~ 
0/ KamataJ.a, AIR 1991 SC 1241, paragraph 6. 

StDk GoY~rnment 

Direction given by the High Court under anicle 226 cannot be altered by the State Government; 
ParW:utty Manruuiissiar v.,.Slale 0/ Kerala, , AIR 1990 SC 817, 819, paragraphs 4-6. 

Statutory A uthori/J 

.The coun would interfere where the statutory authority blindly acts in compliance with the direc· 
tion or advice given by the Government or the Commission; Nagaraj v. Syndicate Bank., (1991) 2 
UJSC paragraphs 15,17 and 19. 

SlaluJory instrument 

A statutory insUUment may be ullro vires if it abuses its power by acting in bad faith; Supreme 
Court EmpJoyus v. Union o/Jruiw, AIR 1990338 SC, paragraph 105. 

T= 
Even where a petition under anicle 226 would lie for refund on the ground of declaration of 

unconstitutionality of a tax, the court would not bound to order refund automatically; Orissa C~m~nt 
v. Staft! o/Orissa, AIR 1991 SC 1676. paragraphs 72·73 (3 Judges). 

A refund of tax already collected may be ordered in a proceeding for a mandamus as a 
consequential relief for the enforcement of fundamental rights; Salonab T~o v. Supdt. o/Tax~s. 
AIR 1990 SC 772, paragraph 6. 

Tribunal 

Even where the jurisdiction of the courts is excluded by the starute or the constitution itself, e.g. 
under article 226 (2), the Supreme Coun retains its jurisdiction to dedde the paramden; of the 
jurisdiction of the Tribunal which depends upon an interpretahon of the constitution or the statute 
(as the case may be). What is excluded is the power of the couns to sit in judgment over the merits 
of the Tribunal's decision; Stote 0/ T.N. v. Siaft! 0/ Kamalaka. (1991) 2 UJSC 134. 
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UnincorporaJed association 

An unincorporated association does not fall within any of the above categuries. Unincorporated 
associations are'notlegal "persons" and, as such, writ petitions arc not maintainable by them. An 
association could be fonned to protect the interests of consumers, tenants or other groups, with 
common interest, but such a group cannot move a writ application, if it is not incorporated. Nor 
can they move writ application as a public interest litigation in a representative capacity; Land 
Carrier~ Owner~ Union v. Trustee~ Board a/Calcutta, AIR 1990 Cal 176, paragraphs 13 and 14 
(Bhagabati Prasad Banerjee, J.). 

Universities 

The Chancellor, when acting under se("1ion 31(8) (a), U.P. State Universities Act, 1873, is not 
acling in a quasi-judicial capacity, bUi in an administrative capacity. There is no provision in the 
section for hearing, and natural justice cannOi be implied. Of course, the Chancellor has to act 
properly and for the purpose for which the power in conferred. He must take a decision in accord
ance with the Act and the statutes of the Uqiversity. he must not be guided by extraneous or irrelev
ant considerations. He must not act illegally, irrationally or arbitrarily; Neelima Misra v. Harinder 
Kumar Pain/ai, AIR 1990 SC 1402, 1410, 1411, paragraphs 24-26. 

Waiver 

A candidate cannot be forced to withdraw an application for admission to medical college. "If a 
candidate can withdraw his application for admission to MedicallDentai college, he can certainly 
withdraw the application for admission to MedicaU Dental college or physiotherapy course." The 
High Court pointed out that there was no rule by which the High Courts could obtain the candidate's 
signature on an application for withdrawal; S.K. Awatramane v. State o/Gujarat, AIR 1990 Guj 
65,73, paragraph 13 (R.C. Mankad, J.J. 

As held in Ba~"e~harnath v.I.T.C, AIR 1959 SC 149, article 14 is in the natureofan admonition 
to the State, There cannot be a waiver of fundamental rights. !fa person who has taken an e:\amina
tion agrees (when applying for re-evaluation) to abide by the notification which prohibits re-rank
ing, that pan of the notification is not binding on him; Ajay Bansal v. Bangalore Unjver~jry, AIR 
1990 Karn 225, paragraph 17. 

1226A. Constitutional validity of Central laws not to be considered in 
proceedings under article 226.-/Rep. by the Constitution (Forty-third Amendment) 
Act, 1977, sec. 8 (w.e.f /3-4-J978)}. 

227. Power of superintendence over all courts by the Higb Court._2[(I) Every 
High Court shall have superintendence over all courts and tribunals throughout the 
territories in relation to which it exercises jurisdiction.] 

(2) Without prejudice to the generality of the foregoing provision, the High Court 
may-

(a) call for returns from such courts; 

(b) make and issue general rules and prescribe forms for regulating the practice and 
proceedings of such courts; and 

t. Ins. by the Constitution (Forty-second Amendmen1) Act. t 976, !iCC. 39 (w.e.f. 1-2-1977), 

2, Clau!iC (t) has been successively subs. by the Constitution (Forty-second Amendment) Act, 1976, sec. 
40 (w.e.!. 21-2-1977);md the Constitution (Forty-fourth Amendment) Act, 197&, sec. 31 to read lIS 
Ilbovt: (w.e.f. 20-6- 1979). 
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(c) prescrible forms in which books. entries and accounts shall be kepi by the 
officers of any such courts. 

(3) The High Court may also sellie tables of fees to be allowed to the sheriff and all 
clerks and officers of such courts and to attorneys, advocates and pleaders practising 
therein: 

Provided that any rules made, forms prescribed or tables settled under clause (2) or 
clause (3) shall not be inconsistent with the provision of any law for the time being in 
force. and shall require the previous approval of the Governor. 

(4) Nothing in this article shall be deemed to confer on a High Court powers of 
superintendence over any court of tribunal constituted by or under any law relating to 
the Armed Forces. 

1[***] 

Notes on Article 22'7 

Interference under article 227 (I) can be suo motu, but cannot be resorted to merely because the 
High Court takes a different view on the merits.Generally, it is limited to want of jurisdiction errors 
of Jaw, perverse findings, gross violaiion of natural justice and so on. 

See the undermentioned cases: 

(i) Nibaran v. Mahendra, AIR 1963 SC 1895. 

(ii) D.N. Banerju v. Mukherjee. (1953) SCR 302, 304. 

(jii) Chandavarlw. v. AshaJata, (1986) 4 see 447. 

(ill) MoM. Yunus v. Mohd. Mustague, AIR 1984 SC 3E. 

West Bengal Act 25 of 1988 has inserted. in the Code of Civil ProcedureJ 1908, a new section 
115A, giving revisional jurisdiction to the District Court The new section 115A, inter alia bars 
further revision "by the High Court or any other court", by providing that the decision ohhe District 
Court on such proceeding shall be final. But the Calcutta High Court has held, that the Act cannot 
deprive the High Court of it power of superintendence under article 227 of t!ie Constitution. "No 
legislation-and far less a Slate legislation-can forfeit, limit curtails enlarge or abridge the power 
under article 227 of the Constitution. By ordinary process of legislation, even the Union Legislature 
cannot do it"; Umaji v. Radh.ikobai. AIR 1988 se 1272, following,Paltu Dutla v. S.M. Nibedita, 
AIR 1990 Ca1262, 265, parngraph II (A.K. Nandi J). 

Scopr and na/un 

Jurisdiction vested in the H,igh Court under article 277 is a revisionid jurisdiction and, 
accordingly, no Letters Patent Appeal is competent from an order passed by a single Judge in exerc
ise of such jurisdiction; Sushilahai v. -,vi/w./ell/mil, (1993) Supp (I) SCC II, paragraph 4; R.D. CCB 
v. Dinfwr, (1993) Supp ({) sec 9, paragraph 3. 

This power (power under article 227) does not vest the High Court with any unlimited preroga
tive to correct all species of hardship or wrong decisions made within the limits of the jurisdiction 
of the court or tribunal; Niuar v. Varghue, AIR 1992 Ker 312. 

The High Court would not interfere with a finding of fact. within the jurisdiction of the inferior 
tribunal, except where it is perverse or not based on any material whatever, or the conclussion 
arrived at is such that no reasonable tribunal could possibly have come to, or it has resulted in 
manifesting injustice; Mani v. Phiroz., AIR 1991 SC 1492, paragraph 16. 

I. Clause: (j) was ins. by Constitution (Forty·second Amendment) Act, 1976, sec. 40 (w.e.f. 1·2·t977) and 
omilled by the CoRSlitution (fQl1y.fol1h Amendment) Act, 1978, sec. 31 (w.e.f. 20-6·1979). 
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RetuOnf 

Where a statutory appellale tribunal brushes aside the well- reasoned order of the primary statutory 
authority, on conjectures and withoot giving cogent reasons, there is an error apparent on the record, 
and the High Court may interfere; Stale ofW,B. v. Atul, (1991) Supp (I) SC 414, paragraphl!. 

Jurisdictional 

Relief under art. 227 is granted against inferior tribunals where the tribunal decides wrongly, a 
question as to its own jurisdiction; Ram Prasad v. S.T.A.T., AIR 1993 MP 92, paragraph 7 (DB). 

Locu.s Standi 

Any person who is likely to be affected by the impugned oroer, even though he has no present interest 
. in the properly, is entitled to make an application under art 227. In the case of a public injury, even a 
neighbour has been allowed to apply; Sarada v. Slwkuntala, AIR 1991 AP 20, paragraph 9. 

228. Transfer of certain cases to High Court.-If the High CoUrt is satisfied that 
a case pending in a court subordinate to it involves a substantial question of law as to 
the interpretation of this Constitution the detennination of which is necessary for the 
disposal of the case, I [it shall withdraw the case and 2[ .. ",] may-J. 

(a) either dispose of the case itself, or 

(b) determine the said question of law and return the case to the court from which 
the case has been so withdrawn together with a copy of its judgment on such 
question, and the said court shall on receipt thereof proceed to dispose of the 
case in conformity with such judgment. 

3228A• Special provisions as to disposal of questions relating to constitutional 
validity of State Laws.-{ Rep. by the Constitution (Forty-thi,d Amendment) Act, 1977. 
sec. 10 (w.e.! J3-4-1978)}. 

229. Officers and servants and the expenses of High Courts.-(I) Appointments 
~f officers and servants of a High Court shall be made by the Chief Justice of the Court 
or such other Judge or officer of the court as he may direc:: 

Provided that the Governor of the State4["'Uj may by rule require that in such cases 
as may be specified in the rule no person nol already attached to the court shall be 
appointed to any office connected Y'ith the· court save after consultation with the State 
Public Service Commission. 

(2) Subject to the provisions of any law made by the Legislature of the State, the 
conditions of service of officers and servants of a High Court shall be such as may be 

I. Subs. by the Constitution (Forty-second Amendment) Act, 191'>. sec. 41, for "it shall withdraw the cnse 
and may-" (w.c:.f. 1-2-1977). I 

2. The words, figwe and Ic:tlc:r, "subject to the: Provisions of lll1iclc: 131 A", omitted by the ConstitUlion 
(Forty-third Amendment) Act, 1911, sec. 9 (w.d. 13- 4-1978). 

3. Ins. by the: Constitution (Forty-second Amendment) Act. 1976, sec. 42 (w.!:.r. 1-2-1911). 

4. The: words "in which the High Court has its principal seat" omitted by the Constitution (Seventh 
Amendment) Act, 1956, sec. 291U1d Sell. 
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prescribed by rules made by the Chief Justice of the Court or by some other Judge or 
officer of the court authorised by the Chief Justice to make rules for the purpose: 

Provided that the rules made under this clause shall. so far as they relate to salaries 
allowances. leave or pensions. require the approval of the Governor of the Statel[***J. 

(3) The administrative expenses of a High Court, including all salaries, allowances 
and pensions payable to or in respect of the officers and servants of the court, shall be 
charged upon the Consolidated Fund of the Stale. and any fees or other moneys taken 
by the court shall Conn part of that Fund. 

Notes GO article 219 

Rule made under article 229 (I) and (2) proviso must be observed. An appointment made by 
the Chief Justice without consulting the Public Service Commission is not proper; H.C. PutltUwamy 
A. v. Chi,;f lustiu of KorrwlOko High Court. AIR 1991 SC 29.5. 

2(230. Extension or jurisdiction or High Courts to Union territories.-{ I) Parlia
ment may by law extend the jurisdiction of a High Court to, or exclude the jurisdiction 
of a High Court from, any Union territory. , 

(2) Where the High Court of a State exercises jurisdiction in relation to a Union 
territory.-

(a) nothing in this Constitution shall be construed as empowering the Legislature 
of the State of increase. restrict or abolish (but jurisdiction; and . 

(b) the reference in article 227 to the Governor shall. in relation to any rules. fonns 
or tables for subordinate courts in that territory, be construed as a reference to 
the President. 

231. Establisbmeilt of a common High Court for Iwo or more Stales.-{ I) 
Notwithstanding anything contained in the preceding provisions of this Chapter. Parlia
ment may by law establish a common High Court for two or more States or for two or 
more States and a Union Territory. 

(2) In relation to any such High Court,- • 

(a) the reference in article 217 to the Governor of the State shall be construed as a 
reference to the Governors of all the States in relation to which the High Court 
exercises jurisdiction: 

(b) the reference in article 227 to the Governor shall, in relation to any rules. fonns 
or tables for subordinate courts, be construed as a reference to the Governor of 
the State in which the subordinated courts are situate; and 

(e) the references in articles 219 and 229 to the State shall be construed as a refer
ence to the State in which the High Court has its principal seat: 

Provided that if such principal seat is in a Union territory, the references in articles 
210 and 229 to the Governor, Public Service Commission. Legislature and Consolidated 
Fund of the State shall be construed respectively as references to the President. Union 
Public Service Commission. Parliament and Consolidated Fund of India.] 

t. Omitted by Ibe Constitution (Seventh Amcadmc:al) Ad, 1956. ICC. 29110d Sd1. 
2. SU. by the CcostiIUlioft (Sevenlb Amer.dmcDt) Act, t956. lICe. 16. for nnicb 230. 231 ItIId 232. 
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CHAPTER VI-SUBORDINA TE COURTS 

233. Appointment of district judges.-( I) Appointments of persons to be, and the 
posting and promotion of, district judges in any State shall be made by the Governor of 
the State in consultation with the High Court exercising jurisdiction in relation to such 
State. 

(2) A person not already in the service of the Union or of the Slate shall only be 
eligible to be appointed a district judge if he has been for not less than seven years an 
advocate or a pleader and is recommended by the High Court f?r appointment. 

Noles on Articles 233 

A rule providing for direct recruitment from their bar cannot be challenged under article 14; 
Orissa JSA v. Slal~, AIR 1991 SC 382. 

1[233A. Validation 01 appointment of, and judgments, ek., delivered by, certain 
district judges.-Notwithstanding any judgment, decree or order of any court,

(a)(i) no appointment of any person already in the judicial service of a State or of any 
person who has been for not less than seven yean; an advocate or a pleader, to 
be a district judge in that State. and 

(ill no posting, promotion or traJisfer of any such person as a district judge, 

made at any time before the commencement of the Constitution (fwentieth Amendment) 
Act. 1966. otherwise than in accordance with the provisions of article 233 or article 235 
shall be deemed to be illegal or void or ever to have become illegal or void by reason 
only of the fact that such appointment. posting. promotion or transfer was not made in 
accordance with the said provisions; 

(b) no jurisdiction exercised. no judgment, decree, sentence or order passed or 
made. and no other act or proceeding done or tak.en, before the commencement 
of the Constitution (Twentieth Amendment) Act, 1966 by, or before. any person 
appointed. posted, promoted or transferred as a district judge in any State other
wise than in accordance with the provisions of article 233 or article 235 shall 
be deemed to be illegal or invalid or ever to have become illegal or invalid by 
reason only of the fact that such appointment, posting. promotion or transfer was 
not made in accordance with the said provisions.] 

234. Recruitment of persons otbcr than district judges to the judicial service.
Appointments of persons other than district judges to the judicial service of a State shall 
be made by the Governor of the State in accordance with rules made by him in that 
behalf after consultation with the State Public Service Commission and with the High 
Court exercising jurisdiction in relation to such State. 

235. Control over subordinate courts.-The control over district courts and courts 
subordinate thereto including the posting and promotion of. and the grant of leave to. 
persons belonging to the judicial service of a State and holding any post inferior to the 

I. Ins. by the Constitution (TweDtiedl Amcndmem) Act, 1966, sec. 2. 
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post of district shall be vested in the High Court. but nothing in this article shall be 
construed as taking away from any such person any right of appeal which he may have 
under the law regulating the conditions of his service or as authorising the High Court 
to deal with him otherwise than in accordance with the conditions of his service 
prescribed under such law. 

Notes OD Article 2JS 

The leading cases on article 235 are the following :-
(I) Stau of Assam v. Ranga Mohamm~d. Am 1967 SC 903. 

(ill ShamsMr v. Statt 0/ Punjab, AIR 1974 SC 2192. 
(iii) rej Pal v. Slale ojU.P.,,(l985) 3 sec 604. 

All these cases elucidate the c:'lprcssed 'Control' in article 235. 

236. Interpretation.-In this chapter-

(0) the expression 'district judge' includes judge of a city civil court, additional 
district judge, joint district judge, assistant district judge, chief judge of a small 
cause court, chief presidency magistrate. additional chief presidency magistrate. 
sessions judge, additional sessions judge and assistant sessions judge; 

(b) the expression "judicial service" means a service consisting exclusively of 
persons intended to fill the post of district judge and other civil judicial posts 
inferior to the post of district judge. 

Notes on Article 2J6 

Sec Afllndio Judgu Association v. Union of Indio. AIR 1992 SC 165, paragraphs 12·14. 

237. Application of the provisions of this Chapter to certain class or classes of 
magistrates.-The Governor may by public notification direct that the foregoing 
provisions of this chapter and any rules made thereunder shall with effect from such 
date as may be fixed by him in that behalf apply in relation to any class or classes of 
magistrates in the State as they apply in relation to persons appointed to the judicial 
service of the State subject to such exceptions and modifications as may be specified in 
the notification. 

PART VII-The States in Part B of the First Scbedule.-{Rep. by the Constitution 
(Seventh Amendment) Act, 1956, sec. 29 and Sch.{ 



PARTVllI 

lITHE UNION TERRITORIES) 

2(239. Administration of Union territories.-{l) Save as otherwise provided by 
Parliament by law, every Union lerritory shall be administered by the President acting, 
to such extent as he thinks fit, through an administrator to be appointed by him with 
such designation as he may specify. 

(2) Notwithstanding anything contained in Part VI, the President may appoint the 
Governor of a State as the administrator of an adjoining Union territory, and where a 
Governor is so appointed. he shall exercise his functions as such administrator 
independently of his Council of Ministers.} 

~[239A. Creation of local Legislatures or CouDcil of Ministers or both for certain 
Union territories.--{l) Parliament may by law create 'for the Union territories of 
5[***]6[***] 7[8[9[Pondicherry1ll1O[***] 

(a) a body, whether elected or partly nominated and partly elected, to function as a 
Legislature for the Union territory, or 

(b) a Council of Ministers, 

or both with such constitution, powers and functions, in each case, as may be specified 
in the law. 

(2) Any such law as is referred to in clause (I) shall not be deemed to be an amend
ment of this Constitution for the purposes of article 368 notwithstanding that it contains 
any provision which amends or has the effect of amending this Constitution.] 

II [239AA. Special provisions witb.respect to Delhi.-(l) As from the date of 
commencement of the Constitution (Six.ty-ninth Amendment) Act, 1991, the Union 
terilory of Delhi shall be called the National Capital Territory of Delhi (hereafter in this 
Part referred to as t~ National Capital Terriroty) and the administrator thereof appointed 
under article 239 shall be designated as the Lieutenant Governor. 

I. Subs. by the ConstilUtion (Seventh Amen d~nt) Ace. 1956, sec. 17, for the heading "'THE STATES IN 
PART C OF THE FIRST SCHEDULE". 

2. Subs. by the ConstilUtion (Seventh A~nd~nt) Act, 1956, sec. 17, for articles 239 and 240. 
3. Ins. by the Constitution (FOurteenth A~nd~nt) Act, 1962, sec. 4. 
4. Subs. by the Goa, Daman and Diu Reorganisation Act, 1987 (18 of 1987), sec. 63. for "for any of the 

UniOll Territories ofGo:L. Daman and Diu ~d Pondicherry" (w_e.f. 30-5-1987). 

5. The words "Himachal Pradesh", omined by the Stale of Himachal Pradesh Act, 1970 (53 of 1970), sec. 
46 (w.eJ. 25-1- 1971). 

6. The words "Manipur, TripuraK
, omitted by the North-Eastern Areas (Reorganisation) Act, 1971 (81 of 

1971), sec. 71 (w.e.f.25-1_1912). 

7. Subs. by the ConslilUlion (Thirty·seventh A~nd~nt) Act, 1971, sec. 2, for "Goa, Daman and Diu, 
and Pondicherry" (w.e.f. 15-2- 19n). 

8. Subs. by the Constitution (Thirty-seventh Amendment) Act, 1975, sec. 2. for "Pondicherry and Miroram". 

9. Subs. by the State of Arunachal Pradesh Act, 1986 (69 of 1986). sec. 42, for "Pondlcherry and 
Arunachal Pradesh" (w_e.f. 20-2- 1987). 

10. The Word "Miroram" omitted by the State ofMiZOl1llTl Act. 1986 (34 of 1986), sec. 39 (w.e.f. 20-2-1987). 

II. Ins. by the Constitution (Sixly-ninth Amendmenl) Act, 1991, sec. 2. 
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(2) (a) There shall be a Legislative Assembly for the National Capital Territory and the 
seats in such Assembly shall be filled by members chosen by direct election 
from territorial consituencies in the National Capital Territory. 

(b) The total number of seats in the Legislative Assembly. the number of seats 
reserved for Scheduled Castes. the division of the National Capital Territory into 
territorial constituencies (including the basis for such division) and all other 
matters relating to the functioning of the Legislative Assembly shall be regulated 
by law made by Parliament. 

(e) The provisions of articles 324 to 327 and 329 shall apply in relation to the 
National CapitaJ Territory, the Legislative Assembly of the National Capital 
Territory and the members thereof as they apply. in relation to a State. the 
Legislative AssemblY of a State and the members thereof respectively; and any 
reference in articles 326 and 329 to "appropriate Legislature" shall be deemed 
to be a reference to Parliament. 

(3) (a) Subject to the provisions of this Constitution. the Legislative Assembly shall 
have power to make laws for the whole or any part of the National Capital 
Territory with respect to any of the matlers enumerated in the State List or in 
the Concurrent List in so far as any such matter is applicable to Union territories 
except matters with respect to Entries I, 2 and 18 of the State List and Entries 
64, 65 and ~ of that List in so far as they relate to the said Entries 1, 2 and 18. 

(b) Nothing in sub-clause (a) shall derogate from the powers of Parliament under 
this Constitution to make laws with respect to any matter for a Union territory 
or any part thereof. 

(c) If any provision of a law made by the Legislative Assembly with respect to any 
matter is repugnant to any provision of a law made by Parliament with respect 
to that maUer. whether passed before or after the law made by the Legislative 
Assembly, or of~n earlier law, other than a law made by the Legislative Assem· 
bly, then, in either case, the law made by Parliament. or. as the case may be, 
such earlier law, shall prevail and the law made by the Legislative Assembly 
shall, to the extent of the repugnancy, be void: 

Provided that if any such law made by the Legislative Assembly has been reserved 
for the" consideration of the President and has received his assent, such law shall prevai: 
in the Nationul Capital Territory: 

Provided further that nothing in this sub-clause shall prevent Parliament from enact· 
ing at any time any law with respect to the same matter including a law adding to 
amending, varying or repealing the law so made by the Legislative Assembly. 

(4) There shall be a Council of Ministers consisting of not more than ten per cent of 
th~" total number of members in the Legislative Assembly, with the Chief Minister at 
the head to aid and advise the Lieutenant Governor in the exercise of his functions in 
relation to matters with respect to which the Legislative Assembly has power to make 
laws, except in so far as he is. by or under any law. required to act in his discretion: 

Provided that in the case of difference of opinion between the Lieutenant Governor 
and his Ministers on any matter, the Lieutenant Governor shall refer it to the President 
for decision and act according to the decision given thereon by the President and pending 
such decision it shall be competent for the Lieutenant Governor in any case where the 
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mauer, in his opinion, is so urgent that it is necessary for him to take immediate 
action, to take such action or to give such direction in the matter as he deems 
necessary. 

(5) The Chief Minister shall be appointed by the President and the other Ministers 
shall be appointed by the President on the advice of the Chief Minister and the Minister 
shall hold office during the pleasure of the President. 

(6) The Council of Ministers shall be collectively responsible to the Legislative 
Assembly. 

t[(7Xa)] Parliament may, by law, make provisions for giving effect to, or supplement in the 
provisions contained in the foregoing clauses and for all matten; incidental or consequential 
thereto. 

2[(b) Any such law as is referred to in sub-clause (a) shall not be deemed to be 

an amendment of this constitution for the purposes for the article 368 notwithstand
ing that it contains any provision which ame_nds or has the effect of amending this 
constitution.) . . 

(8) The provisions of article 239B shall, so far as may be, apply in relation to the 
National Capital Territory, the Lieutenant Governor and the Legislative Assembly, as 
they apply in relation to the Union territory of Pondicherry, the administrator and 
its Legislature, respectively; and any reference in that article to "clause (I) of article 
239A" shall be deemed to be a reference to this article or article 239AB, as the case 
may be.] 

~[239A8. ProvisioD in CBSe of rallure of constitutionalrnachiDery.-lf the Presi
dent. on receipt of a report from the Lieutenant Governor or otherwise. is satisfied

(a) that a situation has arisen in which the administration of the National Capital 
Territory cannot be carried on in accordance with the provisions of article 
239AA or of any law made in pursuance of that article; or 

(b) that for the proper administration of the National Capital Territory it is necessary 
or expedient so to do, 

the President may by order suspend the operation of any provision of article 239AA or 
of all or any of the provisions of any law made in pursuance of that article for such 
period and subject to such conditions as may be specified in such law and make such 
incidental and consequential provisions as may appear to him to be necessary or expedi
ent for administering the National Capital Territory in accordance with the provisions 
of article 239 and article 239AA.} 

"(2398. Power of administrator to promulgate Ordinances during recess of 
Legislature,-{I) If at any time, except when the Legislature of :'lIthe Union territory 

I. Subs. by the Constitution (Seventieth Amendment) A,I, 1992, sec. 3 (i), for the brackets and figure 
Y(7)H (w.eJ. 21.12- 1991). 

2. Ins. by the Conslitution (Seventieth AfI1IOIldmenl) Act. 1992. sec. 3 (iii) (w.eJ. 21_12_19lJ1). 
J. Ins. by the Constitution (Si~ty·ninth Amendment) Act, 1991. sec. 2 (w.eJ. 1·2·1992). 
4. Ins. hy ~ Constitution (Twenty·seventh Amendment) ",I, 1971. sec. 3 (w.eJ. 30-12·1971). 
5. Subs. by the Goa. [)am;m and Diu Reorganis:uioo Act. 1987 (18 nf 1987), sec. 63, for Ma Union tenitory 

refetm:llo in c!:l.use (I) of nnide 239A" (w_e.L 30-5- t987). 
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of Pondicherry] is in session. the administrator thereof is satisfied that circumstances 
exist which render it necessary for him to take immediate action, he may promulgate 
such Ordinances as the circumstances appear to him to require: 

Provided thai no such Ordinance shall be promulgated by the administrator except 
after obtaining instructions from the President in thai behalf: 

Provided further that whenever the said Legislature is dissolved, or its functioning 
remains suspended on account of any action taken under any such law as is referred to 
in clause (I) of article 239A, the administrator shall nol promulgate any Ordinance 
during the period of such dissolution or suspension. 

(2) An Ordinance promulgated under this article in pursuance of instructions from 
the President shall be deemed to be an Act of the Legislature of the Union territory 
which has been duly enacted after complying with the provisions in that behalf contained 
in any such law as is referred to in clause (1) of article 239A. but every such Ordinance-

(a) shall be laid before the Legislature of the Union territory and shall cease to 
operate at the expiration of six weeks from the reassembly of the Legislature or 
if. before the expiration of that period, a resolution disapproving it is passed by 
the Legislature, upon the passing of the resolution; and 

(b) may be withdrawn at any time by the administrator after obtaining instructions 
from the President in that behalf. 

(3) If and so far as an Ordinance under this article makes any provision which would 
not be valid if enacted in an Act of the Legislature of the Union territory made after 
complying with the provisions in that behalf contained in any such law as is referred to 
in clause (I) of article 239A. it shall be void.) 

I(".J 

240. Power of President to make regulations for certain Union territories.-{ I) 
The President may make regulations for the peace, progress and good government of 
the Union territory of-

(a) the .#Andaman and Nicobar Islands; 
2f(b) Lakshadweep;J 
~(c) Dadra and Nagar Haveli;] 

4(S«d) Daman and Diu;]] 
6(k) Pondicheny;] 

7[ ••• ] 

J. OllU$e (4) WlI$ in.$. by !be Constilution (Thiny~ighl Amendment) Act. 1975. 5eC. 4 (retrospectively) 
and omilted by the Constitution (Forty-fourth Amendment) Act. 1978. sec. 32 (w.e.f. 20-6-1979). 

2. Subs. by !he l.accadive. Minicoyand Amiftdivi ilbnds (AltemlUion of Name) Act, 1973 (34 011973). 
sec. 4, for entry (b) (w.eJ. 1-11·1973). 

3. Ins. by !he Constitution (Tenth Amendment) Act, 1961, sec. 3. 

4. Subs. by Goa. Damm and Diu Reo:q:mis;Jrim Aa., 1937 (18 of 1981). sec. 63. for entry (d) (we.~ 30-5-1981). 

5. Ins. by !he Constitution (Twelfth Amendment) Act. 1962, see. 3. 

6. lns. by !he Constitution (Pourteenth Amendment) ACI, 1962, sec. S and sec. 7 (w.e.f. 16-S-1962). 

7. Entries (I) and (g) which yo'efe im. by t~ Constitution (Twenty-seventh Amendmenl) ACI. 1972, .ct." 
(w.e.f. 15-2·1972) omined by the State of MiUll'lIJIl Act. 1986 (34 of )986). see. 39 (w.e.f. 20-2-1987) 
and the. State of Arunach:J.I Pr.adesh Act, 1986 (69 of 1986). see. 42 (w.e.f. 20-2·1987) respectively. 
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I(Provided that when any body is created under article 239A to function as a Legisla
ure for the 2(Union territory of 3(4(5Pondicherry116(u*] the President shall not make 
my regulation for the peace, progress and good government of thai Union territory wilh 
~ffect from the date appointed for the first meeting of the Legislature:] 

7[Provided further thaI when every the body functioning as a legislature for the 
Union Territory of3(4(5{Pondicherry116(* .. ] is dissolved. or the functioning of that body 
as such Legislature remains suspended on account of any action taken under any such 
law as is referred to in clause (I) or article 239A, the President may, during the period 
of such dissolution or suspension, make regulations for the peace, progress and good 
govemment of that Union territory.] 

(2) Any regulation so made may repeal or amend any Act made by Parliament or 
s[any other law]. which is for the time being applicable to the Union territory and, when 
promulgated by the President, shall have the same force and effect as an Act of Parlia
ment which applies to that territory.] 

241. High Courts for Union terl"itorielo.-(I) Parliament may by law constitute a 
High Court for a !'I{Union territory] or declare any court in any IO{such territory) to be 

a High Court for all or any of the purposes of this Constitution. 
(2) The provisions of Chapter V of Part VI shall apply in relation to every High Court 

referred 10 in clause (I) as they apply in relation to a High Court referred to in article 
214 subject to such modifications or e:\ceptions as Parliament may be law provide. 

11[(3) Subject to the provisions of this Constitution and 10 the provisions of any law 

of the appropriate Legislature made by virtue of powers conferred on that Legislature 
by or under this Conslilution, every High Court exercising jurisdiction immediately 
before the commencemenl of the Constitution (Seventh Amendment) Act, 1956. in rela
lion to any Union territory shaH continue 10 exercise such jurisdiction in relation to thaI 
territory after such commencement. 

I. Ins. by the Constitutioll (FollftCCnth Amendment) Atl, 1962, set. 5. 

2. Ins. by Constitution (Twenty·seventh Amendment) Att, 1911, set. 4 (w.e.r. 15-2-1972). 

3. Subs. by the Goa, Danun nod Diu Reorganisation Act, 1987 (18 of (987). see. 6l for ''Goa. D:!.nunllJld 
Diu or Ponditherry" (w.d. 30-5·19S"1). 

4. Subs. by the Constitution (Thiny-seventh Amendment) Att, 1975, set. 3, for "Pondicberry or 
MizoramH

• 

5. Subs. by the Stale of Aninadl:t! Pradesh Ad, 1986 (69 of 19&6), sec. 42, for ~Pondicben)' OZ" Arupctual 
PradeshH (w.d. 20-2-19S"1). 

6. The word, "Mizor:un" omitted by the State of Mizoram ACI, 1986 (34 of 1986)_ sec. 39 (w.eJ. 
20-2-(987). 

7. Ins. by the Constitution (Twenty_seventh Amendment) Act, 1971, sec. 4 (w.e.f. 15·2-1972). 

8. Subs. by the Constitution (Twenty-seventh Amendment) Ad, 1971, sec. 4, for "lilly eJlOisting law" (w.e.!. 
15- 2-1972). 

9. Subs. by the Constitutioo (Seventh Amendment) Act. 1956, \z(:. 29 nnd 5th. for MState SpccirlCd in Part 
C of the First Schedu\eH

• 

10. Subs. by the Constitution (Seventh Amendment) Ad, 1956, sec. 29 nod Sth .. for Msuch Slatc: H
• 

t t. Subs. by the Constitution (Seventh Amendment) Ad, 1956, sec. 29 nnd Sch .• for clauses (3) and (4). 
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(4) Nothing in this article derogates from the power of Parliament to e:uend or 
exclude the jurisdiction of a High Court for a State 10, or from, any Union territory or 
part thereof.] 

Notes on Article 241 

By vinue of article 241 R:ad with aniele 214 subject to Parliamentary modificatious High Court 
for a Union territory has the same statuS as High Court for a Slate (a) as it is a Court of record, (b) 
its judge is eligible for appointment as a Supreme Court judge; Dun Dayal v. Union of India, AIR 
1991 AP 307 paragraphs 7·8. 

242. Coorg.-/Rep. by the Constitution (Seventh Amendment) Act, 1956, SU, 29 and 
Sch./ 

PART IX-The territories in Part D of the First &bedule and other territories 
not specified in thot Schedule.-fRep. by the Constitution (Seventh AmendmenJ) Act. 
/956, sec. 29 and Sch.! 



I[PART IX 

TIlE PANCHA VATS 

243. Dcfinitions.-In this Pan, unless the context otherwise requires.
(a) "district" means a district in a State; 
(b) "Gram Sabha" means a body consisting of persons registered in the electoral 

rolls relating to a village comprised within the area of Panchayat at the village 
level; 

(c) "intermediate level" means a level between the village and district levels 
specified by the Governor of a Stale by public notification to be the intennedi· 
ate level for the purposes of this Part; 

(d) "Panchayat" means an institution (by whatever name called) of self-govern
ment constituted under Article 243B. [or the rural areas; 

(e) "Panchayat area" means the territorial area of a Panchayat: 
if) "population" means the population as ascertained at the last preceding census 

of which the relevant (igures have been published; 

(g) "village" means a village specified by the Governor by public notification to 
be a village for the purposes of this Part and includes a group of villages so 
specified. 

243A. Gram Sabha.-A Gram Sabha may exercise such powers and perfonn such 
functions at the village level as the LegislalUre of a State may by law. provide. 

2438. Constitution or Panchayats.-{ I) There shall be constituted in every State. 
Panchayats at the village, intermediate and district levels in accordance with the 
provisions of this Part. 

(2) Notwithstanding anything in Clause (I), Panchayats at the intermediate level may 
not be constituted in a State having a population not exceeding twenty lakhs. 

243C. Compositipn of Panchayats.-{I) Subject to the provisions of this Part, Ihe 
Legislature of a State 'may, by law, make provisions with respect to the composition of 
Panchayats: 

Provided that the ratio between the population of the territorial acea of a Panchayat 
at any level and the number of seats in such Panchayat to be filled election shall, so far 
as practicable. be the same throughout the State. 

(2) All the seats in a Panchayat shall be filled by persons chosen by direct election 
from territorial constituencies in the Panchayat area and. for this purpose, each 
Panchayat acea shall be divided into territorial constituencies in such manner that the 
ratio between the popula~ion of each constituency and the number of seats allotted to it 
shall. so far as practicable. be the same throuShout the Panchayat area. 

(3) The Legislature of a State may, by law, provide for the representation-

I. PART-IX-( The territories in Pan 0 of the Firn Schedule and other territories not ipccified in Ih:It 
Schedule., Rep. by the: Coauitution (ScW:Ulh AmcndmcnU Act, 19$6, sec. 29 and Sth. and Ins. by Inc 
Constitution (Scvcaty-third Amendment) Act, 1992. sec. 2. 
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(a) of the Chairpersons of the Panchayats at the village level, in the Panchayats 2 

the intermediate level or. in the case of a State nol having Panchayats at th 
intermediate level. in the Panchayats at the district level; 

(b) of the Chairpersons of the Panchayats at the intermediate level, in th 
Panchayats at the district level; 

(e) of the me:nbcrs of the House of the People and the members of the LegislatiYI 
Assembly of the Slate representing constituencies which comprise wholly 0 
partly a Panchayat area at a level other than lhe village level. in such Panchaya! 

(d) of the members of the Council of Slates and the members of the Legislativ. 
Council of the State, where they are registered as electors within-

(/) a Panchayat area at the intermediate level, in Panchayat at the intennedi 
ate level; 

(ill a Panchayat area at the district level. in Panchayat at the district level. 
(4) The Chairperson of a Panchayat and other members of a Panchayat whether 0 

not chosen by direct election from territorial constituencies in the Panchayat area shal 
have the right to vote in the meetings of the Panchayats. 

(5) The Chairperson of-
(a) a Panchayat at the village level shall be elected in such manner as the Legisla 

ture of a State may. by law. provide; and 
(b) a Panchayat at the intermediate level or district level shall be elected by. ani 

from amongst. the elected members thereof. 

243D. Reservation of seats.-(I) Seats shall be reserved for.
(a) the Scheduled Castes; and 
(b) the Scheduled Tribes. 

in every Panchayat and the number of seats so reserved shall bear. as nearly as may be 
the same proportion to the total number of seats to be filled by direct election in Iha 
Panchayat as the population <>f the Scheduled Castes in that Panchayat area or of the 
Scheduled Tribes in that Panchayat area bears to the total popUlation of that area am 
such seals may be allotted by rotation tn different constituencies in a Panchayal. 

(2) Not less than one·third of the total number of scats reserved under clause (I) shal 
be reserved for women belonging tn the Scheduled Castes or. as the case l?ay be. tht 
Scheduled Tribes. 

(3) Not less than one-third (including the number of scats reserved for women belong· 
ing [0 the Scheduled Castes and the Scheduled Tribes) of the total number of seats te 

be filled bY,direct election in every Panchayat shall be reserved for women and suet 
seats may be allotted by rotation to different constituencies in a Panchayat. 

(4) The offices of the Chairpersons in the Panchayats at the village or any other leve 

shall be reserved for the Scheduled Castes. the Scheduled Tribes and women in suet 
manner as the Legislature of.a State may, by law, provide: 

Provided that the number of offices of Chairpersons reserved for the Schedulee 

Castes and the Scheduled Tribes in the Panchayals at each level in any State shall bear 
as nearly as may be, the same proportion to the tolal number of such offices in tht 
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Pancnayats at each level as the population of the Scheduled Cas~es in the State or of the 
~cheduled Tribes in the State bears to the total population of the State: 

Provided further that not less than one-third of the total number of offices of 
Chairpersons in the Panchayats at each level shall be reserved for women: 

Provided also that the number of offices reserved under this clause shall be allotted 
by rotation to different Panchayats at each level. 

(5) The reservation of seats under Clauses (I) and (2) and the reservation of offices 
of Chairpersons (other than the reservation for women) under Clause (4) shall cease to 
have effect on the expiration of the period specified in Article 334. 

(6) Nothing in this Part shall prevent the Legislature of a State from making any 
provision for reservation of seats in any Panchayat or offices of Chairpersons in the 
Panchayats at any level in favour of backward class of citizens. 

243E. Duration of Panchayats, ctc.-{ I) Every Panchayat, un.1ess s(..()ner dissolved 
under any law lor the time being in force, shall continue for fi',e years from the date 
appointed for its first meeting and 110 longer. . 

(2) No amendment of any law for the time being in force shall have the effect of 
causing dissolution of a Panchayat at any level, which is functioning immediately before 
such amendment. dn the ex~iration of its duration specified in Clause (I). 

(3) An election to constitute a Panchayat shall be conipleted-
(a) bef'Jre the expiry of its duration specified in clause (I); 
(b) before the expiration of a period of six months from the date of its dissolution: 

Provided that where the remainder of the period for which the dissolved Panchayat 
would have continued is less than six months. it shall not be necessary to hold any 
election under this clause for constituting the Panchayat. 

(4) A Panchayat constiluted upon the aissolution of a Pa'lchayat before the expiration 
of its duration shall continue only for the remainder of the period for which the dissolved 
Panchayat would have continued under Clause (I) had it not been so dissolved. 

243F. Disqualifications for membersbip.-{I) A person shall be disqualified for 
being chosen as, and for being, a member of a Panchayat-

(a) if he is so disqualified by or under any law for the time being in force for the 
purposes of elections to the Legislature of the State concerned: 
Provided that no person shall be. disqualified on the ground that he is less than 
twenty-five years of age, if he has attained the age of twenty-one years; 

(b) if he is so disqualified by or under any law made by the Legislature of the State. 
(2) If any question arises as to whether a member of a Panchayat has become subject 

to any of the disqualifications mentioned in Clause (1), the question shall be referred 
for the decision of such authority and in such manner as the Legislature of a State may, 
by law, provide. 

243G. Powers, authority and responsibilities of Pancbayats.-Subject to the 
provisions of the Constitution, the Legislature of a State may. by law, endow the 
Panchayats with such powers and authority and may be necessary to enable them to 
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function as institutions of self· government and such law may contain provisions for the 

devolution of powers and responsibilities upon Panchayats at the appropriate level. 
subject to such con~jtions as may be specified therein, with respect 10--

(a) the preparation of plans for economic development and social justice; 

(b) the implementation of schemes for economic development and social justice as 
may be entrusted to tltem including those in relation to the matters listed in the 

Eleventh Schedule. 

2438. Powers to impose taxes by, and FUQds of. tbe Panchayats.-The Legislature 
of a State may. by law.-

(a) authorise a Panchayat to levy, collect and appropriate such taxes, duties, tolls 

and fees in accordance with such procedure and subject to such limits; 

(b) assign to a Panchayat such taxes, duties. tolls and fees levied and collected by 

the State Government for such purposes and subject to such conditions and 

limits; 

(c) provide for making such grants-in-aid to the Panchayats from the Consolidated 

Fund of the Stale; and 

(d) provide for constitution of such Funds for c~editing all moneys received, 

respectively, by or on behalf of the Panchayats and also for the withdrawal of 

such moneys therefrom, 
as may be specified in the law. 

243L Constitution of Finance Commission to review nnandal position.-{l) The 

Governor of a State shall, as soon as may be within one year from the commencement 
of the Constitution (Seventy-third Amendment) Act, 1992, and thereafter at the 

expiration of every fifth year, constitute a Finance Commission to review the financial 

position of the Panchayats and to make recommendations to the Governor as to-

(a) the principles which should govem-

(I) the distribution between the State and the Panchayats of the net proceeds 
of the taxes, duties, tolls and fees leviable by the State, which may be 
divided between them under this Part and the allocation between the 
Panchayats at all levels of their respective shares of such proceeds; 

(iI) the detennination of the taxes, duties, tolls and fees which may be 
assigned to, or appropriated by, the Panchyats; 

(iii) the grants-in-aid to the Panchayats from the Consolidated Fund of the 
State; 

(b) the measures needed to improve the financial position of the Panchayats; 
(c) any other matter referred to the Finance Commission by the Governor in the 

interests of sound finance of the Panchayats. 

(2) The Legislature of a Stale may, by law, provide for the composition of the 

Commission, the qualifications which shall be requisite for appointment as members 

thereof and the manner in which they shall be.selected. 
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(3) The Commission shall determine their procedure and ~all have such powers in 
the performance of their functions as the Legislature of the State may, by law, confer 
on them. 

(4) The Governor shall cause every recommendation made by the Commission under 
this article together with an explanatory memorandum as to the action taken thereon to 
be laid before the Legislature of the State. 

243J. Audit or accounts or Pancbayats.-The Legislature of a State may, by law, 
make provisions with respect to the maintenance of accounts by the Panchayats and the 
auditing of such accounts. 

243K. Elections to the Panchayats.-{ I) The superintendence. direction and control 
of the preparation of electoral Jolls for. and the conduct of. all elections to the 
Panchayats shall be vested in a State Election Commission consisting of a State Election 
Commissioner to be appointed by the Governor. 

(2) Subject to the provisions of any law made by the Legislature of a State, the 
conditions of service and tenure of office of the State Election Commissioner shall be 
such as the Governor may by rule determine: 

Provided that the State Election Commissioner shall not be removed from his office 
except in like manner and on the like grounds as a ludge of a High Court and the 
conditions of service of the State Election Commissioner shall not be varied to his 
disadvantage after his appointment. 

(3) The Gover:nor of a State shall, when so requested by the State Election Commis
sion, make available to the State Election Commission such staff as may be necessary 
for the discharge of the functions conferred on the State Election Commission by Clause 
(I). 

(4) Subject to the provisions of this Constitution, the Legislature of a State may, by 
law, make provision with respect to all matters relating to, or in connection with, elec
tions to the Panchayats. 

243L. Application to Union territories.-The provisions of this Part shall apply to 
the Union territories and shall, in their application to a Union territory, have effect as 
if the references to the Governor of a State were references to the Administrator of the 
Union territory appointed under Article 239 and references to the Legislature or the 
Legislative Assembly of a State were references, in relation to a Union territory having 
a Legislative Assembly, to that Legislative Assembly: 

Provided that the President may, by public notification direct that the provisions of 
this Part shall apply to any Union territory or part thereof subject to such exceptions 
and modifications as he may specify in the notification. 

243M. Part not to apply to certain areas.-(I) Nothing in this Part shall apply to 
the Scheduled Areas referred to in Clause (1), and the tribal areas referred to in Clause 
(2), of Artiele 244. 

(2) Nothing in this Part shall apply to-
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(a) the Stales of Nagaland, Meghalaya and Mizoram; 
(b) the Hill Area in the State of Manipur for which District Councils exist under 

any law for the time being in force. 
(3) Nothing in this Part-
(a) relating to Panchayats at the district level shall apply to the Hitl areas of the 

District of Darjeeling in the State of West Bengal for which Darjeeling Gorkha 
Hill Council exists under any la~ for the time being in force; 

(b) shall be construed to affect the functions alld powers of the Darjeeling Gorkha 
Hill Council constituted under such law. 

(4) Notwithstanding anything in this Constitution,--
(a) the Legislature of a State referred to in Sub-clause (a) of Clause (2) may, by 

law, extend this Part to the State. except the areas, if any, referred to in Clause 
(I). if the Legislative Assembly of that State passes a resolution to that effect 
by a majority of the total membership of that House and by a majority of not 
less than two-thirds of the members of that House present and voting; 

(b) Parliament may. by law. extend the provisions of this Part to the Scheduled 
Areas and the tribal areas referred to in Clause (1) subject to such exceptions· 
and modifications as may be specified in such.law, and no such law shall be 
deemed to be an amendment of thi:; Constitution for the purposes of Article 368. 

243N. Continuance 01 existing laws and Pancbayats.- Notwithstanding anything 
in this Part. any provision of any law relatin~ to Panchayats in force in a State 
immediately before the commencement of the Constitution (Seventy-third Amendment) 
Act. 1992, which is inconsistent with the provi:!oions of this Part. shaH continue to be in 
force until amended or repealed by' a competent Legislature or other competent authority 
or until the expiration of one year from such commencement, whichever is earlier: 

Provided that all the Panchayats existing immediat,ely before such commencement 
shall continue till the expiration of their duration. unless sooner dissolved by a resolution 
passed to that effect by the Legislative Assembly of that State or, in the t:ase of a State 
having a Legislative Council. by each House of the Legislature of that State. 

2430. Bar to interfereoce by (oorts io electoral maUers.-Notwithstanding· 
anything in this Constitution.-

(a) the validity of any law relating to the delimitation of constituencies or the aHot
ment of seats to such constituencies. made or purporting to be made under 
Article 243K , shall not be called in question in any Court; 

(b) no election to any PancJmyat shall be called in question except by an election 
petition presented to such authority and in such manner as is provided for by or. 
under any law made by the Legislature of a State.] 



THE MUNICIPALITIES 

243P. Definitions.-In this Pan, unless the context otherwise requires,

(a) "Committee" means a Committee constituted under Article 243S; 
(b) "district" means a district in a State; 
(e) "Metropolitan area" means an area having a population of ten lakhs or more, 

comprised in one or more districts and consisting of two or more Municipalities 
or Panchayats or other contiguous areas, specified by the Governor by public' 
notification to be Metropolitaii area for the purposes of this' Pan; 

(d) "Municipal area" means the territorial area of a Municipality as is notified by 
the Governor; , ' 

(e) "MunIcipality" means an institution of self-government constituted under 
Artic.!e, 243Q; 

(f) "Papchayaf' 'means a,Panchayat constituted under Article 2'13B; 
(g) "population" means,the population as ascertained at the last preceding census 

of which,the relevant figures have been published. 

243Q. Constitution of, 'Municipalities.-{ I) There shall be constituted in every 
State,-

(a) a Nagar Panchayat (by wha~ver name called) for a,transitional area, that is to 
say, an area in transition from a rural area to an urban area; 

• ,.J 

(b) a Municipal Council for a smaller urban area; and 
(e) a Municipal Corporation for a l~ger urban area', 

,'>r. . ")' , •. 

in accordance with the provisions of this,Pan: 
... ,.1 • 

Provided that a Municipality under this clause may not be constituted in such urban 
'area or pan thereof as the Governor may, having regard to the,~ize or'ihe area and the 

'. _ -" __ • - ,-,. - - - ". ,_. .,' ,. ,'T' " 

muniCipal services being prov~ded or proposed'to be provided ~y an' irillustrial establish-
ment in that areaaDd-s~ch other factors as"he may deent-fii,;b;;'ptiblic notification, 
specify to be an industrial township. 

(2}iii:this'iiiticIe, 'a'transitionaJ'iirea", "3 smaller urba!! area" or "a larger urlian area" 
means suCII area'aHh~'Govern'or may;' h .. ving regard to the populiltion of the area, the 
jensity of iii" population therein; th~"revenu'e generated for local administration, the 
?Crceiti8ge 'Ofemployme,\t in'(no~!agricult)Jfit1 aCtivities, the economic' importance or 
such other faciorS'~ Iie'inay:deem"fii;specify by public notification for the purposes of 
trjs part, .. 

, 243R.Com~itio;; ofMunicipaiitil!s.-{I) Save as provided in Clause (2), all the 
.• eats in a Mllliicipalii). ;hal'l lie' fiiJ6,i'bhrersons chosen by direct election from the 
cerritorial constituencies in the Municipal area and for this purpose each Mun!cipa! ";"'a 
,haIrbe'divided Hito territorial constituencies to be known r.s wards. 

. " -, ,~ .,' 

(2) The Legislature of,a State ma~:liy law, 'provide":". 
. - ... '::'... ~"I'l '\.. ' , 

I. Ins. by the Constitution (Seventy-fourth Amendment) Act, 1992, sec. 2. 
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(a) for the representation in a Municipality of-
m persons having special knowledge or experience in Municipal administration; 

(it) the members of the House of the People and the members of the Legislative 
Assembly of the State representing constituencies which comprise wholly or 
partly the Municipal area; 

(iii) the members of the Council of States and the members of the Legislative Council 
of the Stale registered as electors within the Municipal area; 

(iv) the Chairpersons of the Committees constituted under Clause (5) of Article 
243S: 

Provided that the persons referred 10 in paragraph (i) shall not have the right to 
vote in the meetings of the Municipality; 

(b) the manner of election of the C;:hairperson of a Municipality. 

2435. Constitution and composition of Wards Committees, ek.-{I) There shall 
be constituted Wards Committees, consisting of one or more Wards, within the territorial 
area of a Municipality having a population of three lalms or more. 

(2) The Legislature of a State may, by law, make provision with respect to

(a) the composition and the territorial area of a Wards Committee; 

(b) the manner in which the seats in a Wards Committee shall be filled. 

(3) A member of a Municipality representing a ward within the territorial area of the 
Wards Committee shall be a member of that Committee. 

(4) Where a Wards Committee consists of-

(a) one ward, the member representing that ward in the Municipality; or 

(b) two or more wards, one of the members representing such wards in the 
Municipality elected by the members of the Wards Committee, 

shall be the Chairperson of that Committee. 

(5) Nothing in this article shall be deemed to prevent the Legislatwe of a State from making 
any provision for the Constitution of Committees in addition to the Wards Cormnittees. 

2A3T. Reservation of seats.-( I) Seats shall be reserved for the Scheduled Castes 
and the Scheduled Tribes in every Municipality and the number of seats so reserved 
shall bear, as nearly as may be, the same proportion to the total number of seats to be 
filled by direct election in that Municipality as the population of the Scheduled Castes 
in the Municipal area or of the Scheduled Tribes in the Municipal area bears to the total 
population of that area and such seats may be allotted by rotation to different 
constituencies in a Municipality. 

(2) Not less than one·third of the total number of seats reserved under Clause (I) 
shall be reserved for women belonging to the Scheduled Castes or as the case may be, 
the Scheduled Tribes. I 

(3) Not less than one·third (including the number of seats reserved for women belong· 
ing to the Scheduled Castes and the Scheduled Tribes) of the total number of seats to 
be filled by direct election in every Municipality studl be reserved for women and such 
seats may be allotted hy rotation to diffetCft~ consituencies in a Municipality. 
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(4) The officers of Chairpersons in the Municipalities shall be reserved for the 
Scheduled Castes, the Scheduled Tribes and women in such manners as the Legislature 
of a State may, by law, provide. 

(5) The reservation of seats under Clauses (I) and (2) and the reservation of offices 
of Chairpersons (other than the reservation for women) under Clause (4) shall cease to 
have effect on the expiration of the perioo specified in Article 334. 

(6) Nothing in this Part shall prevent the· Legislature of a State from making any 
provision for reservation of seats in any Municipality or offices of Chairpersons in the 
Municipalities in favour of backward class of citizens. 

243U. Duration of Municipalities, dc.-(l) Every Municipality, unless sooner 
dissolved under any law for the time being in force, shall continue for five years from 
the date appointed for its first meeting and no longer: 

Provided that a Municipality shall be given a reasonable opportunity of being heard 
before its dissolution. 

(2) No amendment of any law for the time being in force shall have the effect of 
causing dissolution bf a Municipality at any level, which is functioning immediately 
before such amendment. till the expiration of its duration specified in Clause (1). 

(3) An election to Constitute a Municipality shall be completed,-
(a) before the expiry of its duration specified in Clause (I); 
(b) before the expiration of a period of six months from the date of its dissolution: 

Provided that where the remainder of the period for whieh the dissolved 
Municipality would have continued is less than six months, it shall not be 
necessary to hold any election under this clause for constituting the Municipality 
for such period. 

(4) A Municipality constituted upon the dissolution of a Municipality before the 
expiration of its dwration shall continue only for the remainder of the period for whieh 
the dissolved Municipality would have continued under Clause (I) had it not been so 
dissolved. 

243V. Disqualificatiom: for membersbip.-(I) A person shall be disquaJified for 
being chosen as, and for being. a member of a MunicipaJity-

(a) if he is so disqualified by or under any law for the time being in force for the 
purposes of elections to the Legislature of the State concerned: 
Provided that no person shill be disqualified on the ground that he is less than 
twenty-five years of age; if he has attained the age of twenty-one years; 

(b) if he is so disqualified by or under any law made by the Legislature of the State. 
(2) If any question arises as to whether a member of a Municipality has become 

subject to any of the di~ualifieations mentioned in ClauSe (I). the question shall be 
referred for the decision of such authority and in such manner as the Legislature,of a 
Slate may, by law. provide. . 

243W. Powers, authority and respoD.'5ibilities of Municipalities dc.-subject to 
the provisions of this Constitution, the Legislature of a State may, by law, endow-
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(0) me Municipalities with such powers and authority as may be necessaI)' to cnable 
them to function as institutions of self-government and such Jaw may contain 
provisions for the devolution of powers and responsibilities upon Municipalities. 
suhjcct to such conditions as may be specified therein. with respect to-

(I) the preparation of plans for economic development and social justice; 

(it) the perfonnance of functions and the implementation of schemes as may be 
entrusted to them including those in relation to the matters listed in the Twelfth 
Schedule; 

(b) the Committees with such powers and authority as may be necessary to enable 
them to carry out the responsibilities conferred upon them including those in 
relation to the matters listed in the Twelfth Schedule. 

243X. Power to impose taxes by, and Funds. of. the Municipalities.-The Legisla
ture of a State may, by law,-

(a) authorise a Municipality to levy, collected and appropriate such laxes, duties, 
lolls and fees in accordance with such procedure and subjeci to such limits; 

(b) assign to a Municipality such taxes, duties. tolls and fees levied and collected 
by the State Government for such purposes and subject to such conditions and 
limits; 

(e) provide for making such grants-in-aid to the Municipalities from the 
Consolidated Fund of the State; and 

(d) provide for constitution of such Funds for crediting all moneys received, 
respectively, by or on behalf of the Municipalities and also for the withdrawal 
of such moneys therefrom, 

as may be specified in law. 

243Y. Finance Commission.-{I) The Finance Commission constituted under arti
cle 243-) shall also review the financial position of the Municipalities and make 
recommendation to the Governor as 10--

(a) the principles which should govern-
(i) the distribution between the State and the Municipalities of the net proceeds of 

the tax~s. duties. tolls and fees leviable by the State. which may be divided 
between them under this Part and the allocation between the Municipalities at 
all levels of their respective shares of such proceeds; 

(ji) the detennination of the lues, duties, tolls and fees which may be assigned to. 
or appropriated by, the Municipalities; 

(iiO the grants-in-aid to the Municipalities from the Consolidated Fund of the State; 
(b) the measures needed to improve the financial position of the Municipalities; 
(e) any other mailer referred to the Finance Commission by the Governor in the 

interests of sound finance of the Municipalities. 
(2) The Governor shall cause every recommendation made by the Commission under 

this article together with an explanatory memorandum as to the action taken thereon to 
be laid before the Legislature of the State. 
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243Z. Audit of accounts of Municipalitics.-The Legislature of a Slate may. by 
law, make provisions with respect to the maintenance of accounts by the MunicipaJities 
and the auditing of such accounts. 

243ZA. Elections of the Municipalities.-{ I) The superintendence. direction and 
control of the preparation of electoral rolls for, and the conduct Of. all elections 10 the 
Municipalities shall be vested in the State Election Commission referred to in Article 
243K. 

(2) Subjecllo the provisions of the Constitution. the Legislature of a State may. by 
law. make provision with respect to all matters relating to, or in connection with. elec
tions to the Municipalities. 

243ZB. Application to Unio'D territories.-The provisions of this Part shall apply 
to the Union territories and shall, in their application to a Union territory, have effect 
as if the references 10 the Governor of a State were references to the Aaminisuator of 
the Union territory appointed under Article 239 and references to the Legislature or the 
Legislature Assembly of n State were references in relation to a Union territory having 
a Legislative Ass~mbly, 10 that Legislative Assembly: 

Provided that the president may, by public notification, direct that the provisions of 
this Part shaH apply to any Union territory or part thereof subject to such exceptions 
and modifications as he may specify in the notification. 

243ZC. Part nollo apply 10 certain areas.-(I) Nothing in this Part shall apply to 
the Scheduled Arens referred to in Clause (I), and the tribal areas referred to in Clause 
(2), of Article 244. 

(2) Nothing in this Part shall be consuued to affect the functions and powers of the 
Oarjeeling Gorkha Hill Council constituted under any law for the time being in force 
for the hill areas of the district of Oarjeeling in the State of West Bengal. 

(3) Notwithstanding anything in Ihis Constitution. Parliament may. by law. extend 
the provisions of this Part to the Scheduled Areas and the tribal areas referred to in 
Clause (I) subject to such exceptions and modifications as may be specified in such law. 
and no such law shall be deemed to be an amendment of this Constitution for the 
purposes of Article 368. 

243ZD. Committee for district planning.-{I) There shall be constituted in every 
State at the district level a District Planning Committee to consolidate the plans prepared 
by the Panchayats and the Municipalities in the district and 10 prepare a draft develop
ment plan for the district as a whole. 

(2) The Legislature of n State may. by law. make provision with respec("tCt

(a) the composition of the District Planning Committees; 

(b) the manner in which the seats in such Committees shall be filled: 

Provided that not less than four-fifth of the total number of members of such 
Committee shall be elected by, and from amongst, the elected members of the Panchayat 
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al the district level and of the Municipalities in the district in proportion to the ratio 
between the population of the rural areas and of the urban areas in the district; 

(e) the (unctions relating to district planning which may be assigned to such 
Committee; 

(d) the manner in which the Chairpersons of such Committees shall be chosen. 
(3) Every District Planning Committee shall. in preparing the draft development 

plan,-
(a) have regard 10-
(I) matters of common interest between the Panchayats and the Municipalities includ· 

ing spatial planning, sharing of water and other physical and natural resources, the 
integrated development of infrastructure and environmental conservation; 

(ii) the extent and type of available resources whether financial or otherwise; 
(b) consult such institutions and organisations as the Governor may, by order, specify. 

(4) The Chairperson of every District Planning Committee shall forward the develop-
ment plan, ~ recommended by such Committee, to the Government of the State. 

243ZE. Committee for Metropolitan Planning.-( I) There shall be constituted in 
every Metropolitan area a Metropolitan Planning Committee to prepare a draft de~elop. 
ment plan for the Metropolitan area as a whole. 

(2)The Legislature of a State may, by law, make provision with respect to-

(a) the composition of the Metropolitan Planning Committees; 
(b) the manner in which the seats in such Committees shall be filled: 

Provided that not less than two-thirds of the members of such Committee shall 
be elected by, and from amongst, the elected members of the Municipalities and 
Chairpersons of the Panchayats in the Metropolitan area in proportion to the 
ratio between the popUlation of the Municipalities and of the Panchayats in that 
area; 

(e) the representation in such Committees of the Government of India and the 
Government of the State and of such organisations and institutions as may be 
deemed necessary for carrying out the functions assigned to such Committees; 

(d) the functions relating to planning and coordination for the Metropolitan area 
which may b.e assigned to such Committees; 

(e) the manner in which the Chairpersons of such Committees shall be chosen. 

(3) Every Metropolitan Planning Committee shall, in preparing the draft development 
plan,-

(a) have regard to--
(i) the plans prepared by the Municipalities and the Panchayats in the Metropolitan 

area; 

(ii) matters of common interest between the Municipalities and the Panchayats, 
including co·ordinated spatial planning of the area, sharing of water and other 
physical and natural resources, the integrated development of infrastructure and 
environmental conservation; 

(iii) the overall objectives and priorities set by the Government of India and the 
Government of the State; 
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(iv) the extent and nature of investments likely to be made in the Metropolitan area 
by agencies of the Government of India and of the Government of the State and 
other available resources whether financial or otherwise; 

(b) consult such institutions and organisations as the Governor may, by order, spec
ify. 

(4) The Chairperson of every Metropolitan Planning Committee shall forwan::l the 
;;velopment plan. as recommended by such Committee, to the Government of the State. 

243ZF. Continuance of existing laws and Municipalities.-Notwithstanding in this 
art, any provision of any law relating to Municipalities in force in a State immediately 
~fore the commencement of the Constitution (Seventy-fourth Amendment) Act, 1992, 
hich is inconsistent with the provisions of this Part, shall continue to be in force until 
nended or repealed by a competent Legislature or other competent authority or until 
Ie expiration of one year from such comme~cement. whichever is earlier: 

Provided that all the Municipalities existing immediately before such commencement 
1all continue till the expiration of their duration, unless sooner dissolved by a resolution 
<lSsed to that effect by the Legislative Assembly.of that State or, in the case of a State 
:lving a Legislative Council, by each House of the Legislature of that State. 

243ZG. Bar to interference by Courts in electoral matters.-Notwithstanding 
l1ything in this Constitution,-

(a) the validity of any law relating to the delimitation of constituencies or the allot
ment of seats to such constituencies, made or purporting to be made Article 
243ZA shall not be called in question in any Court; 

(b) no election to any Municipality shall be called in question except by an election 
petition presented to such authority and in such manner as is provided for by or 

. under any law made by the Legislature of a State.] ... 



PART X 

TIlE SCHEDULED AND lRIBAL AREAS 

244. Administration of Scheduled Areas and Tribal Areas.-( I) The provisi 
of the Fifth Schedule shall apply to the administration and control of the Schedl 
Areas and Scheduled Tribes in any Statel[ ... ] other than o2[the State of Ass: 
l[4{MeghaJaya, Tripura and Mizoram]]]. . 

(2) The provisions of the Sixth Schedule shall, apply to the administration of the tr: 
areas in 2[the State of Assam, Jrs[Meghalaya. Tripura] and MizoramJ]]. 

6[244A. Formation of an autonomous State comprising certain tribal areru 
Assam and creation of local Legislature or Council of Ministers or b 
thereCor.-(1) Notwithstanding anything in this Constitution. Parliament may, by I 
form within the State of Assam an autonomous State comprising (whether wholly 0 

part) all or any of the tribal areas specified in 7[Part 11 of the table appended to paragr 
20 of the Sixth Schedule and create therefor-

(a) a body, whether elected or partly nominated and partly elected, to function I 

Legislature for the autonomous State. or 
(b) a Council of Ministers, 

or both with such constitution, powers and functions, in each case, as may' be specil 
in the law. 

(2) Any such law as is referred to in clause (1) may, in particular,-
(a) specify the matters enumerated in the State List or the Concurrent List \\ 

respect to which the Legislature of the autonomous Stale shall have powel 
make laws for the whole or any part thereof, whether to the exclusion of 
Legislature of the State of Assam or otherwise; 

(b) define the matters with respect to which the executive power of the autonoml 
State shall extend; 

(e) provide that any tax levied by the State of Assam shall be assigned to 
autonomous State in so far as the proceeds thereof are attributable to 
autonomous State; 

(d) provide that any reference to a State in any article of this Constitution shaH 
construed as including a reference to the autonomous State; and 

I. The worW and !etten "specified in Pan A DC Part B of the First Schedule" omitted by tbe Constitu 
. (Seventh Amendmcnl) Act. 1956, 5eC. 29 and Sch. 

2. Subs. by the North-Eastern Areas (Reorganisation) Ace. 1971 (81 of 1971), sec. 71, for "for Stall 
Assam" (w.e.f. 21·1· 11m). 

3. Subs. by the Stale of Mizoram Act, 1986 (34 of 1986). ICC. 39, for MMeghalaya and Tripun." (w 

20-2- 1987). 

4. Subs. by the Consti!UlioD (Forty-ninth Amclldment) Act, 19&4, sec. 2. for "and Meghalaya" (w.e.f 
1985). 

S. Subs. by the Stale of Mizoram Act. 1986 (34 of 1986). sec. 39. for "Megha1aya and Tripura and 
Union terrilory of MiZOl1llJl" (w.e.f. 20-2· 1987). 

6. Ins. by the Constitution (Twenly·second Amendmdnl) Act. 1969. sec. 2. 

7. Sum. by the North-Eastern Areas (Rcorpnisal:ion) Act. 1971 (81 of 1971). sec. 71. for "Pan A" (w 
21-1-1972). 
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(e) make such supplemental. incidental and consequential provisions as may be 
deemed necessary. 

(3) An amendment of any such law as aforesaid in so far as such amendment relates 
to any of the matters specified in sut>.c1ause (a) or sut>.c1ause (b) of clause (2) shall 
have no effect unless the amendment is passed in each House of Parliament by not less 
than two-thirds of the members present and voting. 

(4) Any such law as is referred to in this article shall not be deemed to be an amend· 
ment of this Constitution for the purposes of article 368 notwithstanding that it contains 
any provision which amends or has the effect of amending this Constitution. 



PART XI 

RELATIONS BETWEEN THE UNION AND TIlE STATES 

CHAPTER I-LEGISLATIVE RELATIONS 

Distribution of Legislative Pawers 

245. Extent of laws made by Parliament and by the Legislature of States.-{ 1 
Subject to the provisions of this Constitution, Parliament may make laws for the wholl 
or any part of the territory of India, and the Legislature of a State may make laws fa 
the whole or any part of the State. 

(2) No law made by Parliament shall be deemed to be invalid on the ground that i 
would have extra·territorial operation. 

Notes on Article 245 

Legislative powen of Parliament and StllIe Legislatures: Limitations 

Legislative power under the Indian Constitution is subject to the following li~tation: 

(a) The federal scheme of distribution of legislative powers. 
(b) Fundamental rights and other provisions of the Constitution, as to what laws can tH 

passed. 
(c) Constitution31 provisions as to prior sanction or subsequent approv31 of the Presidcnt if 

respect of ccrtain Bills. 
(d) The rulc thai a State Legislature cannollcgislative extra.territori311y-though Parliamen 

does not sufCcr from Ihis limitation, by virtue of article 245(2). 

(e) Thc doctrine that thc Legislature cannot delegate matters of policy. 
if) The doctrine mat thc legislation must nol be a fraud on thc Constitution. 

(g) The doclrinc dlat the legislature must make a 'law'. Its function is not adjudicatory nOI 
executive, but only legislative. 

Limitation (a) above flows from article 246. 

Limitation (b) above flows from articles 12 and 13. 
Limitation (c) above flows O} from the genera] doctrine that 311 authority and power musl be 

exercised in conformity with the Constitution and (ii) Crom the words 'Subject to the provisions 01 

Ihis Constitution' in article 245(1). 

Limitation (d) above flows from the words 'for the whole or any of the State' in article 245( I) 
(as regards State Legislatures). See the undcrmentioned cases : 

(i) StaU of Bihar v. Charusila, AIR 1959 SC 1002. 
(ii) Tata Iron &: Steel Co. v. State of Bihar, AIR 1958 SC 452. 

Limitation (e) above flows from the general principle that power given 10 a body by the Constitu
tion must, in its essentials, be exercised by that body only. 

Limitation (0 flows from another general principlc that 311 constitutional and statutory POWCnl 

must be exercised for the purpose for which they are intended. This aspect has been discussed 
exhaustively in; D.C. Wadhwa v. Union of India, AIR 1987 SC 579, See also Poona Municipality 
v. DaJtatraya, AIR 1965 SC 555. 

limitation (g) above flows from interpretation of the word 'law' occurring in article 245(1)', 
which confers the power to make 'laws'. On this point, see thc undcrmentioned cases : 

(i) Basanta v. Empror, AIR 1944 FC 86. 
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(ii) Indira v. Raj Narain, AIR 1975 SC 2299. 

(in) Mishri wi v. Slate of Orissa, AIR 1977 SC 1686. 

(iv) Govemmenl ofA.P. v. H.M.T., AIR 1975 SC 2037. 

(v) City of Ahmedabad v. New Shorrock Spinning, AIR 1970 SC 119. 

(vi) Tirath Ram v. Slate of U.P .. AIR 1973 SC 405. 

'Hk6atioll 

197 

The power to alter the applicability of the Act, by amending the Schedule, according to the 
:hange in local conditions, may be delegated. provided standards for guidance are provided in the 
o\ct; Kishan v. Slate of Rajasthan, AIR 1990 SC 2269. paragraph 4. 

The Legislature may leave illo lhe judgmenl of a local administrative body as to the necessity 
If applying or introducing the Act in a local area, or the determination of a contingency or even, 
lpon the happening of which the legislative provisions are made to operate this is known as 
;onditionallegisiation: Orimt Paper v. SlO.le of Orissa. AIR 1991 SC 672, paragraphs 27·29. 

rndlknkIJ Prorisu,tu 

While enacting a law in exercise of a particular legislative power, the legislature may make all 
Incidental and ancillary provisions to make the law effective, but it would not extend to purposes 
which are not ancillary; T.E.S.C. v. Slate of Assam, AIR 1990 SC 123, paragraph 129. 

BUI taxation is not an ancillary power and cannot be deduced from a rt:guiatory law; S)'rIlMtics 
v. SttueofUP.. Am 1990SC 1927. 

Umits 

In a federal Constitution. transgression of its limits of power by a legislature may be (0 open, 
direct and overt or (ii) disquiesed, indirect and covert. The laller is called 'colourable legislation. 
Entries in the 71h Sch. should be construed as 10 avoid conflicL On applying this test the Expendi
ture Tax Act is nOI colourable legislation. It is within the competence of Parliament; Federation of 
Hotel and Rutauront v. Union of IruIia, Am 1990 SC 1637. 

Motive 

If the legislature is competent to make a particular law, its motive in enacting it, or the fact that 
it would operate harshly on 50me penons, crthat it failed to enact a connected legislation, is irrelev
ant; Ashok v. Union of IruIia, AIR 1991 SC 1792. pantgrllph 6. 

Subjudlce 

If a legislature has the power to amend a provision, there is nothing colourable if it uses that 
power during the pendency of a writ petitions challenging the validity of thlLl provision in order to 
adverse in possible adverse verdict in that writ petition; Hotel Balaji v. State of A.P .. Am 1993 SC 
1048, paragraph 32. 

ValJdatlng Act 

Legislature may validate an unlawful executive ·Act, including an unauthorised assessment of 
tax. and with retospective effect, SUbject to constitutionailimitation; Yadlapali v. State of A.P., AIR 
1991 SC 704. paragmph 7. 

The validating power and to give retrospective effect to any legislation can be exercised only 
subject to constitutionailimitations; Yadlapali v. State of A.P., AIR 1991 SC 704. paragraph 7. 
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246. SubJert-matter ot laws made by Parliament and by the Legb:latura 01 
Staw.-(I) Notwithstanding anything in clauses (2) and (3). Parliament has exclusive 
power to make laws wilh respect to any of the matters enumerated in Lisll in the Seventh 
Schedule (in this Constitution referred [0 as ilie 'Union List'). 

(2) Notwithstanding anything in clause (3), Parliament. and. subject to clause (I) the 
Legislature of any State l

( ••• ] also. have power to make laws with respect to any of the 
matters enumerated in List m in the Seventh Schedule (in this Constitulion referred to 
as lIle 'Concurrent List'), 

(3) Subject to clauses (1) and (2), the Legislature of any Statel{ ••• J has exclusive 
power to make laws for such State-or any pan thereof with respect 10 any of the matten 
enumerated in List II in the Seventh Schedule (in this Constitution referred to as the 
'Slate Lis!'). 

(4) Parliament has power to make laws with respect to any matter for any part of the 
territory of I ndia not included 2(in a Stale) notwithstanding that such matter is a matter 
enumerated in the State List. 

Notes on Article 146 

DoctriJg 0/ pflh ond subslllnce 

In DO field of constitutional law is the: comparative approach more useful than in regard to the 
doctrine. of pith IiJId substance. This is a doctrine which has come to be established in India and 
derives its genesis from the approach adopted by the coutts (including the Privy Council) in dealing 
with controversic.s arising in other federations. Briefly stated, what the doctrine means is this. 
Where the question arises of determining whether a panicular law relates to a panicular subject 
mentioned in one list or another, the coun looks to the substance of the mauer. Thus, if the substance 
falls within Union List, then the incideOOll encroachment by the law on the Stale List docs nut make 
it invalid. This principle had come to lC be established by the Privy Council when it determined 
appeals from Canada or Australia involving the question of legislatil'e competence of the fedeJ1lllion 
or the Slates in those countries. In India,the doctrinc came 10 be established in the pre- independ
ence period under the Government of flKlla Act, 1935. The classical example is the Privy Council 
judgmefll in PrafulJa v. BOIfk o/ConutU!ru,.AIR 1946 PC 60, holding thaI a State law <1caIing with 
money lending (a Slate subject) is not invalid merely because il incidcnt31ly affect! promissory 
nolc.s (Union List. entry 46). The doctrine is sometimes expressed in terms of ascenaining the frue 
character of legislation and i.t IS also emphaSised that the name g:vcn by the Legislature to the 
legislation in the shon title is immaterial. Again, for apolying pith and substance doctrine, fegard 
is to be had 0) to the enactment as a whole, (ii) to its main objects, and (iii) to the scope idld effect 
of its provisions-

The undennentioned decisions illustrate the above propositior.:-

(i) SoutMm Pharmaceuticals v. State 0/ Kerala, AIR 198 I SC 1865, paragraph I S (inciden-
tal encroachment to be disregarded). 

(ii) Prem v. Chlwbro, (1984) 2 sec 302, paragraph 8. 
(iir) State of Rajasthan v. Chawla, AIR 1959 SC 544, 547. 

(iv) Amar Singh v. Slate 0/ Rajastlran, (1955) 2 sea 803 (extent of invasion immaterial). 

1. Th: words and Icttm ~tpecifjed ill Pan A Of Pan B ofl~ FIm Schedule" omitted by lbe Constitution 
(~vefllh Am:ndmenl) ACl 1956, sec. 29 and Sch. 

2. sum. by tho: Con.;Iilution (Seventh Amendment) Act, 19.56, sec 29 and Sch., fOf "in Pan A or PIIl'I B 
of the Fi4t S~hedute". 
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(v) D.G.C.M. v. Union of India, AIR t 983 SC 937, paragraph 3~ (Incidental encroachment 
immaterial). 

'perot;l'e S«iny 

Inder Stale list entry 32, legislation can be passed for providing for nomination by Governmenl 
e Chairman and members of the Committee of Management of cooperative societies. II is open 
eState 10 legislate on any or all aspects of cooperative societies including their managements; 
~taJ Prasad Gupta v. Stau, AIR 1990 Pal 81, paragrnph 24 (F8). 

!ntries in lhe legislative lists are to be construed according 10 pith and substance. Bombay 
ley-Lenders Act, 1946 is enacted under the State list, enlry relating to "Money-lending, money 
leTS and relief ofagricultuml indebtedness". II does nol fall within Union list, corry 46 (Bills of 
hange etc.); Bhanushankar v. Kamal Tara Bineders, AIR 1990 Born 140, 141 (DB). 

\s observed by the; Supreme Court in Ujagar Prints v. Union of India, AIR 1989 SC 516 
:graph 23:-' . 

'Entries in the legislative lists, il may be recall~, are not sources of the legislative power, but 
merely topics or fields or legislation and musl receive a liberal construction inspired by a 1-road 
generous spirit ~d nOI in a narrow pedantic sense. The expression with respecl to article 246 
,gs in t.'te doctrine of pith and substance in the understanding of Ihe exertion of the legislative 
ler and wherever the question of legislat've competence is raised, the I~t in whether the legisla
looked at as a whole is substantially with-re.!pect to the panicular lopic of legislation. If the 

slation has a substantial and not merely a remote connection with the entry, the matter may wei: 
aken to be- !egislatioll. on the topiC." 

,., ofgootb 

State Legislature cannot levy taxes on the entry of goods inlO local which are nol meant for 
sur.lption, use or sale Iherein. If in the exercise of its authority, Ihe Stat~ l.cgislature UloeS wide 
'ds, such words arc construed in such a manner thai it is held that the Slate Legislature had 
:oded to restrict Ihbse WQrds and phrases in thei; meaning within the parameters of the compet
e of the State Legislature. The Slate Legislature cannot e'llP'lwer municipal committee; to levy 
, Of,ly on the entry of goods wilhill the local areas, when Ihose goods are nol meant for consump
I, sale or use within that area; Indian Oil Corporation v. MuniCipal Corporation. AIR 1990 
H 99. 

'entiaJ Commodities 

Our legislation relation 10 essential commodities illustrates the posilion what is an essential 
nmodity has 10 be determined not merely from Ihe terms of the Essential Commoditie~ Acl, 
is. bul also with reference 10 seclion 2(a) (xi) read with notifications issued thereunder from 
e 10 time, Seclion 2(a)(xi) provides as under: 

"Any other class of commodity which the Cenlral Government may, by notified order declare 
x: an essential commOlJity for the purposcs of this Act, being a commodity with respect 10 which 
'Iiament has power to make laws by virtue of Enlry 33 in Lisl III in the Seventh Schedule of the 
nstitution." 

Thus, for detennining the scope of the Act, one has 10 refer 10 the entry in this Constitution 
Iting to the subject. Now. th.e COllstitutioll, in the Concurrent List. Entry 33, provides a.~ under: 

''Trade and Commerce in, and Ihe produclion. ~upply and distribution of,-
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the products of any industry where the control of such industry by the Union is declare 
by Partiame"t by law to be eXpedient in the public interest, and imported goods of t/1 
same kind as such products", 

It may further be !pentioned that section 2 of the Industries (Development and Regulation) Ac 
1951declares that it is expedient in the public interest thai the Union should take under its contr( 
the commodities specified in the schedule to the Act, which includes cement. On this basis th 
Delhi High Coun in Trans YamUlla Cemenl Dealers I'\ssociation v. Governor of Delhi, AIR 198 
Del 247. has held thai the Delhi Cement and Licensing and Control Order, 1982 is valid, 

MtJlajUhs 

Under the unamended Income Tax Act, 1961 the legislature had already classified Income Tal 
Officer into grades and given power 10 Government to appoint and sanction their appointments 
The amendmenl of 1987 redesignated these posts and made certain other provisions. It was hell 
that it can hardly be argued that the amended Ad was passed nwla fuJe to destroy the cause 0: 

action in the present petitions. This is apart from the fact that no legislation can be challenged 01 

the ground that it is nwle fide: Hundraj Kanyalal SajflQ1li v. Union of India, AIR 1990 SC 1106. 

Mines 

Union list entry 54 reads "Regulation of mines and mineral development to the extent to which 
such regulation and development under the control of the Union is declared by Parliament by law 
to be expedient in the public interest. Such a law was passed in 1957-The Mines and Minerals 
(Regulation and Development) Act, 1957. The Act of 1957 covers all mineral oils, including minor 
entry 23 reads-"Regulation of mines an mineral development, subject to the provisions of List I 
with respect to regulation and development under the control of the Union". Any legislation by the 
State after such declaration by Parliament is unconstitutional, because that field is abstracted from 
the legislative competence of the State Legislature; Nanganayllka v. State of Kamalaw, AIR 1990 
Karn 97. iOJ, 104, paragraphs 10-13. See the undermentioned cases: 

Baijnarh v. Slate ofBiluJr, AIR 1970 SC 1436, 1443, 1444, 1445 (reviews case law). 

SlaleofTamiINaduv.mndStones, AIR 1981 SC711. 

Preventive thtention 

With reference to legislative entries relating to preventive detention (Union list entry 9 and 
Concurreon! list 1. entry 3) the expressions (i) 'security of State' and 'security of India' arc differ
ent expressions. It has been held that Parliament can enact legislation for preventive detention of 
smugglCfll (COFEPOSA) and for the forfeiture of assets obtainned by smuggling; Attorney·General 
of India v. Amratlal Pranjivaniul, JT (1994) 3 SC 583. 

Stamp duties 

Article 25(b) of the Bombay Stamp Act. 1958 (liS amended in 1985), which levies stamp duty 
on documents of transfer of shares in cooperative societies, falls within concurrent list, entry 44 
(Stamp dutie~ut not including rates of stamp duty and State list entry 63(Rates of Stamp duty 
in respect of document other that those specified in the provision of J,.ist I with regard to rates of 
stamp duty. It is therefore within the competence of the Stale legislature. In any casc the Act ha~ 
received the assent of President and its validity cannot be questioned. See the undermentioned 
cases: 

Hanuman Vitamin Foods. v. Stale, AIR 1990 Born 204, 207. 208. paragrnphs 5 and 6 (DB) 
following; Bar Council of V.P. v. State of UP. AIR.1973 SC 231, paragraph 12. 
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Pr.wntiv. tkt.ntioll 

Construing Union Jist entry 66. Supreme Coun has held that the University Grants Commission 
has jurisdidion to coordinate and maintain ,tandards of higher education. The Regulation of 1991. 
made under section 26. University Grants Commission Act regarding qualifications for teachers 
was held to be valid; Uniwrsiry of DdJU v. Raj Singh. IT (I994) 6 SC I. 

Pith and substlmCe 

No question of conflict between two lists will arise if the impugned legislation. by the applica
tion of the doctrine of 'pith and substancc' appears to fall exclusively under one list, and the 
encroachment upon another list is only incidental; Vi,swanathiah v. State of Kamataka, (1991) 3 
sec 358, paragraph 9. 

RtconciJiaJIon 

It should be considered whether a fair reooncilialion cannot be effected by giving to the language 
of the Union Legislative List a meaning which, if less wide then it might in another conteret bear, 
is yet one that can properly be given to it and equally giving to the language of the State Legislative 
list a meaning which it can properly bear; Federation of Houl ami Restaurant v. Union of India, 
AIR 1990 SC 1637, paragrnph 12 (CB). 

Effect or declaration 

Even when Parliament makes a declaration under Entry 52 of List I that the control of a particu
lar industry by the Union is expedient in the pUblic interest, the State Legislature shall retain its 
power to legislate in regard to the raw materials used in that industry; Viswanathiah v. State of 
KamarakiJ, (1991) 3 SCC 358, paragraph 6 (3 Judge Bench). 

Even when PariiamCllllegislales under Enlry 7 or 52 of List 1.lhe exclusion of the Stale legisla
ture is nollolal, it would be confined only 10 those aspects of the industry which are brought under 
Ihe control of the Union by the relevant legislation: Orissa CI!mt'nt Co. v. State. (1991) Supp I sec 
430, parngrnphs 42 and 43. 

Effecl of subjecl to 

When one Entry is made subjcctto another Entry, it means that out of the scope of the fonner 
Entry, a field of legislation covered by the latter Entry has heen reserved to be specially dealt with 
by the appropriate Legislature; MaJwbir v. Stale. AIR 1991 Pat 40, paragraph 46. 

/mlusws 

The power of lhe Slate Legislature as regards industries other than Ihose falling under the union 
lisl is exclusive; Viswanathiah v. State of KamatakD. (1991) 3 see 358, paragraphs 6 and 8. 

247. Power of Parliament to provide for the establishment of certain additional 
courts.- Notwithstanding anYlhing in this Chapter. Parliament may by law provide for 
the establishment of any additional courts for the better administration of laws made by 
Parliament or of any existing law with respect to a matter enumerated in the Union List. 

248. Residuary powers of legislation.-( I) Parliament has exclusive power to make 
any law with respect to any matter not enumerated in the Concurrent List or State List. 

(2) Such power shall include the power of making any law imposing a tax not 
mentioned in either of those List. 
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249. Power of Parliament to legislate with respect to a matter in the State list in 
the national interest.-(l) Notwithstanding anything in the foregoing provisions of this 
Chapter, if the Council of States has declared by resciulion supported by not less than 
two-thirds of the members present and voting that it is necessary or expedient in the 
national interest that Parliament should make laws with respect to any matter 
enumerated in the State List specified in the resolution, it shall be lawful for Parliament 
to make laws for the whole or any part of the territory of India with reSpf;ct to that maUer 
whole the resolution remains in force. 

(2) A resolution passed under clause (1) shall remain in force for such pe.iod not 
exceeding one year as may be specified therein: 

Provided that, if and so often as a resolution approving the continuance in force of 
any such resolution is passed in the manner provided in clause (I), such resolution shall 
continue in force for a further period of one year from the date on which under this 
clause it would otherwise have ceased to be in force. 

(3) A law made by Parliament which Parliament would not but for the passing of a 
resolution under clause (I) have been competent to make shall, to the extent of the 
incompetency, cease to have effect on the expiration of a period of six months after the 
resolution has ceased to be in force. except as respects things don~ or omitted to be done 
before the expiration of the said period. 

250. Power of Parliament to legislate with resped to any matter in State List if 
a Proclamation of Emergency is in operation.-{l) Notwithstanding anything in this 
Chapter, Parliament shaH, while a Proclamation of Emergency is in operation, have 
power to make laws for the whole or any part of the territory 0; India with respect to 
any of the matters enumerated in the State List. 

(2) A law m~e by Parliament which Parliament would not but for the issue of a 
Proclamation of Emergency have been competent to make Ilhall. to the extent of the 
incompetence, cease to have effect on the expiration of a period of six months after the 
Proclamation has ceased to operate, except as respects things done or omitted to be done 
before the expiration of the said period. 

251. Incousisteocy betweeo laws made by Parliament UDder articles 249 and 150, 
aDd laws made by the Legislatures of States.-Nothing in articles 249 and 259 shaH 
restrict the power of the Legislature of a State to make any law 'which under this 
Constitution it has power to make, but if any provision of a law made by the Legislature 
of a State is repugnant to any provision of a law made by Parliament which Parliament 
has under either or the said articles power to make. the law made by Parliament, whether 
passed before or after the law made by the Legislature of the State. shall prevail. and 
the law made by the Legislature of the State shall to the extent of the repugnancy, but 
so long only as the law made by Parliament continues to have effect. be inoperative. 

152. Power or Parliament to legislate for two or more States by COnseDt and 
adoption of such legislation by any other State.-{ I) If it appears to the Legislatures 
of two or more States to be desirable that any of the matters with respect to which 
Parliament has no power to make laws for the States except as provided (n articles 249 
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and 250 should be regulated in such States by Parliament by law, and if resolutions to 
that effect are passed by all the Houses of the Legislatures of those States, it shall be 
lawful for Parliament to pass an Act for regulating that matter accordingly, and any Act 
so passed shall apply to such States and to any other State by which it is adopted 
afterwards by resolution passed in that behalf by the House or, where there are two 
Houses, by each of the Houses of the Legislature of that State. 

(2) Any Act so passed by Parliament may be amended or repealed by an Act of 
Parliament passed or adopted in like manner but shall not, as respects any State to which 
it applies, be amended or repealed by an Act of the Legislature of that State. 

Notes on Article 152 

The article makes it possible for Parliament to make such laws relating to State subjects as 
regards such States whose legislature empower Parliament in this behalf by resolutions.Passing of 
the resolutions is a condition precedent for vesting the power in Parliament. 

When only a distinct and separate part of a State Entry is transferred by the resolutions the State 
Legislature, do not lose their power to legislate with respect to the rest of that Entry; Krisluw v: 
Umd Tribunal, AIR 1993 SC 883, paragruph 3. 

153. Legislation for giving effect to International agreements.-Notwithstanding 
anything in the foregoing provisions of this Chapter, Parliament has power to make any 
law for the whole or any pan of the territory of India for implementing any treaty, 
agreement or convention with any other country or countries or any decision made at 
any international conference, association or other body. 

254. Inconsistency betWHD laws made by Parliament and laws made by the 
Legislatures oC Statts.-(I) If any provision of a law made by the Legislature of a State 
is repugnant to any provisions of a law made by Parliament which Parliament is compet
ent to enaci, or to any provision of an existing law with respect tp one of the matters 
enumerated in the Concurrent List, then, subject to the provisions of clause (2), the law 
made by Parliament. whether passed before or after the law made by the Legislature of 
such State, or. as the case may be, the existing law. shall prevail and the law made by 
the Legislature of the State shall. to the e'ttent of the repugnancy, be void. 

(2) Where a law made by the Legislature of a State'[""'1 with respect to one of the 
ma:ten enumerated in the Concurrent LiS( contains any provision repugnant to the 
provisions of an earlier law made ;,y Parlia.'llent or an existing law with respect to that 
matter, ther" tlH: law so made by the Legislat:.are of such State shall, if it has been 
reserved for the consideration of the President and has received his assent, prevail in· 
the State: 

Provided that nothing in this clause shllll prevent Parliament from enacting at any 
time any law with respect to the same matter includillg a law adding to, a'mending, 
varying or repealing the law so made by the Legislature of the State. 

I. The words aDd Icttcn' .. specified in Part A 01 Pan B of cbc F"Int Schedule" omitted by cbc Constitution 
(ScvendI AmcDc!mmt) Aa. 1956. ICC. 29 aDd Sch. 
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Note OD Article lS4 

The operation of article 254 is not complex. The real problem lhat in practice arises is th~ 
problem of detennining whether a particular Stale law is repugnant 00 a Central Acl A number oj 
judicial decisions (OOI:ed below) give guidance as to when repugnancy arises. The important ruling! .,., 

(,) werblwi v. StaU! of Bombay. AIR 1954 SC 752. 
(it) Tiko Rami; v. State of U.P" (19.56) SCR 393. 

(iii) Municipal Corporation v. Shiv SIwnJ:ar, AIR 1971 SC 81S. 

(iv) Karwwnidhi v. Union of India, AIR 1979 SC 898. 
(v) Western Coalfields v. S~cial Area Df!Vt'lopMMt. AIR 1982 SC 697. 

(1'/) Roglwbir v. Stale of Haryana, AIR 1981 SC 2037. 

Unum and SI4U kKislatlD" 

The scheme of distribution of legislative powers under the India Constitution-such distribution 
being a necessary component of a fooeral political structurc-raises interesting. issues where the 
cOoexistence of central and Slate laws in a particular area give rise to litigation. Such problem arises 
either because the Union or a State may illegally encroach upon the province of the other parallel 
Icgislarure or it may arise because though there is no encroachment as such on each other's sphere, 
yet, the two laws clash with each other. The two ,ituations are, strict1y Speaking, diffClCnt from 
each other and they must be judged by two different test. Where the subject-malter of the legislation 
in question falls within either the Union List or the Slate List only, the question is to be decided 
with reference to legislative competence. One of the two laws must necessarily be void because 
leaving aside matters in the Concurrent Lisi. the Indian Constitution confers exclusive jurisdiction 
upon Parliament for matters in the Union List and upon a State Legislature for matters in the Slate 
List. The comet doctrine applicable is that of ulrra vires. 

The above is a case of exclusive jurisdiction and since one of the two laws must be void, the 
question of inconsistency between the two has no application. Only one law will survive and other 
law will not survive. In c. ,.trast, where the legislation passed by the Union and the State is on Ii 
subject-matter included in'ihc Concurrent List, then the matter cannot be dctcnnined by applying 
the test of ultra lIins because the hypothesis is that both the laws are constitutionally valid. In such 
a case, the tesllO be adopted will be that or repugnancy under article 254(2). It follows that it is 
only where the legislation is an a tnIllter in the Concurrent List that it would be relevanl 0 apply 
the test of repugnancy. Notwithstanding the contrary view expressed by some authors, this is the 
correct position. Such 8 view was expressed by Dr. O. Basu in his Commentary on the Constitution 
of India (1950), page 564 and it is this view that has been upheld by the Supreme Coon in the 
undennenlioned decisions ;-

(i) Deep Chand v. Sl4UO/U.P., AIR 1959 se 648. 
("1 PreltllllUh v. Stale of J&K, AlR 1959 SC 749. 

(iill Ukho v. Stale of MaJrarasmra, AIR 1963 se 1S31, paragraph 20. 

(iv) Bar Council v. Stale ofU.P., AIR 1973 SC 231, 238. 
(v) Barai v. Henry, 1983 SC ISO, paragraph 15. 

(vll Hoeehst v. StDle o/Bihar. AIR 1983 SC·I020. plll'8graphs 68, 69 and 76. 
(1Ii11 LT.C. v. KarnaliJkJJ, (1985) Supp sec 476, paragraph 29. 

(viUl Ungappa v. Stale of MaJuuasmro. AIR 1985 se 389, paragrapb 26. 

U8aJ prru:tilio"en, RepapuulCe 

Section 48(8) of the Kamstaka Land Refonns Act, 1961 (as amended in 1974) prohibited the 
lepJ practitioncn from appearing in proceedings before Land Tribunals. This was bcld to be I"CpUg-
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nanllo seclion 30 of the Advocates Act, 1961 and section 14 of the Bar Council's ACI. 1926. The 
Supreme Court held that Union Lisl Entries 77 and 78 are concerned with persons entitled to 
practice before the Supreme Court and High Coun and these entries have been construed in; O.N. 
Molwnti v. Bar Council of Jndia, AIR 1968 SC 888 as applied in Jaswant Kaur v. State of Har 
yana, AIR 1977 P&H 221, as regulating all aspects of the righU of advocates; Sri1l.ivas Raghn. 
vachnr v. Slate of Karnalam, (1987) 2 SCC 692 

The test of 'pith and substance'has been applied to determine whether the Slate law has 
substantially transgressed on the field occupied by the law of Parliament. There is no 'repugnance' 
where the encroachment is not substantial. or the subject-matler of the legislation is not the same; 
StaU ofU.P. v. SyntheticS. (1991) 4 SCC 139, paragraphs 18 and 28. 

If the State Legislature enacts a law which is not covered by its exclwive List·1I but relates to 
a subject included in List·l, it is a patent case of ultra vires, because of art. 246 (I). It is beyond 
the competence of the State Legislature under clause (2) and penains to the e.%clusive jUrisdiction 
of Parliament under clause (I) of article 246; Orissa Cement v. S'ate o/Orissa. AIR 1991 SC 1676. 
paragraph 61. 

Even when the provisions which are valid are distinct and sepanlle from those which are invalid. 
if they all from part of a single scheme which is intended to be operative as a whole. then also the 
invalidity of a part will result in the failure of the whole; Fed. of M.A.R. v. State of Rajasthan. AIR 
1992 SC 103, paragraph 7 (3 Judge Bench). 

In order lo be valid assent for the purposes of clause (2). it must appear that the President was 
apprised of the reason why the assent was sought (e.g., that the State Act was repugnant to an earlier 
Act made by Parliament), and if there was any special reason why his assessment was sought; 
KlUIIIQII v. Dt. Collector, AIR 1991 AP 43, paragraph 7 (F.B.). 

255. Requirements as to recommendations and previous sanctions to be regarded 
as matters of procedure only_-No Act of Parliament or of the Legislature of a 

State1(·"1. and no provision in any such Act, shall be invalid by reason only that some 
recommendation or previous sanction required by this Constitution was not given. if 
assent to that Act was given-

(a) where the recommendation required was that of the Governor, either by the 
Governor or by the President; 

(b) where the recommendation required was that of the Rajpramukh. either by the 
Rajpramukh or by the President; 

(e) where the recommendation or previous sanction required was that of the 
President, by the President. 

Notes on Article 15S 

Neither the Legislature nor the President has the power to declare that non-compliance with 
article 255 of the Constirution was of no effect; Vlml c. &; J. v. State of Orissa, AIR 1987 SC 
2310. By giving his assent to a subsequent Bill, the President cannot validate. with retrospective 
effect an earlier Act which had failed for want of the President's assent under article 255 so as to 
validate acts done under ~ invalid statute, because it would amount 10 a declaration that non· 
compliance with article 255 was of no consequence, which is a declaration beyond the competence 
of the President; Abdul Kadir v. State of Kerafa. AIR 1976 SC 182. 

I. 1'!E words and Ietten "specified in Part A or Part B or the ~m Schedule" omitted by the CoDSlilution 
(Seventh Amcndmcot) Ac;t, t956 • .ce. 291U1d Sch. 
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CHAPTER ll-ADMINISTRATIVE RELATIONS 

General 

256. Obligation of States and the Union.-The executive power of every State shall 
be so exercised as to ensure compliance with the laws made by Parliament and any 
existing laws which apply in that State, and the executive power of the Union shall 
extend to the giving of such directions 10 a State as may. appear to the Government of 
India to be necessary for that purpose. 

~7. Control of the Union over State in certain Cases.-{l) The executive power 
of every State shall be so exercised as not to impede or prejudice the exercise of the 
executive power of the Union, and the executive power of the Union shall extend to the 
giving of such directions to a Stale as may appear to the Government of India to be 
necessary for that purpose. 

(2) The executive power of the Union shall also extend to the giving of directions to 
a State as (0 the construction and maintenance of means of communication declared in 
the direction to be of national or military importance: 

Provided that nothing in this clause shall be taken as restricting the power of Parlia· 
meRl to declare highways of waterways to be national highways or national waterways 
or the power of the Union with respect to the highways or waterways so declared or the 
power of the Union construct and maintain means of communication as part of its 
functions with respect to naval, military and air force works. 

(3) The executive power of Ihe Union shall also extend to the giving of directions to 
1\ Slate as 10 the measures 10 be taken for the protection of the railways within the State. 

(4) Where in carrying out any direction given to a State under clause (2) as to the 
construction or maintenance of any means of communication or under clause (3) as to 
the measures to be taken for the protection of any railway, costs have been incurred in 
excess of those which would have been incurred in the discharge of the nonnal duties 
of Ihe Stale if such direction had not been given. there shall be paid by the Government 
of India 10 the Siale such sum as may be agreed, or, in default of agreement, as may be 
detennined by an arbitrator appoinled by the Chief Justice of India, in respect of the 
extra cost so incurred by the State. 

1257 A. Assistance to States by deployment of armed forces or other forces of the 
Union.-{Rep. by the Constitution (Forty·forth Amendment) Act, 1978. sec. 33 
(w.e.f 20-6-1979).) 

258. Power of the Union to confer powers, etc., on States in certain cases.-{I) 
Notwithstanding anything in this Constitution, the President may, with the consent of 
the Government of a State, entrust either conditionally or unconditionally to that 
Government or 10 its officers functions in relation to any matter to which the executive 
power of the Union eXlends. 

I. Ins. by the ConsUlUlion (Forty·second Amendment) Act, 1976, sec. 43 (w.e.f. 3-1·19n). 
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(2) A law made by Parliament which applies in any State m~y. notwithstanding that 
it relates to a matter with respect to which the Legislature of the State has no power to 
make laws. confer powers and impose duties. or authorise the conferring of powers and 
the imposition of duties. upon the State or officers and authorities thereof. 

(3) Where by virtue of this article powers and duties have been conferred or imposed 
upon a State or officers or authorities thereof. there shall be paid by the Government of 
India to the State such sum as may be agreed. or. in default of agreement. as may be 
determined by an arbitrator appointed by the Chief Justice of India. in respect of any 
extra costs of administration incurred by the State in connection with the exercise of 
those powers and duties. 

1[2SSA. Power or the States to entrust runctions to the Union.-Notwithstanding 
anything in this Constitution. the Governor of a State may. with the consent of the 
Government of India. entrust either conditionally or unconditionally to that Government 
or to its officers functions in relation to any matter to which the exclusive power of the 
State extends.] 

259. Armed Forc=es in States in Part B or the First Schedule.-{ Rep. by the 
Constitution (Seventh Amendment) Act, /956. sec. 29 and Sch./ 

260. Jurisdiction or tbe Union in relation to territories outside India.-The 
Government of India may by agreement with the Government of any territory not being 
part of the territory of India undertake any executive, legislative or judicial functions 
vested in the Government of such territory. but every such agreement shall be subject 
to, and governed by. and law relating to the exercise of foreign jurisdiction for the time 
being in force. 

261. Public acts, records and judicial proceedings.--{l) Full faith and credit shall 
be given throughout the territory of India to public acts. records nndjudicial proceedings 
of the Union and of every State. 

(2) The manner in which and the conditions under which the acts. records and 
proceedings referred to in clause (I) shall be proved and the effect thereof determined 
shall be as provided by law made by Parliament. 

(3) Final judgments or orders delivered or passed by civil courts in any part of the 
territory of India shall be capable of execution anywhere within that territory according 

~- . 
Disputes Relating to Waters 

262. Adjudication or disputes relating to waters or inter-State rivers or river 
vaIIeys.--{I) Parliament may by law provide for the adjudication of any dispute of 
complaint with respect .to the use, distribution or conlrol of the waters of, or in. any 
inler-Stote river or river valley. 

I. Ins. by the ConstilUlion (Sevemh Amendmc:m) Act. 1956. sec. 18. 
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(2) Notwithstanding anything in this Constitution. Parliament may by Jaw provide 
thai neither the Supreme Court nor any other coun shall exercise jurisdiction in respect 
of any such dispute or complaint as is referred to in clause (I), 

Notes on Article 261 

The Inter State Water Disputes Act, 1956. (33 of 1956) is legislation passed under article 262 
of the Constitution. Section I J of the Act excludes the jurisdiction of the Supreme Coun in respect 
of a water dispute referred to the Tribunal. But me Supreme Coun can direct that Central Govern
ment to fulfill ilS statutory obligation under section 4 of the Act, which is mandatory, particularly 
when the State of Tamil Nadu supponed the writ petition field for the purpose by a registered 
society; Tamil Nadu C.N. V.V.N. U.P. Sangom v. Union o/India. AIR 1990 SC 1316. 

Co-ordiTUltion betwun Slates 

263. Provisions with resput to an inter.gtate CouDcil.-If at a:ty time it appears 

to the President that the public interest would be served by the establishment of 1\ 

Council charged with the duty of-

(a) inquiring into and advising upon disputes which may have arisen between 
States; 

(b) investigating and discussing sub.jects in which some or all of the Stale, or the 
Union and one or more of the States, have a common interest; or 

(c) making recommendations upon any such subject and. in particular, 
recommendations for the better c()..ordination of policy and action with respect 
to that subject, 

it shall be lawful for the President by order to establish such a Council. and to define 
the nature of the duties to be performed by it and its organisation and procedure. 

Now OD Article 263 

The Supreme Court has held that once the Central Government finds that tne dispute referred 
to in the request received from the State Government cannot be scnled by negotiations. it becomes 
mantlllJory for the Central Government to constitute a tribunal and 10 refer the dispute to il for 
adjudicalion. 

If the Central Government fails 10 make such reference. the court may. on an application under 
An. 32 by an aggrieved pany issue mandamus 10 the Central Government to carry out its statuto!), 
obligation; T.N. Cauvery Sangam v. Union of Indiu,(l990) J SCC 440, paragraph 18. 

h is held by the Supreme Court that-
(a) It is the exclusive funclion and duty of a court to interpret a statute and to detennine the 

limits of the juAsdiction of any tribunal or statuto!), authority. This jurisdiction of the 
court is not barred by s.11 of the ACI. 

(b) What is barred is the question whether any party before the tribunal is entitled to any 
relief on the merits. 

In this case the tribuna! held thai il had no jurisdiction to grant any interim relief under the Act. 
The Supreme Court, on appeal by Special leave. held that the jurisdiction to grant interim relief 
had been con by agreement between the parties before the tribunal and the Supreme Court directed 
the lribunallo decide on the merits whether the appellant was entitled to any interim relief on the 
facts of the case; Stote ofT.N. v. State ofKamatalw, (1991) Supp (I) SCC 240. paragraphs 12, 15 
and 22. 



PART XII 

FINANCE, PROPERTY, CONTRACTS AND SUITS 

CHAPTER I-ANANCE 

General 

1[264. Interpretalion.-ln Ihis Part, "Finance Commission" means a Finance 
Commission constituted under article 280.1 

265. TBlles not to be imposed save by authority oflaw.-No tax shaH be levied or 
collected except by authority of law. 

Ankle 265 requires that

(1") there must be a law; 

Nom on Article 265 

(ij) the law must authorise: the Ic:\l; and 

(iii) the tax must be levied and collected according to the law. 

Tax illegally levied must be refunded. Doctrine of "unjust enrichment" has to be applied after 
having regard to the facts of each case; New Indira Industries v. Union of India, AIR 1990 Born 
239 (FB) (case law revicwW), 

Writ court can order refund of lax, paid under mistake of law; Salonah Tea Co. Ltd. v. 
Supuinttndent o/Taxes. AIR 1990 SC 772, 774-776, paragraphs &-13. 

The authorisation made by the statute to levy a tax must be express. Taxing power cann~ be 
derived from the delegmion of mere regulaling power. even though the lax was within the compet· 
ence of the Legislature which made the delegation. The power to tax is not incidenlal or ancillary 
to the power to Legislate on a matter; Synthetics & Chemicals LId. v. Stott! ofU.P .• AIR 1990 SC 

1927 (1952·53); Subhash v. Stote of Haryana. AIR 1992 P&H 20. 
There is noting in the Constitution to present the same person or property being subject to both 

state and municipal1egislation; Sri Krishna v. rAc.c., AIR 1991 SC 2096. paragraph 30. 

266. Consolidated Funds and Public Accounts or India and or the States.- (I) 
Subject to the provisions of article 267 and to the provisions of this Chapter with respect 
to the assignment of the whole or part of the nel proceeds of certain taxes and duties to 
States. all revenues received by the Government of India, all loans raised by that Govern
ment by the issue of treasury bills. loans or ways and means advances and all moneys 
received by that Government in repayment of loans shall form one consolidated fund to 
be entitled "the Consolidated Fund ofIndia", and all revenues received by the Govern
ment of a State, all loans raised by that Government by the issue of treasury bills. loans 
(;r ways and means advances and all money received by that Government in repayment 
of loans shall form one consolidated fund to be entitled "the Consolidated Fund of the 
Slale". 

I. Subs. by the COII$litulion (Seventh Amendment) Act. 1956. sec. 29 and Scb .• for article 264. 

209 
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(2) All 'other public moneys received by or on behalf of the Government of India 
or the Government of a State shall be credited to the public account of India or 
the public account of the State, as the case may be. 

(3) No moneys out of the Consolidated Fund of India or the Consolidated Fund of 
a State shall be appropriated except in accordance with law and for the purposes 
and in the manner provided in this Constitution. 

267. Contingency Fuod.-( I) Parliament may by law establish a Contingency Fund 
in the nature of an imprest to be entitled; the Contingency Fund of India into which shall 
be paid from time to time such sums as may be determined by such law. and the said 
Fund shall be placed at the disposal of the President to enable advances to be made by 
him out of such Fund for the purposes of meeting unforeseen expenditure pending 
authorisation of such expenditure by Parliament by law under article 115 or article 116, 

(2) The Legislature of a State may by law establish a Contingency Fund in the nature 
of an imprest to be entitled "the Contingency Fund of the State" into which shall be paid 
from time to time such sums as may be determined by such law, and the said Fund shall 
be placed at the disposal of the Govemorl [***) of the State to enable advances to be 

. made by him out of such Fund for the purposes of meeting unforeseen expenditure 
pending authorisation of such expenditure by the Legislature of the State by law under 
article 205 or article 206, 

Distribution of Revenues between the Union and the Stales 

268. Duties levied by the Union but collected and appropriated by the States.--{I) 
Su!h stamp duties and such duties of excise on medicinal and toilet preparations as are 
mentioned in the Union List shall be levied by the Government of India but shall be 
collected-

(a) in the case where such duties are leviable Within anl[Union territory), by the 
Government of India, and 

(b) in other case, by the States within which such duties are respectively leviable. 

(2) The proceeds in. any financial year of any such duty leviable within any State 
shall not form part of the Consolidated Fund of India, but shaH be assigned to that State, 

269.Taxes levied and collected by the Union but assigned to the Stata.-{I) The 
following duties and taxes shall be levied and collected by the Government of India but 
shail be assigned to the States in the manner provided in clause. (2), namely.-

(a) duties in respect of succession 10 property other than agricuUuml land; 

(b) estate duty in respect of property other than agricultural land; 

(e) terminal taxes on goods or passengers carried by railway, sea or air: 

(d) taxes on railway fares and freights; 

I. ~ wordsMor Rlljpnunukh" omitted by the Conslitutioll (Seventh Amcudmr;m) Act, 1956, ICC. 29 aDd 
Sch. 

2. Subs. by the CoI1stitlidon (Seveotb Amendrnelu) Act,. 1956, sec. 29 and Sch., ror "Stak specified in Part 
C of the FiISl Schedule", 
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(e) taxes other than stamp duties on transaction in stock-exchanges and futures 
markets; 

(j) taxes on the sale or purchase of newspapers and on advertisements published 
therein; 

I [g) taxes on the sale Or purchase of goods other than newspapers. where such sale 
or purchase takes place in the cou~ of Inter State Trade or commerce:) 

1(h) taxes on the consignment of goods (whether the consignment is to the person 
miling it or to any other person). where such consignment takes place in the 
course of inter-State trade or commerce.) 

(2) The net proceeds in any financial year of any such duty or tax. except in so far 
as those proceeds represent proceeds attributable to 3[Union territories). shall not fonn 

.part of the Consolidated Fund of India. but shall be assigned to the States within which 
'that duty or tax is leviable in that year. and shall be distributed among those States in 
atcordance with such principles of distribution as may be fonnulated by Parliament by 
law. 

4[(3) Parliament may by law fonnulated principles for determinilig when a s{Sale of 
purchase of. or consignment of. goods) takes place in the course of inter-State trade or 
commerce.) 

Notes on article 169 

As to clause (1), sub-clauses (g) and (h ) relating to inter-State purchases and consignments. see 
the 7th Schedule. Union List. entries 92A and 928. Entry 928 was inserted by the 46th Amendment 
in 1982. 

A law which. though purporting to impose tax on the price at which raw materials are purchased 
actually becomes effective with reference to manufactured goods on their despatch to a place oul$
ide the Slate. is a ''Consignment tax", falling the compcte:nce of Parliament under article 269 (I)(g) and 
Union list, entry 92 8; Goodyear Indio v. Slate. AIR 1990 se 781, 795, 796, 797, 798, parngrapbs 
35-40 (History of 46th Amendment and Law Commission of India, 61st report. referred to). 

Dy reason of the new Entry (Entry 92D, in List 1 (1th Sch.) inserted by 46th Amendment Act, 
1982), held when a tax is imposed by a State on the mere despatch of goods by a manufacturer to 
his own branches outside the stale, the tax is ultra vires because it is a consignment tax within the 
exclusive competence of Parliament under Entry 928 of List I. 

When a question arises as to the competence of a legislature to impose a tax, in a conflict 
between two competing juriMiictions, the nomenclature used by the taxing State is not conclucive. 
The court has to apply the doctrine of pith and substance in order to find out the real nature of the 
tax, with reference to its taxing event; Goodyear v, Stale ofHaryana, AIR 1990 se 781, paragraphs 
37-41 and 76; Muhlrian Papers v. Stale 0/ Pun}tlb. 2 sec 580, paragraphs 5 and 6, 

270. Taxes levied and collected by the Union and distributed between the Union 
and the States.-( I) Taxes on income other than agricultural income shall be levied 

I. Ins. by the Constilulion (Shtth Amendment) Act, 1956, sec. 3. 
2. Ins. by the Constitution (Forty-sixth Amendment) Act. 1982, sec. 2. 
3. Sube. by the Conslitution (Scventh Amendment) Acl, 1956, sec. 29 and Sch., for "Slates specirted in 

Part C in the First Schedule". 

4. Ins. by the Constitution (Sh:lh Amcndmcnl) Act, 1956, sec. 3. 
5. Subs. by the COIlSlitution (polth-sixth Amcndmcfll) Act, 1982, sec, 2, for "Sale or purchase of goods". 



212 The Constitution of India Article 271 

and collected by the Government of India and distributed between the Union and the 
States in the manner provided in clause (2). 

(2) Such percentage. as may be prescribed ' , of the net proceeds in any financial year 
of any such tax, except in so far as those proceeds represent proceeds attributable 10 

2[Union territories] or (0 taxes payable in respect of Union emoluments. shall not fonn 
part of lIle Consolidated Fund of India. but shall be assigned to the Stales within which 
that tax is leviable in that year, Bod shall be distributed among those Stales in such 
manner and from such time as may be prescribed. 

(3) For the purposes of clause (2). in each financial year such percentage as may be 
prescribed of so much of the net proceeds of taxes on income and does not represent 
the net proceeds of taxes payable in respect of Union emoluments shall be deemed to 
represent proceeds attributable to 2(Union territories]. 

(4) In this article-

(a) "taxes on income" does not include a corporation tax; 
(b) "Prescribed" means-

(I) until a Finance Commission has been constituted. prescribed by the 
President by order. and 

(U) after a Finance Commission has been constituted. prescribed by the 
President by order after considering the recommendations of the Finance 
Commission~ 

(c) "Union emoluments" includes all emoluments and pensions payable out of the 
Consolidated Find of India in respect of which income·tax is chargeable. 

271. Surcharge on certain duties and taxes for purposes of the Unlon.
Notwithstanding anything in articles 269 and 270, Parliament may at any time increase 
any of the duties or taxes referred to in those articles by a surcharge (or purposes of the 
Union and the whole proceeds of any such surcharge shall (onn part of the Consolidated 
Fund of India. 

272. Taxes which are levied and coUcc::ted by the Union and may be distributed 
between the Union and the States.-Union duties of excise other than such duties of 
excise on medicinal and toilet preparations as are mentioned in the Union List shall br 
levied and collected by the Government of India. but. if Parliament by law so provides. 
there shall be paid oul of the Consolidated Fund of India to the States to which the law 
imposing the duty extends sums equivalent to the whole or any part of the net proceeds 
of that duty. and those sums shall be distributed among those States in accordance with 
such principles of distribution as may be fonnulated by such law. 

273. Grants in lieu 01 export duty on Jute and jute products.--(l) There shall be 
charged on the Consolidated Fund of India in each year as grants-in aid of the revenues 
of the States .of. Assam. Bihar, Orissa and West Bengal, in lieu of assignment of any 

I. Sec the ComtitUUOII (Distribution of Rcvcouea) Order. 1979 (CO. 112). 

2. Suba. by lhc Constilutioa (Seventh Amendmctll) Act. 1956. ICC. 29 aDd 1Cb~ for '"Stasd~ in 
Pan C of lhc rll""El Schedule". 
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share of the net proceeds in each year of export duty on jute and jute products to those 
States, such sums as may be prescribed. 

(2) The sums so prescribed shall continue to be charged on the Consolidated Fund 
of India so long as any export duty on jute or jute products continues to be levied by 
the Government of India Or until the expiration of ten years from the commencement of 
this Constitution, whichever is earlier. 

(3) In this article, the expression "prescribed" has the same meaning as in article 270. 

274. Prior recommendation of President required to Bills affecting taxation in 
which States are interested.-{ t) No Bill or amendment which imposes or varies any 
tax or duty in which States are interested, or which varies the meaning of the expression 
"agricultural income" as defined for the purposes of the enactments relating to Indian 
Income-tax, or which affects the principles on which under any of the foregoing 
provisions of this chapter, moneys are or may be distributable to States, or which 
imposes any such surcharge for the purposes of the Union as is mentioned in the forego
ing provisions of this Chapter. shall be introduced or moved in either House of Parlia
ment except on the recommendation of the President. 

(2) In this article, the expression "tax or duty in which States are interested" means

(a) a tax or duty the whole or part of the net proceeds whereof are assigned to any 
State; or 

(b) a tax or duty by reference to the net proceeds whereof sums are for the time 
being payable out of the Consolidated Fund of India to any State. 

275. Grants from the Union to certain States.- (I) Such sums as Parliament may 
by law provide shall be charged on the Consolidated Fund oflndia in each year as grants
in-aid of the revenues of such States as Parliament may detennine to be in need of 
assistance, and different sums may be fixed for different States: 

Provided that there shall be paid out of the Consolidated Fund of India as grants-in 
aid of the revenues of a State such capital and recurring sums as may be necessary to 
enable that State to meet the costs of such schemes of development as may be undertaken 
by the State with the approval of the Government of India for the purpose of promoting 
the welfare of the Scheduled Tribes in that State or raising the level of administration 
of the Scheduled Areas therein to that of th~ administration of the rest of the areas of 
that State: 

Provided further that these shall be paid out of the Consolidated Fund of India as 
grants-in-aid of the revenues of the State of Assam sums, capital and recurring equiva
lentt~ 

(a) the average excess of expenditure over the revenues during the two years 
immediately preCeding the commencement of this Constitution in respect of the 
administration of the tribal areas specified in I[Part I] of the table appended to 
paragraph 20 of the Sixth Schedule; and 

I. Subl. by tile Nonh-Eastem Area (Rcorpnlsalion) Act. 1971 (81 or 1971), ICe. 71, for "hat A" 
(w.cor.21_'_1972). 
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(b) the cost of such schemes of development as may be undertaken by that State 
with the approval of the Government of India for the purpose of raising the level 
of administration of the said areas to that of the administration of the rest of the 
areas of that State. 

'[( I A) On and from the fonnation of the autonomous State under article 244A,

(I) any sums payable under clause (a) of the second proviso to clause (I) shall, if 
the autonomous Stale comprises all the tribal areas referred to therein, be paid 
to the autonomous State, and, if the autonomous State comprises only some of. 
those tribal areas, be apportioned between the State of Assam and the autonom
ous State as the President may. by order. specify; 

(it) there shall be paid out of the Consolidated Fund of India as grants-in aid of the 
revenues of the autonomous State sums, capital and recurring. equivalent to the 
costs of such schemes of development as may be undertaken by the autonomous 
State with the approval of the Government of India of the purpose of raising the 
level of administration of that State to that of the administration of the rest of 
the State of Assam.] 

(2) Until provision is made by Parliament under clause (1), the powers conferred on 
Parliament under that clause shall be exercisable by the President by order and any order 
made by the President under this clause shall have effect subject to any provision so 
made by Parliament: 

Provided that after a Finance Commission has been constituted no order shall be 
made under this clause by the President except after considering the recommendations 
of the Finance Commission. 

276. Taxes on professions, trades. callings and employments.-(l) Notwithstand· 
ing anything in article 246, no law of the Legislature of a State relating to taxes for the 
benefit of the State or of a municipality, district board, local board or other local author
ity therein in respect of professions, trades. callings or employments shall be invalid on 
the ground that it relates to a tax on income. 

(2) The total amount payable in respect of anyone person to the State or to anyone 
municipality, district board, local board or other local authority in the State by way of 
taxes on professions. trades, callings and employments shall not exceed 2[two thousand 
and five hundred rupees] per annum. 

3[ ... ] 

(3) The power of the Legislature of a State to make laws as aforesaid with respect to 
taxe's on professions. trades, callings and employments shall not be construed as limiting 
in any way the power of Parliament to make laws with respect to taxes on income 
accruing from or arising out of professions. trades, callings and employments. 

277. Saving.-Any taxes. duties. cesses or fees which. immediately before the 
commencement of this Constitution. were being lawfully levied by the Government of any 

I. Ins. by the Constitution (Twenty-$CCOOd Amcndmcnl) Act. 1969, sec. 3. 
2. Subs. by the ConstitlllioD (Si~iclh Amendment) At1. 1988. sec. 2. for "two hundmiaad fifty rupees". 
3. PRlvbio omitted by the Constitulion (Sixtieth Al'"IICIWtmcndACI. 1988. sec. 2. 
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State or by any municipaJity or other local authority or body for the purposes of the 
State. municipality. district or other local area may, notwithst3nding that those taxes, 
oiuties, cesses or fees are mentioned in the Union List. continue to be levied and to be applied 
to-the same purposes until provision to the contrary in made by Parliament by law. 

Notes on Article 277 

For meaning of 'tax' and 'fee' M!e notes on article 26.5. 

278. Agr«ment with States In Pan B of the First Schedule with regard to certain 
financial mattus.-/Rep. by the Constitution (Seventh Amendmenl) Act, 1956. sec. 29 
and Sch.} 

279. Calculation of '''net prl\lCeeds". dc.--{ I) In the foregoing provisions of this 
Chapter, "net proceeds" means in relation to any tax or duty the proceeds thereof 
reduced by the cost of collection. and for the pU/p0ses J)f those provisions the. net 
proceeds of any tax or duty or of any part of any tax or duty, in or attrihutable to any 
area shall be ascertained and certified by the Comptroller and Auditor- General of India. 
whose certificate shall be final 

(2) Subject as aforesaid, and to any other express provision of this Chapter, a law 
made by Parliament or an order of the President may, in any c~ where under this part 
the proceeds of any duty or tall. are, or may be. assigned to any State, provide for the 
manner in which the proceeds are to be calculated. for the time from or at which and 
the manner in which any payments are to be made. for the making of adjustments 
between one fi",am::ial year and another. and for any other incidental or ancillary matters. 

280. Finance Commission.--{ I) The President shall. within two years from the 
commencement of this Constitution and thereafter at the expiration of every fifth year 
or at such earlier time as the President considers necessary. by order constitute a Finance 
Commission which shall consist of a Chainnan and four other members to be appointed 
by the President. 

(2) Parliament may by law detennine the qualifications which shall be reqwsite for 
appointment as members of the Commission and the manner in which they shaH be selected. 

(3) It shall be the duty of the Commission to make recommendations 10 the President 

'" '0-
(0) the distribution between the Union and the States of the net p,roceeds of 

taxes which are to be. or may be. divided between them under this Chapter 
and the allocation between the States of the respective shares of such 
proceeds; 

(b) the principles which should govern the ghmts-in aid of the revenues of 
the States out of the Consolidated Fund of India; 

t[(bb) the measures needed to augment the Consolidated Fund of a State to 
supplement the resources of the Panchayats in the State on the basis of 
the reco~endations made by the Finance Commission of the State;} ------

I. SutH:lause (bb) ins. by the Constitution (Seveoly-third AmcndmeDt) Act, 1992. sec. 3 (w.c.f. 
2()..4.1993). 



216 The Constitution of India Articrc 281 

I [(c) the measures needed to augment the Consolidated Fund of a State to 
supplement the resources of the Municipalities in the State on the basis of 
the recommendations made by the Finance Commission of the State;] 

2[(d) any other matter referred to the Commission by the President in the inter
ests ofsound finance.] 

(4) TIle Commission shall determine their procedure and shaH have such powers in 
lile performance of their functions as Parliament may by law confer on them. 

281. R«ommcndations of the F'mance Commisslon.-The President shaH cause 
every recommendation made by the Finance ·Commission under the provision~ of this 
Constitution together with an explanatory memorandum as to the action taken thereon 
to be laid before each House of Parliament. 

Miscellaneous Financial Provisions 

282. Expenditure defrayable by the Union or a State out of its t'evenue5.-The 
Union or a State may make any grants for any public purpose. notwithstanding that the 
purpose is nol one with respect 10 which Parliament or the Legislature of the State. as 
the case may be. may ~ake laws. 

283. Custody, dc. of ConsoHdated Funds, Contingency Funds and moneys 
credited to tbe public accounts.-(l) 1bc custody of the Consolidated Fund of India 
and the Contingency Fund of India, the payment of moneys into suctt Funds. ttteo 
withdrnwal of moneys therefrom. the custody of public moneys other that Ittose credited 
to such funds received by or on behalf of the Government of India, their payment into 
the public account of India and the withdrawal of moneys from such account and all 
other matters connected with or ancillary to matter aforesaid shall be regulated by law 
made by Parliament. and. until provision in that behalf in so made. shall be regulated 
by rules made by the President. 

(2) The custody of the Consolidated Fund of a State and the Contingency Fund of a 
State the payment of moneys into such Funds, the withdrawal of moneys therefrom, the 
custody of public moneys other than those credited to such Funds received by or on 
behalf of the Government of the State. their payment into the public account of the State 
and the withdrawal of moneys from such account and all other matters connected with 
or ancillary to matlers aforesaid shall be regulated by law made by the Legislature of 
the State. and. until provision in that behalf is so made, shall be regulated by rules made 
by the Govemo~[···1 of the State. 

L Sub-clausc (e) illi. by the COnstitatioll (SevCDlll·rourtb AmeIIdmell1) Act. 1992. ICC. 3 ( .... c.r. 
20-4-1993); previously sub<lausc (e) vr,q, omitted by tbe ConItit1Kioa (ScYClltb AmmdmcIIt) Act. 
1956, ICC. 29 mel Sch. 

2. Sub<IaIISC (e) rc·lcacred as sub-clausc (d) by the CoIIstihllioa (ScvcIIty·Pounh AmeIIdmmt) Act. 1992. 
~. 3 (w.d. 20-4-1993); previously sub<tausc (d) w~ rc·k:ttcred as sub-c11WSC (e) by the ConstitutiOll 
(Seventh AmtndmcIIt) Act. ICC. 29 aDd Sch.. 

3. The words ~or Rajpnmukh~ omittoJ by the CoIIstitutiOll (Seventh AIIII:admc:llt) Act, 1956, ICC. 29 and 

'm_ 
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284. Custody of suitors' deposits and other moneys received by public servants 
and Courts.-AII moneys received by or deposited with-

(a) any officer employed in connection with the affain of the Union or of a Stale in his 
capacity as such, other than revenues or public moneys raised or received by the 
Government of India or the Government of the Stale, as the case may be; or 

(b) any court within the territory of India to the credit of any cause, matter, account 
or persons, 

shall be paid into the public account of India or the public account of the State, as the 
case'may be. 

285. Exemption of property of the Union from State taxatioD.--{ I) The property 
of the Union shall. save in so far as Parliament may by law otherwise provids, be exempt 
from all taxes imposed by a State or by any authority within a State. 

(2) Nothing in clause (I) shall, until Parliament by law otherwise provided, prevent 
any authority within a State from levying any tax on any property ofthe Union to which 
such property was immediately before the comm.encement of this Constitution liable or 
treated as liable, so long as that tax continues to be levied in that State. 

Notes on Article 285 

Property of a Union is exempted from State taxation under article 285 except for taxes which 
were imposed on the Central Government before the Constitution. In Punjab, vehicles of railways 
were nOI being subjected to road tax before 1950 and they cannot be subjected to tax after Ihe 
Constitution. Even though the relevant rules were there, the tax was not actually being levied against 
the Union of India's vehicles. Writ petilion by the Union of India was accepted; Union of lOOia v. 
State of PUll jab. AIR 1990 P&H 183 (l.S. Sekhon J) (II is not clear how the High Court entertained 
a dispute between the Union of India and the State. Under the Constitution, the Supreme Court has, 
exclusive jurisdiction in such disputes). 

PropCrty owned by a Government company or a statutory corporation, which has a corporate 
personality of ilS own, cannot be said to be 'property of the Union' and may, therefore, be liable 
to State or municipal taxation; I.A.,I,.I. v. MUllicipai Court, AIR 1991 Del 302, paragraph 35. 

286. Restrictions as to imposition of tax on the sale or purchase of goods.--{ I) 
No Law of a State shall impose. or authorise the imposition of. a tax on the sale or 
purchase of goods where such sale or purchase takes place-

(a) outside the State; or 

(b) in the course of the import of the goods into, or export of the goods out of, the 
territory of India. 

t[***J 

2[(2) Parliament may by law formulate principles for determining when a sa1~ or 
purchase of goods takes place in any of the ways mentioned in clause (I). 

3(3) Any law of a State shall, in so far as it imposes, or authorises the imposition 
01-

I. £xplfll\t.ltimllO clause (I) OJDilled by lbe Constilution (Sixlh Amendmml) ACI, t956, sec. 4. 

2. Subs. DY the COIlStitution (SiJ{lh Amendment) Act, 1956, for clauses (2) and (3). 
3. Subs. by the Constilution (Fony-sixth Amendment) Act. 1982, sec. 3, for dause (3) (w.e.f. 12-2·1983). 
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(a) a tax on the sale or purchase of goods declared by Parliament by IllW to be of 
special importance in inter-State trade or commerce; or 

(b) a lax on the sale or purchase of goods, being a tax of the nature referred to in 
sub·clause (b), sub-clause (c) or sub-clause (d) of clause (29A) of article 366, 

be subject 10 such restrictions and conditions in regard to the system of levy, rates and 
other incidents of the tax as Parliament may by law specify.]] . 

Notes on Article 286 

For the purposes of clause (a), a sale or purchase shall be deemed to have taken place in the 
Slate in which the goods have actually been delivered as a direct result of such sale or purchase 
for the purpose of consumption in Ihal Slate, notwithstanding the fact that under the general law 
relating to sale of goods the property in the goods ha~ by reason of such sale or purchase passed 
in another State; Associated Cement Y. CS.T., (1991) Supp (I) sec 251. paragraphs 6·9. 

A sale may be for the purpose of export but nol in the course of export, e.g. the 'penultimate 
sale' for the purpose of export; Murli Y. State ofHaryana, (1991) I sec 377, paragraphs 6·7 (3 
Judges). 

Export sales become complete only after the goods re.1ch the foreign destination; State of Orissa 
. Y. M.M.T.C .. JT (1994) 4 SC 628. 

287. Exemption from taxes on electricity.-Save in so far as Parliament may by 
law otherwise provide, no law of a State shall impose, or authorise the imposition of. a 
tax on the consumption or sale of electricity (whether produced by a Government of 
other persons) which is-

(a) consumed by the Government of India, or sold to the Government of India for 
consumption by that Government; or 

(b) consumed in the construction. maintenance or operation of any railway by the 
Governmenl of India or a railway company operating that railway, or sold to 
that Government or any such railway companY·for consumption in the construc
tion, maintenance or operation of any lailway, 

and any such law imposing, or authorising the imposition of, a tax on the sale of e1ec
. tricity shall secure that the price of electricity sold to the Government of India for 
consumption by that Goyernment, or to any such railway comj)any as aforesaid for 
consumption in the construction. maintenance or operation of any railway, shall be less 
by the amount of the tax than the price charged to other consumers of a substantial 
quantity of electricity. 

288. Exemption from taxation by States in resp«t of water or electricity 10 
certain cases.-(l) Save in so far as the President may by order otherwise provided, no 
law of a State in force immediately before the commencement of this Constitution shall 
impose. or authorise the imposition of. a tax in respect of any water or eleCtricity stored, 
generated. consumed. distributed or sold by any authority established by any existing 
law or any law made by Parliament for regulating or developing any inter-State river or 
river-valley. 

Explanation.-Tbe expression "law of a State in force" in'this clause shall include a 
law of a State passed or made before the commencement of this Constitution and not 
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lreviously repealed, notwithstanding that it or parts of it may not be then in operation 
:ither at all or in particular areas. 

(2) TIle Legislature of a State may by law impose, or authorise the imposition of, any 
.uch tax as is mentioned in clause (I), bUI no such law shall have any effect unless it 
las, after having been reserved for the consideration of the President, received his 
lssent; and if any such law provides for the fixalion of the rates and other incidents of 
.uch ta:o; by means of rules or orders 10 be made under the law by any authority, the law 
,hall provide for the previous consent of the President being obtained to the making of 
my such rule or order. 

289. Exemption of property and income of a Slate from Union taxation.-{l) The 
lroperty and income of a State shall be exempt from Union taxation. 

(2) No!.hing in clause (I) shall prevent the Union from imposing, or authorising the' 
mposition of, any tax to such c:\tenl, if any, as Parliament may by law provide in respect 
)f a trade or business uf any kind carried on by, or on behalf of, the Government of a 
;tate, or any operations connected therewith, or any property u!.ed or occupied for the 
)urposes of such trade or business, or any income accruing or arising in connection 
herewith. 

(3) Nothing in clause (2) sball apply 10 any trade or business, or 10 any class of trade 
Ir business, which Parliament may by law declare to be incidental to the ordinary 
unctions of Government. 

290. Adjustment in respect of certain expenses and pensions.-Where under the 
,rovisions oflhis Constitution the expenses of any court or Commission, or the pension 
,ayable to or in respect of a person who had served before the commencement of this 
:onstitution under Ihe Crown in India or after such commencement in connection with 
le affairs of the Union or of a State, are charged on the Consolidated Fund of India or 
le Consolidated Fund of a State, then, if-

(a) in the case of a charge on the Consolidated Flmd of India .. the court or commis· 
sion serves any of the separate needs of a State'., or the person has served wholly 
or in part in connection with the affairs of a State; or 

(b) in the case of a charge on the Consolidated FuntI oi a State, the court or Commis
sion serves any of !.he separate nee:1s of the Union or ;mother State, or the person 
has served wholly or in part in conneCUO!l with the affairs of the Union or 
another State, 

lere shall be charged on and paid o.Jt {Jf the Consolidated Fand of the State or, as the case 
"ay be, the Consolidated Fund of India or the Cc,nsolidated Fund of the other State, such 
lntribution in respect of the eXpenses or pension as may be IIgreed, or as may in default 
f agrument be detennined by an arbitrator to be appointed by the ClUef Justice of India 

1[290A. Aonual payment to certain Devaswom Funds.-A sum of forty.six laths' 
rid fifty thousands rupees shall be charged on, and paid out of the Consolidated Fund of 

I. IDS. by die CoIIStitWoa (Seventh Amendment) Act, 19.56,ICC. 19. 
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the State of Kera.la every year to the: Travancorc Devaswom FuDd; .and a sum of thirteen 
laths and fifty thousand rupees shall be charged on, and paid out of the Consolidated 
Fund of the State of I [Tamil Nadu) every year to the Devaswom Fund established in 
that Stale for the maintenance of Hindu temples and shrines in the territories transferred 
to that State on the 1st day of November. 1956. from the State of Tl8vancore.cochin.) 

291. Prhy pune sums of RaJers.-[Rep. by the Constitution (Twenty-sixth Amend
ment) Act, 1971. sec. 2.1 

CHAP1ER II-BORROWING 

292.. Borrowinl by the Government of lndia.-1be executive power of the Union 
Axtends to borrowing upon the security of the Consolidated Fund of India within such 
limits, if any, as may from time to time be fixed by Parliament by law and to the giving 
of guarantees within such limits. if any. as may be so fixed. 

293. Borrowinc by States.--(I) Subjcct to the provisions or this welc, the execu
tive power of a State extends to borrowing within the lerritmy of India upon the security 
of the Consolidated Fund of the State which such limits, if any, as may from time to 
time be fixed by the Legislature of such State by law and to the giving of guarantees 
within such limits. if any. as may be so fixed. 

(2) 1be Government of India may. subject to such conditions as may be laid down 
by or under any law made by Parliament. make loans to any State or, so long as any 
limits fIXed under article 292 are DOl exceeded. give guarantees in respect of loans raised 
by any State. and any sums required for the purpose of making such loans shaH bcr 
charged OD the Consolidated Fund of India. 

(3) A State may not without the consent of the Government of India raise any loan 
if there is still outstanding any part of loan which has been made to the State by the 
Government of India or by its predecessor Government. or in respect of which a 
guarantee has been given by the Government of India or by its predecessor Government. 

(4) A consent under clause (3) may be granted subject to such conditions. if any, as 
the Government of India may think fit to impose. 

CHAYIER m-PROPERTY. CONTRACTS. RlGIfI'S. LlABILITlES. 
OBUGATIONSANDS~ 

2M. Succasioa to properIJ', assets, I'igbts, liabilities .Dd obllptiom hi certain 
cases.-M from the commeoccmcnt of this Constitution-

(0) aD property and asscIs which immediately befme such commencement were 
vested in H'lS Majesty foc the purposes of the Government of Dominion of India 
and aD property and assets which immediardy before such commencement were 

I. w..." dIie ....... .-~ of .... ) Ad, 1961. (53 of 1961). KC. .. far "'IUdrV" (w.e.l. 
1~1·1969) , 
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vested in His Majesty for the purposes of the Government of each Governor's 
Province shall vest respectively in the Union and the corresponding State, and 

(b) all rights. liabilities and obligations of the Government of the Dominion of India 
and of the Government of each Governor's Province. whether arising out of any 
contract or otherwise, shall be the rights, liabilities and obligations respectively 
of the Government of India and the Government of each corresponding State. 

subject to any adjustment made or to be made by reason of the creation before the 
commencement of this Constitution of the Dominion of Pakistan or of the Provinces of 
West Bengal, East Bengal. West Punjab and East Punjab. 

295. SU«essiOD to property, assets, ri&hts. liabilities and obligations in other 
cases.-(l} As from the commencement of this Constitution-

(0) all property and assets which immediately before such commencement were vested 
in any Indian Slate corresponding 10 a Slate specified in Part B of the Fim Schedule 
shall vest in the Union, if the purposes fIX which such propeny and assets were held 
immediately before such commencement will thereafter be pwposes of the Union 
relating to any of the matters enumerated in the Union List, and 

(b) all rights liabilities and obligations of the Government of any Indian State 
corresponding to a State specified in Part B of the Farst Schedule, whether 
arising out of any contract or otherwise, shall be the rights. liabilities and 
obligations of the Government of India, if the purposes for which such rights 
were acquired or liabilities or obligations were incurred before such commence
ment will thereafter be purposes of the Government of India relating to any of 
the matters enumemted in the Union List. 

subject to any agreelnent entered into in that behalf by the Government of India with 
the Government of that Stale. 

(2) Subject as aforesaid. the Government of each State specified in Part B of the First 
Schedule shall, as from the commencement of this Constitution. be the successor of the 
Government of the corresponding Indian State as regards all property and assets and all 
rights, liabilities and obligations, whether arising out of any contract or olherwise, other 
than those referred to in clause (I). 

296.. Property accruiDl by escheat or lapse or as Bontl 1'IICalZtia.-Subject as 
ilereinafter provided. any propeny in the territOl)' of India which. if this Constitution 
iJad not come into opemtion, would.have accrued to His Majesty or, as the case may be. 
:0 the Ruler of an Indian State by escheat or lapse. or as bona vacantia for want of a 
ightful owner. shall, if it is property situated in a State, vest in such State, and shall. in 
my other case, vest in the Union: 

Provided that any property which at the date when it would have so accrued to His 
Majesty or to the Ruler of an Indian Stale was in the possession or under the control of 
:he Government of India or the Government of a State shall, according as the pmposcs 
for which it was then used or held were purposes of the Union or of a State. vest in the 
)nion or in that State. 

ExpIDnaJiOtl.-ln this article. the expressions "Rulers" and "Indian Swc" have the 
oame meanings as in article 363. 
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1[197. Things of value within territorial waters or continental shelf Dod resource 
ottbc: udusive economic 'Zone to vesl in the UnioD.-{I) All lands, minerals and othc 
things of value underlying the ocean within the territorial waters, or the continenlalshell 
or the cJl.clusivc economic lone, of India shall vest in the Union and be held for th 
purposes of the Union. 

(2) All other resources of the exclusive economic zone of India shall also vest in lbi 
Vnion and be held for the purposes of the Union. 

(3) The limits of the territorial waters, the continental shelf. the exclusive economil 
zone, and other maritime zones, of India shall be such as may be specified. from liml 
to time, by or under any law made by Parliament], 

~(298. Power to carry on trade, etc.-The executive power of the Union and 0 
each State shall extend to the carrying on of any trade or business and to the acquisition 
holding and disposal of property and the making of contracts for any purpose: 

Provided that-
(a) the said executive power of the Union shall, in so far as such trade or busines: 

or such purpose is not one with respect to which Parliament may make laws. be 
subject in each State to legislation by the State; and 

(b) the said executive power of each State shall, in so far as such trade or busines: 
or such purpose is not one with respect to which the Stale Legislature may makl 
laws, be subject to legislation by Parliament.} 

Notes on Article 298 

Trade of business / 
The leading case on this article is Anroj v. Slott 0/ Molwrosiztra, AIR 1984 SC 781. The caSt 

dh.cusses, illlt'r alia, the relationship bet~een (a) articles 73 and 298, (b) article 258 and 298. 

F.xlra·territorial optralion 

It has been hcld thai the power of a State under article 298 extends to carrying on a trade il 
other Slates also: Kha:all Singh v. S,ott 0/ U.P., AIR 1974 SC 669. This implies that article 29! 
has been treated as an independent source of executive powct'. FOI, otherwise, on a combined read 
ing of article 162 and 245(1), the executive power of a State would be confined to the area of thl 
State, as it legislative power is so confined by virtue of article 245. 

Where a firm has been canying on the business of selling lubricants fOT 18 years, abrupt stopp
age of supply by the Indian Oil Corporation without notice is arbitrary. Decision of the StateJpublit 
authority under article 298 of the Con~tilUlion is an administrati~'e decision and can be impcache< 
on the ground that the decision is arbitrary or violative of article 14 of the Constitution of India or 
any of the grounds available in the public law field. In respect of a corporation like the Indian Oi 
Corporation. when, without informing the parties concerned, an alleged change of policy and (or 
that basis) action to seek to bring to an end the course of transaction over 18 years involving large 
amount of money is laken, the action IS not fair action. especially in view of the monopolistic natun: 
of the corporation in this field. Therefore. it is necessary to reiterate that even in the field of publk 
law, the relevant pcn;ons who are concerned or likely to be affected should be taken into confidence 

I. Subs. by the Con$litution (Fonieth Amendment) Att, 1976, sec. 2. (or :tI1icle 291 ( .... e.r. 27-5·1916). 
2. Subs. by the Constitution (Sevench Amendment) Act, 1956. sec. 20, for anick 298. 



Article 299 The Constitution of India 223 

Whether, and in what cin:umstances, that ronfidence should be taken into consideration, cannOt be 
laid down on any straight-jacket basis. It depends on the nanire of the right involved and nature of 
the power sought to be ellercised in a particular situation; Mahabir Auto Stores v. Indian Oil 
Corporation, AIR 1990 SC 1031 reversing; Mis MaMbir Auto Stores v.lndian Oil Corporation 
LId .. AIR 1989 Del 315. 

299, Contracts.-( I) All contracts made in the exercise of the executive power of 
the Union or of a State shall be expressed to be made by President, or by the Governor 
1( ••• ] of the State. as the case may, and all such contracts and all assurances of property 

made in the exercise of that power shall be executed on behalf of the President or the 
Governor'(···) by such persons and in such manner as he may direct or authorise. 

(2) Neither the President nor the Governor 2[ ••• J shall be personally liable in respect 

of any contract or assurance made or executed for the purposes of this Constitution, or 
for the purposes of any enactment relating to the Government of India heretofore in 
force. nor shall any person making or executing any such contract or assurance on behalf 

of any of them be personally liable in respect thereof. 

Notes on Article 299 

The position resulting from article 299 can be stated in this fonn: 

(0) Government contracts must be expressed as to be made by the President or the Governor. 

(b) They shall be executed by the competent peBon and in the prescribed manner. 

(c) If the above requirements are not complied with 

(i) Government is not bound by the contract, because article 299 is mandatory: 

(ii) the officer executing.the comract would be personally bound: 

(iii) the Government, however. if it enjoys the benefit of performance by the other 
party to the contract, would be bound to give recompense on the principle of 
quantum merit or quantum valebol (service or goods received). This is on quasi
co~ract (sections 65 and 70, Contract Act). 

(iv) Besides this, the doctrine of promissory estoppcl may apply on the facts. 

(If) In any case. the President or the Governor is not personally liable on the contract. 

Following are the imponant decisions supponing the above proposition:-

(i) State of W.B. v. B.K. Mondal, AIR 1962 SC 779. (Article 299 is mandatory). 

(ii) Karamshi v. State af Bamba),. AIR 1964 SC 1714. (Person executing must be 
authorised to enler into the control). 

(iii) Union of India Y. Rallia Ram, AIR 1963 SC 1685. (Tender and acceptance). 

(iv) Bihar Co-op Sociery v. Siphai, AIR 1977 SC 2149. (Quantum meruit). 

(v) M.P. Sugar Mills v. State af U.P" AIR 1979 SC 627. (Promissory estoppel). 

(vi) New Marine Coal Co. v. Union of India; AIR 1964 SC 152. 

The freedom of the Government to enter inlo business with anybody il likes is subject to the 
condition of reason and fair playas well as public interest: Mahabir Auto Y. I.D.C., AIR 1990 
SC 1031. 

I. 'The words "or the Rajpl1lmukh" omined by the Constitution (Seventh Arnendmc:nl) Act, 19$6, gee. 29 
and Sch. 

2. The words "nOr the RajPfmlukh" omined by sec. 29 and Sch., ibid. 
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300. Suits aDd proc:eedings.-( l) The Government of India may use or be sued by 
the name of the Union of India and the Government of a State may sue or be sued by 
the name of the Stale any may. subject 10 any provisions which may be made by Act of 
Parliament or of thl: Legislature of such State enacted by virtue of powers conferred by 
this Constitution, sue or be sued in relation to their respective affairs in the like cases 
as the Dominion of India and lhe corresponding provinces or the corresponding Indian 
Slates might have sued or been sued if this Constitution had not been enacted. 

(2) If al the commencement of this ConslilulioD-
(a) any legal proceedings are pending to which the Dominion of India is party, the 

Union of India shall be deemed to be substituted for the Dominion in those 
proceedings; and 

(b) any legal proceedings are pending to which a Province or an Indian State is a 
party, the corresponding State shall be deemed to be substituted for the province 
or the Indian State in those proceedings. 

Notes on Article 300 

Go'ernmenl liability in tori 

(a) The ruling principle is that Government is not liable for torts of its employees committed 

in the course of perfonnance of sovereign functions. 

(b) The theoretical doctrine as per (a) above is still adhered to, but it is being applied in a 
liberal manner and the couns inrerpcci "sovereign" narrowly, as is shown by recent law. 

It is enough to cire the following cases of importance:-

(i) P&O Steam Navigation Co. v. Secretary o/Slate, (1861) S Born HCR App A.(This was 
really a Calcutta ruling, reported in Ihe Bombay series). 

(ii) State 0/ Rajmthan v. ViJ)'awaJi. AIR 1962 SC 933. 

(iii) Shyam SWIder v. State of Rajasthan, AIR 1974 SC 980, paragraph 21. 

(iv) Kasturi LAI v. Stale oIU.P .. AIR 1965 SC 1039. 

(v) Union 0/ India v. Sugrabai, AIR 1969 Born 13. 

(vi) Virendra v. State o/U.P., (1955) 1 SCR 415, 436. (Act of State). 

A suit lies against the Government for wrongs done by public servants in the course of business, 
such as death or injury caused to a person by Police atrocities; Saheli v. Commissionu 0/ Police, 
AIR 1990 SC 513. 

'[CHAPTER IV-RIGHT TO PROPERTY 

JOOA. Persons not to be deprived of property save by authority of law.- No 
person shall be deprived of his property save by authority of law.] 

Notes OD Article 300A 

NllIun a/IM"'ht 

Righi not to be deprived of property save by authority of law is no longer a fundamental right, 
though it is still a constitutional right; Bishamber v. Slatt! of U.P., AIR 1982 SC 33. 

I. Ins. by the CoD.5lilulion (Forty-fourth Amcndmcnll Act, 1978, sec. 34 (w.c.f. 2().6. 1979). 
I 
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Stale FitumCioJ Corporation 

Section 29, State Finance Corporation Act, 195 I gives the Corporation power to take possession 
of the property of an individuaJ concerned, if the latter makes the default in payment of any loan 
etc. The Finance Corporation Act does nol violate articles 14, 19, 21 or 300A of the ConslilUtion. 
The principles of natural justice have to be read into the section.- The Board of the Corporation 
consists of high ranking officials. When the industrial concern enleJs into an agreement with the 
Corporation it is fully aware of the provision. U the Corporation acts unfairty, the action can be 
challenged, but that docs not vitiate the provision; Alia Ceramics v. Glljarot Stau FiTUUlCl! Corp .. 
AIR 1990 Guj 105 (DB) (Case on article 300A). 

Requisitionin, 

There was a dispute between the operators of mini buses and their workel"5. Instead of referring 
the dispute to the proper forum. the State Government, purporting to act under section 3, West 
Bengal Requisition of Vehicles Act, 1979 requisitioned the bU$CS. The buses were then run by the 
Municipality though the requisition order did not mention thai they would be so run. It was held, 
that the requisition was illegal. Further, though the order was passed by the District Magistrate, he 
was actually acting under the orders of the State Transport Minister. Hence the requisitioning was 
maw fWl! and for extraneous purpose and void 

Nl!w Barradpport Mini Bus Owners Association v. District Magistratt. AIR 1990 Cal 268, 
290 to 293, p:ll1lgraphs 42-55 (Mahitosh Majumdar J) (reviews case law). 

As to the general effect or article 300A see; Elimbeth v. Statt of Ktrafa, AIR 1991 Ker 162, 
parngraph 24 (FB); and TESC v. Stale of Assam. AIR 1990 SC 123, 138. 

After the Constirution (44th Amendments) Act. the right to property is only a constitutional 
right. It is not a part of the basic structure. The Constitution (66th Amendment) Act, 1990 docs not 
destroy the basic structure of the Constitution; M.K. Kachar v. Statt of Gujarot, IT (1994) 4 SC 
473. 

A leller written by Private Secretary to the Minister. to the General Manager. Railways confen 
no legll~ right, nor can it be said to raise 'Legitimate expedience'; Union of Inditl v. Graphic 
Industries, JT (1994) 5 SC 237. 



PART XIII 

TRADE. COMMERCE AND INTERCOURSE WlTIIIN TIlE 
TERRITORY OF INDIA 

301. Freedom of trade, commerce and intercourse .......... Subject to the other 
provisions of this Part, trade, commerce and inlercourse throughout the territory of India 
shall be free. 

Notes on Article 301 

Imposition of duty does nol in every case tantamounts to infringement of article 301. One has 
to detenninc: whether the impugned provision amounts to a resmclion directly arnl immediately on 
the movement of trade or commerce. See the undermcntioned cases; 

(i) A/mbari Tea Co, Lid. v. Stat~ o/Assam, AIR 1961 SC 232: (1961) I SCR 809. 

(ii) AutorTUlbi/e·Traruporl (Rajasthan) LJd. v. SMuo/Rajasthan, AIR 1962 SC 1406: (1963) 
I SCR 491. 

(iii) Andhra Sugars Lui. v. Suue of AP, AIR 1968 SC S99. 

(iv) Slale of Madras v. N.R. Nataraja MudtJtiar, AIR 1969 SC 147: (1968) 3 SCR 829. 

(v) Slalt! o/KaalD v.AB Abdul K/wdjr.AIR 1970 SC 1912: (1970) SCR 700. 

(vi) Goody~ar India LId. v. Sta~ ofHaryana. AIR 1990 SC 781, 806, paragraphs 74 and 75. 
(vii) Maho.raja Tourist &",ius V. Slal~ ofGujaral, AIR 1991 SC 1650. 

302. Power or Parliament to impose restrictions OD trade, commerce and 
intercourse.-Parliament may by Jaw impose such restrictions on lhe freedom of trade, 
commerce or intercourse between one State and anolher or within any part of the terri
tory of India as may be required in the public interest. 

303. Restrictions on the legislative powers or th'e Union and or the States with 
regard to trade and commerce.-(I) Notwithstanding anything in article 302, neither 
Parliament nor the Legislature of a State shaH have power .10 make any law giving. or 
aulhorising the giving of, any preference to one State over another, or making, or 
authorising the making-of, any discrimination between one State and another, by virtue 
of any efl:lry relating to trade and commerce in any of lhe Lists in the Seventh Schedule. 

(2) Nolhing in clause (I) shall prevent Parliament from making any Jaw giving, or 
authorising the giving of. any preference or making, or aulhorising the making of, any 
discrimination if it is declared by such law that it is necessary to do so for the purpose 
of dealing wilh a situation arising from scarcity of goods in any part of the territory of 
India. 

304. Restrictions on trade, commerce and intercourse among States.
Notwithstanding anylhing in article 301 or article 303, the Legislature of a State may 
by law-

(a) impose on goods imported from other States1ror the Union territories] any tax 
to which similar goods manufactured or produced in that State are subject. so, 

I. IRI. by Ibe COII$(ilulion (Seventh Amendment) Act, 1956, sec. 29 and Sch. 
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however. as not to discriminate between goods so imported and goods so 
manufactured or produced; and 

(b) impose such reasonable restrictions on the freedom of trade. commerce or inter
course with or within that State as may be required in the public interest: 

Provided that no Bill or amendment for the purpose of clause (b) shall he introduced 
or moved in the Legislature of a State without the previous sanction of the President. 

Notes on Article 304 

The test of reasonableness for the purpose of clause (b) of article 304 would be the same as the 
test adopted for the purpose of article 196. See the undennentioned cases: 

(I) Tilw Ramfi v, S/at~ 0/ U.P .• (1956) SCR 393. 

(ii) Kalyani Slor~s v. Stat~ o/Orissa, AIR 1966 SC 1686. 

Article 304 (4) 

The list of anicle 304(a) may be thus Slaled. Taxation by a State on goods imported from outside 
is valid provided it is non- discriminatory and this includes of sales tax so long as it is non
discriminatory. See the undermentioned cases: 

(j) Stare 0/ Madras v. Na/araja, Am 1969 SC 147. 

(ii) Start 0/ Rajastlwn v. MangUal. (1969) SCC 710. 

(iii) IruiioJr Cemefll v. Stale of A.P., Am 1988 SC 567. 

A notification issued in exercise of legislative power under sections 24 and 25, U.P. Sales Tax 
Act. 1948. is a "law" within anicles 304 and 306; VUko Ekcrroflics v. Stale of Punfr.Jb, AIR 1990 
SC 820. 

An action which furthers the economic development of the whole of India and its unity by 
removing economic barriers cannot be said to be discriminatory; Video Electroflics v. Stilte 0/ 
Punjab, AIR 1990 SC 820, paragraphs 20-28 (3 Judges). 

Regulatia"n and Prohibition must be distinguished from each other. 

(0) A rule which totally prohibits the movement of forest produce betw~n specified hours is 
prohibitory, (b) A rule which permits, transport. subject to specified conditions, for preventing 
public injury or to serve the public good e.g. in pursuance of the directive under article 51A would 
be a reasonable restriction whether under anicle 19(1)(g) or under article 304; State 0/ T.N. v. 
Sanjeetha, AIR 1993 SC 237, paragraphs 11 and 18. 

The illegal fcling of trees may be regulated by requiring that no forest produce should be trans
ported from one place 10 another without obtaining a pennit from a specified officer; Aramachine 
v. Stale 0/ Rajrutlwn, AIR 1992 Raj 7, paragraphs 10, 14 and \7. 

Where the State law does not offend against article 301 or article 303. it n~d not be examined 
whether the conditions imposed by article 304 are satisfied; Video Electroflics v. State 0/ Punjab. 
AIR 1990 SC 820, paragraphs 20, 28 (3 judge~). 

Where an assessee purchaseS upon scrap from both local dealers in the State of Kamataka and 
dea1eB outside the State and the State of Kamataka imposes a tax on the sale of ingots manufactured 
out of scrap purchased from outside the State while ingots manufactured from locally purchases 
scrap would not be subjected to such a tax, the would be hit by clause (0) of article 304; Aruihra 
S.C. v. C.CD.T., AIR 1990 SC 1912, paragraphs 22-23. 
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Artidr 304(b) 

A requirement to deposit a cash amount as security for realisation of the money due under a 
Chit Fund Scheme has been held 10 be in the public interest; Subodhaya Chit Fund (P.l LId. v. 
Director o/Chits, AIR 1991 SC 998, paragraph 4. 

Where the original Act received the Presidenl's sanction under aniele 304 (b) no fresh sanction 
is required where the Amending Act, without imposing any additional restriction merely varied the 
form of restriction; Subodhaya Chit Fund (P.) Ltd. v. Director of Chiu • AIR 1991 SC 998, 
paragraph 5. 

I (305. Saving of existing laws and laws providing for State monopolies.-Nolhing 
in articles 301 and 303 shall affect the provisions of any existing law except in so far 
as the President may by order otherwise direct; and noming in article 301 shaJl affect 
the operation of any law made before the commencement of the Constitution (Fourth 
Amendment) Act, 1955, in so far as it relates to, or prevent Parliament or the legislature 
ofa State from making any law relating to, any such matter as is referred to in sub-clause 
(ii) of clause (6) of article 19.1 

Notes on Article 305 

Where a pre-existing State Act is amended by a post Constitution Act then the protection of 
article 305-

(a) is available to the amending ACI also if it is merely clarificatory; but 
(b) is not available in so far as the amending Act makes any additionaJ provisions; PWfjab 

Traders v. State of PUJIiab. AIR 1990 SC 2300, parugraph 14. 

306. Power of certain States in Part B of the First Schedule to impose restrictions 
on trade and commerce.-/Rep. by the Constitution (Sevenrh Amendment) Act, 1956, 
sec. 29 and Sch. J 

307. Appointment of authority Cor carrying out the purposes DC articles 301 to 
304.-Parliament may by law appoinl such authority as it considers appropriate for 
carrying out the purposes of 8!ticles 301. 302. 303 and 304, and confer on the authority 
so appointed such powers and such duties as it thinks necessary. 

I. Subs. by the Constitution (Fourth Amendmenl) Act, 1955. IICC. 4. 



PART XIV 

SERVICES UNDER THE UNION AND THE STATES 

CHAPTER I-SERVICES 

308. Interpretation.-In this Part. unless the context otherwise requires. the expres
sion "State" '{does not include the Slate of Jammu and Kashmir]. 

309. Recruitment and conditions of Service of persons serving the Union or a 
State.-Subjeci to the provisions of this Constitution, Acts of the appropriate Legisla· 
ture may regulate the recruitment, and conditions of service of persons appointed. 10 

public services and posts in connection with the affairs of the Union or of any State: 
Provided that it shall be competent for the President or such person as he may direct 

in the case of services and posts in connection with the affairs of the Union. and for the 
Governo?-[***l of a State or such person as he may direct in the case of services and 
posts in connection wi!h the affairs \lfthe State, to make rules regulating the recruitment, 
and the condition~ of service of persons appointed, to such services and posts until 
provision in that behalf is made by or under an Act of !he appropriate legislature under this 
article, and any rules so made shall have effect subject to the provisions of any such Act. 

Note! 00 Article 309 

Administrative Instructions 

Though non·statutory Rules cannot modify statutory Rules, there is nothing 10 prevent the 
Government from issuing administrative instructions on matters upon which the statutory Rules are 
silent; CO'""troff~r v. Mohan, (1992) I SCC 20. 

AdvrrSt nnuub 

Adverse remarks against which a representation is pending should not be taken into account 
when considering an employee's case for selection to the Selection Grade, elc.; S"JI~ of M.P v. 
8ar1i, (1990) Supp sec 736. paragraph 6. 

If an adverse order is challenged in a court of law, it is always open 10 ~ competent authority 
to place before the court the reasons which may have led 10 the rejection of the representation: 
Union of India v. E.G. Numbudri. AIR 1991 SC 1216 

A copy of the adverse entry is to ~ supplied to the employee within a reasonable ~me. This 
obligation to communicate does IIOt extend 10 any observation in the enuy which is rwI adVCBe to 
the employee; Bailcunthn v. 0.101.0., (1992) 2 SCC 299, paragraph 33 (3 Judges). 

The remarks in II Confidential Report are used as data of comparative merit when questiOIl5 or 
promotion, confinnation, crossing of efficiency bar,tennination of service. dT' of the employees in 
question arise; Union o/India v. Nambudri, (1991) 3 sec 38, paragraph 6. 

Application under section 19 of the Administrative Tribunals Act lies for expunction of ndverse 
remarks; State of M.P. v. lkJni. (1990) sec 738, paragraph S. 

'I. Subs. by the Constitutioa (Seventh Amendment) ACI, 1956, ICC. 29 and Ith., fOf "mc3ll$ II. SI:IIe 
IpeciflCd iD Part A 01' Part 8 of me F"tn1 Sc:bcdaIe". 

2. The Words "Of ~" ominr:d by ItE Coastirutim (Sew:adI Amcadmcnt) Aa, t9!l6.1CC. 29II1II Scb. 
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AppoinlrMnI 

Though a person. by making an application for a post pursuant to an advertisement, does nol 
acquire any vested righllO be appointed to thai post. he acquires a right to be consiikred for selec
tion according to the terms of thaI advertisement The eligibility of a candidate for selection for a 
post depends upon whether he is qualified in accordance with the relevant Rules as they existed 
at the date of the advertisement for recruitment; Dnin v. Kama/aka P.S.c., (1990) 3 sec 157. 

Armld forces 

As regards retirees from the Armed Forces, the Supreme Court has nol accepted the demand of 
retirees of armed forces for "one rank one pension"; Indkm Ex- SaviC/~ uagut' v. UniOIl of India, 
AIR 1991 SC 1182, paragraphs 8,10 and 18. 

II is legitimate for the State Government 10 announce special benefits of pension. increments 
elc, 10 persons enrolled in the armed forces durjng emergmcy as contrasted with those enrolled 
before emergency. Older men, by joining the mililary service, losl the chance of joining other 
Government departments. The discrimination is reasonable; DhDn Singh v. Slate of Haryana, 
AIR 1991 SC 1047. 

Compulsory rdirement 

Compulsory retirement docs nol contain any stigma and is based on the subjective satIsfaction 
of the authority. However, an order of compulsory retirement cannot be quashed under article 226, 
on the ground that the adver!!e entry W3S not communicated to the petitioner, or that rules of natural 
justice or the requirements of arock 21 of the Constitution have not been complied with; Union of 
India v. Reddy, AIR 1990 SC 563, paragraph 27; Stale of Sikkim v. Sonam, (1991) Supp I 
SCC 179. paragraphs 4 and 5. 

Criminal proceedings 

Since arocJe 20 (2) has been held to be applicable only to punishment in judicial proceedings, 
there is no question of its application where a prosecution or acquittal in a criminal proceeding is 
followed by a departmental proceeding against a Government servant and vice versa. Conversely, 
recovery of embezzled or other recovery due to the Government by departmental proceeding can 
not bar a criminal prosecution for the offence, if any; Bishwanalh v. Union of India, (1991) 16 
ATC 912 (Cal), pan:graphs 14-16 (FB). 

Discrimituztion 

Even as between employees of the same class of service, it would be permissible 10 give weighl
age to those who acquire!' reJt:vanl higher qualification, which is reasonable, e.g. giving accelerated 
promotion to the most meritorious in order to allract brilliant candidates to the pl.lblic service; 
Biswas v. Slate think of/tulia. (1991) 2 UJSC 567, paragraph 4. 

If the Rule be applicable to all classes of Government servants,. it cannot be challenged as 
diSCriminatory, but if it is main fid~, or arbitrary or perverse, the order may be s!ruck down; 
Baikumlla v. CD.M.O., (1992) 2 sec 299, paragraphs 32 and 34 (3 Judges). 

~plollulion 

The Slate should nol exploit its employees nor should it take advantage of the hclplessness of 
either the employees or the unemployed persons. The Stale should act as a model employer and 
give equal pay for equal work. It should not keep a person in 8 temporary or ad hoc status for long, 
and take steps for their rcgularisation; SUJu oj HaryruIQ v. Pyartl, (1992) 4 sec 18. 
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The rule of equality of pay cannot be so applied as to give to an employee the higher emoluments 
of a post in which he has never worked; Virendu v. Avinash, AIR 1991 SC 9.58. 

In general, the grant of a higher pay to a junior in the same cadre would be violative of the rule 
of "equal pay for equal work". But to this there are exceptions founded on justifiable grounds or 
intelligible differential. e.g. where the higher pay offered to a junior is peBonalto him, say, on 
account of additional duties; Chiq Engineu v. Jagdish, AIR 1991 (sq. paJ1lgraph .5. 

EzamintJJion 

The court would not interfere with the comparative merits of candidates as assessed by the 
examining body, in the absence of bias or mo.ltJfuif!S or material irregularity in the Constitution of 
the examining body or the procedure adopted by it-because these are matters requiring an expert
ise which the courts do not possess; Dalpat v. MahiJjun. (1990) I SCC 305, paragraph 12 
(3 Judges); Jaswunt v. SUJU of Punjab, (1990) Supp (I) sec 313. paragraph 6. 

Gmlilily 

Government has no longer any discretion to forfeit gratuity on any ground; Jesuratrwm v. Union 
0/ India, (1990) Supp SCC 640, paragraph 2. 

lligh Court 

In regard to making appointments to clerical posts in the subordinate couns, the Chief Justice 
of the High Coun cannot depart from the r:onstitutional and statutory !,rovisions on the subject. If 
the Chief Justice takes upon himself the power of both the authorities mentioned above to make 
selections fOf, as wcll as appointments in, the establishments of the subordin~le courts, such 
appointments shall be void; PU/laswamy v. Chief Justict, AIR 1991 se 29.5. 

inierpreUJtitJn 

Subject to certain limitations. Government's interpretation of its own rules and the polky 
dedsions made therellndcr should be respected by the courts; Ajut v. Slate a/Rajas/han, (1991) 
Supp 1 sec paragraph 12, 

There is nothing contrary in preparing a select lisl based on the results of the written test alone 
and then 10 call for interview out of that lisl, depending upon the number of vacancies available; 
Biswas v. Stale Bank a/India. (1991) 2 UlSC .567, paragrnph 4. 

Where the Rules relating to recruitment do not require that both written and villa voce lests 
should be adopted, selection by interview alone cannot be held to be illegal. There is no inflexible 
standard as to Ihe duration of an interview. A candidate cannot complain that the interview was too 
short, except in the case of a Selection post. i.e., of a higher category; Sardara Singh v. Stale of 
Punjab, AIR 1991 SC 2248, paJ1lgraphs 6 and 7. 

The court would not interfere where. in the absence of the Rules fixing any pass marks for the 
interview lest. the eumining body fIXes a 40% pass marks for the inlerview 85 for the written test; 
Manjut v. RS.I.C., AIR 1990 SC 1104, paragraph 6 (3 Judge Bench). 

Ue. 

When a Government servant's lien is 5uspended under the Rules. e.g. while he is appointed 10 
a deputation post, he loses all chances of being considered for promotion during the period of such 
suspension of lien. His lien in the parent cadre is revived only when he reverts to the parent cadre 
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citheron his own option. or on release from the deputation; Ram Saran v. Stale 0/ PwJjab, (1991) 
2 sec 253, paragraphs 14, 19-21. 

The lien on a post is acquired only when the employee has been confinned and made peJmancnl 
on that post and not.earlier, Trivhu v. SWe of U.P., AIR 1992 SC 492, paragrapbs 21-22. 

Mmulmnw 

Mwulamus would issue to give the petitioner the same pay scale as has been given to employees 
of the same cadre. without any rationaljuslirlt:ation; Slate of W.B. v. Debdcu. (1991) I sec 138, 
paragraph J 5: SIlJU of RajaSlhan v. GurcMmn. (1990) Supp sec 178, paragraphs 10-11. 

MGtUltzU ID GDrenlllUN 

In an appeal from a judgment of the Andhra Pradesh High Court, the Supreme Coun has held 
thai the High Coun or the Administnuive Tribunal cannot issue a mandate to the Slate Government 
to make seJVice rules under article 309 of the Constitution. 'The couns cannot usurp the functions 
assigned to the cxerutivc under the Constitution and cannot even indirectly require the executive 
to exercise its rule.making power in any manner. The Court cannot assume to itself a supervisory 
power over the rule-making power of the execmive under article 309 of the constitution". The 
Constitution does not permit the court to direct or advise the executive in matters of policy or to 
sennonise regarding any matter which~ under the Constitution. lies within the sphere of legislature 
or e.lecutive: MaUikarjuna Rao v. State.o/ A.P., AIR 1990 SC 1251. 1255, paragraphs 1()..12. 

OfjU:iating PDst 

Where an officer. substantively holding a post, it ordered merely to discharge the duties of a 
higher po$l in the e.ligencies of public service:, he: is not entitled to the emoluments of the higher 
posl He can claim only what is called the "charge a1lowance";Ramakan' v. Union 0/ India. AIR 
1991.5C 1145. paragraph 4. 

I'rlHel 

The l.l.C. cannot tenninate the services of a lady employee who refuses to give particuJan; 
about her menstrual periods. To demand such infonnation compulsorily violates the right of privacy 
Howing from article 21 of the Constitution. The l.l.C. can (if it so chooses) get the employee 
medically examined, i(the infonnation in question is mJuired to check pregnancy. etc. Num v. 
L.I.C., (1992) I sec 216. 

PrrmrWory Estoppel 

A changc of policy is also controlled by the doctrines or promissory estoppel: Amrit v. Stale 
Df PlUljab • (1992) 2 SCC 411. paragraphs 4..6. 

PrD",otum. 

Any change in the Rules which affects the right to be considered for promotion would offend 
articles 14 and 16 but not a change which merely affect tbe chances of promotion. Any change in 
the Rules will, therefore. not be applicable only to vacancies which occurred prior to the amend
ment. But the petitioner was given the be~fi' of a retrospective amendment which tookplace during 
the pendency of hi3 litigation; Shewao v. Goyindroo, AIR 1991 SC 76, paragraph 3. 

In considering an employee for promotion, the relevant authority is entitled to take into 

coosideBtion the penalties imposed on him. including censure upto the: date when such considera
tion takes place; Union of India v. K.V. Jtura1cirrunan, AIR 1991 SC 2010. paragraph 8 (3 Judges). 
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The mere pendency of a departmental proceeding at any stage is.not sufficient for not consider
ing an employee's case for promotion or to withhold his promotion; Union of India v. Tl!jendra, 
(1991)4 sec 129, paragraph 4. 

Withholding of promotion on reasonable ground is permissible; Arunmugam v. Statl! o/T.M., 
(1991) Supp (I) SCC 199, paragraph 5. I 

The consideration of an employee for promotion may be postponed if he is suspended in view 
of the initiation of disciplinary of criminal proceedings against him; Union of India v. K. V. 
Jeuwk.iraman, AIR 1991 SC 2010: (9191) 4 SCC 109, paragraphs 16, 17 and 26 (3 Judge Bench). 

Where a person entitled to promotion under a statutory rule was unlawfully denied considera
tion, he would be entitled to be considered for promotion with the retrospective effect and his 
seniority would also be re-fixed on that basis. In such a case, those who would be affected by such 
order cannot complain of discrimination, but the court may issue suitable directions to avoid 
hardship to them: Ram v. StateofU.P .. AIR 1991 SC 1818. 

Where a person entitled to promotion under a slatutory Rule was unlawfully denied considera
tion he would be entitled to be considered for promotion with the retrospective effect and his 
seniority would also be-fixed on that b~is: RamauaJ v. Statl! o/H.P., (1991) Supp (I) SCC 198, 
paragraph 3. 

Provident Fund 

Under a pension scheme, Government has a continuing obligations so long as the retiree is alive. 
In a Provident Fund scheme, the retiree's right is cryslallise on the date of retirement and after that 
date Government has no obligation. Hence if, under the Provident Fund scheme, option IS given to 
the pension from a specified cut off date, there is no discrimination and it would not be hit by article 
14 of the Constitution; Krishna v. Union o/India, AIR 1990 SC 1782, paragraphs 30 and 31. 

While under a pension scheme Government has a continuing obligation so along as the retiree 
is alive, in a Provident Fund schcme, each retiree's right is crystalliscd on the date of retirement 
and Goyemment has no continuing obligation thereafter. Hence, if an option is given to the 
employee under the P.F. scheme to switch over to the Pension scheme from a specified cut off date, 
il would not be hit by anicle 14 of the Constitution; B.R.O.A. v. Union of India, AIR 1992 SC 767, 
paragraphs 8 and 10. 

Contributory Provident Fund retirees and Pension scheme oplees form two different classes: 
Stau 0/ Rajas/lwn v. Rajas/lwn Pensioner Samaj, AIR 1991 SC 1743. 

QlUJ/jfu:ation 

The coun would not interfere with the propriety of panicular qualification for a post laid down 
by the Government; Rangaswamy v. Govunmenl of A.P., (1990) I SCC 288, paragraph 6. 

II is competent for the appropriate authority to prescribe relevant qualifications for appointment 
to a post, provided Ihey are nOi unconstitutional. It is nOI for the courts to consider and assess 
whether they are propc~. A person who is aggrieved, can move the appropriate authority for review 
of the prescribed qualifications; Rangaswamy v. Government of A.P .. AIR 1990 SC 535. 

Being a matter of policy, it is open to the Government to change the qualifications for a pOst 
from time to time. Hut unless the amendlticnt is given retrospective effect, if cannot affect the right 
of a candidate who was duly qualified according to the rules which were in force at the time when 
the selection was made by the bQdy authorised to make it: Mahendran v. Sta/I! of Karnatalw, (1990) 
I SCC 41 I, paragmphs 4-5 (3 Judges). 
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Quota 

When appointments are made from more than one source, it is permissible to fix the ratio (k.nown 
as 'quota') for recruitment from the different sources, and if rules are framed in this regard, they 
must ordinarily be followed smelly; Dir~ct Recruit Association v. SU1l~ of Mahnrashtra, (1990) 2 
sec 715, paragraphs 21 and 47 (CD). 

Railways 

Employm in Railway Institutes and Railway Oubs are not railway cmploy~ and cannot be 
treated on par with emp10yees in statutory railway canteens; All India Railway Instituk FJitployrt!s' 
Association v. Union of India, AIR 1990 SC 9S2. 

Recruilnunt 

, In the absence of any constitutional bar (e.g. article 2)3). detc:nnination of ':'Ie mode of recruit
ment to a service or post, say by promotion. transfer or direct appointment. is a matter of policy of 
Ibe Government or other appropriate authority; Union of lnditJ v. Syed, '(1992)1 UJSC 590, 
paragraph 13 (3 Judges); RWlgaswamy v. GOVUTIlMIlI 0/ A.P .• AIR 1990 se 535. 

Subjecllo constitutional provisions (e.g. article 233 ofthe Constitution). it is for the Government 
(or other appropriate authority) to decide as a matter of policy, whether recruitment to a particular 
service should be by (a) promotion, (b) direct recruitment, or (c) transfer, Or.ssa l.S.A. v. Stale 0/ 
Orissa, AIR 1991 SC 382. paragraph 3. 

Retrenchment 

(I) Where, owing to reduction of wort or shrinkage of cadre, retrenchment becomes 
necessary, then the principle of "last come. first go" is applicable. subject 10 what 
is stated in (ii) below, 

(iI) If. in disregard of Ihis principle, a junior is retained in preference to 8 senior. article 
14 of the constitution is violated. 

(iii). But the above principle does not apply where services of 8 temporary employee are 
terminated on an assessment of his merit in accordance wid! the conditions of his 
service, 

(iv) In such a case, retaining a Junior with merit is no discrimination. 

See the umkrmentioned cases : 

Triveni v. State o/U.P., AIR 1992 SC 496. 

State of V.P. v. Kawhal, (1991) I see 691. paragraph 5 (3 Judges). 

Rrtrospectivity 

A rule operates prospectively unless it is made retrospective by express provision or by 
necessary intendment; MahouJran v. State of Kamatakn, AIR 1990 se 405. paragraph 5. 

A rule operates prospectively unless it is made retrospective by express provision or by necess
ary intendemcnt; Bt!Vin v. K.P.S.C., AIR 1990 se 1233. paragraph 13. 

Even where the restructuring of a service is necessitated by the mistake on the part of the Depart
ment. such change should not be so interpreted so as 10 prejudice those whci were in service prior 
to the date when the change i'n the rule took place; Nirmal v. Union ojlndKJ, (1991) Supp (2) see 
363. paragraphs 3 and 5. 
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Rlllrs 

So long as a Rule framed under articte309 is not duly amended, it is binding on the Govcmment 
and its action in matter covered by the rules must be n:gulatcd by the Rules; Bhamagar v. Union' 
of India, (1991) I sec 544, paragraph 13 (3 Judges). 

A rule made in exercise of the power under the proviso to article 309 constitutes law within 
the meaning of anicle 235. For the same reason, such rule may be struck down only on such grounds 
as may invalidate a legislalive measure, e.g. violation of articles 14 and 16 of the Constitution, and 
not because the court considers it to be unreasonable; Bansal v. Union o/India, AIR 1993 SC 978, 
paragraph 21. 

If the Rules are amended and the Government withdraws the requisition, before the candidates 
are called for interview pursuant to the advertisement, but the Service Commission goes on with 
the selection in tenos of the original Rules, a candidate so selected acquires no vested right: Jaiswal 
v. Debi, (1992) I UISe 731, paragraph S. 

A question of conflict arises when: a service has gol two sets ofRuk:s made under article ~.g. 
General. Recruiunent Rules and Special Recruitmml Rules (applicable to a particular Department such 
as the Molor Vehicles Bnmch); RLJghunalh v. Slakof KOTtUJlI1iD. AlR 1992 SC 81, paragraph 7. 

Ruk IIUlking power 

Rules as to service matten may be made-
(a) under article 309, proviso.or 

~~bicct to law made by competmtlegislation) by executive orden: SWU of Haryana v. 

Oi~ra, (i;;2/~SCC !18. paragraph 21. 

11 has been laid down by a Constitution Bench. lhallhe salary drawn on the date of retiremenj· 
cannot be re-opened as a result of any enhancement made at a later date for persons retiring 
subsequently; India &.-&rvicu Uag~ v. UrQon oflndW, AIR 1991 SC 1182. paragraphs 21 and 22. 

Srnioril1 

FvC'.n where the order of appointment may have stated that the appointment was temporuy 
or stop gap etc. yet, where it is established thal the appoinlcc has been working in that post 
for a long period (nllmber of years) without break. the court may apply the principle or 
"continuous officiation" and hold thai the appointee be deemed to have been regularised; 
Noyar v. Ullion of Illdia, AIR 1993 SC IS74; St.rJtr of Haryona 'I. Piara, ~IR 1992 SC 2130, 
paragraph 12 (3 Judges). 

A subsequent restructuring of the: sernce or delay in holding the seJedion fOr which the employee 
was not responsible cannoc lake away hioi seniority for promotion which he had acqudcd prior Ia the 
d2te of reslruClUre: Nimtlli v. UIIiotJ of India, ~1991) Supp (2) sec 363, parngmphs 4-6. 

II is open to the Stale to lay down any criteria whic!! is lhinks appro!Jri.ate. for determining 
seniority in service and it is nOI competent for the court to .trike down such Rule except on the 
ground that it is arbitrary or it results in inequality of opportunity amongst employees belonging 
to the same class, which would offend artide 14 or 16 oftbe olnslitution; Dhan Singh v. Stale 0/ 
Rajasthan, (1991) 2 Supp SCC 190, paragraph 10. 

Where promol~ ha'le acquin:d a higher qualification or ~ selected by the Public Service 
Commission, Government can give them some weightage in seniority, There is no improper 
discrimination and court cannot interfere with such a policy decision of the Government; Stale of 
A.P. v. MuraiUlilar. A I R 1992 SC 922. 
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Where a person has been denied seniority by a wrong application of the rules or without any 
reasonable ground, the court may di~t the competent authority to place him in the higher grade 
with effect from the date when his junior was placed therein, with consequential monetary benefits; 
Dlroram v. Administrator, (1991) 17 ATC 925, paragraph 4. 

In general, the court would not interfere with rules, or even executive instructions laying down 
the principles of seniority if they are 'reasonable, just and equilable~ Dt!vdulla v. SltIte of M.P., 
(1992) 19 ATC 154 (SC). paragraph 17. 

As bdwecn employees serving in the same service or cadre. seniority shall be dctennined by 
the Rules made under article 309. If there is no unconstitutionality is such Rules, the seniority inler 
se must be determined according to the criteria laid down in such Rules, I! 8. ronk and merit (where 
selected by the P.S.C.) the coun cannot lay down any other criteria; Slall! 0/ T.N. v. Pari, (1991) 
3 SCJ 302. paragraph 10 (3 Judges). 

The interpretation of Rules as to quota consistent with the Constitution, may be a difficuil task. 
No question of seniOrity arises till a person is appointed substanlive1y to a cadre post under the 
Rules; Chopra v. Statt! o/Haryana, (1992) 19 ATC 49] (SC), paragraphs 10- 17. 

When a person is appointed to a post according to the Rules. his seniority is to be counted from 
the date of his appoimment and not according to the date of his confirmation; Djr~ct R~crujl 
Association v. Stal~ of MaJwrashlra, (1990) 2 SCI 377. paragraph 13 (CD). 

If Rules have been made fixing a quota or ratio for appointment from the two sources. then 
inter Sl! seniority has to be guided by the quota rules; Sax~na v. State of V.P., (1992) 19 
ATC 96 (SC), paragraphs 6-7; Dirl!Ct Ruruit Association v. Stat~ 0/ MaJwrashtra. (1992) 2 
SCC 715 paragraph 47. 

Government can make rules laying down that persons recruited on a regular ba"i~ ~hal1 be placed 
(in seniority) below persons regularised. There is no iII~:!!.lty cailing for coun intervention. The 
former came into service after passing <! ~~lnpetitive examination; Bhamagar v. Union 0/ India. 
(1991) I ACC 544, paragraphs 8, 9 and 12 (3 Judges). 

Where the Rules themselves make a distinction between persons appOinted in the Directorate 
and the subordinate services as separate cadres. and such Rules are not held to be unconstitutional, 
a claim that common seniority should be maintained between the two cadres, is untenable; Som Raj 
v. Statl! o/Ha1')'WUl. (1990) 2 SCI I. paragraphs 5-6. 

Sl!rviu moltl!n: Judicial inlerfennce 

Judicial interference in service matters is called for only in order to examine that the action 
challenged before the court from the point of

(a) fundamental rights, 

(b) statutory provisions, 

(c) rules and instructions, 
(d) fairness; Stau of Haryana v. Piara, (1992) 4 SCC 118, paragraph 21. 

Temporary u"ice 

The State should not keep a person in temporary or ad hoc service for a long period. It should 
take steps for his regularisation; Dharwad Associalion v. Stellt! of Karnataka. (1990) 2 SCC 396, 
paragraph 23. 

TerminDJion 

If the termination (of an employee) is arbitrary, it will be violative of article 16, even though 
the employee is of an ad hoc, temporary or OffiCiating st8lus. or even casual employee; Shrilt!kM 
Y. SltlI~ of U.P., (1991) J sec 212. 
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Trans/u 

When a person belongs to a service or cadre which is transferable, then, in the absence of any 
statutory restrictions, a person appointed to the cadre or service is transferable Crom one post to 
another, in the inlere!.ts of public service. In such a case, transfer is an incident of the service and 
the employee cannot complain except where (a) il is ordered in violation of some mandatory statu
tory rule, (b) if il is actuated by mafajithl, that is, some collateral purpose olher than the inrerests 
of the administration, The court cannot, therefore, interfere on the mere ground that the transfer 
was made at the request of the employee and the competent authority granted it to avoid hardship; 
Shilpi v. State a/Bihar, (1991) Supp (2) see 659, paragraphs 3-4. 

Where employees are transferred from a Government Department to a statutory corporation 
and provision is made in the statute ( or in the directions issued thereunder) that their existing 
conditions of service would not be adversely affected by the transfer, the court would interfere if 
the corporation frames regulations 10 change the conditions of service 10 the disadvantage of the 
employees, e.g. in the mailer of the age for retirement; Dubey v. M.P.S.R.T.C., (1991) Supp (I) 
see 426, paragraph II. 

Vacancies 

State is not bound 10 fill up a vacancy. But the decision not to fill up a vacancy has to be laken 
bonafide for good reasons, The mere factlhat a person's name appears in the merillist does nol 
give him a right to be appoinled. But if the vacancy is filled up. the comparative merit (as reflected 
in the recruilmenttest) has 10 be respected and no discrimination is permissible; Shanknran v. Union 
of India, (1,991) 3 see 47. paragraph 7a. 

310. Tenure or office or persons serving the Union or a State.-:(I) Except as 

expressly provided by this Constitution, every person who is a membei of a defence 
service or of a civil service of the Union or of an all-India service or holds any post 
connected with defence or any civil post under the Union holds office during the 
pleasure of the President. and every person who is a member of a civil service of a State 
or holds any civil post under a State holds office during the pleasure of the 
Governor l

( ... ) of the State. 

(2) Notwithstanding that a person holding a civil post under the Union or a State 
holds office during the pleasure of the President or. as the case may be, of the 
Governo?(···] of the State, any controct under which a person, not being a member of 
a defence service or of an all India service or of a civil service of the Union or a State, 
is appointed under this Constitution to hold such a post may, if the President or the, 
Governor"(···) as the case may be, deems it necessary in order to secure' the services 
of a person having special qualifications, provide for the payment to him to compensa
tion, if before the expiration of an agreed period that post is abolished or he iI. for 
reasons not connected with any misconduct on his part, required to vacate that posts. 
__________ ~. I 

I. The words "or, as tbe case rnay be. the Rajprillllllkh" omitted by the Constitution (Seventh Amendment) 
Act. 1956. sec. 29 and Sclr.. ' 

,2. Thc words MOT, Rojpmrrlllkh" omitted by the CoDSiitution (ScvenUJ Amendment) Act. 1956. sec, 29;m11 
Soh. 

3. The words "or, the Rajpramukb" omitted by the CollSlitutiOQ (Seventh Amendment) Act, 1956, sec, 29 
""'S<h. 
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Noles oil Article 310 

PI=.,. 

The doctrine of pleasure codified in article 310(1) of the Constitution is a legacy of the English 
in order lO doctrine that a SCfVlIJII of the crown holds office during the pleasure of the sovereign. 
But protect civil servants against the political interference.. article 311 inlroduces certain safeguards. 
Moreover a specific contract can override the doctrine of pleasure; Purshottam v. Union 0/ /ndiiJ, 
AIR 1958 SC 36, 41; Motron v. Union of India, AIR 1965 SC 600. 

Where the doctrine of pleasure applies there arc no limitation other lhan those flowing from the 
Constitution or from rules or orders under the Constitution; MaJho Singh v. Stat~ of Bombay, AIR 
1960 80m 285. 

Exceptions 10 the doctrine as found in the Constirution illustrated of articles 124. 148,217,218 
and ~24.11 is also subject 10 fundamental rights; SUJI~ o/Oris:stJ v. Dhimulranath. AIR 1961 SC 
1715; Union of India v. More. AIR 1962 SC 630, 633. 

CD_ 

As to the effecl of commet; Sto.tt! o/Gujarat v. Kampaval. 1 (1992) 3 sec 226. 

ErpiTy of tum 

Where Miele 310 (2) applies and the services tcnninatcs on expiry of period then

(0) no notes is required. 

(b) there is no question of premature retirement; Statt! ofGujarat v. Kampaval. (1992) 3 
see 226; Agarwal v. Union of India. (1992) I UJSC 266. 

311. Dismissal. removal or reduction in rank of persons employed in civil 
capacities under the Union or a State.-(I) No person who is a member of a civil 
service of the Union or an all· India service or a civil service of a State or holds a civil 
post under the Union or a Sate shaH be dismissed or removed by an authority subordinate 
to that by which he was appointed. 

1«2) No such person as aforesaid shall be dismissed or removed or reduced in rank 
except after an inquiry in which he has been informed of the charges against him and 
given a reasonabre opportunity of being heard in respect of those charges2("*I: 

J1Provided that where it is proposed after such inquiry, to impose upon him any such 
penalty. such penalty may be imposed on the basis of the evidence adduced during such 
inquiry and it shall nOI be necessary to give such person any opportunily or making 
representalion on the penalty proposed: 

Provided further thai this clause shall nOI apply) 

~a) where a person is dismissed or removed or reduced in rank on the ground of 
conduct which has led 10 his conviction on a criminal charge; or 

I. SISbs. by the Constitution (Fiftcallh Amendmetd) Ad, 1963, sec. 10. fOl' ebuses. (2) and (3). 

2. Cenain words omitted by the Constitution (Forty_second Amendment) Act_ 1976. sec. 44 (w.e.f. 
3-1-lm). 
Sum. by the Constttulion (Fony-second Amendment) Aet, 1976, sec. 44, for certain words (w.eJ. 
3-1-19TI). 
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(b) where the authority empowered to dismiss or remove a person or to reduce him 
in rank is satisfied that for some reason. to be recorded by that authority in· 
writing. it is not reasonably practicable to hold such inquiry; or 

(c) where the President or the Governor. as lhe case may be, is satisfied that in the 
interest of the security of the State it is not expendient 10 hold such inquiry. 

(3) If. in respect of any such person ~ aforesaid. a question whether it is reasonably 
practicable to hold such inquiry as is referred to in clause (2), the decision thereon of the 
authority empowered lo dismiss or remove such pelSOn or lo reduce him in rank shall be final.] 

Notes 00 Article 311 

Misconduct 

The Punjab Police Mannual m,akes a distinction between 'misconduct' and 'gravest 
misconduct'. If lhe COUrt objectively finds thaI the conduct in question is no, of lhe gravest kind, 
then only a minor punishment can be awarded. In such a case, an order of dismissal would be set 
aside; S/O.tt! of Punjab v. Ram, (1992) 4 see 54 (3 Judges). 

Relief b, Supreme Court 

The extraordinary powers of the Supreme Coun are not fettered by any limitations. The court 
can grant any relief to meet the iOleresls of justice on equilable grounds, e.g. to direct the Stat.e to 
make some ex grlllill payment to an employee whose appeal has been dismissed. See the 
undennentioned casl:S : 

(J1 Tri"eni v. State of U.P., (1992) I SCJ 27. paragraph 31. 
(if) RajenJra v. Slate of M.P .• (1992) Supp 2 sec 513. 

(iii) Slale of U.P. v. Sani, (1992) 19 ATC 264 (SC). 
(iv) Prabhuswomy v. K.S.R.T.C., 19 ATC 266 (SC). 

The court may reduce a punishment of '~moval' into that of compulsory retirement; Mohapu 
v. Sr. Supdl .• (1991) Supp (2) SCC 503. paragraph 6. 

Where the coun directed reinstatement of a probationer who had been discharged without a 
lawful ground the court further directed that she would not be entitled to the salary from the dale 
of her discharge till that of her reinstatment. on a collateral ground; Neera v. LI.C., (1992) I SCJ 
321, paragraph 14. 

The powers of the Supreme Court under article 136to do substantial justice being wide enough~ 
the coun may make compassionate orders even where the appellant has no legal righl in his favour, 
e.g. where a temporary employee has been discharged on the availability of a regular recruit through 
the U.P.S.C., or he is discharged by notice according to Rules; Tri"eni v. Slale of U.P., AIR 1992 
se 496, paragraph 28. 

Administrative Tribunol 

In view of section 14(1 )(b) of the Specific Relief Act. 1963 the court cannot direct the employer 
to reinstate a dismissed employee, even though as a result of the dedaration of the coun that the 
dismissal was wrongful or unconstitUlional, the Government may be obliged to pUt him back 10 his 
post or another post of the same status; Om Praknsh v. State of U.P., (1991) Supp (2) sec 436, 
paragraph 3. 

There may be circumstances in which the coun may not on equitable grounds, interfere with an 
order of reinstatement which has been already implemented; Union of India v. Chhitkl, (1991) 
Supp (2) SCC 16, paragraph 5. 
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The High Coun. in writ jurisdiction. is nOI a coun of appeal. II cannot interfere on the ground 
of inadequacy or unreliability of the evidence on which the disciplinary authority has acted. It 
cannol review the evidence and come 10 its own conclusions; Maharashtra S,B.E. v. Gandhi, (1992) 
2 sec 716, panigrap~ 10, 38. 

After the establishment of an Administrative tribunal under the Administrative tribunals Act, 

1985 and application under section 19 of that Act would lie to the Tribunal. in place of the High 
Coun under ankle 226 of the Constitution. See the undermentioned cases: 

(I) Union of India v. Deep. (1992) 4 sec 432, paragraphs 3 and 6. 
(ii) C.S.I.R. v.lAbour Court, (1992) 19 ATe 414 (Luck). paragraph 2. 

So far as employees of the Government or authorities coming under article 323A(I) of the 
Constitution and section 14 of the Administrative Tribunab Act, )985 are concerned lhejurisdiction 
of the civil couns now belongs to the Tribunal set up under the Act (sec. I 50)}' and the remedy 
of the aggrieved employee is by an application under section 19 of the Act~ Ashok v. UniOIJ of 
India. (1992) 20 ATC 501 (Pat). 

By reason ofsection 28(b) oflbe Administrative Tribunal Act. 1985 the Administrative Tribunal 
shall not be entitled to exereise its jurisdiction over any matler which is pending before an Industrial 
Tribunal under the Industrial Disputes Act. 1947 e.g. In a conciliation proceeding under section 33 
of the Act; Sat Pal v. Dir., c.P. W.D., (1992) 19 ATC 544 (Del). 

Appeal lies to the Supreme Court from decision of Administrative Tribunal by special leave. 

This jurisdiction of the Supreme Court has not been effected by article 323A(2)(Q) of the 
Constitution. 

The Supreme Court would interfere where the matter in question falls outside the jurisdiction 
of the Administrative Tribunal under the governing statute. 

Proviso to articl6 jJl(2) 

This proviso is attracted when the authority is satisfied (from the material placed before it) that 
it is not reasonably placed to hold a depanmental enquiry. The decision to do so cannot rest solely 
on the ips~di:cit of the concerned authority. It is incumbent on those who support the orduto show 
thai the satisfaction is based on certain objective facts and is not the outcome of whim or caprice. 
There must be independent material to justify the dispensing with the inquiry envisaged by article 
311(2); laswant v. State of Punjab, (1991) I SCC 362, paragraph 5. 

A.bolition of post 

Even in the case of a permanent post, article 311(2) is not attracted, simply because abolition 
of a post for administrative exigencies could not be said to be a 'punishment' for so~ misconduct. 
and also because the creation and abolition of a post is the exclusive concern of the executive. The 
court thus upheld the abolition of the posts of Election Commissioners within 3 months of their 
creation; Dhnnva v. Union of India, AIR 1991 SC 1745. 

Where a post (even if it is a permanent post) is abolished. article 311(2) is not attracted. There 
is no "punishment" and no misconduct; Kamra v. N./.A .• (1992) 2 sec 36, paragraphs 4 and 5. 

Adv~rs~ "marks 

Where there is no rule requiring the competent authority to record or communicate reasons for 
rejecting a representation against adverse remarKS, such order of rejection cannol be challenged 
merely on the ground of non-recording of reasons, provided it was passed in a fair and just manner, 
after considering the materials on record. The competent authority may show the reasons from the 
notings in the file and other materials on the record; Gove~nt of India v. Nambudri. AIR 1991 
SC 1261, paragraphs 10 and I J. 
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Appelll 

For article 311(2), proviso to apply, it is not necessary for the Govc:mment to wait until the 
disposal of appeal or revision presented against conviction. But if the conviction is subst:quenlly 
ut asid~. on appeal or otherwise, the order of dismissal ceases to have effect and the empl~ is 
entitled to be reinstated forthwith and 10 recover mean of salary from the dale of dismissal tiD be 
is properly dismissed in compliance with article 311(2}; Babu Lal v. State oj HarytJlllJ. (1991) 2 
sec 3S. paragraph 7. 

Civil post 

The provisions of article 311 extend to all persons holding II civil post under the Union or a 
State, including members of the all India and State Service. Members of the Defence Services are 
thus excluded from the scope of this article. but not police officers. The only penons who are 
excluded from the purview of article 311(1) (which is in the nature of an exception to the gencrnl 
provision in article 310(1» are-

(a) members of Defence Services, and 

(b) penons holding any post connected with defence, but not Police Officen; Central Bank 

v. Bernard, (1991) I SCC 319. paragraph S. 

Compulsory ntinment 

Compulsory retirement (if penal) must comply with article 311; Ram Ekbal Sharma v. Slate oj 
Bihar, AIR 1990 SC 1368. 

Even though the order of compulsory retirement may be couched in innocuous language ~Ithout 
making any imputations against the Government servant. the court may, in appropriate cases, lift 
the veil to find out whether the order is based on any misconduct of the Government servant or 
whether it is bOflOfule: Ram Ekbal Shanna v. State of Bihar, AIR 1990 SC 1368. 

(I) Compulsory retirement in the public interest carries no stigma under rule 16(3), All India 
Services (Death-cum- Retirement) Rules, 1958 and the officer retains full pensionary 
·benefits. 

(ii) Loss of efficiency at that age is a ground of public intercst. It is not a punishment Hence 
article 311 (2) is not attracted. 

(iiI) Even if adverse entries are not communicated, the order is valid if there are no ma/afid~ 
etc; Baikumlw v. CD.M.O., (1992) 2 sec 299. 

Even an adverse: report for a sil1glt' year may constitute sufficient material for the Government 
to come to a decision that the employee's standard of work was not satisfactory and should therefore 
be retired. The reason is that the nature of the delinquency. and whether it is of such a nature as to 
require compulwry retirement is fot the departmental authorities to decide. The court will not inter
fere with the excrcise of that power except on the ground of malafules etc; PJtT Board v. Munhy. 
(1992) 2 sec 317, paragraph 5. 

Compulsory retirement under article 465A. Note I, Civil Service Regulations would not attract 
article 311(2) even if, in fact, the order is passed on the ground of misconduct. inefficiency or the 
like. Government servant does not, in such a case. lose tenninal benefits. No penal consequences 
are involved. Such an order does not amount to dismissal or removal; Baikuntha v. CD.M.O., 
(1992) 2 SCC 299, paragraphs 30 and 34. 

Assuming that there is no legal or collstitutional infirmity, a single adverse entry or adverse 
entries in the last 2 yea~. casting doubt upon the integrity of the employee can be the basis for 
compulsory retiremenl in the public interest; Post (Jfld Telegr(Jph Board v. MurlhY. (1992) 2 SCC 
317. 
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ConfllTlUltion 

When: the appoinuncnl of a tempornry employee is made for an unspecified or indefinite period 
of lime, he cannol claim that he has been automatically confinned on the expiry of the period of 
appoinrffICni. II is true, that the period can be extended indefinitely. But that docs nol mean thai 
the services of the incumbent holding the post would be eJllendc:d', Dhiroj v. Union 0/ InJ~. AIR 
1991 ~C73. 

Compulsory retirement 

Where an order of compulsory retirement has become fmal by an appellate order but the petitio
ner prays for a reconsidefldion of thai order, what is to be detennined by the authority (orTribunaJ) 
on such prayer. is not whether the order of compulsory retirement was vitiated on the merits (as is 
done while hearing an appeal), but whether the conditions for reconsideration, acconling 10 the 
relevant Rules or circulars, were fulfilled; SUJle of Rajasthan v. Shiv. AIR 1992 SC 1587, 
paragraphs 8 and 9 (3 Judges). 

An order of compulsory retirement is nOI liable to be quashed on the mere ground that 
uncommunicalcd adverse n:marts wen: laken into consideration; BailuntJra v. C.D.M.O., (1992) 2 
sec 299, paragraph 34 (3 Judges). 

Con of Rqwrt 

When: (he action proposed is twl based on a repon, 01" lhc: disciplinary authority itself is the 
Inquiry Officer, the omission to supply a copy thereof to the delinquent will not vitiate the 
proca:dings; Urrion of InJia v. Ram Jon, (1991) I sec 588, paragraphs 16-18 (3 Judges). 

CriIIIiJuzl procuding. 

Where the employee was acquitted on the merits and was reinstated on the basis thereof, and 
thereafter aUowed to retire on superannuation, it would be against the intcttsl of justice, to re-start 
the disciplinary proce¢ings against him on the basis of cenain observations of the High Court in 
lbc case rclating to a co-accused; Prafulw v. Stou of MtWutuhlra,. AIR 1992 SC 2209. 

Oak of birtA 

A question as to disputed age would not ordinarily be gone into in a writ petition because it is 
a question of fact. A decnie passed against a University or Board to correct the date of birth is not 
binding on the Government if the State has not been made a party. It can only be treated as evidence; . 
Diuctor v. Sitmkvi, AIR 1991 SC 308. 

When: an employee has throughout his canx:r accepted a particular date as his date of birth, by 
his own statement, and near about the date of hit supenmnuation, be makes a repraentation and 
fileS some documents, the Older of the relevant authority, made upon a considc:ration of those 
documents, cannot be assailed on the ground that the Older or rejection of his representation was 
made without giving him a prrsonaI hearing; E.uculire Engu.eer v. RongadNu. (1992) 2 UJSC 
453, pangraph 3. 

Diadual 

When a Government servant has been dismissed in contravention of "either artide 311(1) Of 

article 311(2), Of of a mandatory statutory rule, or oftbc principles of natural justice, he would be 
entitled lo"bring a suit against lhe Government; Sum of Pwijab v. Ram, AIR 1992 SC 2188, 
p;uagrapb II. 
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Whether any order discharging an employee, in exercise of the power conferred by the 
conditions of service amounts 10 an order of "dismissal" would depend upon several f~OB, sucb 

u-
(a) the nature of the enquiry, if any, that may have been held; 

(b) Ihe proceedings taten in lhc enquiry; 

(c) the subslaflcc of the fmal order passed on such inquiry; 

(d) malenal that existed prior to such order. 
For this purpose. court is entitled 10 examine the facts and the circumstances and the order; 

Babulal v. State of Haryana. (1991) I SCJ 296, paragraph 8. 

Froh inquiry 

Where an order of dismissal is set aside by any court on tire rrwrils, but the competent authority 
decides to hold a fresh departmental proceeding against the delinquent officer. be will not be 
entitled 10 be reinstated or 10 recover arrears of pay since the date of the original order of dismissal 
In tbe ground that it was declared by administrative authority to be a nullity; N~lson Y. Union of 
ltulia. AIR 1992 se 1980, paragrapb 10. 

InqulrJ: DUpelUiJIK "ilh 

The reasons recorded must I!X facil! show tbat it was nol reasonably pBclicable to bold a 
disciplinary inquiry, and must Dol be vague or irrelevant; C.S.D. v. Singasan. (1991) I sec 729, 

paragraph 5. 

Inquiry: IniJildjon and colUflgl 

Article 311 (I) does ROI require that the inquiry should be initiated or conducted by a partirular 
level of authority; Srinivasa v. C.A.G., (1993) I see 419, paragraphs 4-6. 

U8a1 lISSisttmce 

Ordinarily, natura) justice does not postulate a right to be represented or assisted by a lawyer. 
in departmental inquiries. But in particular circumstances. the rules of natural justice or fairness, 
may require.Jhar the person charged should have profCS3ional help if he so desires; I.I.T. v. Union 
of India, (1991) Supp (2) see 12, paragraph 15 (3 Judges). 

Ordinarily, natural justice does not postulate a right 10 be represented or assisted by a lawyer, 
in departmental inquiries. But in particular circumstances, the rules of natural justice or fa.imeM 
may require that lhe person charged should have professional help, if he $0 desires; Aggarwal v. 
H.S.D.C., (1991) 2 sec 283, paragraphs 6 and 8. 

No general principle regarding representation by a lawyer valid in all can be enunciated. A 
decUion has to be reached on a case to case basis on the situation particularities and the special 
requirement of justice of the; case. Where the Presiding Officer is stated to be a man of law, justice 
would require that the other party who has no legal background is reprcsc:ntcd by a lawyer, 
Aggarwal v. H.S.D.C .• AIR 1991 SC 1221. 

Maliee. 

Malice wiU be proved-

(I) where it is shown that the discretionary power was exercised for an unauthorised OfeJ:tra- . 

neous purpose, I!.g. where there is nothing on the record to justify the order of premature 
rc:tircment of the petitioner or the alleged 'public interest" is founded on noll-eJ:islcnl facts 
or circumstances, 01 on no evidence; 
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(ii) where it is shown that the order is arbitrary or perverse or, in other words, no reasonabl 
penon could form such opinion on the given material. 

In case nfpos! for fixed tenure. malice will be presumed; BaihUllha v. C.D.M.O., (1992) 2 SC( 
299. paragraph 34; Aggarwal v. Union oflndin. (1992) 3 sec 526. 

Opportunity 

Though the delinquent is no longer emitled 10 make any representaiion to the disciplinM) 
authority as 10 the nature or quantum of the punishmem proposed, the 42nd Amendment has no 
taken away the delinquent's right of appealllgainst the tina] order in lhe disciplinary proceeding 
where he can mow thai the findings of the Inquiry Officer or any of them have not been eslablishe< 
on the materials before the Inquiry Officer and that the Punishing Authority has been influencec 
by Such findings; Union of India v. Ramjan. (1991) 1 sec 588, paragraphs 15·17. 

PenoJ OnllT 

Even where an order is innocuous on its face and purports to be an order of discharge in accord· 
ance with the terms and conditions of the appointment, the court can lift the veil and find out Ibc 
real nature of the order and 10 set it aside ir it is penal in nature and was made without giving the 
employee any opportunity to show cause why he should not be dismissed for the misconduct 
alleged', Babulala v. State of Haryana., AIR 1991 se 1310, paragraph 8. 

Relnstaud employ" 

Where the reinstated employee has actually discharged his duties without any such rresh fixation 
or pay made in the order of reinstatement. he should get his full salary ror that period: Nelson v. 
Union of India, Am 1992 SC 1980, paragraph 14 (3 Judges). 

Remowd 

According to the Departmental Rules, there is some difference between dismissal and removal, 
as to their consequences. Thus, while a person 'dismissed' is ineligible ror re·employment unde·r 
the Government, no such disqualification attaches to a penon 'removed'; DattlUraya v. Municipal 
CommissioMTS, (1992) 2 sec 547, paragraphs 6-8. 

Seniority 

The coun will not disturb a seniority after a long lapse of time from when it was fixed: Dogra 
v. Sto.te of H.P., (1992) 4 see 455, paragraphs 10 and II. 

Temporary appointment 

In Sto.u of U.P. v. KaushaJ, (1991) I see 691, the court has summed up the poSition as under: 

"(a) If, on the perusal of the character roll entries or on the basis of preliminary inquiry on 
the allegations made against an employee, the competent authority is satisfied that the 
employee is not suitable for the service whereupon the services of the temporary 
emplo~es are terminated, no exception can be taken to such an order or tennlnation. A 
Government servant bas no right 10 hold the post; his services are liable to be terminated 
by giving him one month's notice without assigning any reason either undef" the tenus 
of the contract providing for such termination or under the relevant statutory rules regulat· 
ing the terms and conditions of tempornry Government servants. 

(b) However, this counhas made it clear that if the competent authority decides to takepuni· 
tive action, it may do (only) by holding a fonnal inquiry by framing charges and giving 
an opportunity to the Government servant in accordance with the provisions of article 
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311 of the Constitution"; Triveni v. Slale of U.P., AIR 1992 SC 496, paragraphs 26 
and 27. 

Where an appointment order states that the post was temporary, though likely to continue for 
n indejlJ'lite period, the: person appointed does not acquire an legal right to e)(tension. and his 
ervices may be tenninated by issuing notice under the Civil Services (Temporary) Rules. 1949; 
Jhiraj v. Union of India, (1991) Supp (2) sec 203, paragraph 8. 

Jf, on the: perusal of character roll entries or on the basis of preliminary inquiry into the 
Illegations made against an employee, the Government is satisfied that he: is not suitable. and. 
'onsequently the services of the temporary employee are terminated, then no exception can be taken 
o such termination. Such tennination is not punitive; Slale of V.P. v. Kawhal, (1991) I sce 691; 
iG.relUl v. SUJte of V.P., (1992) Supp (I) sec 524, 534. 

renuu post 

A 'tenure post' means a post held for a specified term. The appointmentlenninatcd on the e)(piry 
If that term. The question of superannuation or of premature retirement does not arise in the case 
If such post; Agarwal v. Union of lmiio, (1992) 2 UJse 266, pru:agraph 16. 

Appointment to a tenure post for which there is a fixed period comes to an end on expiry of the 
leriod. A penon so appointed cannot be compulsorily retired. An order of compulsory retirement, 
lassed against such a person on the basis of (alleged) "public interest" is liable \0 be quashed; 
Igarwal v. Union of India, (1992) 3 sec 526. paragraphs 16-17. 

rerm: Expiry oj 

There is no question of application of article 311 (2) where a person's services are sought to be 
erminated at the expiry of the tum for which he was engaged or al the e)(piry of the period of 
w/ice by which, in accordance with the conditions of his service, his services could be terminated, 
)rovided of course, the contract itself is not unconstitutional, say. for COfi{ravenlion of article 
111(2); Trivmi v. State o/U.P., AIR 1992 se 496, paragraphs 26 and 27 (3 Judges). 

312. All India Services.-{l) Notwithstanding anything in t[Chapter VI of Part VI 
)r Part XI], if the Council of States has declared by resolution supported by not less 
:han two-thirds of the members present and voting that it is necessary or expedient in 
:he national interest so to do, Parliament may by law provide for the creation of one or 
more all-India services 2(including an all-India judicial service] common to the Union 
lnd the States, and, subject to the other pro.visions of this chapter. regulate tbe 
~cruitment, and the conditions of service of persons appointed, to any such service. 

(2) The service known at the commencement of this Constitution as the Indian 
A.dministrative Service and the Indian Police Service shall be deemed to be services 
:reated by Parliament under this article. 

2{(3) The All-India judicial service referred to in clause (I) shall not include any post 
inferior to that of a dislrict judge as defined in article 236. 

(4) The law providing for the creation of the all-India judicial service aforesaid may 
:ontain such provisions for the amendment of Chapter VI of Part VI as may be necessary 

1. Subs. by the Corutitlltion (Fony·second Amendmenl) Act. 1976, ICC. 45. for "Part XI" (w.e.!. 
3-t·t9TI). 

2. Ins. by the Constitution (Porty-second Amendment) Act. 1976. sec. 45. (w.e.f. J-t·19m. 
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for giving effect to the provisions of that law and no such law shaH be deemed to be an 
amendment of this Constitution for the purposes of article 368.] 

Notes OD Article 312 

No law under clause (3) bas been made so far. 

'[3IlA. Power of Partiammt to yary or revoke cooditions of service of om«rs 
01 certain senius.-{ I) Parliament may by law-

(a) vary or revok.e, whether prospectively or retrospectively, the conditions of servi
ces as respect' remuneration, leave and pension and the rights as respects 
disciplinary matters of persons who. having been appointed by the Secretary of 
State or Secretary of State in Council to a civil service of the Crown in India 
before the commencement of this Constitution. continue on and after the 
commencement of the Constitution (fwenty-elght Amendment) Act, 1912, to 
serve under LL;,e GQvernment of India or of a State in any service or post~ 

(b) vary or revoke. whether prospecih,ely or retrospectively, the conditions of 
service as respects pension of persons who, having ~!! appointed by the Secret
ary of State or Secretary of State in Council to a civil service of tilt: C!,~Uln in 
India before the commencement of this Constitution. retired or otherwise ceased 
to be in service at any time before the commencement of the Constitution 
(fwenty-eighth Amendment) Act, 1972: 

Provided that in the case of any such person who is holding or has held the office of 
the Chief Justice or other judge of the Supreme Court of a High Court, the Comptroller 
and Auditor-Genera] of India. the Chainnan or other member of the Union or a State 
Public Service Commission or the Olief Election Commissioner. nothing in sub-clause 
(a) or sub-clause (b) shall be construed as empowering Parliament to vary or revoke. 
after his appointment to such post. the conditions of his service 10 his disadvantage 
ellcepl in so far as such conditions of service are applicable to him by reason of his 
being a person appointed by the Secretary of State in Council to a civil service of the 
Crown in India. 

(2) Except to the extend provided for by. Parliament by law under this article. nothing 
in this article shall affect the power of any Legislature or other authority under any other 
provision of this Constitution to regulate the conditions of service of persons referred 
to in clause (I). 

(3) Neither the Supreme Court nor any other court shaH have jurisdiction in 

.(a) any dispute arising out of any provision of. or any endorsement on. any coven
ant. agreement or other similar instrument which was entered into or executed 
by any person referred to in clause 0). or arising out of any letter issued to such 
person. in relation to his appointment to any civil service of the Crown in India 
or his continuance in service under the Government of the Dominion of India 
or a Province thereof; 

(b) any dispute in respect of any right. liability or obligation under article 314 as 
originally enacted. 

I. Ins. by the Conuitutiou (Twcary-eigblh Amcodmc:n) Act. 1972. ICC. 2 (w.c.r 29·8-1972). 
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(4) The provisions of this article shall have effect notwilhslanding anything in article 
314 as originally e~cted or in any ocher provision of this Cotlstitution.] . 

313.. Transitional prorisiom.-Until other provision is made in this behalf UDder 
this Constitution. all the laws in force immediately before the commencement of this 
Constitution and applicable to any public service or any post which continues to exist 
after the commencement of this Constitution. as an all-India service or as service or post 
under the Union or a State shall continue in force so far as consistent with the provisions 
of this Constitution. 

314.Provision ror protection or esisting officers or certain suvices.-[Rep. by the 
Constitution (Twenly~ighlh AmerrdJMnlJ Act. 1972, sec. 3, w.e.f 29-8-1972/. 

CHAPTER U-PUBUC SERVICE COMMISSIONS 

31S. Public Service Commissions for the Union and ror the.States.-{I) Subjet.1 
to the provisions of this article, there shaH be a Public Service Commission for the Union 
and 3 Public Service Commission for each State. 

(2) T'A 0 or more States may agree that th::re shaH be one Public Service Commission 
for that group of St2tes, and if a resolution to that effect is passed by the House or. 
where there are two Houses. by each House of Legis:ature of each of those States.· 
Parliament may by law provide for the appointment of a Joint State Public Service 
CommiSSIon (referred to in this chapter as Joint Commission) to serve the needs of those· 
States. 

(3) Any such law as aforesaid may contain such incidental and consequential 
provisions as may be necessary or desirable for giving effect to the purposes of the law. 

(4) The Public Service Commission for the Union. if requested so to do by the 
Governorl[U:II] of a ·State. may, with the approval of the President. agree to serve all 
or a.lY of the needs of the State. 

(5) References in this Constitution to the Union Public Service Commission or a State 
Public Service Commission shall, unless the context otherwise requires. be construed as 
references to the Commission serving the needs of the Union or, as the case may be. the 
State as respects the particular matter in question. ' 

316. Appointml!at aDd term of officI! or memben.--(l) The Chainnan and other 
members of a Public Service Commission shall be appointed. in the case of the Union 
Commission or a Joint Commission, by the President, and in the case of a State Commis
sion, by the Governorl[.uJ of the State: 

Provided that as nearly as may be one-half of the members of every Public Service 
Commission shall be persons who at the dates of their respective appointments have 
held office for at least ten years either under the Government of India or under the 
Government of a State. ;md in computing the said period of ten years any period before 

I. The words ~or Rajpramuklln omitted by the: Constitu(ioo (Seventh Amendment) Act. 1956, sec. 29-t 
'do. 
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the commencement of this Constitution during which a person has, held office under the 
Crown in India or under the Government 6f an Indian Slate shalf be included. 

1((tA) If the office of the Chairman of the Commission ~omes vacant or if any 
such Chainnan is.by reason of absence/or for any other reason unable to perform the 
duties of his office .. those duties shall, until some person appointed under clause (I) to 
the vacant office has entered on the duties thereof or, as the case may be, until the 
Chainnan bas resumed his duties, be performed by such onc of the other members of 
the Commission as the President. in the case of the Union Commissiort or a Joint 
Corrunjssion. and the Governor of the Slate in the case of a Stale Com~ission. may 
appoint for the purpose.] 

(2) A member of a Public Service Commission shall hold office for a term of six 
years from the date on which he enters upon his office or until he attains, in the case of 
the Union Commission. the age of sixty-five years, and in the case of a State Commis
sion or a Joint Commission, the age of 2[sixty-two years), which is earlier: 

Provided that-

(a) a member of a Public Service Commission may. by writing under his hand 
addressed. in the case of the Union Commission or a Joint Commission, to the 
President, and in the case of a State Commission, to the Governor)' .... ] of the 
State. resign his office; 

(b) a member of a Public Service Commission may be removed from his office in 
the manner provided in clause (I) or clause (3) of article 317. 

(3) A person who holds office as a member of a Public Service Commission shall, 
on the expiration of his terms of office, be ineligible for re-appointment to that offtce. 

Now OD Article 316 

The requirement in article 316(1) proviso. as 10 one half members being persons who have held 
office under Ihe Governmenl is direclory. Hence in a State Public Services Commission comprising 
cleven members, a challenge to the seventh member (who belongs 10 the non-servicc category) is 
not sustainable in law; Jai Shankor Prasad v. State 0/ Bihar, (1993) 2 sec 597. 

317. Removal and suspension of a member of a Public Service Cornnlission.-{ I) 
Subject to the provisions of clause (3), the Chairman or any other member of a Public 
Service Commission shall only be removed from his office by order of the President on 
the ground of misbehaviour after the Supreme Court, on reference being made to it by 
the President, has, on inquiry held in accordance with the procedure prescribed in that 
behalf under article 145, reported that the Chairman or such other member, as the case 
may be. ought on any such ground to be removed. 

(2) The President. in the case of the Union Commission or a Joint Commission. and 
the Governor3

' .... ) in the case of a State Commission, may suspend from office the 
Chainnan or any other member of the Commission in respect of whom a reference has 

I. 11\.$. by the CoDStifUlion {Fiftcenlh Amcncimcntj Act, 1963. sec. II. 

2. Subs. by the COI\SIitUlion (Fony-rU'St Amc:ndmcnl) Act. 1976, sec. 2, foc "sixty years". 
3. The WOlds ~or Rlljpnunuth" omined by the constilulion (Scvenlh Amendment) Ad. 1956, sec. 29 IIIld 

Sch. 



Article 317 The Constitution of India 249 

been made to the Supreme Court under clause (I) until the President has passed orders 
on receipt of the report of the Supreme Court on such reference. 

(3) Notwithstanding anything in clause (1), the President may by order remove from 
office the Chairman or any other member of a Public Service Commission if the Chair
man or such other member, as the case may be, 

(a) is adjudged an insolvent; or 

(b) engages during his term of office in any paid employment outside the duties of 
his office; or 

(c) is, in the opinion of the President, unfit to continue in office by reason of infirm
ity of mind or body. 

(4) If the Chairman or any other member of a Public Service Commission is or 
becomes in any way concerned or interested in any contract or agreement made by or 
on behalf of the Government of India or the Government of a State or participates in 
any way in the profit thereof or in any benefit.or emolument arising therefrom otherwise 
than as a member and in common with the other members of an incorporated company, 
he shall, for the purposes of clause (I), be deemed to be guilty of misbehaviour. 

Notes on Article 317 

Important judgments as 10 Public Service Commissions are the following:
(11 R~f~rmCt! unkr article 3I7( I J. AIR 1983 SC 996. 

(ii) U.P. Public S~",ic~ Commission v. Sur~sh, AIR 1987 SC 1953. 
(iii) K.P. Sen v. Stat~ ofW.B., AIR 1966 Cal 356. 

(iv) Hargovind v. Raghukul. AIR 1979 SC 1109. 

PrOpOrtWR 

The validity of the appointment of a particular member cannot be challenged on the ground that 
he did not belong to the category which was required to make up the 50% proponion; lai v. Stat~ 
of Bihar. (1993) 2 SCC 597, parngrnph 9-12. 

Misconduct 

In article 124(4) the word 'proved' qualifies the word 'misconduct' while thai qualification is 
absent in article 317(J). 

Such proof in the case of a Supreme Court Judge, comes from (the law enacted by Parliament 
under clause (5) of anicle (124), the inquiry under Ihe Judges (Inquiry) Act, 1968, which is absent 
in the case of a member of a Public Service Commi~ion. In the case of a member of the P.S.C., 
Ihe inquiry and proof of misbehaviour shall be made by the Supreme Court. while in Ihe case of a 
Supreme Court Judge, Ihat is 10 be done by the Committee set up under the Judges (Inquiry) Act; 
Sub-Commitlu v. Union of India, AIR 1992 SC 320, paragraph 45. 

If the Chairman of a State Public Service Commission is slapped on the face by another il is a 
case of misbehaviour under article 3l7( I) and renders the latter member liable to be removal! 

Infirmities under anicle 3l7(3Xc) must be such as 10 disable: the member from Ihe efficient 
discharge of his functions and must be of post-appointment origin. Where a university professor 
is appointed a member of State Public Sqvice Commission and is known to be blind. he cannot be 
removed on the ground of infirmity; Jai Shankar Prasad v. SUlIe of Bihar. (1993) 2 sec 597. 

I. In 1hc:·!Il.lller of reference under ankle 317(1) of the C,msrirulion of India, (1992) 2 sec 236, 250 
(3 Judges). 
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The provisions of priviso {b} to article 316 and the word 'only' in article 317(a) make it clear 
that the power to remove a Public Service Commission has been vested exclusively in the President. 

Hence, no court can exercise this power even by means of the wrt of quo ",arranlO. 

The detennination as to whether a member should be removed on the ground of infinnily is left 
to the subjcctive satisfaction oflhe President as to whether the intinnilY is such thaI it incapacitates 
the particular member for discharging the functions of his office; Jai y. StaU of Bihar, (1993) 2 
sec 597, paragrnphs 13, 15 and 18. 

In a reference under article 317 regulating enquiry and repon on the allegations made against the 
Chainnan Manipur State Public Service Commission, the Supreme: Coon directed that direct evidence 
in rrlation to the reference should be recorded by a sitting Judge of the High Court. IT (1994) 2 SC 63. 

Members of State Public Service Commission are not equal to the Chairman and cannot claim 
the same facilities as the Chairman; Biha, Public Service Commission v. Dr Shiv Jaum Thakur. IT 
(1994) SC 681. 

318. Power to make regulations as to conditions of service of members and staff 
oftbe Commission.-In the case of the Union Commission or a Joint Commission. the 
President and. in the case of a State Commission. the Governor[[***j of the State may 
by regulations 

(a) determine the number of members of the Commission and their conditions of 
service; and 

(b) make provision with respect to the number of member" of the staff of the 
Commission and their conditions of service: 

Provided that the conditions of service of a member of a Public Service Commission 
shall not be varied to his disadvantage after his appointment. 

319. Prohibition as to the holding 01 offices by members of Commission on 
cusing to be sucb members.~n ceasing to hold office. 

(a) the Chainmin of the Union Public Service C~mmission shall be ineligible for 
further employment either under the Government of India or under the Govern
ment of a State; 

(b) the Chairman of a State Public Service Commission shall be eligible for appoint
ment as the Chairman or any other member of the Union Public Service 
Commission or as the Chai~an of any other State Public Service Commission. 
but not for any other employment either under the Government of India or under 
the Government of a State; , 

(c) a member other than the Chairman of the Union Publir. Service Commission 
shall be eligible for appointment as the Chairman of the Union Public Service 
Commission or as the ell.urman of a State Public Service Commission. but not 
for any other employment either under the Government of India or under the 
Government of a State; 

(d) a member other than the Chairman of a State Public Service Commission shall 
be eligible for appointment as the Chairman or any other member of the Union 
Public Service Commission or 85 the Chairm&n of that or any other State Public 

I. The words Mor Rajpnmukh" omincd by [nc Coastitwoa (Seventb AmcndmtDt) Act, 19S6, sec. 29 and 
Sch. 
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Service Commission. but nol for any other employment either under the Govern
ment of India or under the Government of a State. 

320. Functions or Public Service Commission.-{ 1) It shall be the duty of the Union 
md the Slate Public Service Commission to conduct examinations for appointment to the 
;ervices of the Union and the services of the State respectively. 

(2) It shall also be the duty of the Union Public Service Commission. if requested by 
my two or more States so to do. to assist those States in framing and opemting schemes 
)f joint recruitment for any services for which candidates possessing special 
~ualifications are required. 

(3) The Union Puhlic Service Commission or the State Service Commission. as the 
;ase may be. shall be consulted-

(a) on all matters relating to methods of recruitment to civil services and for civil 

posts; 
(b) on the principles to be followed in making appointments to civil services and 

posts and in making promotions and tmnders from one serVice to another and 

on the suitability of candidates for such appointments. promotions or tmnsfers; 
(e) on all disciplinary matters affecting a person serving under the Government of 

India or the Government of a State in a civil capacity. including memorials or 
petitions relating to such matters; 

(d) on any claim by or in respect of a person who is serving or has served under the 
Government of India or the Government of a State or under the Crown in India 

or under the Government of an Indian State. in a civil capacity. that any costs· 

incurred by him in defending legal proceedings instituted against him in respect 
of acts done or purporting to be done in the execution of his duty should be paid 

out of the Consolidated Fund of India. or. as the case may be. out of the 
Consolidated Fund of the State; 

(e) on JlnY claim for the award of a pension in respect of injuries sustained by a 
person while serving under the Government of India or the Government of a 

State or under the Crown in I:tdia or under the GOVernme,lt of an Indian State. 
in a civil capacity, and any question as to the .linount of any such award. 

lnd it shall be the duty of a Public Service Commi~ion to advise on any matter so 
:eferred to them and on any other matter which the President, or, as the case may be. 
be Govemorl[ ••• ] of the State. may refer to them· 

Provided that the President as respect:. tt.e nil-India services and also as resJ>C:Cts other 
.. ervices and posts in connection with the affain of the Union and the Govemo,-2[···] as 
1'!speets oti:er services and posts in connt:Ction with the affairs of a Stale, may mate 
-egulation specifying the mallers in which either generally, or in any particular class of 
:ase or in any particular circumstances, it shdll not be necessary for a Public Service 
':ommission to be consulted. 

I. The wortb "or RIIjjnJDUkb"omirted by the Constitvtioa (Seventh AaJeIIdmmt) Acc,19S6.scc. 29111Jd' 
S<h. 

2. The wonb M Of R.II.jpramukh as the cue mIIy be" omitted by the Col'.stitutiOli (Sevealh Amendmc:nt) Act, 
1956, ~. 29 ILlId Sch. 
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(4) Nothing in clause (3) shaH require a Public Service Commission to be consulted ~ 
respects the manner in which any provision tefmed to in clause (4) of article 16 may be mad 
or as respects the manner in which effect may be given to the provisions of article 335. 

(5) All regulations made under the proviso to clause (3) by the President or th 
Governor'[·"] of a State shall be laid for not less than fourteen days before each Haus 
of Parliament or the House or each House of the Legislature of the State. as the cas 
may be, as soon as possible after they are made, and shall be subject to suc 
modifications. whether by way of repeal or amendment. as both Houses of Parliamcl 
or the House or both Houses of the Legislature of the Stale may make during the sessio 
in which they are so laid. 

Noles on Article 320 

Some of the important decisions on artide 320 are the following:-

(i) Nulimo v. Suueo/Haryana, AIR 1987 SC 169. (Commission's duty to forward names 
(ii) Kils/tavil v. U.P. HESC, (1985) I SCC 671. (Method of selection). 

(iii) State 0/ U.P. v. Rajasthan, AIR 1988 SC 162. (Re-opening selection). 

Ifbefore the selection is held. the Government withdn.ws its requisition from the Public Semc 
Commission neither the candidate nor the Commission itself can insist on continuing the proce! 
of selection; Jaiswal v. Dllbi. AIR 1992 SC 749, paragraph 5. 

When the Public Service Commission issues an advertisement at the behest of the Govemmen 
a candidate who is otherwise eligible according to the relevant Rules acquires a right to b 
considered for selection in accordance with those Rules as they existed at the date of the advenw 
ment cannot be deprived of that right by any subsequent amendment of the Rules unless it i 
retrospective; Dllvin v. U.P.S.C., AIR 1990 SC 1233. 

A selection by the Public Service Commission does not confer any right 10 the post upon th 
candidate and the Government has no legal duty to fill up all or any of the vacancies. At the sam 
time. it is now established that the Government is to oct/airty and has no licence of acting in a 
arbitraJy manner: ShanJ:Qran v. Union 0/ India, (1991) 3 sec 47 (CD). 

If the Government wants to disapprove or reject the list submitted by the Public Semc 
Commission it ought to do so within a reasonable time of the receipt of the list and for rrasons I 
be rrcorlhd and the Government cannot accept a part of the tist and reject the rest; A.sha v. Stat 
of J &: K. (1993) 2 sec 573. paragraphs 7 and 8. 

Even when: the court finds that the action ofthe appointing authority in making an appointmel 
overriding the selection made by the Public Service Commission was arbitrary, the court may no 
on humanitarian grounds. quash such appointment after a long lapse of time; Putuuwamy v. Chil 
Justiu. (1991) Supp 2 SCC 421. paragraphs 12 and 17. 

321. Power to extend functions of Public Service CommissioDS.-An Act mad 
by Parliament or. as the case may be. the Legislature of a State may provide for th 
exercise of additional functions by the Union Public Service Commission or the Stat 
Public Service Commission as respects the services of the Union or the State and als 
as respects the services of any local authority or other body corporate constituted by la' 
or of any public institution. 

I.. The wonh "Of JU,jpramukh" omitted by the Comtitutica (ScYePth An:admeDt) Act. 1956. $eC. 29 lUI 
Sd>. 
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322. Expenses of Public Service Commissions.-The expenses of the Union or a 
;tate Public Service Commission. including any salaries. allowances and pensions 
)ayable 10 or in respect of the members or staff of the Commission shall be charged on 
he Consolidated Fund of India. or. as the case may be. the Consolidated Fund of the 
;tate. 

323. Reports of Public Service Commissions.-{I) It shall be the dUly of the Union 
':ommission to present annually to Ihe President a report as to Ihe work done by the 
':ommission and on receipt of such report the President shall cause a copy thereof 
ogether with a memorandum explaining. as respects the cases. if any. where the advice 
lf the Commission was not accepted. the reasons for such non.acceptance to be laid 
~fore each House of Parliament. 

(2) It shall be the dUlY of a State Commission to present annually 10 the 
Jovemorl[ ••• ) of the State a report as 10 the work done by the Commission. and it shall 
~ the duty of a Joinl Commission to present annually to the Governor l (···1 of each of 
he States the needs of which are served by the Joint Commission a report as to the work 
Jone by the Commission in relation to that State. and in either case the Governor2

[ ••• ] 

,hall. on receipt of such report, cause a copy thereof logether with a memorandum 
;xplaining. as respects the cases. if any, where the advice of the Commission was not 
tccepled. the reasons for such non·acceptance to be laid before the Legislature of the 
.. tate. 

I. The words ~or RajpRlIUlkb" omined by die 0:ctit1Zti0ll (SeYeDth AIIlCIIdmcnt) Act. 1956, IQC. 29 and 
S<h. 

2. The words "Of Rajpnunukb as the case 11\1.)' be" omitted by the ConstdWoc! (Seventh AmeadmeDI:) Act. 
1956. ICC. 29 IIJd Scb. 



'PART XIV-A 

TRIBUNALS 

313A. Administrative tribunals.-(I) Parliament may. by law, provide for lh 
adjudication or trial by administrative tribunals of disputes and complaints with respe( 
of recruitment and conditions of service of persons appointed 10 public services an 
posts in connection with the affairs of the Union or of any State or of any local or olhf 
authority within the territory of India or under the control of the Government of lndi 
or of any corporation owned or controlled by the Government. 

(2) A law made under clause (I) may.-
(a) provide for the establishment of an administrative tribunal for the Union and 

separate administrative rribunal for each State or for two or more Slates; 
(b) specify the jurisdiction, powers (including the power to punish for contemp1 

and authority which may be exercised by each of the said tribunals; 
(c) provide for the procedure (including provisions as to limitation and rules c 

evidence) to be followed by the said tribunals; 
(d) e:\e!ude the jurisdiction of all courts, except the jurisdiction of the Suprem 

0mrl under article 136, with respect to the disputes or complaints referred to i 
chlUse (I); 

(e) provide for the transfer to each such administrative tribunal of any cases pendin 
bd·')re any court or other authority immediately before the establishment of suc 
tribunal as would have been within the jurisdiction of such tribunal if the cause 
of action on which such suits or proceedings are based had arisen after suc 
establishment; 

(j) repeal or amend any order made by the President under clause (3) of artie! 
3710; 

(8) contain such supplemental, incidental and conscquenlial provisions (includin, 
provisions as to fees) as Parliament may deem necessary for the effectiv 

'functioning of, and for the speedy disposal of cases by, and the enforcement 0 

the orders of, such tribunals. 
(3) The provisions of this article shall have effect notwithstanding anything in an: 

other provision of this Constitution or in a.ny other law for the time being in force. 

Notes on Article 323A 

The Administrative Tribunals Act, 1985 is legislation in tenns of article 323A. By setting up 
tribunal under that Act, for the resolution of service disputes, the jurisdiction of the High Court i 
regard to such matters is intended to be taken away and is intended to be vested in the Tribuna: 
S.P. Sampalh Kumar v. Union of lndw. AIR 1987 SC 386 : (1987) I SCC 124. 

See also notes to article 311. 
Under section 14(2) of the Administrative Tribunals Act (as amended) cooperative societies ca 

be added to the list by notification. But until they are so notified by Government jurisdiction c 
courts in regard to service matters relating to such societies remains unaffected. See th 
undennentioned cases: 

(i) Ashwani v. P.C.D.F., (1992)4 SCC 17. 

t. Ins. by the Constitution (Fony·second Amendment) Act, 1976,~. 46 (VI.C.r. 3·1·1977). 
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(ii) K.M.I. v. Pantiurong, (1992) 4 sec 719. paragraph 2. 

Supr~~ Court 

The Administrative Tribunal will not interfere with an ower of rejection. by the Tribunal, of an 
application for reinstatement on the grounds of inordinate and unexplained delay; Bhoop v. Union 
of India. AIR 1992 se 1414, paragraph 2. 

The Tribunal would not ordinarily interfere with the decision of the competent authority to 
compulsoriy retire an employcc on the ground ofunlitncss. in the absence of malafules. or arbitrari
ness, or in the absence of any material on the record 10 show that compulsory retirement of the 
petitioner was not in the public interest. 

Principles of natural justice are not attracted in the case of compulsory retirement under the 
rele ... ant Rules; Boikumha .... C.D.M.O., AIR 1992 se 1020. paragraphs 29, 32 and 33 (3 Judges). 

3238. Tribunals for other matters.-{I) The appropriate Legislatme may. by law, 
pro ... ide for the adjudication or trial by tribunals of any disputes complaints, or offences 
with respect to all or any of the matters specified in clause (2) with respect to which 
such Legislature has power to make laws. 

(2) The matters referred to in clause (I) are the followin~namely:
(a) levy, assessment, col1ection and enforcement of any tax; 
(b) foreign exchange, import and export across customs frontiers; 
(e) industrial and labour disputes; 
(d) land reforms by way of acquisition by the State of any estate as defined in article 

31 A or of any rights therein or the extinguishment or modificaton of any such 
rights or by way of ceiling on agricultural land or in any othcr way; 

(e) ceiling on urban property; 
(j) elections to either House of Parliament or the House or either House of the 

Legislature of a State, but excluding the mailers referred to in article 329 and 
article 329A; 

(g) production; procurement. supply and distribution of food-stuffs (including 
edible oilseeds and oils) and such other goods as the President may, by public 
notification. declare to be essential goods for the purpo:;e of this article and 
control of prices of such goods; 

I[(h) rent, its regulation and control and tenancy issues including the right, title and 
interest of landlords and tenants;] 

2[(1)] offences against laws with respect to any of the matters specified in sub-clauses 
(a) to J{(h)J and fees in respect of any of those mailers; 

2[(j)1 any mattcr incidental to any of the matters specified in sub-clauses (a) to J(i)]. 
(3) A law made under clause (I) may,-
(a) provide for the establishment of a hierarchy of tribunals: 
(b) specify the jurisdiction, powers (including the power to punish for contempt) 

and authority which may be exercised by each of the said tribunals; 

I. IllS. by the COlIstilUlion (Sevemy·lifth Am::ndm::nt) Act, 199~. 

2. OauSCJ; (h) and (i) releltc~d as clauses (i) and (j) by the Constitution (Seventy-fifth Am::ndment) Act. 
\993. 

3. Subs. by the Constitution (Seventy· fifth Amendm::nl) Aa, 1993. 
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(e) provide for the procedure (including provisions as to limitation and rules of 
evidence) 10 be followed by the said tribunals; 

(d) exclude the jurisdiction of all courts, except the jurisdiction of the Supreme 
Courl under 136, with respect 10 all or any of the matters falling within the 
jurisdiction of the said tribunals; 

(e) provide for the transfer to each such tribunal of any cases pending before any 
court or any other authority immediately before the establishment of such tribunal 
as would have been within the jurisdiction of such tribunal if the causes of action 
on which such suits or proceedings are based had arisen after such establishment; 

(f) contain such supplemental. incidental and consequential provisions (including 
provisions as to fees) as the appropriate Legislature may deem necessary for the 
effective functioning of, and for the speedy disposal of cases by, and the enforce
ment of the orders of, such tribunals. 

(4) The provisions of this article shall have effect notwithstanding anything in any 
other provision of this Constitution or in any other law for the time being in force. 

Explanatioll-In this article, "appropriate Legislature" in relation 10 any matter, 
means Parliament or, as the case may be, a State Legislature competent to make laws 
with respect to such matter in accordance with the provisions of Part Xl.j 

Notes on Article 3238 

Appeal lies to the Supreme Court from orders of an Administrative Tribunal. by special leave 
under 136 on the following grounds iIIttr alia-

Error of I:lw, q:. in the matter of determining the proper dale of confirmation or seniority or 
age of retirement of the iJppellant. See the undennentioned cases: 

Union of India v. Sharma, AIR 1992 SC 1188, paragrophs 5 and H. 

Union a/India v. Pralap. AIR 1992 SC 1363, paragraph 8.14. 

Union 0/ India v. Kamal, AIR 1992 SC 1479. 

Appeal lies to the Supreme Court from orders of an Administrative Tribunal, by special leave 
under Article 136, on the grounds iIIttr alia that linding of the Tribunal was perverse; Tamilmani 
v. Union 0/ India, AIR 1992 sC 1120, paragraph 2. 

Service Tribunals have been set up under the Adminislrative Tribun:lls Act. The words 
'all courtS' in article 323A (2)(d) and article 323B (3)(d) include the High Court and the 
jurisdiction of the High Court under Articles 226-227 has been exclusively vested in the 
Administrative Tribunals set up under the Act; Union 0/ India v. Dup, (1992) 4 SCC 
432, p:lragraph 3 and 6 (3 Judges). 

Service Tribunals have been set up under the Administrative Tribunals Act. The words 'all 
courts' in article 323A(2)(d) and article 323B(3)(d) include thc High Court and the jurisdiction of 
the High Court under articles 226-227 has been exclusively vested in the Administrative Tribunals 
setup under the Act. No challenge to any decision of an Administrative Tribunal, relating to a 
service mailer can be made before the High Coun; Palro v. Ministry of In/omlarion and 
Broadcasting, (1992) Supp (I) SCC 550. 

The State of West Bengal enacted the W.B. Taxation Tribunal Act. 1987, and set up a Tribunal 
with exClusive jurisdiction to adjudicate disputes or complaints or offences with respect to taxation 
under any of the State Acts specified therein. The Calculla High Coun has, however, struck down 
this Act in so far as it dealt with the case levied on the basis of the value of coal raised by mining 
companies. under the W.B. Primary Education ACI, 1973, W.B. Rural Employment and Production 
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Act, 1976, and the Bengal Cess Act, 1880 on the ground that the po~er to legislate relating to case 
on coal or other minerals belonged to the Union Parliament and not the Stale Legislatur::. 

The Explanation to Article 323B makes it clear that the distribution of legislative powers as 
between the Union and the State Legislatures, in Part Xl of the Constitulion, is not in any way to 
be affected by the iosertion of Article 323B. Hence, a State Legislature shall be competent to set 
up a Tribunal under clause (a) of sub-section (2) of article 323B only if the State Legislature has 
jurisdiction to legislate with respect to the assessment, collection or enforcement of the particular 
t(U in relation to which the Tribunal is sought; Kt'soram Industrit'S v. Union of India, AIR 1993 
Cal 78, paragraph 34 (DB). 



PART XV 

ELECTIONS 

324. Superintendence, direction and control of elections to be vested in an 
Election Commission.-{ 1) The superintendence, direction and control of the prepara
tion of the electoral rolls ror. and the conduct of. all elections of Parliament and to the 
Legislature of every State and of elections 10 the offices of President and Vice-President 
held under this Constitution1(u*] shall be vested in a Commission (referred to in this 
Constitution as the Elec!ion Commission). 

(2) The Election Commission shall consist of the Chief Election Commissioner and 
such number of other Election Commissioners. if any. as the President may from time 
to time fix and the appointmcm of the Chief Election Commissioner and other Election 
Commissioners shall, subject to the provisions of any law made in that behalf hy Parlia· 
ment, be made by the President. 

(3) When any other Election Commissioner is so appointed the Chief Election 
Commissioner shall acts as the Chainnan of the Election Commission. 

(4) Before each general election to the House of the People and 10 the Legislative 
Assembly of each State. and before the first general election and thereafter before each 
biennial ei'ection to the Legislative Council of each State having such Council, the 
President may also appoint after consultation with the Election Commission such Regio· 
nal Commissioners as he may consider necessary to assist the Election Commission in 
the perfonnance of the Functions conferred on the Commission by clause (I). 

(5) Subject to the provisions of any law made by Parliament, the conditions of service 
and tenure of office of the Election Commissioners and the Regional Commissioners 
shall be such as the President may by rule detennine: 

Provided that the Chief Election Commissioner shall not be removed from his office 
except in like manner and on the like grounds as a Judge of the Supreme Court and the 
conditions of service of the Chief Election Commissioner shall not be varied to his disad· 
vantage after his appointment: 

Provided further that any other Election Commissioner or a Regional Commissioner 
shall not be removed from office except on the recommendation of the Chief Election 
Commissioner. 

(6) The President. or the Govemor2( ... ) of a State, shall. when so requested by the 
Election Commission. make available to the Election Commission or to a Regional 
Commissioner such staff as may be necessary for the discharge of the functions conferred 
on the Election Commission by clause (I). 

Notes on Article 324 

Abblition of post of Election Commissioners by the President and consequential termination of 
the sdvice of the incumbent of the abolished post, cannot be made a ground of action. There is no 
illegality in such termination of service; S.S. Dhanoa Y. Uraio" o/Iruiia, AIR 1991 SC 1745. 

I. Tb:: words "iocludiDJ the appoinlmc:nl of election tribunals ror the decisioo of doubts IUId disputes 
:uising out or Of in connection willi elcctMlns tei Parliament I1nd 10 the LegislillllltS of Stales" omitted 
by the Constilllilioa (Nineteenth Amc:lMfmc:nt) Act, 1966, sec. 2. 

2. The wocd$ "Of RajpnmukhM omit!ed by the ConuinltiOli (SeYftllh Amendmelll) Act, 1956, sec. 29 ilIId 
Sch. 
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However wide the powers of the Election Commission relating to dircctilm and control may he, 
its orders must be trnceable to some existing Jaw and cannot violate the provisions of any law 
including State Acts. But preL-autionary measures which call be taken without violating any statu
tory provision would not be illegal; Dasappa v. Eleclion Commission, AIR 1992 Kant 230, 
parngraph 10. 

No election can be invalidated on the ground that the Electoral Officer failed to comply ..... ith 
the non-statutory directions issued by the·Commission even though they arc administratively 
binding upon the Electoral Officer; Narayan v. Purs/wllam, (1993) I UJSC 297, paragraph 37. 

In October 1989 the President notified that besides the Chief Election Commissioner the 
Commission should have two other members called 'Election Commissioners' with co-ordinate 
powers. On January I, 1990 the President rcvoked his Notification of 1989 as a result of which, 
the two Election Commissioners who had been appointed, lost their office as Election 
Commis.'<ioners. One of them challenged the revocation of the Notification on various grounds. The 
Supreme Court rcje(.ted the petition under article 324 holding as under-

(i) Even though it was desirable that the highly vital functions of the Election Commission 
should be exercised by more than one individual, the creation and abolition of posts was 
a prerogative of the Executive and article 324(2) left to the President to fix and appoint 
such number or Election Commissioners as he may, from time to time determine. Hence, 
the abolitIOn of the post of Election Commissioners, which was a consequence of such 
abolition gave rise to no cause of action. 

(il) While it was obligatory to appoint the Chief Election Commissioner, the appointment of 
other Election Commissioners [cI.(2)] or Regional Commissioners Id.(4») was lefl by the 
Constitution to the discretion of the President. 

(iii) In the absence of any evidence that the abolition of the posts and the removal of the 
incumbents there of was made on the recommendation of the Chief Election Commissio· 
ncr. it could not be held that the President or the Chief Election Officer was actuated by 
mnliCt'; Dhanon v. Union of India, AIR 1991 SC 1745. 

325. No person to be ineligible for inclusion in, or to claim to be included in a 
special electoral roll on grounds of religion, race, caste or sex.-There shall be one 
general electoral role for every territorial constitency for election to either House of 
Parliamenl or to the House or either House of the Legislature of a State and no person 
shall he ineligihle for inclusion in any such roll or claim 10 he included in any special 
electoral roll for any such constituency on grounds only of religion, race, caste, sex or 
any of them. 

326. Elections of the House of the People and to the Legislative Assemblies of 
States to be on the basis of adult suffrnge.-The elections to the House of the People 
and to the Legislative Assembly of every Slate shall he on the basis of adult suffrage; 
that is to say, every person who is a citizen of India and who is not less than )(eighteen 
years) of age on such date as may be fixed in that behalf hy or under any law made by 
the appropriate Legislature and is not otherwise disqualified under this Constitution or 
any law made by the appropriate Legislature on the ground of non-residence,'unsound
ness of mind, crime or corrupt or illegal practice. shall be entitled to be registered as a 
voter at any such election. 

I. Subs. by the Con~tinllion (SiKly·first Amendment) ACI, 1988. sec. 2. 
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327. Power of Padiament to make provision with respect to elections to 
Legislatures.-Subject to the provisions of this Constitution, Parliament may from lime 
10 lime hy law make provision with respect to all mailers relating to. or in connection 
with, elections 10 either House of Parliament or to the House or either House of the 
Legislature of a State including the preparation of electoral rolls. the delimitation of 
conslituencies and all other matters necessary for securing the due constitution of such 
House or Houses. 

328. Power of Legislature of a Stale to make provision with respect to elections 
to such Legislature.-Subject to the provisions of Ihis Constitution and in so far as 
provision in that behalf is not made by Parliament, the Legislature of a Stale may from 
time to lime by law make provision with respect to all mailers relating to, or in connec· 
tion with, the elections to the House or either House of the Legislature of the Slate 
including the preparation of electoral rolls and all other matters necessary for securing 
the due Constitution of such House or Houses, 

329. Bar to interference by courts in dedoral matters._I(Notwithstanding 
anything in this Conslilulion2[***] 

(a) the validity of any law relating to the delimitation of constituencies or the allot· 
ment of seats to such constituencies, made or purporting to be made under anicle 
327 or article 328 shall not be called in question in any court~ 

(b) no election to either House of Parliament or to the House or either House of the 
Legislature of a Stale shall be called in question except by an election petilion 
presented to such authority and in such manner as may be provided for by or 
under any law made by the appropriate Legislature. 

Nom on Article 329 

Under article 323(b) election petitions are al present heard by the High Court under the 
Representation of the People Act, 1981. Special Election Tribunals having been abolished. 

Under article 3238(3) such Tribunals can be constituted but none were constituted upto 1993. 
Sec Nawab v. Vishwa1lO.th. AIR 1993 All 104, paragraphs 9-10. 

~329A. Special provision as to elections to Parliament in the case of Prime Minis· 
tel' and Speaker.-/Rep. by the Constitution (Fony-fouTth Amendment) Act. 1978 sec. 
36 (w.e.f 20·6·1979)]. 

J. Sum. by the Constitution (Thiny·ninth Alfll:oolfll:nt) Act. 1975, sec. 3. for cestain words. 

2. The words, figures and letter "but subject to lhe provisions of artie1e 329A" omitted by the Constihrtion 
(Fony·founh Amendment) Act, 1978, sec. 35 (w.e.f. 2()..6-1979). 

3. Ins. by the Constitution (Thiny·ninth Alfll:ndlfll:nt) Act. 1975, sec. 4. 



PART XVI 

SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES 

330. Reservation of seats for Scheduled Castes and Scheduled Tribes in the 
House of the people.-{ I) Seats shall be reserved in the House of the People for

(a) the Scheduled Castes; 

I[(b) the Scheduled Tribes ellcept the Scheduled Tribes in the autonomous disuicts 
of Assam; and} 

(c) the Scheduled Tribes in the autonomous districts of Assam. 

(2) The number of seats reserved in any Siale 2[or Union territory} for the Scheduled 
Castes or the Scheduled Tribes under clause (I) shall bear. as nearly as may be, the same 
proportion 10 the lolal number of scals allotted to that Stale 2[or Union territory] in the 
House of the People as the population of the Scheduled Castes in the State 2[ar Union 
territory] or of the Scheduled Tribes in the State llor Union territory] or part of the State 
llor Union territory], as Ihe case moll he, in respect of which seals arc so reserved, bears 
10 the total population of the State [or Union territory]. 

~i(3) Notwithstanding anything contained in clause (2), the number of scats reserved 
in Ihe House of the People for the Scheduled Tribes in the autonomous districts of Assam 
shall bear to the total number of seats allotted to thai State a proportion not less Ihan 
the population of the Scheduled Tribes in the said autonomous districts bears 10 the total 
population of the State,] 

4(ExplanaJion.-ln this article and in article 332, the expression "population" means 
the population as ascertained at the last preceding census of which the relevant figures 
have been published: 

Provided that the reference in this Explanation to the last preceding census of which 
the relevant figures have been published shall. until the relevant figures for the first 
census taken after the year 2000 have been published. be construed as a reference to the 
1971 census.} 

331. Representation of the Anglo-Indian community in the House of the 
People.-Notwilhstanding anything in article II I. the President may. if he is of opinion 
that the Anglo-Indian community is not adequately represented in the House of the 
People, nominate not moic than two members of that community to the House of the 
People. 

332. Reservation of seats for Scheduled Castes and Scheduled Tribes in the 
Legislat,ive As.o;emblies of the States.-( I) Seats shall be reserved for the Scheduled 

I. Subs. by the: ConsIitutiOll (Fifty·fim Affi('ndment) Act. 19114. sec. 2. for sub·clauK' (h) {w.e.!. 16.(,. 
\986). 

2. tns. by the COlISliltltWD (Scvcidb Amc:ndmcnl) Act, 19~6. sec. 29 and Scb. 

'J. Ins. by !he Conslitulion (Tbi~-rlI$l Amcndmenl) Act 197J. sec. J. 
4. Ins. by the Constitution (Forty-second Amendment) Act. 1973. sec. 41 (w.cJ. 3·]·]977) 
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Casles and the Scheduled Tribes. 1(2[except the Scheduled Tribes in the autonomous 
districts of Assam],] in the Legislative Assembly of every State3(u*]. 

(2) Seats shall be reserved also for the autonomous districts in the Legislative Assem
bly of the State of Assam. 

(3) The number of seats reserved for the Scheduled Castes or the Scheduled Tribes 
in the Legislative Assembly of any Slate under clause (I) shall hear, as nearly as may 
he, the same proportion to the lotal number of seats in the Assembly as the population 
of the Scheduled Castes in the Slate or of the Scheduled Tribes in the Slate or part of 
the State, a:; the case may be, in respect of which seals are so reserved, bears 10 the total 
population of the State. 

41(3A) Notwithstanding anything contained in clause (3). until the taking effect. under 
article 170, of the re-adjustment, on the basis of the first census after the year 2000, of 
the ·numhcr of seats in the Legislative Assemblies of the States of Arunachal Pradesh, 
Megha1aya, Mozoram and Nagaland, the seats which shall be reserved for the Scheduled 
Tribes in the Legislative Assembly of any such State shall be-

(a) if all the scats in the Legislative Assembly of such State in existence on the date 
of coming into force of the Constitution (Fifty-seventh Amendment) Act, 1987 
(hereafter in this clause referred 10 as Ihe existing Assembly) arc held by 
memhcrs of the Scheduled Tribes, 311 the scats except one; 

(h) in any other case, such number of seats as bears to the total number of scats, a 
proportion not less than the number (as on the said date) of members belonging 
to the Scheduled Tribes in the existing Assembly bears to the IOtal number of 
.~eats in existing Assembly.] 

~[(3B) Notwithstanding anything contained in clause (3), until the fe-adjustment, 
under article 170, takes effect on the basis of the first census after the year 2000. of the 
numher of scats in the Legislative Assembly of the State ofTripura, the scats which shall 
he reserved for the Scheduled Tribes in the Legislative Assembly shall be, such number 
of scats as bears 10 the total number of scats, a proportion not less than the number, as on 
the date of coming into force of the Constitution (Seventy-second Amendment) Act. 1992. 
of members belonging to the Scheduled Tribes in the Legislative Assembly in existence on 
the said dale bears to the lotal number of sems in that Assemhly.1 

(4) The numher of scal~ reserved for an autonomous dislrict in the legislative A!':;em
bly of the State 'of Assam shall hear to the total numbcr of scats in that Assembly a 
proportion nol less than the population of the district bears (0 the total popUlation of the 
Slate. 

(5) The constituencies for the scats reserved for any :mtonomous district of Assam 
shat! not comprise any area outside that districI.61***] 

t. Subs hy the Constitution (Fifty·fll"!it Amendment) Act, 198.4. sec ~ for c<:rt;!in wonb (w.eJ t6-6-
1986). 

2. Sulls. by tho: Constitution (Thuty·fin;t Amendment) Ad. 1973, sec. 4. for c<:.tain words. 

3. Tile words and leuen; ··specified ,n Pan A or Part B of the First Schedule" omitted by the Comtitution 
(Se~enth Amendment) Act. 1956. sec. 29 and Sch 

4. Ins. by the Constitution (Fifty-se~enth Amendment) Act. 1987 sec. 2 (w.e.f. 2t-9·(987). 

S Ins. by Comtitution (Scvcnl}"·second Amendment) Act. 1992. sec. 2. 
6 Cenain ... ortis omitted by the North-Eastern AIt'a5 (Reorganisation) Act. 1971 (81 of 197t). sec. 7t 

(w.c.f. 21-1-1972). 
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(6) No person who is not a member of a Scheduled Tribe otany autonomous district 
of the State of Assam shall be eligible for election to the Legislative Assembly of the 
State from any constitutency of that district. l [···1 

Notes on Article 332 

Sub-section (38) of thi.~ article shall not affect any representation in the Legislative Assem
bly of the State of Tripura until the diHolution of the Legislative Assembly existing at the 
commencement of this Act. (sec. 2 of Constitution (Seventy- second Amendment) Act. 1992.) 

333. Repre!:entnlion of the Anglo-Indian community in the Legislative 
Assemblies of the States.-Notwilhstanding anything in article 170. the 
Governorl[ ••• ] of a State may. ifhc is of opinion that the Anglo-India community needs 
representat!on in the Legislative Assembly of the State and is not adequately n:presented 
therein 2{nominate one member of that community to the Assembly]. 

334. Reservation of seats and special representation to cease aner 3[fifty 
yearsJ.-Notwithstanding anything in the foregoing provisions of this Part. the 
provisions of this Constitution rclating to-

(a) the reservation of seats for the Scheduled Castes and the Scheduled Tribes in 
thl! Hous~ of the People and in the Legislative Assemblies of the States: and 

(b) the representation of the Anglo-Inc:.ian cummunity in the House of the People 
and in the Legislative Assemblies of the Slates by nominalion. 

shall cease to have effect on the expiration of a penod of 31fifty years] from the 
commencement of the Constitution: 

Provided that nothing in this article shall affect any representation in the House of 
the Peopl!': or in the LegiSlative Assembly of a State tontil the dissolution of the then 
existing House or Assemhly, as the case may be. 

335. Claims of Scheduled Castes and Scheduled Tribes to services and posts.
The claims of the members of the Scheduled Castes and the Scheduled Tribes shall be 
taken into con~ideration, consistently with the maintenance of efficiency of administra· 
tion. in the making of appointments to services and posts in connection with the affairs 
of the Union or of a State. 

Notes on Article 335 

Article 335 is to be read with article 46, which provides (as a directive principle) that the State 
shall promote with special care the educational and economic interests of the weaker sections of 
the people and, in particular, ortlle Scheduled Castes and Scheduled Tribes and shall protect them 
from social injustice and all fOnDS of exploitation: Cumplro/lu v. JagafUUllhan. AIR 1987 SC 
537. paragrnphs 21 and 22. 

I. The words "or Rajpr.1lllukh" owned by the Constitution (Seventh Amendment) Act. 1956. sec. 29 and 
Sch. 

2. Subs. by the: Constitulion (Tw~nty-lhird Amcndm~nt) Act. 1969, !iCc. 4 for "nominal~ such number.of 
m~mbc" of the community 10 the Assembly lIS he considers appropriate". 

J Sum. by the Cmslitulion (Sixty-sccond Arn:ndmc:nl) Act. 19&9. sec. 2. for ''forty)CllS'' (w.e.f. 25-1- t99O). 
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In the leading case on Mandai Commission, relating to other backward classes the implications 
of articles 14: -15~ 16, 335 etc. have been examined allenglh. According to the majority judgment, 

there is need 10 maintain a balance between reservation and efficiency has 10 be maintained not 
only with reference to Scheduled Casts and Scheduled Tribes but also with reference to other back
ward classes. Since sacrifice of merit may have to be made (or social justice; lndra Sawhney v. 
Union of India, (1992) Supp (3) 217, paragraphs 417, 434,836 and 859. 

Whether a panicular class is adequately represented in the services under the State is a matter 
within the subjective satisfaction of the appropriate Government based on the materials in the 
possession orlhe Government and the existing conditions in the society; Indra Sawhnq v. Union 
o/India. (1992) Supp (3) sec 217. 

336. Special provision for Anglo·lndian community in certain services.-(I) 
During the first two years after the commencement of this Constitution, appointments 
of members of the Anglo-Indian community to posts in the railway, cusloms. postal and 
telegraph services of the Union shall be made on the same basis as immediately before 
the fifteenth day of August. 1947. 

During every succeeding period of two years. the number of posts reserved for the 
members of the said community in the said services shall. as nearly as possible. be less 
by ten per eenl, than the numbers so reserved during the immediately period of two 
years: 

Provided thai at the end of ten ye:lrs from the commencement of this Constitution all 
such reserv:ltions sh:lll cellse. 

(2) Nothing in clause (I) shall bar the appointment of members of the Anglo-Indian 
community to posts other than, or in addition to, those reserved for the community under 
that clause if such members arc found qualified for appointment on merit as compared 
with the members of other communities. 

337. Special provision with respect to educational grants for the benefit of Anglo 
Indian community.-During the first three financial years after the commencement of 
this Constitution. the same grants. if any, shall be made by the Union and by each 
SI:1Ie l [***] for the benefit of the Anglo·lndian community in respect of education as 
were made in the financial year ending on the thiry-first day of March. 1948. 

During every succeeding period of three years the grants may be less by ten per cent 
than those for the immediately preceding period of three years: 

Provided that at the end of ten years from the commencement of this Constitution 
such grants, to the extent to which they are a special concession to the Anglo-Indian 
community, shall cease: 

Provided further that no educational institution shall be entitled to receive any grnnt 
under this article unless at least forty per cent of the annual admissions therein are made 
available to members of communities other than the Anglo-Indian community. 

I. The words :lIId lellers "specified m I'art A or Parl 8 of the First Schedule·' omitted by lhe Constitution 
(Seventh Amendnw:nt) Act. t9~6. sce~ 29:l11d Sch. 
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1[338. Special OfficeI' fol' Scheduled Castes and Sch"duled Tl'ibes, etc._2[(I) 
TIlere shall he a special oflicer fnr the Scheduled Castes and Scheduled Tribes to be 
known OIS the National Commission for the Scheduled Castes and Scheduled Tribes. 

(2) Subje(t to the provisions of any law made in this behalf hy Parliament. the 
Commh,sion 'l>hall consist of a Chairperson. Vice-Chairperson and five other Members 
and the conditions of service :lOd lenure of omce of the Chairperson. Vice-Chairperson 
and !lther Member~ so appointed shall he sueh as the President may by rule detennine.] 

0) The Chairperson, Vice-Chairperson and other Memhers of the Commission shall 
he appointed by the President hy warrant under his hand and seal. 

(4) The Commission shOlIl have the power 10 regulate its own procedure. 
(5) It shall be the duty of the Commission-
(a) to investigllte and monitor all mailers relating to the safeguards provided for the 

Scheduled Castes and Scheduled Tribes under this Commission or under any 
olher law for the time being in filree nr under any order of the Government and 
to e\'aluate the working of s-uch safeg'uards: 

(h) to inquire into specific complaints with respect to thc deprivation of rights and 
safeguards of the Scheduled Caste.~ and Scheduled Tribes; 

Ie) to panicipllle and advise on the planning process of socio-economic develop
ment (If the Scheduled Casles and Scheduled Tribcs and to evaluate the progress 
of thei( dcvelopment under the Union and any State; 

tti) to present til the President, annually and at such other times as the Commission 
may deem lit. reports upon the working of those safeguards; 

tr) tn make in !<ouch reports recommcndations as to the mcasures that should be taken 
hy the Union or any Statc for the effective implementation of those safeguards 
and other measures (or thl' protection. welfare and socio-economic development 
of the Scheduled Ca.~les and Scheduled Tribes: OInd 

(j) to discharge such other functions in relation to the protection, welfare and 
development and advancement of the Scheduled Castes and Schedulcd Tribes 
as the President may, suhject to the provisions of any law made hy Parli:lment. 
hy the rule spedfy. 

(6) The President shall cause all such repons to he laid before each House of Parlia
ment along wilh a mcmorandum explainin~ thc action taken or proposed to be taken on 
'h .... recommendations relating to the Union and the reasons for the non-acceptance. if 
;my, of any of sLICh recommendations. 

0) Where any such report, or any part thereof, rclates to any matter with which any 
State Government is concerned, a copy of !<ou.;h report shall he forwarded to the Governor 
of the State who shall cau!<oe it to be laid before the Legislature of the State along with 
;1 IIlcmorandum explaining the action tllken or propo.~ed to he taken on the 
lecommendations relating w the State and the reasons for the non- acccptance, if any, 
of any (If such recommendations. 

(Kl The Commission ~hall, while investigating any mllller referred 10 in sub-e1ause 
(tI) or inquiring into any complaint ~cferrcd to in sub-clause (h) of clause (5), have all 

I. Sum. hy the Con\luUliuntSi~[y·fillll Amendment) Act. t99(),~. 2(a) (w.e.f. 7-6·t99O). 
Clau~"l> (I) allll (2) ~ubs. by the Cun. .. tiIUliun tSi~ty·fiflh An'l:nt.!mc:nt) Act. t990. sec. 2(b) (w.eJ. 
7*1991(1). 
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the powers of a civil court trying a suil and in panicular in respect of the following 
matters, namcly:-

(0) summoning and enforcing the 1.I11cndance of any person from any parI of India 
and examining him on oath; 

(b) requiring the disr.:ovcry and production of any docume.nts; 

(c) receiving evidence on affidavits; 

(d) requistioning any public or copy thereof from any court or oflicc; 

(e) issuing commissions for the cxamimllion of witnesses ;!TId documents; 

if) any other matter which the President may by fule, determine. 
(9) The Union and every Slate Govcrr.mcnt shall consult the Commission on all major 

police matters affecting Scheduled Castes and Scheduled Tribes.1 
II( lOll In Ihis article, references 10 the Scheduled Castes and Schcduled Tribes shall 

be construed as including references to such other backward classes as the President 
may, on receipt of the report of a Commission appointed und;!r clause (I) of article 340 
by order specify and also to the Anglo-Indian community. 

339. Control of the Union over the administration of Scheduled Areas and the 
weJrare of Scheduled Tribes,--{I) The President may at any time and shall at the 
expiration of ten years from the commencement of this Constitution hy order appoint a 
Commission 10 report on the administration cf the Scheduled Areas and the welfare of 
the Scheduled Tribes in the States2[U"'}. 

The order mlly define the composition, powers lind procedure ofthe Commission and 
may contain such incidental or ancillary provisions .IS the President may consider 
necessary or desirable. 

(2) The executive power of the Union shall extend to the giving of direction~ to 3[a 
stateJ as to the Jrawing up and execution of schemes specified in the direction to be 
essential for the welfare of the Scheduled Tribes in the State. 

340. Appointment of a Commission to investigate the conditions of backward 
classes.-( I) The President may by order appoint a Commission consisting of such 
persons as he thinks fit 10 investigate the conditions of socially and educationally 
backward classe ... within the territory of India and the difficuhies under which they labour 
and to make recommendations as to the steps that should be taken by the Union or any 
Stale to remove such difficul!ies and to improve their condition and as to the grants that 
should be made for the purpose by the Union or any State and the conditions subject to 
which such gwnts shoulJ he ma .... '1:, and the order appointing such Commission shall 
define the procedure to he followed by the Commission. 

(2) A Commission so appointed shall investigate the matters referred to them and 
pre.<.ent to thc President a report setting out the facts a" found by them and making such 
recommendations as they think proper. 

I. Clause DJ n:numbered as clause (10) toy the Constitution (Sixty·fifty Amendment) Act, [990. sec. 2(e), 
(w c f 7·6- 1<J90). 
Tho: word~ ~mJ !ellen; ··~pccified in Part A:md Part B orthe: First Schedule" omilled by the: Constitution 
CSl'vl"llto Amend~nlJ A~I. 1956. sec. 29:md Sch. 

J. Sulo~ tJy tile ('''n~tituti()n (Seventh AmelldmenO Act. t956, sec. 29lUld Sch .. for "any such State". 
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(3) The President shall cause a copy of the report so presented together with a memorandum 
~xrlaining the action taken thereon to be laid before' each House of Parliament. 

341. Scheduled Castes.-(I) The President I[may with respect to any Stale 2[or 
Union territory]. and where it is a Stale3{***1 after consultation with the Governorolt ***J 
hereof] by public notification, 5 specify the castes, races or tribes or parts of or groups 
~'ilhin castes, races or tribes which shall for the purposes of this Constitution be deemed 
() he Scheduled Castes in relation to that State blor Union territory, as the case may be]. 

(2) Parliament may by law include in or exclude from the list of Scheduled Castes 
,pecified in a notification issued under clause (I) any caste, race or tribe or part of or 
~roup within any caste. race or tribe, but save as aforesaid notification issued under the 
,aid clause shall not he varied by any subsequent notification. 

Notes on Article 341 

See notes on article 342. 

342. Scheduled Tribes.-(l) The President 71may with respect to any Slate sror 
Union territory], and where it is a State9[***] after consultation with the GovemorIO[***] 
hereof] by public notification, II specify the tribes or tribal communities or parts of or groups 
""hi thin tribes or tribal communities which shall lor the purposes of this Constitution be deemed 
o he Scheduled Tribes in relation to that Slate H[OT Union terrilory, as Ihe case may be]. 

(2) Parliament may by law include in or exclude from the list of Scheduled Tribes 
,pecified in a notification issued under Clause (1) any tribe or tribal community or part of 

I. Subs. by Ihe Consti!u!ion (FIrst Amendmenl) A.!. 1951. sec. 10 for "may. afler consul!ation with !he 
Governor or Rajpramukh of a Slale". 

2. Ins. by the Conslilulion (Sevenlh Amendmenl) ACI. 1956. sec. 29 and Sch. 

The words and leuers "specified in Pan A or Pan B of the First Schedule" omiued by the Constitution 
(Seventh Amendmenl) Act 1956, sec. 29 and Sch. 

4 The words "or Rajpramukh" omiued by lhe Conslilution (Seventh Amendment) Ac!. t956. sec. 29 and 
Sch. 

S. See the,..Conslitulion (Schedule Casles) order. 1950 (C.O. 19), Ihe Conslitution (Scheduled Castes) 
(Union Terrilories) Order. 1951 (CO. :12), the Constilulion (Jammu and Kilshmir) Scheduled Casles 
Order, 1956 (C.O. 52), the Constilulion (Dadra and Nagar Haveli) Schcduled CaSles Order, 1956 (C.O. 
64), the Conslitution (Pondicherry) Scheduled Casles Ord~r, 1964 (C.O. 611). Ihe Conslilution (Goa, 
Daman and Diu) Scheduled Casles Order. ]968 (CO. 81) and Ihe Constitulior (Sikkim) Scheduled 
Castes Order, 1978 (CO. 110). 

6. Subs. by Ihe Conslitution (Seventh Amendmenl) ACI, 1956, Stc. 29 and Seh., for "any such Stale" 

7. Subs. by the ConstitUlion (First Amendment) Act. 19SI. sec. II. for "may. after consultation with Ihe 
Gnvemor or Rajprnmukh of a State", . 

8. Ins. by tlte Constitution (Seventh Amendmelll) Act, 1'156, sec. 29 and Seh. 

9. The words and leiters "specified in Parl A or Part B of the First Schedule" omitted by the Constitulion 
CSevenlh Amendment) Act, 1'156, sec. 29 and Seh. 

]0. The words "or Rajpramukh" omitted by the Constitution (Seventh Amendment) A~t, 1956, seC. 29 .. nd 
Sc~. 

II. See the Constitution (Scheduted Tribes) Order. 1950 (CO. 22), the Constitution (Scheduled Tribes) 
(Union Territories) Order, 1951 CCO. 33), the Con~titution (Andarnan and Nicotw :slandJ) Scheduled 
Tribes Order, 1959 (C O. 58), the Constitution (Dadra and Nagar HaveJi) Scheduled Tribes Order. 1962 
(CO. 65), the Constitution (Scheduled Tribes) (Ulla! Pradesh) Order, 1967 (CO. 78), the Constitlltion 
(Goa, Daman and Diu) Scheduled Tribes Order, 1968 (CO. 82), the Constitution (Nagaland) Scheduled 
Tribes Order, t970 (e.0. 88) and the Constitution (Sikldm) Sctx:dllled Tribes Order, 1978 (c.0. III). 
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or group within any tribe or tribal community. but save as aforesaid a notification issued 
under the said clause shall not be varied by any suhsequent notification. 

Notes on Articles 341 and 342 

Finality of Presidential Order 

Artick 342 

Presidential Order under article 342 regarding Scheduled Tribes is final. Court cannot add Of 

subtract any entry. Its enquiry i .. confined \0 interpreting what an entry in the Prcsidnctial Order is 
intended 10 mean. Court cannot add to, modify or subtract from the Order. See the following cases 
on the above point:-

(i) B,: Basavalingappa v. D. Munichinnuppa, AIR 1965 SC 1269, 1271. 

(ii) Bhaiya/a/ v. Harikishan Singh, AIR 1965 SC 1557 : (1965) 3 SCR 877. (Scheduled 
Tribes). 

(iii) Parsram v. Shi",charuJ, AIR 1969 SC 567: (1969) J SCC 20. (Scheduled Castes). 

(iv) Dina v. Narayan Singh, (1968) 38 ELR 212. (Scheduled Tribes). 

(v) BhaiyaRnmMundDv.AnirodhPalaT, (1971) I SCR 804: AIR 1971 SC2533.(ScheduledTribes). 

(vi) Srish Kumar v. Slate o/Trl/JUra, AIR 1990 SC 991. (Scheduled Tri'fs). 

Migrants 

Bhils are recognized as Scheduled Tribes in Gujarat and Maharashtra Petitioner's father was 
migrated to Bombay from Gujarat in 1961. There was reservation for Scheduled Tribes in medical 
colleges. But the petitioner was refused the facility of reservation, on the ground that Government 
Instruction 17(a) disallowed reservation for migrants from other States. It was hcld that the relevant 
clauses of the instruction were violative of articles 14, 15, 16, 19 and 342 of the Constitution; Rajesh 
ArjunbiuliPatelv.Sto.teo/Maharashtra, AIR 1990Bom 114,117,118. 

Convenion 

A person who is converted to another religion cannot claim Scheduled Caste status; Soo;ui v. 
Union of India, AIR 1986 SC 733. 

Finality 

The entries in the Presidential Order have to be taken as final. It is not open to the court to make 
any addition or subtraction from the Presidential Order. Enquiry is contemplated bcfc>re the 
Presidential Order is made but any amendment to the Presidential Order can only be by legislation. 
The court cannot assume jurisdiction and enter into an enquiry to determine whether the three terms 
indicated in the Presidential Order, viz. TripuralTripuriffippera in Entry 15 includes Deshi Tripura 
which according 15 some Government Circulars includes the Laskar Community. 

The Order is made after detailed inquiry as to the economic status, the level of education and 
the necessity of protection, inclusion into or exclusion from the Order is made. The material relating 
to the Laskar tribe in 1930 or 1941 may not have been considered sufficient before the respective 
Orders were made for including the Laskars, said to have been CQvered by the description or Deshi 
Tripura Therefore. even if historically this tribe was covered by the general description of Tripura 
that by itself may not justify its inclusion in the Order as a Scheduled Tribe; Srish v. Slate oj 
Tripura, AIR 1990SC91,pamgraphs 15·20. 

It is open 10 the President to declare that a caste or sub· caste shall be deemed to be a Scheduled 
Caste in a particular part of a State and not in and the part. It follows that a person who wants to 



Article 342 The COl1Stirurion of India 269 

11C elected from a Scheduled Ca~te constituency must show that he has been reghtered as a 
5chedu1ed Caste in his electoral roll; the fact that his caste is recognised as a Scheduled Caste in 
[he cnnstituency from which he is secking election is of no avail. 

Conversely, where thc Presid.:nt's Notification decillres a ca~tc to he a SC for the purpo,es of 
;ertain specified States, 110 COUrt will direct that caste. to be declared SC in relation to another 
Statt!; Virem/rlJ. v. Union of IlIllill, AIR 1992 All 147, paragraph 6. 

Where thc President's Order specifies 'Dhobll' as a Scheduled Caste in Orissa. its literal 
,ynonym 'Rajllku' would also he admitted in Ihat S.c.; RD. v. PUlfulla. AIR 1990 SC 727, 
paragraph 12A, 

Under a Circular of the Government of Indill, dt. 6-8- 1984, a person who is a Scheduled Tribe 
In a Slate, according to the President's Order, continues to he a Scheduled Tribe in another State 
(0 which he has migrated; State v. Patel, AIR 1992 Goj 42, paragraph 4. 

In one case Scheduled Caste stams was found to have been fraudulent the State was direclcd 10 

(!nsure that prescribed procedure for scrutiny be followed strictly, so that unscrupulous persons do 
riot claim the benetil,; Madlwri Patel v. Additional Commissioner Tribal Dew'lopmenl, JT (1994) 
5 SC 488. 



PART XVII 

OFFICIAL LANGUAGE 

CHAPTER I-LANGUAGE OF THE UNION 

343. Official language of the Union.-( I) The official language of the Union shall 
he Hindi in Dcvanagri script. 

The fonn of numerals ,to be used for the official purposes of the Union shall be the 
international form of Indian numerals. 

(2) Notwithstanding anything in clause (I), for a period of fifteen years from the 
commencement of this Constitution, the English language shall continue to be used for 
all the official purposes of the Union for which it was being used immediately before 
sucb commencement: 

Provided that the President may. during the said period, by order l authorise the use 
of the Hindi language in addition to the English language and of the Devanagari fonn 
of numerals in addition to the international fonn of Indian numerals for any of the 
official purpose of the Union. 

(3) Notwithstandin!l anything in this article, Parliament may by law provide for the 
use, after the said period of fifteen years, of-

(a) the English language, or 

(b) the Devanagari form of numerals, 
for such purposes as may be specified in the law, 

344. Commission and Committee of Parliament on official Languagc.-( 1) The 
President shall, at the expiration of five years from the commencement of this Constitu
tion and thereafter at the expiration of ten years from such commencement, by order 
constitute a Commission which shall consist of a Chairman and such other members 
representing the different languages specified in the Eighth Schedule as the President 
may appoint. and the order shall define the procedure to be followed by the Commission. 

(2) It shall be the duty of the Commission to make rccommendations to the President 
as 10-

(a the progressive use of the Hindi language for the official purposes of the Union; 
(b) resuiclions on the use of the English language for all or any of the official 

purposes of the Union; 
(c) the Janguage to be used for all or any of the purposes mentioned in article 348; 
(d) the fonn of numerals to be used for anyone or more specified purposcsofthe Union; 

(e) any other matter referred to be Commission by the President as regards the 
official language of the Union and the language for communication betwecn the 
Union and a State or between one State and another and their lise. 

(3) In making their recommendations under clause (2), the Commission shall have 
due regarded to the industrial, cultural and scientific advancement of India, and the just 
claims and the interests of persons belonging to the non-Hindi speaking areas in regard 
to the public services. 

I. S .... CO.41. 
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(4) There shall be constituted a Committee consisting of thirty members, of whom 
twenty shall be members of the House of the People and ten shall be members of the 
Council of States to be elected respectively by the members of the House of the People 
and the members of the Council of States in accordance with the system of proportional 
represr,ntation by means of the single transferable vote. 

(5) It shall be the duty of the Committee to ellamine the recommendations of the 
Commission constituted under clause (1) and to report to the President their opinion 
thereon. 

(6) Notwithstanding anything in article 343, the President may. after consideration 
of the report referred to in clause (5), issue directions in accordance with the whole or 
:my part of that report. 

CHAPTER 'II-REGIONAL LANGUAGES 

345. Official language or languages of a State.-Subject to the provisions of 
articles 346 and 347, the Legislature of a State may by law adopt anyone or more of 
the languages in usc in the State or Hindi as the language or languages to be used for 
all or any of the official purposes of that State: 

Provided that, until the Legislature of the State otherwise provides by law, the English 
language shall continue to be used for those official purposes within the State for which 
it was being used immediately before the commencement of this Constitution. 

346. Official language for communication between one State and another or 
between a State and the Union.-The language for the time being authorised for use 
in the Union for official purposes shall be the official language for communication 
between one State and another State and between a State and the Union: 

Provided that if two Of more States agree that the Hindi language should be the 
official language f9f communication between such States. that language may be used 
for such communication. 

347. Special provision relating to language spoken by a section of the popUlation 
of a Stale.-On a demand being made in that behalf the President may, if he is satisfied 
that a substantial proportion of the population of a State desire the use of any language 
spoken by them to be recognised by that State, direct that such language shall also be 
officially recognised throughout thai State or any part thereof for such purpose as he 
may specify. 

CHAPTER III-LANGUAGE OF THE SUPREME COURT. HIGH COURTS, ETC. 

348. Language to be used in the Supreml: Court and in the High Courl. .. and for 
Ads, Bills, etc.-(l) Notwithstanding anything in the foregoing provisions of this Part, 
until Parliament by law otherwise provides-

(a) all proceedings in the Supreme Court and in every High Court, 
(b) the authoritative texts-
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(I) of all Bills to be introduced or amendments thereto to be moved in either House 
of Parliament or in the House or either House of the Legislature of a Slalc~ 

(ill of all Acts passed by Parliament or the Legislature of a Slale and of all 
ordinances promulgated by the President or the Governor l 

.... of a State, and 
(iii) of all orders. rules, regulations and bye-laws issued under this ConstilUlion or 

under any law made by Parliament or the legislalure of a State. 
shall be in the English language. 

(2) Notwithstanding anything in sub-clause (0) of clause (I), the Governor l!, ••• ] of 
a Stale may, with the previous consent of the President, authorise the use of the Hindi 
language, or any other language used for any official purposes of the State. in 
proceedings in the High Court having its principal seat in that State: 

Provided that nothing in this clause shall apply to any judgment, dccrec or Older 
passed or madc by such High Court. 

(3) Notwithstanding anything in sub·clause (b) of clausc (I), where the Legislature 
of a State has prescribed any language other than the English language for use in Bills 
introduced in. or Acts passed by, the Legislature of the State or in Ordinances 
promulgated hy the Governorl[u., of the State or in any order, rule, rcgulation or 
bye· law referrcd to in paragraph (iii) of that sub-clause, a translation of thc samc in the 
English language published undcr thc authority of the Governor'fu*J of thc St:llc in 
the Official Gazettc of that Statc shall hc deemed to hc the authoritativc tcxt thcrcof in 
the English languagc undcr this anicle. 

349, Special procedure for enactment of certain laws relating to language.
During the period of fifteen years from the commencement of this Constitution, no Bill 
or amendmcnt making provision for the language to be used for any uf the purpo.~es 
mentioned in clausc (I) of articlc 348 shall be introduced or moved in either House of 
Parliament without the previous sanction of the President, and the Prcsident shall not 
give his sanction to the introduction of any such Bill or thc moving of any such amend
ment except after he has taken iOio consideration the recommendations of the Commis· 
sion constituted under clause (I) of article 344. and the report of the Committee 
constituted under clause (4) of that article. 

CHAPTER IV-SPECIAL DIRECTIVES 

350. Language to be used in representations for redress of grievances.-Every 
person shall be entitled to suhmit a representation for thc redress of any grievance to 
any officer or authority nfthe Union or a State in any of the languages used in the Union 
or in the State. as the case may he. 

2[350A. Facilities ror instruction in mother. tongue at primary stage.-It shall he 
the en~eavour of every state and of every lncal authority within the State to provide 

I. The worns ··or Rnjprnmukh" umitted by the Constitution (Seventh A· .;:.ndment) Act, 1956. sec. 29 nILd 
Sch. 

2. Ins. by the Constitution (Seventh Amendmenl) Act. 1956, sec. 21. 
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adequate facilities for instruction in the mother-lOngue at the. primary stage of education 
to children belonging to linguistic minority groups: and the President may issue such 
directions to any Slate as he considers necessary or proper for securing the provision of 
such facilities. 

3508. Special Officer for linguistic minorilies.-( I) There shall ~ a special officer 
for linguistic minorities 10 be appointed by the President. 

(2) It shall be the duty of the spe~ial officer to investigate all mailers relating 10 the 
safeguards provided for linguislic minorities under this Constitution and report to the 
President upon th()~e mailers at such intervals as the President may direct. and the 
President shall cause all such reports to be laid before each House of Parliament. and 
sent to the Government of the Siaies concerned.] 

351. Directive for development orlhe Hindi language.-It shall be the dUly of the 
Union 10 promote the spread of the' Hindi language. to develop il so thai il may !.erve 
as a medium of cx.pre!'.sion for all the elements of the composite culture of India and to 
secure its enrichment by assimilating without interfering with its genius. the forms. style 
and expressions used in Hindustani and in the other languages of India specified in the 
Eighlh Schedule. and by drawing. wherever necessary or desirable. for its vocallulaT)'. 
primarily on Sanskrit and secondarily on other languages. 



PART XVIII 

EMERGENCY PROVISIONS 

352. Proclamation or Emel"gency.-{ I) If the President is sathncd thai a grave 
emergency exists whereby the security of India or of any pari Of the territory thereof il> 
threalened, whether by war or external aggrcss;on or Ilanned rebellion], he may. hy 
proclamation, make a declaration to that effeci 2[in respect of thc whole of India or of 
such parI of the territory as may he specified in the proclamation]. 

J[Exp!wwtion-A Proclamation of Emergency declaring that the sccurilY of India or 
any part of the territory thereof is threatened hy war or hy external Ilggrcs~i()n or by 
armed rebellion may be made before the actual occurrcnl,:c o[war or of any such aggrcs· 
sian or rehellion. if Ihe Presidenl is satisfied that thcre is imminent danger thereoLl 

4[(2) A Proclamation issued under clause (I) may be varied or revoked by a subse
quent Proclamation. 

(3) The President shall not issue a Proclamation under clause (I) or u Procl:mllltion 
varying such Proclamation unless the decision of the Union Cabinet (lhat is to say, the 
Council consisting of the Prime Minister and other Ministers of Cabinet rank appointed 
under article 75) that such a Proclamation may be issued has heen communicated to him 
in writing. 

(4) Every Proclamation issued under this article shall be laid before each House of 
Parliament and shall. except where it is a Proclamation revoking II previous Proclama
tion, cease to operate at the expiration of one month unless before the cxpirlltion of thai 
period it has been approved by resolutions of both Houses of Parlillment: 

Provided that ifllny such Proclamation (not being a Proclamation revoking a previous 
Proclamation) is issued at a time when the House of the People has been dissolved, or 
the dissolution of the House of the People takes place during the period of one month 
referred to in this clause, and if a resolution approving the Proclamation has heen passed 
hy the Council of States, but no resolution with respect to such Proclamation has been 
passed by the House of the People before the expiration of that period. the Proclamation 
shall cease to operate at the expiration of thiny days from the date on which the House 
of the People first sits after its reconstitution, unless befOie the expiration of the said 
period of thirty days a resolution lIpproving the Proclamation has been also plIssed by 
the House of the People. 

(5) A Proclamation so approved shall, unless revoked, cease to operate on the expira: 
tion of a period of six months from the date of the passing of the second of the 
resolutions approving the Proclamation under clause (4): 

Provided that if and so often as II resolution approving the continuance in force of 
such a Proclllmation is passed by botb Houses of Parliament the Proclamation shall, 

Subs. l'Iy Ihc Conslitution (Forty· fourth Amendment) Act, 1~78. ~ec. 37. for "internal di.~turbance" 
/w c.r 20-6-1979) 
Ins, by the: ConsllIution (Forty·second Amendment) Act. 1976, sec. 48 ("·,e.r. 3-1-1977) . 

. l Ins. by the Constitution (Forty-founh Arr.endrr.eru) Act. t978. sec. 37 (",d. 20-6-1979). 
4 Subs. by tnc Constitutioa (Forty-fourth Amendment) Ad. 1978. sec 37. for d3UseS (2). (2A) and (3), 

Iw.c.r 20·6·1979). 
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unless revoked. continue in force for :l further period of six months from the date on 
which it would otherwise have ceased to operate under this clause: 

Provided further Ihat if the dissolution of the House of the People takes place during 
any l>ueh period of six months and a resolution approving the continuance in force of 
such Proclamation has been passed by the Council of Stales but no resolution with 
respect to the continuance in force of such Proclamation has been passed by the House 
of thc People during the said period. the Proclamation shall cease to operate at the 
expiration of thirty days from the date on which the House of the People first sits after 
its reconstitution unless hdore the expiratioll of the said period of thirty days, a resolu
tion :lpproving the continuance in force of the Proclamation has been also passed by the 
House of the People. 

{o) For the purposes of clauses (4) and (5), ;1 resolution may be passed by either 
House of P.'lrliament only by a majority of the total membership of that House and by 
a 1ll:ljorilY of not less than two-thirds of the members of that House present and voting. 

(7) Notwithstanding i1nything contained in the foregoing clauses, the President shall 
revoke ,I Proclamation issued under clause (I) or a Proclamation varying such Proclama
tion if the House oflhe People passes a resolution disapproving, or, as the case may be, 
disapproving the continuance in force of, such Proclamation. 

(8) Where a notice in writing signed by not less than one-tenth of the totaJ number of 
members of the House of the People has Leen given, of their intention to move a resolution 
for Jis:lpproving, or, as the case may be, for disapproving the continuance in force of, a 
Procl",mation issued under clause (I) or a Proclamation varying such Proclamation: 

(a) to the Speaker, if the House is in session; or 
(b) to the President, if thc House is not in session, 

a special sitting of the Housc shall be held within fourteen days from the date on which 
such notice is received by thc Speaker, or, as the case may be, by the President, for the 
purpose of considering ~uch resolution.] 

I[ 2[(9)] The Power conferred on the President by this article shall include the power 
to ifsue dinerent ~roclam?tion.s on difrerent grounds, being war or exte~al ag~ression 
or ·'anned rebelhon1 or Immlllcnt danger of war or external ;rggresslOn or '(anned 
rebellion), whether or not there is a Proclamation already issued by the President under 
clause (I) and such Proclamation is in operation. 

4, ... ) 

353, Effect of Proclamation of Emergency.-While a Proclamation of Emergency 
is in operation, thcn- . 

(a) notwithstanding anything in this Constitution. the executive power of the Union 
shall extend to the giVing of directions to any State as to the manner in which 
the executive power thereof is to be exercised; 

I. Ins. by Ihe Conslitution (Thirty·eight Amentlment) Act, 1975, sec. 5 (retrospectively). , 

2. Clause (4) re-nu~red lIS dall$C (9) by the Constitution (Forty-fourth Amendment) Act, 1978. sec. 37 
(w.e.f.20·6-1979). 

3. Subs. by the Constitution (Forty-fourth Amendment) Act. 1978, sec. 37. fOf "internal disturb:lnccH 

(w.e r. 20-6-t9791. 
4. a;wse (5) omilla! hy the Constitution Cfuty·fourth Amenclmeru) Act. t978, sec. 37 (w.e.f.20-6-1979). 
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(b) the power of Parliament to make laws with respect to any matter shall include 
power to make laws conferring powers and imposing duties, or authorising the 
conferring of powers and the imposition of dUlies. upon the Union or officers 
and authorities of the Union as respects that matter, notwithstanding that il is 
one which is not enumerated in the Union List: 

L{Provided that where a proclamation of Emergency is in operation only in any part 
of the territory of Indin-

(i) the executive power of the Union 10 give directions under clause (a), and 

(ii) the power of Parliament to make laws under clause (b), 

shall also extend to any Stale other than a Stale In which or in any part of which the 
Proclamation of Emergency is in operation if and in so far as the security of India or 
any part of the territory thereof is threatened by activities in or in relation to the part of 
the territory of India in which Ihe Procl<lmation of Emergency is in operation.] 

/ 

354. Application of provisions relating 10 distribution of revenues while a 
Proclamation of Emergency is in operation.-(I) The President may. while a 
Proclamation of Emergency is in operation. by order direct that all or any of the provisions 
of articles 268 to 279 shall for such period. not extending in any case beyond the expiration 
of the financial year in which such Proclamation ceases to operate. as may be specified in 
the order. have effcct subjcctto such exceptions or modifications as hI! thinks fit. 

(2) Every order made under clause (I) shall. as soon as may be after it is made. be 
laid before each House of Parliament. 

355. Duty of tbe Union to protect States against external aggression and internal 
disturbance.-It shall be the duty of the Union to protect every State against external 
agglcssion and internal disturbance and (0 ensure that the government of every Stale is 
carried on in accordance with the provisions of this Constitution. 

356. Provisions in case of failure of constitutional mlKhinery in States.-( I) If the 
President. on receipt of a report from the Govemorl*uJ of a State or otherwise. is satisfied 
that a situation has arisen in which the Government of the State cannot be carried on in 
accordance with the provisions of this Constitution. the President may by Proclamation-

(a) assume to himself all or any of the functions of the Government of the State and 
all or any of the powers vested in or exercisable by !.he Govemo~'["·J or any 
body or authority in the State other than the Legislature of the State; 

(b) declare that the powers of the Legislature of the State shall be exercisable by or 
under the authority of Parliament; 

(c) make such incidental and consequential provisions as appear to the President to 
be necessary or desirable for giving effect to the objects of the Proclamation. 
including provisions for suspending in whole or in part the operation of any 
provisions of this Constitution relating to any body or authority in the State: 

I. In~. by the Constitution (Forty·second Amemlmenl) Acl. 1976. sec. 49 (w.e.f. J·I·19n). 
2. T1v: words P or Rajpr.uJWkh" aminal by t~ Constiullion (Seventh Ammdm:nI) Att, 1956. sec. 29 MIl Sch. 
3. The worth Par R:ljpr:unukh. lIS !he ClISe may be" omitted by tlv: Constitution (Sevenlh Amendment) Act. 

t956, sec. 29 lIod Sch. 
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Provided that nothing in this dause shall authorise the President to assume to 
himself any of the power$ vested in or exercisahle by a High Court. or to suspend 
in whole or in part the operation of any provision of this Constitution relating to 
High Courts. 

(2) Any such Proclamation may he re\'okcd or varied by a subsequent Proclamation. 

(3) Every Proclamation under this article shall be laid before each House of Parlia
ment and shall, except where it is a Proclamation revoking a previous Proclamation 
cease III operate at the expiration of two months unless before Ihe expiration of thai 
period unless it has been approved by resolutions of both Houses of Parliament: 

Provided Ihat if any such Proclamation (not being a Proclamation revoking a previous 
Proclamation) is issued at a time when the House of the People is dissolved or the 
dissolution of Ihe House of Ihe People lakes place during the period of two months 
referred 10 in this clause, and if a rcsolution approving the Proclamation has been passed 
hy the Council of States, but no resolution with respect to such Proclamation has been 
passed by the House of the People befme the expiration of that period, Ihe Proclamation 
shall eease 10 operate at the expiralion of Ihirty days from the date on which the House 
of the People firsl sits after its reconstitution unless hefore the expiration of the said 
period of thirty days a resulution approving the Proclamation has been also passed by 
the House of the People. 

(4) A Proclamation so approved shall. unless revoked. cease to operate on the expira
tion of a period of I[six months from the date of issue of the Proclamation]: 

Provided that if and so often as a resolution approving the continl1ance in 
force of such a Proclamation is passed by both Houses of Parliameut. the 
Proclamation Shall. unless revoked. continue in force for a further period of 
2(six months\ from the date on which under this clause it would otherwise 
have ceased to operate, but no such Proclamation shall in any case remain in 
force for more than Ihree years: 

Provided further that if tbe dissolution of the House of the People takes place during 
any such period of 2[six months] and a resolution approving the continuance in force 
of such Proclamation has been passed by the Council of States. but no resolution 
with respect to the continuance in force of such Proclamation has been passed by 
the House of the People during the said period. the Proclamation shaH cease to 
operate at the expiration of thirty days from' the date on which the House of the 
People first sits after its reconstitution unless before the expiration of the said period 
of thirty days a resolution approving the continuance in force of the Proclamation 
has heen also passed by the House of the People: 

J(Providc(1 also that in the case of the Proclamation issued under clause (I) on 

I. Subs. by the ConstilUlioC'l (Porty-fourtb Amcodment) Act, t91&. tee. )8, for -ODe ynr from the douc of 
the passing of the second of the resolutions approvilll lhe ptocbm:atioa UDder clause Ll)" ("'.I!'.r. 
20-6-1979). The words, "ooc year" ~ subs. for the original words "lilt months" by the Constilutillfl 
(Fony- second Amcadmenl) Act, 1976, ICC. so ("':.c.f. )-1-)977). 

2. Sabs. by the COlI$lilu!ioa {Pony-falllth Ame_ment) ACI, 1978.1«. 38. for -00.:- yC:IF" \' • .-.c.f. 
20-6-1979). The wonts "CDC year'" wen:: subs. for the ori,uw wonb -w. monlhs- by It.: C"mti~ution 
(Fony-KCood AmeDdmcnt) Act. 1976, sec. SO (w.c.f. 3·1·1971). 

3. 1111. by the CormilUlioa (Sixly-fourdl AIJlaIdmcnI) Act. 1990, sec. 2(a) (w.c.f. 16-4,t9'JOl 
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the II th day of May, 1987 with respect to the Stale of Punjab the reference in the first 
proviso to this clause to "three years" shall be construed as a reference to '[Five years.) 

2[(5) Notwithstanding anything contained in clause (4), a resolution with respect to 
the continuance in force of a Proclamation approved under clause (3) for any period 
beyond the expiration of one year from the date of issue of such Proclamation shall not· 
be passed by either House of Parliament unless-

(a) a Proclama.ion of Emergency is in operation, in the whole of India or, as the 
case may be, in the whole or any part of the State, at the time of the passing 
of such resolution. and 

(b) the Election Commission certifies that the continuance in force of the Proclama
tion approved under clause (3) during the period specified in such resolution is 
necessary on account of difficulties in holding general elections to the Legisla

. tive Assembly of the State concerned:] 
.',."J 
",Provided that nothing in this clause shall apply to the Proclamation issued under 

clause (I) on (he 11th day of May, 1987 with respect to the State of Punjab.] 

Notes on Article 356 

See notes on article 357. 

357. Exercise of legislative powers under Proclamation issued under article 
356.-( I) Where by a Proclammion issued under clause (I) of article 356. it has ~en 
declared that the powers of the Legislature of the State shall be exercisable by or under 
the authority of Parliament, it shall be competent-

(0) for Parliament to confer or. the President the power of the Legislature of the 
State to make laws, and to authorise the President 10 delegate, subject to such 
ctmditions as he may think fit to impose. the power so conferred to any other 
authority to be specified by him in that behalf: 

(b) for Parliament, or for the President or other authority in whom such power 10 
make laws is vested under sub-clause (0), to make laws conferring powers and 
imposing duties, or authorising the conferring of powers and the imposition uf 
duties, upon the Union or officers and authorities thereof; 

(c) for the President to authorise when the House of the People is not in session 
expenditure from the Consolidated Fund of the Slate pending the sanction of 
such expenditure by Parliament. 

I. For the words "three ycars and six mont/u~ the words "rour years" subs. by the Constitution 
(Si~ty-sevcnth Amendmelll) Act, 1990, sec. 2 (w e.r. 4-1Q-19W), and words "Five yean" subs. by the 
Constitution (Sixty-eighth Amendment) Act, 1991 sec. 2 (w.d. 12-3-1991). 

2. Subs. by the Constitution (For1y-fQur1h A~ndment) Act, 1978, sec. )8, for clause (5) (w.e.f. 
20-6-1979). Clause (5) was ins. by the: Con5titution (Tbir1y-eight Amendment) Act, 1975. $ICC 6 
(mrospcctively). 

3. Orniued by the ConstilUtion (Si~ty-third Amendment) Act, 1989, sec. 2 (w.e.f. 6_'_1990) which was 
carlier subs. by the Constitution (Ftlly_ninth Amendment) Act, 1988, sec. 2. 

4. Proviso subs. by the Constitutioa <Filly-ninth Amendment) Ad, 1988, sec. 2 and omiUed by the 
Constitution (Sixty-third Amendment) Ad, 1989, sec. 2 (w.c.f. 6-1-1990) and simibr proviso ins. by 
the COl1:Slitotion (Si~ty_rour1h Arncndment) A<:t, 1990, se.::. 2 (b) (w.e.r. 16-4-1990). 
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1[(2) Any law made in exercise of the power of the Legislature of the Sta:e by 
>arliament or the President or other authority referred to in sub~clause (a) of clause (I) 
",hich Parliament or the President or such other authority would not, but for the issue· 
)f a Proclamation under article 356, have been competent to make shall, after the 
>roclamation has ceased to operate, continue in force until altered or repealed or 
lJIlended by a compe~ent Legislature or other authority.) 

Notes on Articles 356 and 357 

'ut!icial Renew 

Dr. Basu, in the Constitutional Law of India (1988), pages 403, 404, has pointed oul thatjU<licial 
'eview of a proclamation under article 356 would lie on any of the grounds upon which any 
~xecutive detennination which is founded on subjective satisfaction can be questioned. By way of 
~xample he has cited the following grounds:- . 

(a) Thai the Proclamation has been made upon a consideration which is wholly ex!raneous or 
irrelevant to the purpose for which the power under 356 had been conferred by tt.e Constitution, 
[lamely, a breakdown of the constitutional machinery in a State, or, in other words, where there is 
[lO 'reasonable nexus' between the reasons disclosed and the satisfaction of the President, because 
in such a case, it can he said that there has been no 'satisfact:on' of the President which i:; a condi· 
tion for exercise of the power under article 356. 

(b) Tht.lthe exercise of the power under arti,:le 356 has bren ma~afidt:, because a statutory 
order which lacks heM [uhs has no eJ:istence in law ; State oj Rajasthan v. Union of India, AIR 
1977 SC 1361, paragraph 124 (Chandrachud. J .. paragraph 144 Bhagwati and Gupta, JJ.) (allowed 
in Roy v. U"iM of India, AIR 1982 SC 710, paragraph 27; State of Rajasthan v. Union of India, 
AIR 1977 SC 1361. paragraph 123 (Chandrachud, J.), 170 (Goswami, 1.) 178-179 (lJntwalia. J.), 
203. 206, 208 (Fad Ali, 1.). 

In the absence of maul fides etc. court cannot grant relief in law. But as a maUer of propriety a 
Mir.ister should flot be unseated without giving to the Legislative Assembly an opportunity 
expressing its confidence (or want of confid~nce) in the ministry; Bommai v. Union of India, AIR 
1990 Karn 5, paragraph 33 (FB). 

Mere dissolution of the Assembly on the advance of the Chief Minister does not bring the case 
within article 356 oC:the Constitution; Arun v. Union of India, AIR 1992 All I, paragraph 7. 

The following propositions have b<-en laid down by the S:Jpreme Cuurt in a very important 
Judgement dealing with article 356:-

(i) Presidential Proclamation dissolving a Stare Legislative Assembly is subject to judicial review. 
(ii) Burden lies (1n the Government (1f India to prove that relevant material existed (to justify 

the issue uf Proclamation). 
(iii) Courts would not go into the correctness of the material. 
(iv) If the court strikes down the proclamation it has power to restore the dismissed State 

Government to office. 
(v) A State Government pursuing anti-secular policies is liable to action under article 356; 

S.R. Bommai v. Union of Indio, JT (1994) 2 SC 215, 

358. Suspension of provi~ions of article 19 during emergencies.-2(I») 3(While a 
Proclamation of Emergency declaring that the security of India or any part of the terri· 

J. Subs. by the Constitution (Fol1y-se&nd Amendment) Act, 1976, sec. SI. foc clause (2) (w.e.f. 3-1-1977). 

2. An. 358 re-numbered as d. (I) thereof by the Constitution (Forty-fourth Amendment) Act. 1978. sec. 
39 (w.eJ. 20-6-1979). 

3. Subs. by sec. 39, ibid .• for "While a Proclamalion of Emergency is in operation" (w.c.f. 20-6-1979). 
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tory thereof is threatened by war or by external aggression is in operation', nothing in 
article 19 shall restrict the power of the Slate as defined in Part III to make any law 01 

to take any executive action which the State would but for the provisions contained in 
that Part be competent to make or to take. but any law so made shall, to the extent of 
the incompetency. cease 10 have effect as soon as the Proclamation ceases to operate. except 
as respects things done or omitted to be done before the law so ceases to have effect: 

'[Provided that 2[where such Proclamation of Emergency] is in operation only in any 
part of the territory of India. any such law may be made. or any such executive action may 
be taken, under this article in relation 10 or in any Slate or Union lelrilory in which or in 
any part of which the Proclamation of Emergency is nol in operation. if and in so far as the 
security of India or any part of lhe territory thereof is threatened by activities in or in relation 
to the part of the territory of India in which the Proclamation of Emergency is in operntion, 

3«2) Nothing in clause (I) shall apply-

(a) to any law which does not contain a recital to the effect that such law is in 
relation to the Proclamation of Emergency in operation when it is made; or 

(b) to any executive action taken otherwise than under a law containing such a recital" 

359. SuspeosioD of the enforcement of the rights conferred by Part In during 
emergencies.-( I) Where a Proclamation of emergency is in operation. the fusident 
may by order declare thai the right to move any court for the enforcement of such of 
"[the rights conferred by Part III (except articles 20 and 21)J as may he mentioned in 
the order and all proceedings pending in any court for the enforcement of the rights so 
mentioned shall remain suspended for the period during which the Proclamation is in 
force or for such shorter period as may be specified in the order, 

'ie IA) While an order made under clause (I) mentioning any of6[the rights conferred 
by Part III (except article 20 and 21)J is in operation. nothing in that Part conferring 
those rights shall restrict the power of the State as defined in the said Part to make any 
law or to take any executive action which the State would but for the provisions 
contained in that Part be competent to make or to take. but any law so made shall. to 
the extent of the incompetency. cease to have effect as soon as the order aforesaid ceases 
to operate. except as respect~ things done or omitted to be done before the law so ceases 
to have effect: 

7[Provided thal where a Proclamation of Emergency is in operation only in any part of 
the territory ofIndia. any such law may be made. or any such executive action may be taken. 
under this article in relation to or in any State or Union terri lOry in which or in any part of 

I. Ins. by the Constitution (Porty·SC(:ond Amendment) Aa, 1976, SC(: . .52 (w.e.f. 3-1·19n). 
2. Subs. by the Qmstiflllion (Pony·fOW1h Ammdm=t) Act. 1978, sec. 39. for "w~. Proclamatioo of 

Emc:rgcacy" (w.e.!. 20-6-1919). 
:t Ins. b,. the CollSlitution (Forty·fourth Amendmem) Act. 1978, sa::. 39 (w.e.!. Z().6.I979). 

4. Subs. by the Coostillllion (Fony·founh A.mendment) A.(:I, 1978, sec. 40, (or ''the: riahts conferred by 
PIII1I11" (w.e.!. 2.5-6-1979). 

S. 1M. by the Constitution (Thiny..eigbt Amendment) Aa, 197.5, sa::. 7 (teltOSpeetil'd,.). 

6. Subs. by tb:: Constitutioo (Fony·secoad AmmdnJelll) Aa, 1978. sec. 40, for "the riatrts coaferred by 
Plut III" (w.e.f. 2().6·1979). 

7. 1n:s. by the Constitution (Farty·sccond AmeDdment) Aa, 1976, $ClC • .53 (w.e.f. 3-1·lm). 
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~hich the Proclamation of Emergency is not in operation, if and is so far as the security 
,f India or any part of the territory thereof is threatened by activities in or in relation to 
!Ie part of the territory of India in which the Proclamation of Emergency is in operation.] 

1[(IB) Nothing in clause (tA) shall apply-
(a) to any law which does not contain a recital to the effect that such law is in 

relation to the Proclamation of Emergency in operation when it is made; or 
(b) to any executive action taken otherwise than under a law conlaining such a recital.} 

(2) An order made as aforesaid may extend to the whole or any, part of the territory 
)f India: 

I [Provided that where a Proclamation of Emergency is in operation only in a part 
)f the territory of India, any such" order shall not extend to any other part of the territory 
)f India unless the President, being satisfied that the security of India or any part of 
he territory thereof is threatened by activities in or in relation to the part to the territory 
)f India in which the Proclamation of Emergency is in operation, considers such exten
;ion to be necessary.] 

(3) Every order made under clause (I) shall, as soon as may be after it is made, be 
aid before each House of Parliament. 

'···1 
360. Provisions as to rmancial emergency.-{l) If the President is satisfied that a 

,ituation has arisen whereby the financial stability or credit Q[ India or of any part of the 
territory thereof is threatened, he may by a Proclamation make a declamtion to that effect. 

3[(2) A Procl.amation issued under clause (I~ 
(a) may be revoked or varied by a subsequent Proclamation; 
(b) shall be laid before each House of Parliament; 
(e). shall cease to operate at the expiration oftwo months, unless before the expiration 

of that period it has been approved by resolutions of both Houses of Parliament: 
Provided that if any such Proclamation is issued at a time when the House of the 

People has been dissolved or the dissolution of the House of the People takes place 
during the period of two months referred to in sub-clause (e), and if a resolution approv· 
ing the Proclamation has been passed by the Council of States, but no resolution with 
respect to such Proclamation has been passed by the House of the People before the 
expiration of that penOd. the Proclamation shall cease to operate at the expiration of 
thirty days from the date on which the House of the People first sits after its reconstitu
tion unless before the expiration of the said period of thirty days a resolution approving 
the Proclamation has been also passed by the House of the People.] 

(3) During the period any such Proclamation as is mentioned in clause (I) is in 
operation. the executive authority of the Union shall extend to the giving of directions 
to any State to observe such canons of financial propriety as may be specified in the 
directions. and to the giving of such other directions as the President may deem necess
ary and adequate for the purpose. 

I. Ins. by the ConstilUlion (FOlly-fourth Amendment) Act, 1978, sec. 40 (w.c.f. 20-6-1919). 

2. Artic1~ J59 A omitted by Constitution (Si~ty-third Amendment) ACI. 1989 (w.e.f.6-I-I990). 

3. SUbs. by Lhll Constitution (R1rty.fourth Amendment) ACI. 1978. sec. 41. for dause (2) (w.c.r. 20-6-(979). 
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(4) Notwithstanding anything in this Constitution
(a) any such direction may includc-

(I) a provision requiring the reduction of salaries and allowances of all (] 
any class of persons serving in connection with the affairs of a State; 

(il) a provision requiring all Money Bills or other Bill .. to which th 
provisions of article 207 apply to be reserved for the consideration (] 
the President after they are passed by the Legislature of the State; 

(b) it shall be competent for the President during the period any Proclamation iSSUe1 

under this article is in operation to issue directions for the redl!clion of salarie 
Clod allowances of all or any class of pen;ons serving in connection with th 
affairs of the Union including the Judges of the Supreme Court and the Higl 
Courts. 

I[ ••• J 

J. Cause (5) wu ina. by lhc Coastihdioa (Tbiny-dJhdl AnIeadmem) Ad, 1975. ICC. 8 (rcttospeCtivelyJ 
aDd omitled by the COIIIlilulioa (Forty-rod AmeDdIDClll) Ad, 1978, ICC. 41 (w.e.l. lQ.&.1979). 



PART XIX 

MISCELLANEOUS 

361. ProtectiOD or President and Governors and Rajprmukhs.-{l) The Presi
lent. or the Governor or Rajpramukh of a State. shall not be answerable to any court 
'or the exercise and perfonDance of the powers and duties of his office or for any act 
lone or purporting to be done by him in the exercise and perfonnance of those powers 
Uld duties: 

Provided that the conduct of the President may be brought under review by any court, 
ribunal or body appointed or designated by either House of Par1iament for the investiga
ion of a charge under article 61: 

Provided further that nothing in this clause shalJ'be construed as restricting the right 
"If any person to bring appropriate proceedings against the Government of India or the 
::;ovemment of a State. 

(2) No crimina] proceedings whatsoever shaH be instituted or continued against the 
:»resident, or the Govemorl[u.) of a State, in any court during his teon of office. 

(3) No process for the arrest or imprisonment of the President. or the Governor l [***] 
)f a State, shall issue from any court during his term of office. 

(4) No civil proceedings in which relief is claimed against the President, or the 
Jovernorl[***l of a State, shaH be instituted during his term of office in any court in 
1:spect of any act done or purporting to be done by him in his personal capacity, whether 
>efore or after he entered upon his office as President, or as Governorl[***1 of such 
itate, until the expiration of two months next after notice in writing has been delivered 
.0 the President or the Governorl [***) as the case may be, or left at his office stating 
:he nature cf the proceedings, the cause of action therefore, the name, description and 
'lace of residence of the party by whom such proceedings are to be instituted and the 
-elief which he claims. 

1.361A. Protection 01 publication or proceedings 01 Parliament and State 
Leg!.slatures--{ I) No person shall be liable to any proceedings. civil or criminal, in any 
~ourt in respect of the publication in a newspaper of a substantially true report of any 
;n-oceedings of either House of Parliament or the Legislative Assembly, or, as the case 
'Pay be. either House of the Legislature. of a State, unless·the publication is proved to 
."l.8\le been made with malice: 

Provided that ~othing in this clause shall apply to the publication of any report of the 
fH"oceedings of a secret sitting of either House of Parliament or the Legislative Assem
t)ly, or, as the case may be, either Howe of the Legislature, of a State. 

(2) Clause (1) shall apply in relation to reports or matters broadcast by means of 
wireless telegraphy as part of any programme or service provided by means of a broad
:asting station as it applies in relation to reports or matters published i~.~ ne'wspaper. 

I. n., words"(W Rajpramakb" omitmd by llIt CoastiMioo (Seveatb AmtDdmcDt) Act, 1956, sec. 29 aDd 
Sch. .. 

2. w. by !he CoDstitulioD (Porty·foarth AmmdmeaI:) Act, 1978, ICe. 42 (w.c.f. 2O-6-197.9}i 
283 
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Explanation-In this anicle, 'newspaper' includes a news agency repon containin 
material for publication in a newspaper.] 

362. Rights and privileges of Rulers of Indian States.-{Rep. by the Constitutio 
(Twenty-sixth Amendment) Act, 1971, sec. 2J. 

363. Bar to interference by courts in disputes arising out of certain treatie! 
agreements, etc.-(I) Notwithstanding anything in this Constitution but subject to th 
provisions of article 143. neither the Supreme Court nor any other court shall hal' 
jurisdiction in any dispute arising out of any provision of a treaty. agreement, convenan 
engagement. sanad or other similar instrument which was entered info or execute 
before the commencement of this Constitution by any Ruler of an Indian Slate and t 

which lhe Government of the Dominion of India or any of its predecessor Govemmenl 
was a party and which has or has been continued in operation after such commence men 
or in any dispute in respect of any right accruing under or any liability or obligatio 
arising out of any of the provisions of this ConsulUtion relating to any such treat) 
agreement. covenant. engagement, sannd or other similar instrument. 

(2) In this article-
(a) 'Indian Slate' means any territory recognised before the commencement of thi 

Constitution by His Majesty or the Government of the Dominion of India ~ 
being such a State; and 

(b) 'Ruler' includes the Prince, Chief or other person recognised before suc 
commencement by His Majesty or the Government of the Dominion of India ~ 
the Ruler of any Indian State. 

1[363A. Recognition granted to Rulers of Indian States to cease and priv 
purses to be abofishcd.-Notwithstanding anything in this Constitution or in an 
law for the time being in force- -

(a) the Prince, Chief or other person who. al any lime before the commencement ( 
the Constitution (Twenty-si,dh Amendmenl) Act, 1971, was recognised by th 
President as the Ruler of an Indian State or any person who. at any time berO[ 
such commencement, was recognised by the President as the successor of sue 
Ruler shall, on and from such commencement, cease to be recognized as. sue 
Ruler or the successor of such Ruler; 

(b) on and from the commencement of the Constitution (Twenty-sixth Amendmen' 
Act. 1971. privy purse is abolished and all rights. liabilities and obligations i 
respect of privy purse are extinguished and accordingly the Ruler or, as the cas 
may be. the successor of such Ruler. referred to in clause (a) or nny other perso 
shall not be paid any sum as privy purse,] 

364. Special provisions as to major ports and aerodromts.-{ I) Notwithstandin 
anything in this Constitution. the Presidenl may by public notification direct that as frOi 
such date as may be specified in the notification-

I. Ins. by lhe Clnstiultroll Cfwenty-sixth Amtndmcnl) Act, 1971, $«, J. 
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(a) any law made by Parliament or by the Legislature of a State shall not apply to 
any major port or aerodrome or shall apply thereto subject to such exceptions 
or modifications as may be specified in the notification, or 

(b) any existing law shall cease to have effect in any major port or aerodrome except 
as respects things done or omitted to be done before the said date, or shall in its 
application to such port or aerodrome have effect subject to such exceptions or 
modifications as may be specified in the notification. 

(2) In this article-
(a) 'major port' means a port declared to be a major port by or under any law made 

by Parliament or any existing law and includes all areas for the time being 
included within the limits of such port; 

(b) 'aerodrome' means aerodrome as defined for the purposes of the enactments 
relating 10 airways, aircraft and air navigation. 

365. Effed of railure to comply with, or to give effect to, directions given by the 
Union.-Where any State has failed to comply with, or to give effect to, any directions 
given in the exercise of the executive power of the Union under any of the provisions 
of this Constitution, it shall be lawful for the President to hold that a situation has arisen 
in which the government of the State cannot be carried on in accordance with the 
provisions of this Constitution. 

366. DefinitioDS.- In this Constitution, unless the context otherwise requires, the 
following expressions have the meanings hereby respectively assign~d to them, that is 
to say-

(t) 'agriculture income' means agricultural income as defined for the purposes of the 
enactments relating to Indian Income-tax; 

(2) 'an Anglo-Indian' means a person whose father or any of whose other male 
progenitors in the male line is or was of European descent but who is domiciled within 
the territory of India and is or was born within such territory of parents habitually 
resident therein and not established there for temporary purposes only; 

(3) 'article' means an article of this Constitution; 
(4) 'borrow' includes the raising of money by the grant of annuities, and 'loan' shall 

be construed accordingly; 
1[***1 

(5) 'clause' means a clause of the article in which the expression occurs; 

(6) 'corporation tax' means any tax on income, so far as that lax is payable by the 
companies and in a tax in the case of which the following conditions are fulfilled:

(a) that it is not chargeable in respect of agricultural income; 

(b) that no deduction in respect of the tax paid by the companies is, by any 
enactments which may apply to the tax, authorised to be made from dividends 
payable by the companies to individuals; 

I. Clause (4A) was ins. by the Constitution (Fony-second Amendment) Act, 1976. sec. ~ (w.e.f. 
1-2-1977) and omillcd by the Constitution (Fony·third Amendment) Act. 1977, sec. 11 (w.e.f. 
13-4·1978). 
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(e) that no provision exists for taking the tax so paid into account in computing for 
the purposes of Indian Income-tax the total iDC01De of individuals receiving sucb 
dividends. or in computing the Indian Income·tax payable by, or refundable to. 
s~h individuals; 

(1) 'corresponding Province'. 'cottesponding Indian State' or 'corresponding State 
means in cases of doubt such Province. Indian State or State .u may be determined by 
the President to be the corresponding Province. the corresponding Indian State or the 
corresponding State, as the case may be, for the particular purpose in question; 

(8) 'debt' includes any liability in respect of any obligation to repay capital sums by 
way of annuities and any liability under guarantee, and 'debt charges' shall be construed 
accordingly; 

(9) 'estate duty' means a duty to be assessed on or by reference to the principal value. 
ascertained in accordance with such rules as may be prescribed by or under laws made 
by Parliament or the Legislature of a State relating to the duty I of all property passing 
upon death or deemed, under the provisions of the said laws. so to pass; 

(10) 'existing law' means any law. ordinance, order. bye-law. rule or regulation 
passed or made before the commencement of this Constitution by any Legislature. 
authority or person having power to made such a law, Ordinance. order. bye-law. rule 
or regulation; 

(11) 'Federal Court' means the Federal Court constituted under the Government of 
Inwa Act, 1935; 

(12) 'goods' includes all materials, commodities, and articles; 
(13) 'guarantee' includes any obligation undertaken before the commencement of 

this Constitution to make payments in the event of the profits of an undertaking falling 
short of a specified amount; 

(14) 'High Court' means any court which is deemed for the purposes of this Constitu
tion to be a High Court for any State and include:;; -

(a) any court in the territory of India constituted or reconstituted under this Constitu
tion as a High Court, and 

(b) any other court in the territory of India which may be declared by Parliament 
by law to: be a High Court for all or any of the purposes of this Constitution: 

(15) 'Indian State' means any territory which the Government of the Dominion of 
India recognised as such a State; 

(16) 'Part' means a Part ofWs Constitution; 
(~7) 'pension' means a pension, whether contributory or not, of any kind whatsoever 

payable to or in respect of any person, and includes retired pay so payable, a gratuity 
so payable and any sum or sums so payable by way of the return. with or without interest 
thereon or any other adwtion thereto. of SUbscriptions to a provident fund; 

(18) 'Proclamation of Emergency' means a Proclamation issued under clause (1) of 
article 352; 

(19) 'public notification' means a notification in the Gazette of India, or, as the case 
may be. the Official Gazette of a State; 

(20) 'railway' does not include-
(a) a tramway wholly within a municipal area, or 
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(b) any other line of communication wholly situated in oD;e State and declared by 
Parliament by law not to be a railway; 

1[***] 

2[(22) 'Ruler' means the Prince, Chief or other person who, at any time before the 
ommencement of the Constitution (Twenty-sixth Amendment) Act. 1971, was 
ecognised by the President as the Ruler of an Indian State or any person who, at any 
ime before such commencement, was recognised by the President as the successor of 
,uch Ruler;] 

(23) 'Schedule' means a Schedule to this c.onstitution; 
(24) 'Scheduled Castes' means such castes, races or tribes or parts of or groups within 

iuch castes, races or tribes as are deemed under article 341 to be Scheduled Castes for 
he purposes of this Constitution; 

(25) 'Scheduled Tribes' means' such tribes or tribal communities or parts of or groups 
,yithin such tribes or tribal communities as are deemed under article 342 to be Scheduled 
fribes for the purposes of this Constitution; 

(26) 'securities' includes stock; 
3 ( ... ] 

(27) 'sub-clause' means a sub-clause of the clause in which the expression occurs; 
(28) 'taXation' includes the impo~ition of any tax or impost, whether general or local 

or special, and 'tax' shall be construed accordingly; . 

(29) 'tax on income' includes a tax in the nature of an excess profits tax; 
4[(29A) 'tax on the sale or purchase of goods' includes-

(a) a tax on the transfer, otherwise than in pursuance of a co~tract, of property in 
any goods for cash, deferred payment or other valuable consideration; 

(b) a tax on the transfer of property in goods (whether as goods or in some other 
form) involved in the execution of a works contract; 

(c) a tax on the delivery of goods on hire-purchase or any system of payment by 
instalments·; 

(d) a tax on the transfer of the right to use any goods for any purpose (Whether or 
not for a specified period) for cash, deferred payment or other valuable· 
consideration; 

(e) a tax on the supply of goods by any unincorporated association or body of 
persons to a member thereof for cash, deferred payment or other valuable 
consideration; 

if) a tax on the supply, by way of or as part of any service or in any other manner 
whatsoever, of goods, being food or any other article for human consumption 
or any drink (whether or not intoxicating), where such supply or service is for 
cash, deferred payment or other valuable consideration, 

1. Clause (21) omitted by the Constitution (Seventh Amendment) Act, 1956. sec. 29 and Sch. 
2. Subs. by the Constilution (Twenty-sixth AmeDdment) Act, 1971, sec. 4, for clause (22). 
3. Clause (26A) was ins. by the Constitution (Forty·second Amendment) Act, 1976, sec. 54 (w.c.f. 

1-2-1917) and omilleiby the Constitution (Forty-third Amendment) Act, 19n, sec. II (w.e.f. 
13-4-1978). 

4. Ins. by the ConstituliOD (Forty-sbr.th Amendment) Act, 1982, sec. 4. 
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and such transfer, delivery or supply of any goods shall be deemed to be a sale ofthost 
goods by the person making the transfer. de~ivery or supply and a purchase of those 
goods by the person to whom such transfer, delivery or supply is made;] 

'((30) 'Union territory' means any Union territory specified in the First Schedule and 
includes any other territory comprised within the territory of India but not specified in 
that Schedule.] 

Notes on Article 366 

Chzwe (10): 'u!sling 10..,,' 

A grant made by a Ruler as a gift on the occasion of his daughter's marriage is an 'cxecutive' 
act and is nol an existing law within article 366(10); Tej v. Stot.1! of Maharashtra, (1992) Supp 2 
SC 554, panlgraph~ 6-8. 

Clawe (17) 

See lamail v. Secretary, (1993) J sec 47, paragraph 9. 

Clau.se (29A) 

Article 366(29A) explains the ambit of the expression "sale of purchase of goods" as occuning 
in article 286 (and in list II entry -56) and amplifies it by fiction but in other respects subject to the 
same restrictions as attach to the provisions referred to above; Gannon DWikerly v. State 0/ 
Rajasthan, (1993) 1 see 364, paragraphs 15·16,25 and 31 (five Judges). As to works contract. 
ere.; su Builders Association v. Stall 0/ Keral4, AIR 1993 SC 991. 

367. Interpretation.-{ I) Unless the context otherwise requires. the General Clauses 
Act, 1897. shall, subject to any adaptations and modifications that may be made therein 
under article 372, apply for the interpretation of this Constitution as it applies for the 
interpretation of an Act of the Legislature of the Dominion of India. 

(2) Any reference in this Constitution to Acts or laws of, or made by, Parliament, or 
to Acts or laws of, or made by, the Legislature of a State2[u.J, shall be construed as 
including a reference to an Ordinance made by the President or. to an Ordinance made 
by a Govemo~ru·l as the case may be. 

(3) For the purposes of this Constitution 'foreign State' means any State other than 
India: 

Provided that, subject to the provisions of any law made by Parliament, the President 
may by order" declare any State not to be foreign State for such purposes as may be 
specified in the order. 

I. Subs. by the Coostilution (Seventh AmendlllClll) Act, 1956, sec. 29 and Sch, fill" clause (30). 

2. The words aDd Jetten; "specified in Part A Of Pan B of the fim Schedule" omitted by constitution 
(Seventh Ameudmenl) Act, 1954,scc. 29 and Sch. 

3. The words "Of RajprarnukhM omilted by the Constilution (Seventh AmendlllClll) Acr, 1956, sec. 29 and 
Sch. 

4. Su the Constitution (Dec1aration as 10 ForciJD States) Order, 1950 (C.O.2). 



PART XX 

AMENDMENT OF TIffi CONSTITImON 

368. I[Power 01 Parliament to amend the CODStitution and procedure therefor.-
2[(1) Notwithstanding anything in this Constitution, Parliament may in exercise of its 
constituent power amend by way of addition, variation or repeal any provision of this 
Constitution in accordance with the procedure laid down in this article.] 

3[(2)] An amendment of this Constitution may be initiated only by the introduction 
of a Bill for the purpose in either House of Parliament. and when the Bill is passed in 
each House by a majority of the ,total membership of that House and by a majority of 
not less than two-thirds of the members of that House present and voting. "'[it shall be 
presented to the President who shall give his assent to the Bill and thereupon] the 
Constitution shall stand amended in accordance with the terms of.lhe Bill: 

Provided that if such amendmen~ seeks to make any change in
(a) article 54, article 55, article 73, article 162 or article 241, 'or 

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I or Part XI, or 
(e) any of the Lists in the Seventh Schedule, or 
(d) the representation of States in Parliament, or 
(e) the provisions of this article, 

the amendmenl shall also required to be ratified by the Legislatures of not less than 
one·half of the Slates.s[u.] by resolutions to that effect passed by those Legislatures 
before the Bill making provision for such amendment is presented to the President for 
assent. 

2[(3) Nothing in article 13 shall apply to any amendment made under this article.] 
6[(4) No amendment of this Constitution (including the provisions of Part III) made 

or purporting to have been made under this article [whether before or after the 
commencement of section 55 of the Constitution (Forty·second Amendment) Act, 1976] 
shall be called in question in any court on any ground. 

(5) For the removal of doubts, it is hereby declared that there shall be no limitation 
whatever on the constituent power of Parliament to amend by way of addition, variation 
or repeal the provisions of this Constitution under this article.] 

Notes on Article 368 

Clauses (4) and (5) of article 368 are ultra vires because they exclude judicia] review which is 
a basic feature of the Constitution; Millerva Mills case, AIR 1980 SC 1789. Compare---

(i) Indira Gandhi v. Raj Haraill, AIR 1975 SC 2299. 

I. Subs. by the Constitution (Twenty-fourth Amendment) Act, 1971, sec. 3, for "Proc:edun: foc llIIICIlIlment 
of the Constitution". 

2. Ins. by the Constitution (Twenty-fourth Amendment) Act, 1971,sa;:. 3. 

3. Articlc 368 renumbered as clause (2) by the Constitution (Twenty-fourth Amendment) Act, 1971. sec. 3. 

4. Subs. by the Constitution (Twcnty-fourth Amendment) Act. 1971. sec. 3. for "it shall be presented to· 
the President for his assent and upon su~h assent being given to the Bill", 

5. The woros and letters "specified in pans A and B of the First Sehcdu1c" omined by CoDstitutioo 
(Sevenih Amendment) Act, 1956, sec. 29 and Seh. 

6. Ins. by the Constitution (Forty-second Amendment) Ae!, 1976, sec. S5 (w.c'!. 3-1-1977). 
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(m KeshavanandtJ BluJrati v. State of Kerala, AIR 1973 SC 1461. 
(iii) Sampath v. Union of India, AIR 1987 SC 386 . 

. (iv) Waman Roo v. Union of India, AIR 1981 SC 271. 

(v) Bhim v. Union 0/ India. AIR 1981 SC 234. 

Article 368 

1be Power under article is a constituent poVr'er not subject to the constitutional scheme as 10 
distribution of legislative power according to enlries in the 7th Schedule;..Sasanka v. Union of India, 
AIR 1981 SC 522. 

&sic features 

Some recent judgements dea1 with the following as basic fealures:-

(11 Elections free and fair; Kihota Hollohan v. Zachilhu. AIR 1993 SC 412, paragraphs 18, 
46 and 104. 

(ii) The principle of equality, not every fearure of equaJily. but (the quintessence of equal 
justice); Raghunathroo v. Union of India. AIR 1993 SC 1267, paragraps h 96, 176, 18S 
and 186 (CB). 

(iii) Judicial review; Subhash v. Union of India, AIR 1991 SC 631, paragrapb 44 (3 Judges); 
Shri.Kumar v. UniOll of India, 2 sec (1992) 428, paragraph 37. 

(;v) Rule of law; Indira v. Union of lrubo., (1992) Supp (3) sec 217, paragraph 339. 

(v) Sovereign, democratic, republican structure; KihotlJ Hollohon v. Zachilhu, AIR 1993 SC 
412, parngrnphs 18,46 and 104. 

(VI) Powers of the Supreme Court under articles 32,136, 141, 142; Delhi l.S.A. v. Stak oj 
Gujarat, AIR 1991 SC 2176, paragraph 37 (3 Judges). 

Arlid~ 368(2) 

According to Proviso (b), an amendment of the Constitution which takes away the powers of 
the Supreme Court (say, under article 136) or of a High Court (e.g. under article 226) shan be void 
unless it is ratified by the legislatures of not less than I h of the States before being presented to 
the President for his assent. 

The object of this Proviso (Proviso to clause 2) is to give. effect to the fetkral principle. 

TIle word ):hange' at the begiruring of the Proviso means a-·change in the remedy while the right 
remains intact. But such change may not be a direct change in the language of any of the provisions 
specified in clauses (a)-(e) of the Proviso, but may be a change 'in' effect'. 

An instance of a Constitution Amendment 'in effect' changing articles 136, 226, 227 is to be 
found in the judgment of the Constitution Bench where the validity of para 7 inserted into Sch. X 
of the Constitution, by the Constitution (Fifty-second Amendment) Act, 1985 was challenged; 
KishoJa v. Zachilnu~ (1992) Supp 2 sec 651, paragraphs 61-62. 



PART XXI 

'(TEMPORARY, TRANSmONAL AND SPECIAL PROVISIONS) 

369, Temporary power to Parliament to make laws with respect to certain 
maUers in the State List as if they were matters in the Concurrent List.
Notwithstanding anything in this Constitution. Parliament shall. during a period of five 
years from the co"mmencement of lhis Constitution, have power to make laws with 
respect to the following matters as if they were enumerated in the Concurrent List," 
namely:-

(a) trade and commerce within a State in. and the production. supply and distribu
tion of. cotton and woollen textiles. raw cotton (including ginned cotton and 
unginned cotton or kapas), cotton seed, paper (including newsprint), food-stuffs 
(including edible oilseeds and oil), cattle fodder (including oil-cakes and other 
concentrates), coal (including coke and derivatives of coal), iron. steel and mica; 

(b) offences against laws with respect to any of the matters mentioned in clause (a), 
jurisdiction and powers of all courts except the Supreme Court with respect to 
any of those matters, and fees in respect of any of those matters but not including 
fees taken in any court, 

but any law made by Parliament. which Parliament would not but for the provisions of 
this article have been competent to make, shall to the extent of the incompetency, cease 
to have effect on the expiration of the said period, except as respects things done or 
omitted to be done before the expiration thereof. 

1370. Temporary provisions with raped to the State 01 Jammu and Kashmir.
(1) Notwithstanding anything in this Constitution-

(a) the provisions of article 238 shall not apply in relation to the State of Iammu 
and Kashmir; 

(b) the"power of Parliament to make laws for the said State shall be limited to-
m those matters in the Union List and the Concu'rrent List which. in. 

consultation with the Government of the State. are declared by the Presi
dent to correspond to matters specified in the Instrument of Accession 
governing the accession of the State to the Dominion of India as the 
matters with respect to which the Dominion Legislature may make laws 
for that State: and 

I. Sub. by the CoIIstitWOQ (lbirteadb Amc:ndm=1) At:t, 1962. sec. 2, f!:lf "TEMPORARY AND 
TRANSmONAL PROVISIONS" (w.e!. 1·12·1963). 

2. 10 exertisc of the powcn coafcmd by this anicle the PresidcQl, oa the ~ommendalioa of the 
OmstilueDt Assembly of the Swc of Jammu ItId Kashmir. declaml tbat, as from the: 17th day of 
November. 1952, the lllid llticlc 370 shall be operative with the modification that for the ExplaMtion 
io clause (I) thcrecf lhe followin& ExpI4naJion is substitlllCd, IWnCly:-
b~tion-For the pafPORl of this article, tbe GOVC/1lJIlCDt of the Swc mcaos the person for the. 
time beiP&: m:opiscd by the Prcsidcal 00. the: recoltlJDtDdation of the l..caWatiw: Aa:embly of the: Swc 
as tbI= ·S .. ·I-Riyall of Jamnw md Kashmir. -=tiD, 00. the .!vice of Col,locil Df MiQiden; of ebe 
Stille for the: tiJDC bC:iq 'iQ office . 
"Now "Govemo(' C.O ...... dated the ISm Now:mbcJ, 1952. 
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(il) such other matters in the said Lists, as, with the concurrence of the 
Government of the State. the President may by order specify. 

Explanation-For the purposes of this article, the Government of the State means the 
person for the time being recognised by the President as the Maharaja of Jammu and 
Kashmir acting on the advice of the Council of Ministers for the time being in office 
under the Maharaja's Proclamation dated the fifth day of March, 1948; 

(c) the provisions of article I and of this article shall apply in relation to that State; 

(d) such of the other provisions of this Constitution shall apply in rclatior: to that 
State subject 10 such exceptions and modifications as the President may by 
order' specify: 

Provided that no such order which relates to the matters specified in the Instrument 
of Accession of the Slate referred to in paragraph (0 of sub-clause (b) shall be issued 
except in consultation with the Government of the State: 

Provided further that no such order which relates to matters other than those referred 
in the last preceding proviso shall be issued except with the concurrence of that Govern
ment. 

(2) If the concurrence of the Government of the Stale referred to in paragraph (iI) of 
sub-clause (b) of clause (1) or in second proviso to sub-clause (d) of that clause be given 
before the Constituent Assembly for the purpose of framing the Constitution of the State 
is convened, it shall be placed before such Assembly for such decision as it may take 
thereon. 

(3) Notwithstanding anything in the foregoing provisions of this article. the President 
may. by public notification, declare that this article shall cease to be operative or shall 
be operative only with such exceptions and modifications and from such date as he may 
specify: 

Provided that the recommendation of the Constituent Assembly of the State referred 
to in clause (2) shaH be necessary before the President issues such a notification. 

2(371. Slec:ial proviso with I'tSpect to the State orl( .. ·] Maharashtra and 
GuJarat.- [U.] 

(2) Notwithstanding anything in (his Constitution, the President may by order made 
with respect to s[the Stale of Maharashtra or Gujarat], provide for any special 
responsibility of the Governor for-

(0) the establishment of separate development boards for Vidarbha. Marathwada. 
6[and the rest of Maharashtra or. as the case may be] Saurashtra. Kutch and the 

I. Su the ConstitutiOD (ApplicatiOP to Jammu and Kashmir) Order. t9504, (C.O. 48). as amended from 
lime to time in Appendix I. 

2. Subs. by the Constitution (Seventh Amendment) Act. 19~. Itt. 22. for article 371. 

3. The words "Andhfa f'nIdelh", omitted by the Constitution (Thirty-second Amendment) Act. 1973. Itt. 
2 (w.e.f. 1-7- 1974). 

4: Clause (I) omitted by the Coll$titution (Thirty-second Amendment) Act. 1973. Itt. 2 (w.e.r. 
1-7-1974). 

S. Subs. by the Bombay Reorpnisalion Act, 1960 (II of 19(0). sec. 8S,for "the State of Bomb:lyH (w.e!. 
1-5-1960). 

6. Subs. by the Bomhly Reorpnisation Act. 1960 (11 of 1960), ICC. 85. for "the rest of MatwubtnI. H 

(w.c.!. 1-5- 19(0). 
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rest of Gujarat with the provision that a report On the working of each of these 

boards will be placed each year before the State Legislative Assembly; 
(b) the equitable allocation of funds for developmental expenditure over the said 

areas, subject to the requirements of the State as a whole: and 

(c) an equitable arrangement providing adequate facilities for technical education 

and vocational training, and adequate opportunities for employment in services 

under the control of the State Government. in respect of all the said areas, subject 

to the requirements of the State as a whole.) 

I [371A. Special provision with respect to the Slate of Nagaland.-{l) 
Notwithstanding anythin£ in this Conslilution,-

(a) no Act of Parliament in respect of -
(I) religious or social practices of the Nagas, 

(jj) Naga customary law and procedure. 
(iii) administJation of civil and criminal justice involving decisions accord

ing to Naga customary law, 
(iv) Ownership and transfer of land and its resources, 

shall apply to the State of Nagaland unless the Legislative Assembly of Nagaland by a 
resolution so decides; 

(b) the Governor of Nagaland shall have special responsibility with respect to law 
and order in the State of Nagaland for so long a~ in his opinion internal 

disturbances occurring in the Naga Hills-Tuensang Area immediately before 

the formation of that State continue therein or in any part thereof and in the 

discharge of his functions in relation thereto the Governor shall, after consulting 

the Council of Ministers, exercise his individuaJ judgment as to the action to be 
taken: 

Provided that if any question arises whether any matter is or is not a matter as 
respects which the Governor is under this sub-clause required to act in the exercise 
of his individual judgment. the decision of the Governor in his discretion shall be 
final, and the validity of anything done by the Governor shall not be called in ques
tion on the ground that he ought or ought not to have acted in the exercise of his 
individual judgment: 

Provided further that if the President on receipt of a report from the Governor or 
otherwise is satisfied that it is no longer necessary for the Governor to have special 
responsibility with respect to law and order in the State of Nagaland. he may by 
order direct that the Governor shall cease to have such responsibility with effect from 
such date as may be sp«:ified in the order; 

(c) in making his recommendation with respect to any demand for a grant, the 
Governor of Nagai and shaH ensure that any money provided by the Government 

of India out of the Consolidated Fund oflndia for any specific service or purpose 

is included in the demand for a grant relating to that service or purpose and not 

in any other demand; 

l. IftS. by the Constitulion (ThirlCclth AmclIdmenr) Act, 1962, sec. 2 ( .... e.f. 1-12-1963). 
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(d) as from such date as the Governor of Nagaland may by public notification in 
this behalf specify, there shall be established a regional council for the Tuensang 
district consisting of thirty· five members and the Governor shall in his discretion 
make rules providing Cor-

(i) me composition of the regional council and the manner in which the 
members of the regional council shall be chosen: 

Provided that the Deputy Commissioner of the Tuensang district shall 
be Chainnan ex-officio of the regional council and the Vice-Chairman 
of the regional council shall be elected by the members thereof from 
amongst themselves; 

(ii) the qualifications for being chosen as, and for being, members of the 
regionaJ council~ 

(iii) the tenn of office of. and the salaries and allowances. if any, to be paid 
to members of. the regional council; 

(iv) the procedure and conduct of business of the regional council; 
(v) the appoinbncnt of officers and staff of the regional council and their 

conditions of services; and 
(vi) any other matter in respect of which it is necessary to make rules for the 

Constitution and proper functioning of the regionaJ council. 

(2) Notwithstanding anything in this Constitution, for a period of ten years from the 
date of the formation of the State of Nagaland or for such funher period as the Governor 
may, on the recommendation of the regional council. by public notification specify in 
this behalf,-

(a) the administration of the Tuensang district shall be carried on by the Governor; 
(b) where any money is provided by the Government of India to the Government 

of Nagaland to meet, the requirements of the State of Nagaland as a whole, the 
Governor shall in his discretion arrange for an equitable allocation of that money· 
between the Tuensang district and ttie rest of the State; 

(e) no Act of the Legislature of Nagaland shall apply to Tuensang district unless 
the Governor, on the recommendation of the regional council. by public noti
fication so directs and the Governor in giving such direction with respect to any 
such Act may direct that the Act shall in its application to the Tuensang 
district or any part thereof have effect subject to such exceptions or 
modifications as the Governor may specify on the recommendation of the 
regional council: 

Provided that any direction given under this sub- clause may be given so as to bave 
retrospective effect; 

(d) the Governor may make regulations for the peace. progress and good govern
ment of the Tuensang district and any regulations so made may repeal or amend 
with retrospective effect. if necessary. any Act of Parliament or any other law 
which is for the time being applicable to that district; 

(e) (i) one of the members representing the Tuensang district in the Legislative 
Assembly of Nagaland shall be appointed Minister for Tuensang affairs by the 
Governor on the advice of the Chief Minister and the cruef Minister in tendering 
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his advice shall act on the recommendation of the majority of the members as 
aforesaid;' . 

(iI) the Minister for Tuensang affairs shall deal with. and have direct access 
to the Governor on all matters relating to the Tuensang district but he 
shall keep the Chief Minister informed about the ~e; 

(j) notwithstanding anything in the foregoing provisions of tJUs clause, the final 
decision on all matters relating to the Tuensang district sball be made by the 
Governor in his discretion; 

(g) in articles 54 and 55 clause (4) of article 8(1. references to the elected members 
of the Legislative Assembly of a State or to each such member shall include 
references to the members or member of the Legislative Assembly of NagaJand 
elected by the regionaJ cOUDcil established under tJUs article; 

(h) in article 170:-
(i) clause (1) shall, in relation to the Legislative Assembly of Nagaland, 

bave effect as if for the word 'sixty' the words 'forty-six' had been 
substituted; 

(il) in the said clause. the reference to direct election from territional 
constituencies in the State shall include election by the members of the 
regional council established under this article; 

(iiI) in clauses (2) and (3), references to territoriaJ constituencies shaH mean 
references to territorial constituencies in the Kohima and Mokokchung 
districts. 

(3) If any difficulty arises in giving effect to any of "the foregoing provisions of this 
article. thl'. PCC'sidcnt may by order do anything (including any adaptation or rr.odification 
of any other article) which appears to him to be necessary for the purpose to removing 
that difficulty: 

(Provided that no such order shall bC made after the expiration of three year."'S from 
the date of the formation of the State of Nagaland. 

Rr:pfunation--tn this article, the Kohima, Mokokchung and Tuensang districts shall 
have the same meanings as in the State of NagaJand Act. 1962.J 

Notes on Article 371A 

The Limitation Acl, 1963 docs nOI involve customory Jaw. Hence it can apply 10 Nagaland;· 
T emjenhWa v. T ~mjmwaJi. AlR 1992 Gau 8. 

2[3718. Sp,cdaJ provision with respect to the Statc of Assam.-Notwithstanding 
anything in this Constitution. the President may, by ordr.r made with respect to the State 
of Assam, provide for the constitution and functic:)fls of a Committee of the Legislative 

I. Parugrapb 2 of tbe ConstitWOII. (Removal of mfrlcuJtics) Order No. X provides (w.c.f. 1-12·1%3) ttlll 
article 371A of the ComtinltiOll of lAdia dIIll have effect ItS if !be followiq proviso were added to 
p:tnl&I2ph (i) of sub-dllUSCl (d of Clallse (2) theRaf. lIIIIfICly:-

MProvided that the Governor mIIY, 0lI the advice of the Oaief Minister, appoinl any penota as 
Minisru for TuensaDa atram 10 act as such until loch time as persom lin: clJoacn iD ac:conbnc:c with 
IlIw to fill the seats I1Ilocated 10 the TuclISIIDg district in the LccisJalivc Assembly of NaaaJand." 

2. Ins. by the Constitution (Twenty·1COOIId Amcodmcnt) Act, 1969, sec. 4. 
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Assembly of the State consisting of members of d:3.t Assembly elected from the tribal 
areas specified in l(Part I] of the table appended to paragraph 20 of the Sixth Schedule 
and such number of other members of that Assembly as may be specified in the order 
and for the modifications to be made in the rules of procedure of that Assembly for the 
constitution and proper functioning of such Committee.] 

1371C. Special provision with respect to the State 01 Manipur.-(l) Notwith· 
standing in this Constitution, the President may, by order made with respect to the State 
of Manipur, provide (or the constitution and functions of a Committee of lile Legislative 
Assembly of the State consisting of membe.rs of that Assembly elected from the Hill 
Areas of that Stale. for the modifications 10 be made in the rules of business of the 
Government and in the rules of procedure of the Legislative Assembly of the State and 
(or any special responsibility o( the Governor in order o( secure the proper functioning 
of such Committee. 

(2) 1be Governor shall annually. or whenever so required by the President. make a 
report (0 the President regarding the administration of the Hill Areas in the State of 
Manipur and the executive power of the Union shall extend to the giving of directions 
to the State as to the iulminislration of the said areas. 

Explanal;on.-In this article. the expression 'Hill Areas' means such areas as the 
President may. by order. declare to be Hill Areas.] 

][37ID. Special provisions with respect to the State o( Andbra Pradesb.-(l) The 
President may by order made with respect to the State of Andhra Pradesh provide. 
having regard to the requirements of the State as a whole, for equitable opportunities 
and facilities for the people belonging to different parts of the State. in the matter of 
public employment and in the matter of education. and different provisions may be made 
for various parts of the State. 

(2) An order made under clause (I) may. in particular.-

(a) require the State Government to organise any class or classes of posts in a civil 
service of, or any class or classes of civil posts under. the State into different 
local cadres for different parts of the Stale and allot in accordance with such 
principles and procedure as may be specified in the order the persons holding 
such posts to the local cadres so organised; 

(b) specify any part or parts of the State which shall be regarded as the local area

(,) for direci recruitment to posts in any local cadre (whether organised in 
pursuance of an order under this article or constituted otherwise) under 
the State Government; 

-----
I. Sut.. by the North-Eastern Areas (Reorganisation) Act, 1971 (81 of 1971), sec. 71. for "Pan A" (w.e.f. 

21.1-1972). 

2. lns. by the Coastitulioll (Twenty·scventh Amendment) Aa, 1971. sec. !i (w.e.f. 1!i·2·1972). 
3. tllS. by the Constitution (fIUny-second Amendment) Aa, 1973, sec. 3 (w.e.f. 1-7·1974). 
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(i.) for direct recruitment to posts in any cadre under any local authority 
within the State; and • 

(iii) for the purposes of admission to any University within the State or to 
any other educational institution which is subject to the control of the 
State Government; 

(e) specify the extent to which, the manner in which and the conditions subject to 
which, preference of reservation shall be given or made -

(I) in the matter of direct recruitment to posts in any such cadre referred to 
in sub-clause (b) as may be specified in this behalf in the orderj 

(iI) in the matter of admission to any such University or other educational 
institution referred to in sub-clause (b) as may be specified in this behalf 
in the order. 

o or in favour of candidates who have resided or studied for any period specified in the 
lrder in the local area in respect of such cadIe, University or other educational institu
ion. as the case may be. 

(3) The President may, by order, provide for the constitution of an Administrative 
fribunal for the State of Andhra Pradesh to exercise such jurisdiction. powers and author
ty [including any jurisdiction, power and authority which immediately before the 
;ommencement of the Constitution (Thirty-second Amendment) Act, 1973, was 
~xercisable by any court (other than the Supreme Court) or by any tribunal or other 
mthority} as may be specified in the order with respect to the following matters, namely: 

(a) appointment, allotment or promotion to such class or classes of posts in any civil 
service of the State, or to such class or classes bf civil posts under the State, or 
to such class or classes of post under the control of any local authority within 
the State, as may be specified in the order; 

(b) seniority of persons appointed, allotted or promoted to such class or classes of 
. posts in any civil service of the State, or to such class or classes of civil posts 

under the State, or to such class or classes of posts under the control of any local 
authority within the State. as may be specified in the order; 

(e) such other conditions of service of persons appointed. allotted or promoted to such 
class or classes of posts in any civil service of the State or to such class or classes 
of civil po~'s under the State or to such class or classes of posts under the control 
of any local authority within the State, as may be specified in the order; 

(4) An order made under clause (3) may-

(a) authorise the Administrntive Tribunal to receive representations for the redress 
of grievances relating to any matter within its juriSdiction as the President may 
specify in the order and to make such orders thereon as the Administrative 
Tribunal deems fit~ 

(b) contain such provisions with respect to the powers and authorities and procedure 
of the Administrntive Tribunal (including provisions with respect to the powers 
of the Administrative Tribunal to punish for contempt of itselO as the President 
may deem necessary; 

(c) providt; for the transfer to the Administrative Tribunal of such classes of 
pr-oceedings. being proceedings relating to matters within its jurisdiction and 
pending before any court (other than the Supreme Court) or tribunal or other 
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authority immediately before the commencement of such order. as may be 
specified in the order; 

(d) contain such supplemental, incidental and consequential provisions (including 

provisions as to fees and as to limitation, evidence or for the application of any 

law for the time being in force subject to any excepti~ns or modifications) as 

the President may deem necessary. 

1(5) The order of the Administrative Tribunal finally disposing of any case shall 

become effective upon its confimation by the State Government or on lIle expiry of three 
months from the date on which the order is made. whichever is earlier: 

Provided that the State Government may, by special order made in writing and for 

reasons to be specified therein. modify or annul any order of the Administrative Tribunal 

before it becomes effective and in such a casc, the order of the Administrative Tribunal 

shall have effect only in such modified form or be no effect. as the case may be. 

(6) Every special order made by the State Government under the proviso to clause 

(5) shall be laid, as soon as may be after it is made. before both Houses of the State 

. Legislature. 

(7) The High Court for the State shall not have any powers of superintendence over 

the Administrative Tribunal and no court (other than the Supreme Court) Or tribuna) 

shall exercise any jurisdiction, power or authority in respect of any matter subject to the 

jurisdiction. power of authority of, or in relation to the Administrative Tribuna1. 

(8) If the President is satisfied that the continued existence Qf the Adntinistrative 

Tribunal is not necessary. the President may by order abolish the Administrative Tribu

nal and make such provisions in such order as he may deem fit for the transfer and 

disposal of cases pending before the Tribunal immediately before such abolition. 

(9) Notwithstaniling any judgment. decree or ordc;r of any court, tribunal or other 

authority-

(a) no appointment. posting. promotion or transfer of ~y person-
(I) made before the 1st day of November. 1956. to any post under the 

Government of, or any local authority within, the State of Hyderabad as 
it existed before the date; or , 

(ii) made before the commencement of the Constitution (Thirty-second 
Amendment) Act. 1973, to any post under the Government of, or any 
local or other authority within. the State of Andhra Pradesh; and 

(b) no action taken or thing done by or before any person referred to in sub-clause 

(a), 

shall be deemed to be illegal or void or ever to have become illegal or void merely on 
the ground that the appointment. posting. promotion or transfer of such person was not 
made in accordance with any law, then in force. providing for any requirement as to 
residence within the State of Hyderabad or, as the case may be, within any part of the 
State of Andhra Pradesh, in respect of such appointment, posting, promotion or transfer. 

I. In P. SwrrbG",UrthJ v. SIlJU 0/ A..P., AIR 1987 SC 663: (1987) J sec 362, the Suvrerne Co-Ilt dedami 
clause (5) or Article nlD alODpith the proYiso to be uDCOmIitutional and void. 
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(10) The provisions of this article and of any order made by the President thereunder 
hall have effect notwithstanding anything in any other provision of this Constitution or 
1 any other law for the time being in force. 

Notes 00 Ardde 371D 

In article 3710(1) the expressiOil public employment includes direct recruitment as weJi as 
romolion.article 371 0(2) does not respect the scope of IIrticle 3710(1) but particulars it in relation 
J direct recruilTnenl. It is compleymentary to clause (I); Government of A.P. v. SutyaMrayana • 
.. IR 1991 SC 2113. paragraph 7. 

A.P. Panchayati Raj Engineering Service Rules. (1963) rule 2A. (introduced in 1979) has to be 
iven retrospective effect. so that promotions abroads not have to be required as provisional and 
s subject to review and readjustment; Govemmntl of A..Po V. SUryanarayOM. AIR 1991 SC 2113. 
larngraph 7. 

Once the Pressident makes an order endes article 3710(1) and (2) the State Government loses 
LS inherent power to deal with matters Idating to service3. It may exercise.its powers OD matters 
leal! with in the Pm:idential order only in the manner specified in the order; Praktuha v. C.C.T .• 
1990) 2 see 259 (3 Judges). 

Appeal by special leave lies to the Supreme Court from orders of the Andhra Pradesh 
\dministrative Tribunal. inler olio-

where the order of the Tribunal is without jurisdiction; A..P.S.E.B. v. Hoi. AIR 1992 se 1542. 
J8f8graph 7. 

where the order of the Tribunal is without jurisdiction; A..P.S.E.B. v. Atomi. (1992) Supp (I) 
~CC 660. paragraphs 5·7. 

371£. Establishment of Central University in Aodbra Pradesb.-Parliament may 
1y law provide for the establishment of a University in the State of Andhra Pradesh.} 

1[371F .. Special provisions with nespect to the Stak of Sikklm.-N'otwithstandiog 
lOy thing in this Constitution.-

(a) the Legislative Assembly of the State of Sikkim shall consist of not less than 
thirty members; 

(b) as from the dale of commencement of the Con:'ltilution (Thirty-sixth 
Amendment) Ao.::t. 1975 (h~reafter in lhis article referred to as the appointed 
day)-

(I) the Anembly for Sikkim fonned as a result of the elections held in 
Sikkim in April. 1974 with thirty·two members elected in the said elec
tions (hereinafter referred to as the sitting members) shall be deemed to 
be the Legislative Assembly of the StLte oi Sikkim duly constituted 
under this Constitution; 

(i,) the :'lining memb"!rs shall be deemed to be the membrs of the Legislative 
Assembly of the State of Sikkir,l duly elected under this Constitution; 
and 

I. los. by lhe Coostituti?o (Thirty-sUm~) Act. 1975.~. 3 (w.e.!. 26-4-1975). 
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(iii) the said Legislative Assembly of the State of Sikkim shall exercise the 
powers and perform the functions of the Legislative Assembly of a Slate 
under this Constitution; 

(e) in the case of the Assembly deemed to be the Legislative Assembly of the State 
of Sikkim under clause (b), the references to lIle period of l(five yearsl in claus< 
(I) of article 172 shall be construed as references to a period of 2[four years 
and the said period of 2[four years) shall be deemed to commence from lhe 
appointed day; 

(d) until other provisions are made by Parliament by law, there shall be allotted tc 
the State of Sikkim one seat in the House of People and the State of Sikkim shall 
form one Parliamentary constitutency to be called the Parliamentary constitut· 
cney for Sikkim; 

(e) the representative of the State of Sikkim in lIle House of the People in existence 
on the appointed day shall be elected by the members of the Legislative Assem· 
bly of the State of Sikkim; 

(f) Parliament may, for the purpose of protecting the rights and interests of the 
different sections of the population of Sikkim make provision for the number 01 
seats in the Legislative Assembly of the State of Sikkim which may be filled by 
candidates belonging to such sections and for the delimitation of the Assembly 
constituencies from which candidates belonging to such sections alone may 
stand for election to the Legislative Assembly of the State of Sikkim; 

(g) the Governor of Sikkim shall have speciaJ responsibility for peace and for an 
equitable arrangement for ensuring the social and economic advancement of 
different sections of the population of Slkkim and in the discharge of his special 
responsibility under this clause, the Governor of Sikidm shall, subject to such 
directions as the President may, from time to time, deem fit,to issue. act in his 
direction; 

(h) all property and assets (whether within or outside the territories comprised in 
the State of Sikkim),~hich immediately before the appointed day were vested 
in the Government of Sikkim or in any other aulhority or in any person for the 
purposes of the Government of Sikkim shall, as ~ the appointed day, vest in 
the Government of the State of Sikkim; 

(I) the High Court functioning as such immediately before the appointed day in the 
territories comprised in the State of Sikkim shaJl, on and fOIlll the appointed 
day. be deemed to be the High Court tor the State of Sikkim; 

(j) all courts of civil, criminaJ and revenue jurisdiction. all authorities and aU 
officers. judiCial. executive and ministerial, throughout the territory of the State 
of Sikkim shall continue on and from the appointed day to exercise their respec
tive functions subject to the provisions of thls Constitution; 

t~ Subs. by the COlUtitutioll (Pony·fourtb Amcndmcat) Act. t 978, ICe •• 3, for "siJ. yean" (w.e..f. 
6·9·1979). 1bc wonlt MliJ. yean" were substituted for tbe ori,iul words "five yean" by the 
CoIutitutilXl (Porty·scamd AmeDdmcnt) Act, 1976. sec. 56 (w.e.r. l-1·(977). 

2. Subs. by the ConstitUtiOIl (Pony·founb Amendment) Act, 1978. sec. 43, for "five ycarsH (w.e.r. 
6-9·(979). The words "five )'CaD" wen= atbstinned for the oripDlll word. Krout" yean'" by the 
CoaIitutkJe (Pody·1CCOIId AmcedmcDI:) Act, 1976,.c. 56 ( .. .e.f. ~1·1977). 
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(k) all laws in force immediately befote the appointed day in the territories 
comprised in the Stale of Sikkim or any part thereof shall continue to be in force 
therein until amended or repealed by a competent Legislature or other competent 
authority; 

(I) for the purpose of facilitating the application of any such law as is referred to 
in clause (k) in relation to the administration of the State of Sikkim and for the 
purpose of bringing the provisions of any such law into accord with the 
provisions of this Constitution. the President may. within two years from the 
appointed day. by order. make such adaptations and modifications of the law. 
whether by way of repeal or amendment. as may be necessary or eltpedient. and 
thereupon. every 'iuch law shall have effect subject to the adaptations and 
modifications so made. and any such adaptation or modification shall not be 
questioned in any court of law; 

(m) neither the Supreme Court nor any other court shall have jurisdiction in respect 
or any dispute or other matter arising out of any treaty. agreement. engagement 
or other similar instrument relating to Sikldm which was entered into or 
executed before the appointed day and to which the Government of India or any 
of il3 predecessor Governments was a party. but nothing in this clause shall be 
construed to derogate from the provisions of article 143; 

(n) the President may. by public notification. extend with such restrictions or 
modifications as he thinks fit to the State of Sikkim any enactment which is in 
force in a State in India at the date of the notification; 

(oj if any difficulty arises in giving effect to any of the foregoing provisions of this 
article. the President may. by orderl. do anything (including any adaptation or 
modification of any other article) which appears to him to be necessary for the 
purpose of removing the difficulty: 

Provided that no such order shall be made after the expiry of two years from 
the appointed day; 

(p) all things done and all actions taken in or in relation to the Stale of Sikkim or 
the terrilOries comprised therein during the period commencing on the nppointed 
dny and ending immediately before the date on which the Constitution (Thirty· 
sixth Amendment) Act. 1975. received the assent of the President shall. in so 
far as they arc in confonnity with the pTQvisions of this Constitution as :ulIended 
by the Constitution (Thirty-sixth Amendment) Act. 1975. be deemed for all 
purposes to have been validly done or taken under this Constitution as so 
amended.} 

2[371G_ Special provision with respect to the State of Mizoram.-Notwithstand
ing anything in this Constitution.-

(a) no Act of Parliament in respect of-
m religious or social practices of the Mizos. 

(jj) Mizo customary law and procedure. 

l. Set the Constitution (Rcmovul of DiffICUlties) Order XI (C.O.99). 

2. Ins. by the ColUlilution (Firth-third Amc:ndmeut) Act, t986. sec. 2 (w.cJ. 20-2-87). 
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(iii) administration of civil and criminal justice involving decisions accord 
ing to Mizos customary law, 

(h') ownership and transfer of land, 
shall apply to the State of Mizoram unless the Legislative Assembly 0 
the State of Mizoram by a resolution so decides: 

Provided that nothing in this clause shall apply to any Central Act in force in the Uniol 
Territory of Mizoram immediately before the commencement of the Constitution (Fifty 
third Amendment) Act, 1986; 

(b) the Legislative Assembly of the State of Mizoram shall consists of not less thar 
forty members.] 

t{37IH. Special provision with respect to tbe State or Arunachal Pradesh.
Notwithstanding anything in this Constitution-

(a) the Governor of Arunachal Pradesh shall have special responsibility with respcc 
to law and order 10 the State of Arunachal Pradesh and in the discharge of hi: 
functions in relation thereto, the Governor shall, after consulting the Council a 
Ministers, exercise his individual judgment as to the action 10 be taken: 

Pmvided th:n if any question arises whether any matter is or is not a matter as respect! 
which the Governor is under this clause required to act in the exercise of his individua 
judgment, the decision of the Governor in his discretion shall be final, and the validi!) 
of anything done by the Governor shall not be called in question on the ground that he 
ought or ought not to have acted in the exercise of his individual judgment: 

Provided further that if the President on receipt of a report from the Governor OJ 

otherwise is sillisfied that it is no longer necessary for the Governor to have special 
responsibility with respect to law and order in the State of Arunanchal Pradesh. hf 
may by order direct that the Governor shall cease to have such responsibility witt 
effect from such date as may be specified in the order; 
(b) the Legislative Assembly of the State of Arunachal Pradesh shall consist of nOI 

less than thirty members.) 

2[371_1. Speciul provision with respect to the Slute of Goa.-Notwithstandin~ 
anything in this Constitution, the Legislative Assembly of the State of Goa shall consist 
of not less th:m thirty members.) 

372. Continuunce in force of existing laws and their adaptation.--(I; 
Notwithstanding the repeal by this Constitution of the enactments referred to in IIrticlc 
395 hUI subject 10 the other provisions of this Constitution. all the law in force in th~ 
territory of India immediately before the commencement of this Constitution shall 
continue in force therein until altered or repealed or amended hy a competent Legislature 
or other competent authority. 

(2) For the purpose of bringing the provisions of any law in force in the territory 
of India into accord with the provisions of this Constitution, the President may by 

I. Ins. by tile Con~JUution 'Fifty·fifth Amendment) Act, 1986, sec. 2 (w.e.f. 20·2.1987). 

2. Ins. by the Constitution (Fifty·si~th Alllcndmc:N) ACI. 1987. sec. 2 (w.e.f. 30-5·1987). 
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orderl make such adaptations and modifications of such law. whether by way of repeal 
or amendment, as may be nc(:essary or expendient and provide that the law shall, as 
from such date as may be specilied in the order. have effect subject to the adaptations 
and modifications so made, and any such adaptation or modification shaH not be 
questioned in any court of law. 

(3) Nothing in clause (2) shall be deemed-
(a) to empower the President to make any adaptation or modification of any law after 

the expiration of 2(three years) from the commencement of this Constitution; or 
(b) to prevent any competent Legislature or other competent authority from 

repealing or amending any law adapted or modified by the President under the 
said clause. 

Explanation I.-The expression 'law in force' in this article shaJl include a law 
passed or made by a Legislature or other competent authority in the territory of India 
before the commencement of this Constitution and not previously repealed, 
notwithstanding that it or parts of it may not be then in operation either at all or in 
particular areas. 

Explanation II.-Any law passed or made by a Legislature or other competent 
authority in the lerritory of India which immediately before the commencement of 
this Constitution had extra-territorial effect as well as effect in the territory of India 
shall. subject to any such adaptations and modifications as aforesaid. continue to 
have such extra- territorial effect. 

Explanation III.-Nothing in this article shall be construed as continuing any 
temporary law in force beyond the date fixed for its expiration or the date on which 
it would have expired if this Constitution had not come into force. 

Explanation IV.-An Ordinance promulgated by the Governor of a Province 
under section 88 of the Government of I~dia Act. 1935, and in force immediately 
before the commencement of this Constitution shall, unless withdrawn by the 
Governor of the corresponding State earlier. cease to operate at the expiration of six 
weeks from the first meeting after such commencement of the Legislative Assembly 
of that State functioning under clause (I) of article 382. and nothing in this article 
shaJ1 be construed as continuing any such Ordinance in force beyond the said period. 

Notes of Article 372 

Artick 172(1) 

The expression "All the law in force" includes nOI only the enactments ofthc Indian Legislative 
but also the common law of the land which was being administered by the courts in India. This 

Su lhe AdOlpt:llion of l.Olws Order. 1950 dated 26th bnuaf)', 1950. Gazette of India. E~tr:lOrdinary. 
p 449 OlS amended by NUiification S.R.O. 115, dated the 5th June. 1950. Gazelle of India. 
E~tmnrdinary. Pan II. sec. J. p. 51. Notification S,R.O. 870. dated the 4th Novcmber. 1950. Gazette of 
India. E~traordinary, Part II. sec. J, p. 9W. Notifi,ation S.R.O. 508. dllted the 4th April. 195[. GlIzctte 
of Indl3., Extmordinary. P:u111 sec. J. p, 2117. Notificlition S.R.O. 1140 B. dated 2nd July. 1952. G:u.ette 
of India. Extraordinary, Part II, sec. 3. p. 661/1; and the Adap(alion of the Trovancorc·Cochin Land 
Acqui.,jtion Law~ Order, 1952. Uated the 20th Novemher. t952. Gautte of India. Extroordinary. Part II, 
sec. 3. p. 923. 

Subs. by the Constitution (First Amendment) Acl, 195 I, sec. 12. for "two ye:lfs". 
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includes nOI only the personal law, viz. the Hindu and Mohammedan laws, bUI also the rules Dflh, 
English common Jaw, e.g., the law of torts as well as customary laws. the rules of interpretation 0 
StalUles; In r~Am;na, AIR 1992 Born 214. 

Article 372(2) 

There is no bar to an executive act or a grant or a contract mnde by such Ruler (the absolut, 
Ruler of an Indian State) being modified by an executive act of the appropriate successor Govern 
memo e.g., where the Ruler purported 10 act under certain administrnlive Rule framed by himsel 
and not in the exercise of sovereign power; Tej Singh v. Slate of Maharashtra, (1992) Supp (2 
584, paragraph 6 and 8. 

1(372A. Power of the President to adapt laws.-{ I) For the purposes of bringin~ 
the provisions of any law in force in India or in any part thereof, immediately before 
the commencement of the Constitution (Seventh Amendment) Act, 1956, into accord 
with the provisions of this Constitution as amended by that Act, the President may by 
order2 made before the first day of November, 1957, make such adaptations and 
modifications of the law, whether by way of repeal or amendment, as may be necessary 
or expedient, and provide that the law shall, as from such dale as may be specified in 
the order, have effect subject [0 the adaptations and modifications so made, and any 
such adaptation or modification shall not be questioned in any court of law. 

(2) Nothing in clause (I) shall be deemed to prevent a competent Legislature or other 
competent authority from repealing or amending any law adapted or modified by the 
President under the said clause.) 

373. Power of President to make order in respect of persons under preventive 
detention in certain eases.-Until provisions is made by Parliament under clause (7) 
of article 22, or until the expiration of one year from the commencement of this Constitu
tion, whichever is earlier, the said article shall have effect as if for any reference to 
Parliament in clauses (4) and (7) thereof there were substilUled a reference to the Presi· 
dent and for any reference to any law made by Parliament in those clauses there were 
substituted a reference to an order made by the President. 

374. Provisions as to Judges of the Federal Court and proceedings pending in 
the Federal Court or before His Majesty in CounciJ.-{I) The Judges of the Federal 
Court holding office immediately before the commencement of this Constitution shall, 
unless they have elected otherwise. become on such commencement the Jodges of the 
Supreme Court and shall thereupon be emitiled to such salaries and allowances and 10 
such rights in respect of leave of absence and pension as are provided for under article 
125 in respect of the Judges of the Supreme Court. 

(2) All suits, appeals and proceedings, civil (lr criminal, pending in the Federal Court 
aI the commencement of this Constitution shall stand removed to the Supreme Court, 
and the Supreme Court shall have jurisdiction to hear and determine the same, and the 
judgments and orders of the Federal Court delivered or made before the commencement 

Ins. by the Constitution (Seventh Amendment) Act. t 1156. sec. V. 

2. Su the Adaptation of Laws Orden of t956:md 1957. 
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of this Constitulion shall have the same force and effect 34. if (hey had been delivered 
or made by the Supreme Court. 

(3) Nothing in Ihis Constitution shall operate to invalidate the eXercise.of jUrISdiction 
by His Majcsty in Council 10 dispose of appeals and petitions from. or in respect of, any 
judgment. decree or order of any court wilhin the territory of India in so far as the 
exercise of such juri~'diction is authorised by law, and any order of His Mujesty in 
Council made on any such appeal or petition after the commencement of this Constitu
tion shall for all purposes have effect as if it were an order or decree made by the 
Supreme Court in the exercise of the jurisdiction conferred on such Court by this 
Constitution. 

(4) On and from the commencement of this Constitution the jurisdiction of the author
ity functioning as the Privy Council in a State specified in Part B of the First Schedule 
to entertain and dispose of appeals and petitions from or in respect of any judgment, 
decree or order of any court within that State shall cease, and all appeals and other 
proceedings pending before the said authority at such commencement shall he trans
ferred to. and disposed of by. the Supreme Court. 

(5) Further provision may be made by Parliament by law to give effect to the 
provisions of this arllcle. 

375. Courts, authorities and officers to continue to function subject to the 
provisions orthe Constitutioll.-AII courts of civil, criminal and revenue jurisdiction, 
all authorities and all officers, judicial executive and ministerial, throughout the territory 
of India. shall continue to exercise their respective functions subject to the provisions 
of this Cunstitution. 

376, Provisions as to Judges of High Courts,-(l) Notwithstanding. anything in 
clause -(2) of article 217, the Judges of High Court in any Province holding office 
immediately he fore the commencement of thi:. Constitution shall, unless they have 
elected otherwise. become on such commencement the Judg..:s of the High Court in the 
corresponding State, and shall thercupon he entitled to such salaries and allowances and 
to such rights in respect of leave of ahscnce and ~ension as arc provided for under article 
221 in respect of the Judges ol'such High Court. [Any such Judge shall, notwithstanding 
that he is not a citizen of India, be eligible for appointment as Chief Justice of such High 
Courl. or as Chicf Justice or other Judge of any olher High CourLj 

(2) 11tc Judges of a High Court in any Indian State corresponding to any State 
specified in Part B of the First Schedule holding office immediately before the 
commencement of this Constitution shall. unless they have elected otherwise. become 
on such commencement the Judges of the High Court in the State so specified and shall, 
notwithstanding anything in clauses (I) and (2) of article 217 but subject 10 the prov*o 
to clause (I) of that article, continue to hold offiee until the expiration of such period 
as the President may by order detennine. 

(3) In Ihis article, the expression 'Judge' docs not include an acting Judge or ilIl 
at!ditional Judge. 

I. Added by the ConstilUtion (FIrst Amendment) Act, 1'151, !>Ce. I J 
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377. Provisions as to Comptroller and Auditor-General or India.-The Auditor
General of India holding office immediately before the commencement of this 
Constitution shall. unless he has elected otherwise. become on such commencement the 
Comptroller and Auditor-General of India and shall thereupon be entitled to surh salar
ies and to such rights in respect of leave of absence and pension as are provided for 
under clause (3) or article 148 in respect of the Comptroller and Auditor-General of 
India and be entitled to conlinue to hold office until the expiration of his term of office 
as determined under the provisions which were applicable to him immediately before 
such commencement. 

378. Provisions as to Public Service Commissions.-( I) The members of the Public 
Service Commission for the Dominion of India holding office immediately before the 
commencement of this Constitution shall. unless they have elected otherwise, become 
on such eommencementthe members of the Public Service Commission for the Union 
~nd shall, notwithstanding anything in clauses (I) and (2) of article 316 but subject to 
the Proviso to clause (2) of that article, continue to hold office until the expiration of 
their tenn of office as detennined under the rules which were applicable immediately 

,before such commencement to sueh members. 
(2) The members of a Public Service Commission of a Province or of a Public Service 

Commission serving the needs of a group of Provinces holding office immediately 
before the commencement of this Constitution shall, unless they have elected otherwise, 
become on such commencement the members of the Public Service Commission for the 
Corresponding State or the members of the Joint Stale Public Service Commission 
serving the needs of the Corresponding States, as the case may be, and shall, 
notwithstanding anything in clauses (I) and (2) of article 316 but subject to the proviso 
10 clause (2) of that article, continue to hold office until the expiration of their tenn of 
office as detennined under the rules which were applicable immediately before such 
commencement to such members. 

, 
1[378A .. Special provisions as to duration of Andhra Pradesh Legislative 

Assembly.-Notwithstanding anything contained in article 172, the Legislative Assem
bly of Ihe State of Andhra Pradesh as constituted under the provisions of sections 28 
and 29 of the State Reorganisation Act, 1956. shall, unless sooner dissolved, continue 
for a period of five year from the date referred to in he said section 29 and no longer 
and the expiration of the said period shall operate as a dissolution of that Legislative 
Assembly.] 

379-391. Rep. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch. 

392. Power of the Presidenllo remon difficulties.-(I) The President may, for 
the purpose of removing any difficulties, particularly in relation to the transition from 
the provisions of the Government of India Act. J 935. to the provisions of this Constitu
tion, by order direct that this Constitution shall, during such period as may t>e specified 
in the order. have effect subject to sueh adaptations. whether by way of modification. 
addition or omission. as h~ may deem to be necessary or expendient: 

t. bu. by the Constitution (Scventh Amc:ndmc:nt) Act. t956. sec. 24. 
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Provided that no such order shall be made after the first meeting of Parliament duly 
constituted under Chapter II of Part V. 

(2) Every order made under clause (I) shall be laid before Parliament. 

(3) The powers conferred on the President by this article, by article 324, by clause 
(3) of article 367 and by article 391 shall, before the commencement of-this Constitution. 
be exercisable by the Governor-General of the Dominion of hidia. 



PART XXII 

SHORT TITLE. COMMENCEMENT, [[AUTHORITATIVE TEXT IN HINDI] 
AND REPEALS 

393. Shorl title.-This Constitution may be called the Constilution of India. 

394. Commencement-This article and articles 5, 6, 7,8,9,60. 37.4, 366, 367, 379. 
380. 388. 39 J. 392 and 393 shall come into force at once, and the remaining provisions 
of this Constitution shall come into force on the twenty-sixth day of January, 1950, 
which day is referred to in this Constitution as the commencement of this Constitution. 

2[394A. Authoritative text in the Hindi language.-( I) The President shall cause 
(Q be published under his authority-

(0) the translation of Ihis Constitution in the Hindi language signed by members of 
the Constituent Assembly, with such modifications as may be necessary to bring 
it in conformity with the language, style and terminology adopted in the 
authoritative texts of Central Acts in the Hindi language, and incorporating 
therein all the amendments of this Constitution made before such publication; 
and 

(b) the translation in the Hindi language of every amendment of this Constitution 
made in the English language. 

(2) The translation of this Constitution and of every amendment thereof published 
under clause (I) shall be construed to have the same meaning as the original thereof and 
ir any difficulty arises in so construing any part of such translation, the President shall 
cause the same to be n:.vised suitably. 

(3) The translation of this Constitution and of every amendment thereof published 
under this Article shall be deemed to be, for all purposes, the authoritative text theref'f 
in the Hindi language.] 

395. Rcpeals.-The Indian Independence Act, 1947 and the Governmenl of India 
Act, 1935, together with all enactments amending or supplementing the ).llter Act, but 
not including the Abolition of Privy Council-Jurisdiction Act, 1949 are hereby repealed. 

I. Ins. by lhe Constitl/tion (Fifly-cighlh Am:ndmenl) Act, 1987, sec. 2 (w.c.f. 9·12·1987). 

2. Ins. by the Conslill/lion (Filly-cighth Amendment) Acl, 1987, sec. 3 (w.e.f. 9·12·1987). 
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'[FIRST SCHEDULE 

(Articles I (/1/(/4) 

I. THE STATES 

Name Territories 

I. Andhra Pradesh 21The territories specified in sub-section (I) of section 3 of 
the Andhra Stale Act, 1953, sub-section (I) of section 3 of 
the Stales Reorganisation Act, 1956, the First Schedule to the 
Andhra Pradesh and Madras (Alteration of Boundaries) Act, 
1959 and the Schedule 10 the Andhra Pradesh and Mysore 
(Transfer of Terri lory) Act, 1968, hut excluding the terrilOries 
specified in the Second Schedule to the Andhra Pradesh and 
Madras (Alteration of Boundaries) Act, \959.1 

2. Assam The territories which immediately before the commencement 
of this Constitution were comprised in the Province of Assam, 
the Khnsi States and the Assam Tribal Arens. but excluding 
the territories specified in the Schedule to the Assam (Ahera~ 
(ion Boundaries) Act, 1951, 3(and Ihe lerritories specified~n 
sub-section (I) of section 3 of the State of Nagaland t¥cI. 
1962] 4(and--tne territories specified in sections 5, 6 and fJ of 
the North-EasIcrJl Areas (Reorganisation).Act. 1971.1 

3. Bihar slThe territories ~hich immediately before the commence~ 
ment of this Constitution were either comprised in Ihe 
Province of Bihar or were being administered as if they 
fonned part of that Province and the territories specified in 
clause (I) of sub-section (I) of section 3 of the Bihar and 
Uttar Pradesh (Alteration of Boundaries) Act, 1968. but 
excluding the territories specified in sub-section (I) of section 
3 of the Bihar and West Bengal (Transfer of Territories) Act, 
1956. and the territories specified in clause (b) of sub-seclion 
(I) of section 3 of tho first mentioned Act.1 

6(4. Gujarat The territories referred 10 in sub~section (I) of section 3. of 
the Bombay Reorganisation Act. 1960.1 

5. Kerala The territories specified in sub-section (I) of section 5 of the· 
States Reorganisation Act. 1956. 

------
I. Subs. by lhe ConslitUlion (Seventh Amendment) Act. 1956. iCC. 2. for the First Schedule'. 

2. Subs. by the Andhm Prodesh:md Mysorc (Transfe'r of Tcrrilory) Act. 1968 (36 of 1968) 51:>. ·HOI' the 
(onncrcnlry(w.c.f.I·10-1968). ' 

3. Added by the Suu:c of NagallLDd Act. 1962 (21 of 1962). iCC. 4 (w_c.f. 1·12·196J). 

4. Added by the Nonh·E!astcm Areas (Rrorg:mis3lion) Act. 1911 (81 of 191]). 1«. 9 (w.c.f. 21·'·1912). 
S. Subs. by the Bilw IlIId UII:IJ Pnldcsh (AltCf1llion of Boundaries) Act. 1968 (24 of 19(8), sa:. 4. for the 

fonnel CAtry (w.c.f. 10-6-1970). 

6. Subs. by the Bombay Reorpnis3lion Act. 1960 (II of 19(0). sec. 4. {or cntry 4 (w.e.!. I-S·I'~O). 
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Name 

6. Madhya Pradesh 

2[7, Tamil NaduJ 

518. Maharashtca 

6[9. Kamataka] 

SIlO.] Orissa 

The Constitution of India First Sch. 

Territories 

The territories specified in sub· section (I) of section 9 of 
the States Reorganisation Act. 1956 Iland the First 
Schedule to the Rajasthan and Madhya Pradesh (fransfer of 
Territories) Act. 1959J. 

The terrilOries which immediately before the commencement 
of this Constitution were either comprised in the Province of 
Madras or were being administered as if they fanned part of 
that Province a~d ~ len itories s~ecified in section 4 of the 
Slates ReorganisatiOn ALI, 1956. "(and the Second Schedule 
10 the Andhra Pradesh and Madras (Alteration of Boundaries) 
Act. 19.59,) 001 excluding the territories specified in sub-section 
(I) of section :1 and sub-section (1) of section 4 of the Andhra 
State Act, 1953 and 4(the territories specified in clause (b) of 
sub-section (J) of section 5, section 6 and clause (d) of sub
sectior. (I) of section 7 of the St3.tes Reorganisation Act, 1956, 
and the territories specified in the First Schedule to the Andhra 
Pradesh and Madras (Alleration of Boundaries) Act. 1959]. 

The terrilories specified in sub-section (1) of section 8 of the 
States Reorganisation Act, 1956, but excluding the territories 
referred to in sub-section (I) of seclion (3) of the Bombay 
Reorganisation Act, 1960.J 

The territories specified in sub-section (I) of section 7 of the 
States Reorganization Act. 1956 7[but excluding the territory 
specified in the Schedule to the Andhra Pradesh and Mysore 
(Transfer of Territory) Act, 1968J. 

The territories which immediately before the commencement 
of this Constitution were either comprised in the Province of 
Orissa or were being administered as if they fanned part of 
thai Province. 

l. Ins, by the Rlljasthan nnd Madhya Pradesh (Tnmsfer of Territories) Act. 1959 (47 of 1959). sec. 4 
(w.e.f. 1-10.1959). 

2. Subs. by the Madras Stale (Alicr.d.ion of Name) Ad. 1968 (53 of 1968). sec. 5, for"'. Madm" (w.d. 
14·1- 1969). 

3 .. Ins. by the Andhra Pradelh nnd Madrllll (Alterati!);1 of Booodaries) Ad. 1959 (56 of 1959), sec. 6 (w.c.f. 
14-1-1969). 

4. Subs. by the: Andhr:a Pradesh lind Madr.u; (Allcralion of Bound:lric:s) Aa, 1959 (56 of 19SQ), sec. 6, for 
certain words (w.e.f. 1-4-1960). 

S. Ins. by the BombllY Reorg;mimtion Act, 1960 (II of 1960), sec. 4 (w.c:.!. 1-5-1960). 

6. Sub. by the: Mysore Stale (AIter.Uion 01 Name) Ad, 197) ()1 of 197), rcc. S, for "'9. Mysore" ('N.d. 
I-tO. 1973) 

7. Ins. bv the Andhra Pradesh and Mysorc (fransfcr of Tcrrilcry) Act, 1968 (36 of 1(68), sec. 4 (w.e.r. 
1_10_1968). 

8. F.J\lries 1110 14 re'lumbered lIS cntries 9 10 15 by tbe Bomb.Jy RcorganisalioD Ad, t960, sec. 4 (w.c.r. 
1-5- 1960). 
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Name 

I[ 11.] Punjab 

1[12.) Rajasthan 

1[13.] Uttar Pradesh 

1[14] West nengal 

I[ 15.] Jammu and 
Kashmir 

The Constitution of India 311 

Territories 

The territories specified in section 11 of the States 
Reorganisation Act, 1956, 2[and the territories referred to in 
Part II of the First Schedule to the Acquired Territories 
(Merger) Act, 1960] 3[but excluding me territories referred to 
in Part II of the First Schedule to the Constitufion (Ninth 
Amendment) Act, 1960] 4[and the territories specified in sub
section (I) of sec. 3, section 4 and Sub-section (1) of sec. 5 
of the Punjab Reorganisation Act, 1966]. 

The terLiories specified in section 10 of the States 
Reorganisation Act, 1956 s[but exduding the territories 
specified in the First Schedule to the Rajasthan and Madhya 
Pradesb (Transfer of Territories) Act, 1959]. 

6[The territories which immediately before the: commence
ment of this Constitution were either comprised in the 
Province known as the United Provinces or were being 
administered as if they formed part of that province, the 
territories specified in clause (b) of sub-section (I) of section. 
3 of the Bihar and Uttar Pradesh (Alteration of Boundaries) 
Act, 1968 and the territories specified in clause (b) of sub
section (1) of section 4 of the Haryana and UUar Pradesh 
(Alteration of Boundaries) Act, 1979, hut excluding the 
territories specified in clause (0) of sub-section (I) of section 
3 of the Bihar and UUar Pradesh (Alteration of Boundaries) 
Act, 1968, and the territories specified in clause (a) of sub
section (I) of section 4 of the Haryana and Uttar Pradesh 
(Alteration o~ Boundaries) Act, 1979.} 
TIle territories which immediately before the commencement 
of this Constitution were either comprised in the Province of 
West Bengal or were being administered as if they fonned 
part of that Province an the territory of Chandemagore as 
defined in clause (c) of sec. 2 of the Chandemagore (Merger) 
Act, 1954 and also the territories specified in sub-section (1) 
of section 3 of the Bihar and West Bengal (Transfer of 
Territories) Act, 1956. 
The territories which immediately before me commencement 
of this Constitution was comprised in the Indian State of 
Jammu and Kashmir. 

------
I. Entries 8 to 14 renumbered as entries 9 to 15 by the Bombay Reorganisalion Act. 1960 (II of 19(0). 

see. 4 (w.e.f. 1-5-1960). 

2. Ins. by the A~uired Terrilories (Mergt'r) Acl, 1960 (64 of 1960), see. 4 (w.e.f. 17-1- 1961). 
3. Added by the Constitution (Ninth Amendment) Act, 1960, sec. 3 (w.e.f. 17-1-1.961). 
4. Ins. by !he Punjab Reorganisation Act. 1966 (31 of 1966), see. 7 (w.e.f. 1-11-1%6). 
5. Ins. by the Rajasthan and M:Whya Pradesh (Trunsfer of Territories) Act. 1959 (47 of 1959), sec. 4 

(w_e.f. 1-10-1959), 

6. Subs. by the Haryana and Ultar Pradesh (Alterotion of Boundaries) A~t, 1979 (31 of 1979). sec. S, for 
the fonner entry (w.e.f. 15-9-1983). 
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Name 

1{16. Nagaland 

2[17. Haryana 

4[18. Himachal 
Pradesh 

5[19. Manipur 

20. Tripura 

21. MeghaJaya 

6[22. Sikkim 

7[23. Mizoram 

8[24. Arunachal 
Pradesh 

9[25. Goa 

The Constitution of India First Sch. 

Territories 

The territories specified in sub-section (I) of section 3 of the 
State of Nagaland Act, 1962.) 

3[The territories specified in sub-section (1) of section 3 of 
the Punjab Reorganisation Act. 1966 and the territories 
specified in clause (a) of sub-section (I) of section 4 of the 
Haryana and Uttar Pradesh (Alteration of Boundaries) Act, 
1979. but excluding the territories specified in clause (b) of 
sub-section (I) of liection 4 of that Act]] 

The territories which immediately before the commencement 
of this Constitution were being administered as if they were 
Chief Commissioners' Provinces under the names of 
Himachal Pradesh and Bilaspur and the Tenitories specified 
in sub-section (I) of section 5 of the Punjab Reorganisation 
Act, 1966.] 

The territory which immediately before the commen~ement 
of this Constitution was being administered as if it were a 
Chief Commissioner's province under the name of Manipur. 

The territory which immediately before the commencement 
of this Constitution was being administered as if it were a 
Chief Commissioner's Province under the name of Tripura. 

The territories specified in section 5 of the North-Eastern 
Areas (Reorganisation) Act, 1971.] 
The territories which immediately before the commenement 
of the Constitution (Thirty-sixth Amendment) Act, 1975, 
were comprised in Sikkim.J 

The territories specified in section 6 of the North-Eastern 
Areas (Reorganisation) Act, 1971.1 
The territories specified in section 7 of the North-Eastern 
Areas (Reorganisation) Act, 1971.] 

The tenitories specified in section 3 of the Goa, Daman and 
Diu Reorganisation Act, 1987.J 

I. Ins. by me Stale of Nagai and Act, t962 (27 of 1962), sec. 4 (w.e.f. l-t2-1963). 
2. Ins. by the Punjab RC(Jrganisation Act, 1966 (31 of 19(6), sec. 7 (w.e.f. 1-11.19(6). 
3. Subs. by the Haryana and Uttar Pradesh (Alleration of Bounlbries) Act, 1979 (31 of 1979), sec. S, (or 

the former entry (w.e.f. 15·9·1983). 
4. Ins. by the Stale of Himachal Pradesh Act, 1970 (53 of 1970). sec. 4 (w.e.!. 25·'·1971). 
S. Ins. by me North·Eastern Areas (Reorganisation) Act. 1911 (81 of 1971), sec. 9 (w.e.f. 21·1·1972). 
6. Ins. by the Constitulion (Thhty-sixm Amendment) Act, 1975, sec. 2 (w.e.!. 26-4-1975). 
7. Ins. by the State of Mizoram Act, (34 of 1986), sec. 4 (w.e.!. 2()'2·1987). 
8. Ins. by the State of Arunnchal Pmdesh Act, 198t.. (69 of 1986), sec. 4 (w.e.!. 2()'2-1981). 
9. Ins. by the Goa, Daman lind Diu Reorganisation A!=I, 1987 (18 of 1987), sec. 5 (w.e.!. 30-5-1987). 
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Name 

I. Delhi 
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Extent 

II. THE UNION TERRITORIES 

The territory which immediately before the commencement 
of this Constitution was comprised in the Chief Commis· 
sioner's Province of Delhi. 

\[21 The An(Iman and The territory which immediately before the commencement 
Nicobar Islands of this' Constitution was comprised in the Chief Commis

sioner's Province of the Andaman and Nicobar islands. 
3[3] 4[Lakshadweep] The territory specified in section 6 of the State Reorganisation 

Act, 1956. 
5[3[41 Dadra and The terriiory which immediately before·the eleventh day of 

Nagar Haveli August, 1961 was comprised in Free Dadra and Nagar 
Haveli.] 

[7e[5] Daman and Diu The territories specified in section 4 of the Goa, Daman and 
Diu Reorganisation Act, 1987.1] 

1I[3{6] Pondicherry The territories which immediately before the sixteenth day of 
August, 1962, were comprised in the French Establishments 
in India known as Pondicherry, Karikal, Mahe and Yanam.J 
The territories specified in section 4 of the Punjab 
Reorganisation Act. 1966.] 

I. Entry 2 retating to "Himachal Pradesh" omitted by the State of Hirrnlchal Pradesh Act, 1970 (53 of 
1970). sec. 4 (w.eJ. 25·1·1971). 

2. Entries relating 10 Manipur and Tripura omitted by the North·Eastern Areas (Reorganisation) Acl, 197t 
(81 of 1971), sec. 9 (w.d21+1972). 

3. Entries 4 10 9 renumbered as entries 2 to 7 by the North·Eastern Arens (Reorganisation) Act, 1971 (81 
of 1971), sec. 9 (w.e.f.21·1·1972). 

4. Subs. by the Laccadivc. Minicoy and Amindivi Islands (Alteration of Name) Act, 1973 (34 of 1973), 
sec. 5. for "The Laccadive, Minocoy and Amindivi Islands" (w.eJ. 1-11-1973). 

5. 10$. by the Constitution (Tenth Amendment) Act. 1961, sec. 2. 

6 Subs. by tile Goa, Daman and Diu Reorganisation Act, 1987 (18 of 1987), sec. 5, for entry 5 (w.e.f. 
30-5- 1987) 

7. Ins. by the Constitution (Twelfth Ameodment) Act. 1962. sec. 2. 

8. Ins. by the Constitutioll (Fourteenth Amendment) Act, 1962. sec. 3 and 7 {w.eJ. 16.8.1962). 
9. Ins. by the Punjab Reorganisation Acl,"1966 (31 of 1966), sec. 7 (w.e.f. 1·[ 1-1(66). 

10. Entry 8 omilled and entry 9 renumbered as entry 8 by the State of Mf lOr:lm Act, 1986 (34 of 1986). s.4 
(w.e.f..20·2· 1987). 

II. Omiued by the State of Arun.lchal Pradesh Act, 1986 (69 of 19R6), sec. 4 (w.e.f. 20-2.1987). 



SECOND SCHEDULE 

IA,,;des 59 (3), 65 (3), 75 (6), 97,125,148(3),158 (3),164 (5),186 and 221] 

PART A 

PROVISIONS AS TO THE PRESIDENT AND THE GOVERNORS OF STAlES i [***] 

1. There shall be paid to the President and to the Governors of the States l (***] the 
following emoluments per mensem, that is 10 say-

The President 2)0,000 rupees 
The Governor of a State 35,500 rupees 

2. There shall also be paid to the President and to the Governors of the States4[.**] 
such allowances as were payable respectively to the Governor·General of the Dominion 
of India and to the Governors of the Corresponding Provinces immediately before the 
commencement of this Constitution. 

3. The President and the Governors of 5[the States] throughout their respective tcnns 
of office shall be entitled to the same privileges to which the Governor-General and the 
'Governors of the Corresponding Provinces were respectively entitled immediately 
before the commencement of this Constitution. 

4. While the Vice-President or any other person is discharging the functions of. or is 
acting as, President, or any person is discharging the functions of the Governor, he shall 
be entitled to the same emoluments, allowallces and privileges as the President or the 
Governor whose functions he discharges or for whom he acts, as the case may be. 

6[***J 

PART C 

PROVISIONS AS TO THE SPEAKER AND THE DEPlITY SPEAKER OF THE 
HOUSE OF THE PEOPLE AND THE CHAIRMAN AND THE DEPlITY CHAIRMAN 
OF THE COUNCIL OF STATES AND THE SPEAKER AND THE DEPlITY SPEA· 
KER OF THE LEGISLATIVE ASSEMBL Y'[***1 AND TIffi CHAIRMAN AND THE 
DEPUTY CHAIRMAN OF THE LEGISLATIVE COUNCIL or BIA STATE] 

7. There shall be paid to the Speaker of the House of the Pec.ple and the Chairman 
of the Council of States such salaries and allowances as were payable to the Speaker of 
the Constituent Assembly of the Dominion of India immediately before the commence-

L. The words and lener "specified in Part A of the First Schedule" omitted by the: Constilutioo. (Seveoth 
Amendment) Act, 1956. sec. 29 and Sch. 

2. Raised 10 Rs. 15.0001- p.m. by the Pn:sident's Pension (Amendment) Act. 1985 and furtber raised to Rs. 
2,0001- p.m. by the President's Emolwnc:nts and PenSion (AmeJldment) Act, t99O. 

3. Raised to RI. II,OOCV· p.m. by the Governor's EmolUments, Allowances and Privileges (Amendmenl) 
Ad, 1987 (17 of 1987). 

4. "T"lle 'Words MSO specified" omitted by \he Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch. 

5, Subs. by the Constitution (Seventh Amendment) Act. 1956, sec. 29 and Sch~ for "such States". 

6. Pan B omitted by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch. 

,7. "T"lle words and telter "or a State in Pact A of the First Schedule" omitted by the Constitution (Seventh 
Amendment) Act, 1956, sec. 29 and Sch. 

K. Subs. by the Constitution (Seventh Amendment) Act, 1956, sec. 29 and Sch., for~any such State", 
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ment of this Constitution, and there shall be paid to the Deputy Speaker of the House 
of the People and to the Deputy Chainnan of the Council of States such salaries and 
allowances as were payable to the Deputy Speaker of the Constituent Assembly .of the 
Dominion of India immediately before such commencement. 

8. There shall be paid to the Speaker and the Deputy Speaker of the Legislative 
Assembly', .. ·] and to the Chainnan and the Deputy Chairman of the Legislative Coun· 
cil of 2(a State) such salaries and allowances as were payable respectively to the Speaker 
and the Deputy Speaker of the Legislative Assembly and the President and the Deputy 
President of the Legislative Council of the corresponding Province immediately before 
the commencement of this Constitution and, where the corresponding Province had no' 
Legislative Council immediately before such commencement, there shall be paid to the 
Chairman and the Deputy Chairman of the Legislative Council of the State such salaries 
and allowances as the Governor of the State may detennine. 

PART D 

PROVISIONS AS TO THE JUDGES OF THE SUPREME COURT AND OF THE 
HIGH COURTS·1{ ••• ] 

9. (I) There shall be paid to the judges of the Supreme Court, in respect of time spent 
on aClUal service, salary at the following rates per mensem, that is to say-

The Chief Justice . 4pO,00Q rupees) 
Any other Judge s{9,OOO rupees): 
Provided that if a Judge of the Supreme Court at the time of his appointment is in 

receipt of a pension (other than a disability or wound pension) in respect of any previous 
services under the Government of India or any of its predecessor Governments or under 
the Government of a State or any of its predecessor Governments, his salary in respect 
of service in the Supreme Court 6(shall be reduced-

(a) by the amount of that pension, and 
(b) if be has, before such appointment, received in lieu of a portion of the pension 

due to him in respect of such previous service the commuted value thereof, by 
the amount of that portion of the pension, and 

(c) if he has, before such appointment, received a retirement gratuity in respect of 
such pr:vious service, by the pen .. iofl equivalent of that gratuity.] 

(2) Every Judge of the Supreme Court shall be entitled without payment of rent to 
the use of an officiaJ residence. 

I. 1bc wonls IIDd ICUcl ~of II Swc specified in P=1 A of lhc First Sehedu\t" omitled by the ConstilUlioa 
(Scvcnlh Amendmenl) Act, 19.56, sec. 29 and Seh. 

2. Subs. by the CoostilUlion (Seventh Amendmenl)-Ael, 19~, sec. 29 and Sell .. for "slieh Stale". 

3. The: words and leiter "in Slates in Part A of the Fim Schedule" omitted by the Constilutiun (Seventh 
Amendment) Act, 1956, sec. 25. 

4. Slibs. by tlx: Conslitution (Forty·fourth Amen<lmenl) Act, 1986, =. 4, for "5.000 nJrees" (w.e.f. 
1-4·1986). 

S. Slibs. lhe Conslilution (Forty·fourth All\elIdmenl) Ad, t986. sec. 4, for "4,000 rupee,· (w.e.f. 
1-4·1986). 

6. Subs. by the Constilwon -(Seventh Amendment) Act, 1956, sec. 25, for "shall be reduced by IIx: amount 
of IhDI pension". 
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(3) Nothing in sub-paragraph (2) of this paragraph shall apply to a Judge who 
immediately before the commencement of Ihis Conslilulion-

(a) was holding office as the Chief Justice of the Federal Court and has become 01 

such commencement the Chief Justice of the Supreme Court under clause (I) 0 

article 374, or 
(b) was holding office as any other Judge of the Federal Court and has on suc! 

commencement become a Judge (other than the Chief Justice of the Supreml 
COUIt) under the said clause. 

during the period he holds office as such Chief Justice or other Judge, and every Judge 
who so becomes the Chief Justice or other Judge of the Supreme Court shall, in respec 
of lime spent on actual service as such Chief Justice or other Judge, as the case may be 
be entitled to receive in addition to the salary specified in sub-paragraph (I) of thi: 
paragraph as special pay an amount equivalent to the difference between the salary s( 
specified and the salary which he was drawing immediately before such commencement 

(4) Every Judge of lIle Supreme Court shall receive such reasonable allowances {( 
reimburse him for expenses incurred in travelling on duty within the territory of Indi! 
and shall be afforded such reasonable facilities in connection with travelling as tiu 
President may from time to time prescribe. 

(5) The rights in respect of leave of absence (including leave allowances) and pension 0: 
the Judges of the Supreme Court shall be governed by provisions which. immediately befon: 
the commencement of this Constitution, were applicable'to the Judges of the Federal Court 

I D. 1[( I) There shall be paid to the Judges of High Courts, in respect of time spenc 
on actual service, salary at the follcwing rates per mensem, that to say-

The Chief Justice 2[9.000 rupees] 
Any other Judge 3[8.000 rupees): 
Provided, that if a Judge of a High Court at the time of his appointment is in receipJ 

of a pension (other than a disability or wound pension) in respect of any previous service 
under lIle Government of India or any of its predecessor Governments or under the 
Government of a State or any of its predecessor Governments, his salary in respect 01 
service in the High Court shall be reduced-

(a) by the amount of that pension, and 
(b) if he has before such appointment, received in lieu of a portion of the pensior 

due to him in respect of such previous service the commuted value thereof, b) 
the amount of that portion of the pension, and 

(c) if he has, before such appointment. received a retirement gratuity in respect 01 
such previous service, by the pension equivalent of that gratuity. 

(2) Every person who immediately before the commencement of lIlis Constitution
(a) was holding office as the Chief Justice of a High Court in any Province and hru 

on such commencement become the Chief Justice of the High Court in the 
corresponding State under clause (I) of article 316, or 

I. Subs. by the Constitution (Sevenili Amendment) Act, 1956, sec. 25, for $ub-p;uagruph (I). 
2. Subs. by the Constitution (Fifty·fourth Amendment) Act, 1986 (34 of 1986), sec. 4, for H4,OO:> rupees' 

(w.e.f.I·4-1986). 
3. Subs. by the Constitution (Fifty-founh Amendment) Atl, 1986 (34 of 1986), sec. 4, for H),50l rupees' 

(w.e.f.I·4·1986). 
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(b) was holding office as any other Judge of a High Court in any Province and has 
on such commencement become a Judge (other than the Chief Justice) of the 
High Court in the corresponding State under the said clause, 
shall, if he was immediately before such commnecement drawing a salary at a 
rate higher than that specified in sub- paragraph (I) of this paragraph, be entitled 
to receive in respect of time spent on actual service as such Chief Justice or other 
Judge, as the case may be, in addition to the salary specified in the said sub-para
graph as special pay an amount equivalent to the difference between the salary 
so specified and the salary which he was drawing immediately before such 
commencement. 

1[(3) Any person who, immediately before the commencement of the Constitution 
Seventh Amendment) Act, 1956, was holding office as the Chief Justice of the High' 
:ourt of a State specified in Part B of the First Schedule and has on such commencement 
Jecome the Chief Justice of the High Court of a State spedfied in the said Schedule as 
Imended by said Act, shall, if he was immediately before such commencement draw
ng any amount as allowance in addition to his salary, be entitled to receive in respect 
)f time spent on actual service as such Chief Justice, the same amount as allowance 
n addition to the salary specified in sub-paragraph (I) of this paragraph.] 

II. In this Part, unless the context otherwise requires-
(a) the expression 'Chief Justice' includes an acting Chief Justice, and a.'Judge' 

includes an ad hoc Judge; 
(b) 'actual service' includes-

(i) time spent by a Judg~.on·duty as a Judge or in the performance of such 
other functions as'he may at the request of the President undertaken to 
discharge; 

(ij) vacations, excluding any time during which the Judge is absent on leave: and 
(iii) joining time on transfer from a High Court to the Supreme Court or from 

one High Court to another. 

PART E 

PROVISIONS AS TO THE COMPTROLLER AND AUDITOR-GENERAL OF 
INDIA 

12. (I) There shall be paid to the Comptroller and Auditor-General of India a saliiry
It the rate of four thousand2 rupeeS per mensem. 

(2) The person who was holding office immediately before the commencement of 
his Constitution as Auditor-General of India and has become on such commencement 
he Comptroller and Auditor-General of India under article 377 shall in addition to the 
;alary specified in sub-paragraph (I) of this paragraph be entitled to receive as special 
lay an amount equivalerit to the difference between the salary so specified and the salary 

t .• Subs. by the Constitution (Seventh Amendment) Act, 1956. sec. 25, for sub·paragruphs (3) and (4) . 

. 2. The Comptroller and Auditor-General of India ~halt be paid II salary equal to the salary of the Judges of 
the Supreme Court vid~ sec. 3 of Act 56 of 1971. TIle salary of judges of the Supreme Court has been 
raised to Rs.9.000 per mensem by the Constitution (Fifty-fourth Amendment) Act. 1986. 
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which he was drawing as Auditor-General of India immediately before such conunence· 
ment. 

(3) The rights in respect of leave of absence and pension and the other conditions 01 
service of the Comptroller and Auditor-General of India shall be governed or shall 
continue to be governed, as the case may be, by the provisions which were applicable 
to the Auditor-General of India immediately before the commencement of this Constitu
tion and all references in those provisions to the Governor-Genera] shaH be construed 
as references to the President. 



THIRD SCHEDULE 

[A"id" 75(4), 99, 124(6), 148(2), 164(3) 188 and 2191' 

Forms of Oaths or Affirmations 

Form of oath of office for a Minister for the Union: 

"I. A.B., do swear,",: n~ of God that I will bear true faith and allegiance to the 
,oe ya Inn 

Constitution of India as by law established. 2{that I will uphold the sovereignty and 
integrity of India1 that I will faithfully and conscientiously discharge my duties as a 
Minister for the Union and that) will do right to all manner of people in accordance 
with the Constitution and the law, without fear or favour, affection or ill will." 

II 

Form of oath of secrecy for a Minister for the Union: 

"I, A.B., do SW~Si~ thelnam~ of God that I will no directly or indirectly communicate 
oemnya um 

or reveal to any person or persons any matter which shall be brought under my 
consideration or shall become known to me as a Minister for the Union except as may 
be required for the due discharge of my duties as such Minister." 

A 

Form of oath or affirmation to be made by a candidate for election to Parliament: 
"I, A.B .• having been nominated as a candidate to fiU a seat in the Council of States 

(or the House of the People) do swearsi~ the tan; of God that I will bear true faith and 
oemny II finn 

allegiance to the Constitution of India as by law established and that I will uphold 
sovereignty and integrity of India." 

B 

Form of oath or affinnation to be made by a member of Parliament: 

"I, A.B., having been elected (or nominated) a member of the Council of States (or 

the House of the People) do swe~in tbe~an;,ofGod that I will bear true faith and allegiance 
oleron ya Inn . 

to the Constitution of India as by law established. that I will uphold the sovereignty and 
integrity of India and that I will faithfully discharge the duty upon which I am about to 
enter." 

I. See 11100 lIrtic1es &4(a) and 173(a). 

2. Ins. by the Constitution (Sixteenth Amendment) Act. 1963, sec. 5. 

3. Subs. by the Constitution (Sixteenth Amendment) Act, 1963. sec. 5. for Ponn III. 

319 
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IV 

Form of oath or affirmation to be made by the Judges of the Supreme Court and the 
Comptroller and Auditor-Genera] of India: 

"I. A.B .• having been appointed Chief Justice (or a Judge) of the Supreme Court of 

India (or Comptroll~r and Auditor-General of India,) do SW~i~ tbe~a,:ofGod that I will 
o mnya IOn 

bear true faith and allegiance to the Constitution of India as by law established, I [that I 
will uphold the sovereignty and integrity of India.] that I will duly and faithfully and to 
the best of my ability, knowledge and judgment perform the duties of my office without 
fear or favour, affection or ill-will and that I will uphold the Constitulion and the laws." 

v 

Form of oath of office for a Minister for a Stale: 

"I, A.B., do sw~i~then~OfGoo that I will bear true faith and allegiance to the 
o emnlya Inn 

Constitution of India as by law established. Irthat I will uphold that sovereignty and 
integrity of India.] that I will faithfully and conscientiously discharge my duties as a 
Minister for the State of... ... and that I will do right to all manner of people in accordance 
with the Constitution and the law without fear or favour. affection or ill-will." 

VI 

Form of oath of secrecy for a Minister for a State: 

"I. A.B., do swe~i~ the~ameOfGod that I will not directly or indirectly communicate or 
o emn yaflirm 

reveal to any person or persons any matter which shall be brought under my considera
tion or shall become known to me as a Minister for the Stale of .... "except as may be 
required for the due discharge of my duties as such Minister." 

A 

Form of oath or affirmation to be made by a candidate for election to the Legislature 
of a State: 

"I, A.B., having been nominated as a candidate to fill a seat in the Leg,islative Assem

bly (or Legislative Council), do swear in the ~a7'0fGod that I will bear true faith and allegi
Sotemn ya firm 

ance 10 the Constitution of India as by law established and that I will uphold the 
sovereignty and integrity of India." 

B 

Form of oath or affirmation to be made by a member of the Legislatl;lre of a State: 

l. Ins. by the Constitution (Siltteenlh Amendment) Act. 1963. sec. 5. 
2. Subs. by the Constitution (Sixteenth Amendment) Act. 1963. sec. 5. for Form VII. 
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"I, A.B., having been elected (or nominated) a member of the Legislative Assembly 

(or Legislative Council), do sWCDrin thena~OrGod that I will bear true faith and allegiance 
Solemnly Inn 

to the Constitution of India as by law established, that I will uphold the sovereignty and 
integrity of India and that I will faithfully discharge the duty upon which I am about 10 
enter:' 

VIII 

Fonn of oath or affinnation to be made by the Judges of a High Court: 
"I, A.B., having been appointed Chief Justice (or a Judge) of the High Court at or of 

..... do SW~i~lhc~a~OfGod that I'will bear true faith and allegiance 10 the Constitution 
o mny:! Inn 

of India as by law established, t[thatl will uphold the sovereignty and integrity of India,] 
that I will duly and faithfully and to the best of my ability, knowledge and judgment 
perfonn the duties of my office without fear or favour, affection or ill-will that I will 
uphold the Constitution and the laws." 

I. I~s. by the Constitution (Si~tecnlh Amendment) Act. 1963. sec. 5. 



I[FOURTH SCHEDULE 

(Articles 4(1) and 80(2)] 

Allocation or Seats in the Council of States 

For each Stale or Union territory specified in Ine first cohimh of the following table. 
there shall be all oiled me number of seats specified in the second column thereof opposite 
to that State or thai Union territory, as the case may be. 

I. Andhra Pradesh 

2. Assam 
3. Bihar 
2[4. Goa 
3["[5.J Gujaral 
5(4[6.} Haryana 

4[7.J Kerala 
4[8.J Madhya Pradesh 
6[4[9.] Tamil Nadu] 
8[4[10.] Maharashtra 
9(4[ II.] KarnatakaJ 

4[12.) Orissa 

4[13.] Punjab 
4[14.J Rajasthan 
4[15.J Ullar Pradesh 
4[16.J West Bengal 

"(l?) Jammu arid Kashmir 

1l[4[18.} Nagaland 

12[4[19.] Himachal Pradesh 

TABLE 

I. Subs. by the Conslitution (Seventh Amendment) Act, 1956,5«.3, for the Fourth Schedule. 

18 
7 

22 

II 
II) 
5) 

9 
16 

'[ 18) 
19) 
12 

10 
10(7J 

10 
34 
16 
4 
I) 

3) 

2. Eldry 4 illS. by Goa., Daman ILIId Diu Rcorpnisalioo Act. 1987(18 of 1987), sec. 6 (w.eJ. 3()'S·1987). 

3. Subs. by lhc Bombay ReorganWuWn Act, 1960 (II of 1960), 5eC. 6, for entry ,,' (w.e.r. I-S-I960). 

4. ENries" to 26 m1U~ asentrie5 S to 27 by the Goa. O:unan and Diu Rcorpnisalion Act, 1987 (18 
of 1987), sec. 6 (w.e.f. 3O-S·1987). 

S: Ins. by the Punjoo Reorganislltion Act, 1966 (31 of 19(6) sec. 9 (w.e.f. 1-11-1966). 
6. Subs. by lhc Madras State (Alter.uiOll of Name) Act, 1968 (53 of 1968), sec. 5, for "8. Madras" (w.e.C. 

14-1.19(9). 

7. Subs. by lhc ADdhn. i'r.ldesh and Madras (Altcrul:ioQ of BouQdaries) Act, 1959 (56 of 1959), sec. 8, (or 
"17" (w.e.f. 1-4-19(0). 

8. Ins. by the Bombay Rcorganisar.ion Act, 1960 (II of 1960), sec. 6 (w.e.C. 1.5.19(0). 

9. Subs. by the Mysore State (Ahenu.ion of Name) Act, 1973 (31 of 1973), sec. S, fot ulO. MylOre" (w.eJ. 
1·11-1973). 

10. Subs. by the Punjab Reorganisation Act, 1966, (31 of 19(6), sec. 9, for "II- (w.eJ. I-II· 19(6). 

I I. Ins. by the State of Napland Act, 1962 (27 of 1962). sec. 6 (w.e.!. 1·12·1963). 

12. Ins. by lhc SUIte of Himachal Pradesh Act, 1970 (S3 of 1970), SIX. 5 (w..e.f. 25·1·1971). 
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1{120.] Manipur 
2{21.] Tripura 
2[22.1 Meghalaya 
3eI23.) Sikkim 
2[,[24.J Mizoram 
21'[25.1 Arunachal Pradesh 
"'[23.J Delhi 
2[24.J Pondichery 
4[".J 
s[ ••• ] 
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I 

IJ 
IJ 
IJ 
3J 
I 

Total: "233JJ 

I. Subs. by the North Eastern Areas (Re-organisation) Act, 1971. (81 of 1971) sec. 10. lor entries 19 to 22 
(w.e.f.21-1-1972). 

2. Entries 4 to 26 renumbered as cn~ 5 to 27 by the Goa. Daman and Diu Reorganisation Act, 1987 (18 
of 1987), sec. 6 (w.e.f. 30-5-1987). 

3. 1m. by the Constitution (ThirtY-lixth AlllI:ndmcnt) Act, 1975. see. 4 (w.e.f. 26-4-1975). 

4. Entries 23 aDd 24 renumbered as eruries 24 and 2.5 re~pcctively and before entry 24 as so renumbered 
new entry 23 ins. &00 entry 25 omitted by [he Slate of Miloram Act, 1986 (34 of 1986). sec. 5 (w.e.f. 
20-2- 1987). 

5. Subs. by the 0" Daman and Diu Reorganisation Act, 1987, sec. 6. rOf "232" (w.e.r. 30-5- 1987). 



FIFTH SCHEDULE 

[Article 244 (I)) 

Provisions as to the Administration and Control of Scheduled Areas and 
Scheduled Tribes 

PART A 

GENERAL 

1. Intcrpretation.-In this Schedule. unless the context otherwise requires, the 
expression "State,·I( ... ] does nol include the 2[States of Assam 3[4[, Meghalaya. Tripura 
and Mizoramm. 

2. Executive power of a Slate in Scheduled Areas.-Subject to the provisions of 
this Schedule. the executive power of a State extends to the Scheduled Areas there in. 

J. Report by tbe Governor-s(·"Jto the President regarding the administration 
olScbeduie AftBS.-The Govemo..s{···] of each State having Scheduled Areas therein 
shall annually, or whenever so required by the President, make a report to the President 
regarding the administration of 1M Scheduled Areas in that State and the executive 
power or the Union shall extend to the giving Of directions 10 the Slate as 10 the 
administration or the said areas. 

PART B 

ADMINISTRATION AND CONTROL OF SCHEDULED AREAS AND SCHEDULED TRIBES 

4. Tribes Advisory Council.-(I) There shall be established in each Stale having 
Scheduled Areas therein and. ir the President so directs. also in any Stale having 
Scheduled Tribes but not Scheduled Areas therein. a Tribes Advisory Council consisting 
or not more than twenty members of whom. as nearly as may be. three-rourths shall be 
representatives of the Scheduled Tribes in Legislative Assembly of the State: 

Provided that if the number of representatives of the Scheduled Tribes in the Legisla
tive Assembly of the State is less than the number of seats in the Tribes Advisory 

I. The words and !etten Mmeans I Stale specified in Put A or Pan B ofd'C Fust Schedule but" omitted 
by the CanuitUlioo (Seventh Amendmenl) Act, 1956. sec. 29 and Sth. 

2. Subs. by the North-Eastern Areas (Rcorg1ll)isation) Act, 1971 (81 of 1971). sec. 71. (or "State of 
Assam" (w.e.f. 21-1-1972). 

3 .. Subs. by the Slate o( Mizor.un Act. 1986 (34 of 1986). sec. 39. for ~Meghalaya and Tripura" (w.cJ. 
20-2· 1987). 

4. Subs. by the Constitution (Fony- nintb Amcndmenl) Act, 1984, sec. 3, for" and Meghalaya" (w.e.f. 
1-4-198.5) . 

.5. The words "or Rajpramukh" omitted by the Constitution (Seventh Ameiidment) Act, 19.56, lICe. 29 and 
Sth. . 
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Council to be filled by such representatives, the remaining seats shall be filled by other 

members of those tribes. 

(2) It shall be the duty of the Tribes Advisory Council to advise on such matters 
pertaining to the welfare and advancement of the Scheduled Tribes in the State as (inay 

be referred to them by the Govemor l [***] 
(3) The Governor 2[***] may make rules prescribing or regulating, as the case may 

bo, 

(a) the nuw.ber of members of the Council. the mode of their appointment and the 

appointment of the Chairman of the Council and of the officers and servants 

thereof; 
(b) the conduct of its meetings and its procedure in general; and 
(e) all other incidental maners. 

5. Law applicable to Scheduled Areas.-( I) Notwithstanding anything 'in this 

Constitution the Governor l [***] may by public notification direct that any particular ., 

Act of Parliament or of the Legislature of the State shall not apply to a Scheduled Area 

or any part thereof in the State or shall apply to a Scheduled Area or any part thereof 
in the State subject to such exceptions and modifications as he may specify in the 

notification and any direction given under this sub-paragraph may be given so as to have 
retrospective effect. 

(2) The Governor1[***] may make regulations for the peace and good governI"riem 

of any area in a State which is for the lime being a Scheduled Area.· 
In particular and without prejudice to the generality of the foregoing power, such 

regulations may-
(a) prohibit or restrict the transfer of land by or among members of the Scheduled 

Tribes in such area; 
(b) regulate the allotment of land to members of the Scheduled Tribes in such area; 
(e) regulate the carrying on of business as money-lender by persons who lend 

money to members of the Scheduled Tribes in such area. 
(3) In making any such regulation as is referred to in sub- paragraph (2) of this 

p~ragraph, the Govemor[***] may repeal or amend any Act of Parliament or of the 

Legislature of the State or any existing law which is for the time being applicable 10 the 

area in question. 
(4) All regulations made under this paragraph shall be submitted forthwith to the 

President and, until assented to by him, shall have no effect. 
(5) No regulation shall be m&ie'under this paragraph unless the Government2[***J 

making the regulation h.as, in the case where there is a Tribes Advisory Council for the 
State, consulted such Council. 

I. The words "or Rajpramukh. as tbe case may be" omitted by the Constitution (Seventh Am,:mlrnt:nt) Act. 
1956, sec. 29 and 5ch. 

2. The words "or Rajpranlukh" omitted by the Co~titUtion (Seventh Amendment) Act. 1956. sec. 2'1 and 

"h. 
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PARTe 

SCHEDULED AREAs 

6. Scheduled Areas.--{I) In this Constitution, the expression 'Scheduled Areas' 
means such areas as the President may by orderl declare to be Scheduled Areas. 

(2) The President may at any time by order2
-

(a) direct that the whole or any specified part of a Scheduled Area shall cease to be 
a Scheduled Area or a part of such an area; 

3 [(aa) increase the area of any Scheduled Area in a State after consultation with the 
Governor of that State;] 

(b) alter. but only by was of rectification of boundaries. any Scheduled Area; 
(c) on any alteration of the boundaries of a State or on the admission into the Union 

or the establishment of a new State, declare any territory not previously included 
in any State to be. or to form part of, a Scheduled Area; 

J{(d) rescind. in relation to any Slate or States, any order or orders made under this 
paragraph, and in consultation with the Governor of the State concerned, make 
fresh orders redefining the areas are to be Scheduled Areas,] 

and any such order may contain such incidental and consequential provisions as appear 
to the President to be necessary and proper, but save as aforesaid, the order made under 
sub-paragraph (I) of this paragraph shall not be varied by any subsequent order. 

PARTD 

AMENDMENT OF THE SCHEDULE 

7. Amendment of the Scbedule.--(I) Parliament may from'time to time by law 
amend by way of addition, variation or repeal any of the provisions of this Schedule 
and, when the Schedule is so amended, any reference to this Schedule in this Constitu
tion shall be construed as a reference to such Schedule as so amended. 

(2) No such law as is mentioned in sub·paragraph (I) of this paragraph shall be 
deemed to be an' amendment of this Constitution for the purposes of article 368. 

l. Su lhe SchedUled Areas. (Part A St:lIcs) Order, 1950 (C.O. 9). !be Scheduled Areas (Part B St:ll~) 
OnJer, 1950 (C.O. 26), the Scheduled Areas (Himachal Pradesh) 0rdc:I-. 1975 (CO, 102) IlIId the 
SdlCduled Areas (Slates of Bihar, GujllIUl, Madhya Pradesh IlIId Orissa) Order. 1977 (C.O. 109). 

2. Su the Madras Scheduled Are3 (Cesset) Order, 1951 (c.O. 30) IlIId the Andhro Scheduled Areas 
(Cesser) Order, 1955 (C.O. SO). 

3. Ins. by the Fifth Schedule to the Constitution (Amendmcm) Act, 1976 (101 of 1976), sec. 2. 



SIXTH SCHEDULE 
IArtjcl~s 244(1) ami 275( J)J 

Provisions as to the AdministradoD of Tribal Areas in le[tbe States of Assam, 
3(Megbalaya, Tripura] and M~nun.)1 

I. AutODOmoUS districts aDd autonomous reKioDS.-( J) Subject to the provisions of this 
paragraph. the tribal areas in each item of 4(S(PartS I. nand DAl and in part m] of the table 
appended 10 paragraph 20 of this Scheclule shall be an aulonomous district. 

(2) If.here are different Scheduled Tribes in an autonomous di"trict. the Governor may, 
by public notification. divide the area or areas inhabited by them into autonomous regions. 

(3) The Governor may, by public notification.-
(a) include any area in '[any of the Parts] of the said table. 
(b) exclude any area from s(any of the Parts] of the said table, 

(c) create a new autonomous district. 
(d) increase the area of any autonomous dislrict, 
(t) dimini. .. h the area of any autonomous district. 
(/) I unite two or more autonomous districts or parts thereof so 2S to form one 

autonomous district, 
6(C/fJ. alter the name of any autonomous district,] 

(g) define the boundaries of any autonomous district: 
Provided tha: no order shall be made by the Governor under clauses (c), (d) (e) and (f) of 

this sub-paragraph except after consideration of the report of a Commission appointed under 
sub-paragraph (I) of paragraph 14 of this Schedule: 

71Provided rurther thai any order made by the Governor under this sub-paragraph may 
contain suct. ir.ddental and consequential provisions (including any amendment or paragraph 
20 and of any item in any of the Parts of the said table) as appear to the Governor to be 
necessary ror giving effect to the provisions of the order:] 

'2. Constitution of Dlstrid C~ aDd Reg:ioaal Counclls.-9f(B There shall be a 
District Council ror each autonomous district consisting or not more than thirty members, of 

I. Subs. by tile Slide of Mizoram Act. 1986 (34 of 1986), ICC. 39, for certain wonls (w.e.f.lO-2-1987). 
2. Subs. by the Nonh-Easlern Areas (Reo'1anisllion) Act. 1971 (II of 1971), ICC. 7Hi) and Ei,hth Sell, 

for ~Aswn" (w.d. 21-\· 1972). 

3. Subs. by the CORSIitllion (Fuly-ninth~) Aa... 1984. sec. 4. for ~and MqhaIaya" (w.e..f. 1 ..... 191'). 
4. Subs. by the ConshH:tion (porty-ninth Amendment) Ac[' 1914, sec. 4, for ~Part$ I and II" (w.e.f. 

1-4-191,). 

5. Subs. by tbe: North- Eastern (Reorpnisation) Act, 1971 (II of 197t), sec. 71(i) inti EiJhth Sell .. for 
"Pm AH(W.e.f. 21-1-1972), 

6:"" Ins. by the Assam Reorganisation (Meghalaya) Act. 1969 (" of 1969), sec. 74 and Fourth Sch. (w.e.f. 
2-4· 1970). 

7. Ins. by lhe North-Eastern Areas (Reorganisation) Act, 1971, Je(:. 71(i) and Ei&hth Sch. (w.eJ. 
21-1·1972). 
Par.aJtaph 2 has been amerwkd in its application 10 tbe: Stale of Assam by the Sillth Schedule to the 
Constitution (Amendment) Act, 199, (42 of I99S), iCC. 2, as under; 
Arter sub-paragraph 0), the following proviso shall be inserted, namely ;-

~Provided thai the: District Council constituted for the North Cachar Hills District shall be called as 
the No~ Cachar Hilb Autonomous Council and the: DiSlrict Council constiluted for the Karbi Anglonl 
District shall be: called as the ~i Anglong Alllonomous Council.". 

9. Subs. by the Assaw Reorgani$lltion (Meghalaya) Act, 1969 (55 of 19(9), sec. 74 and Fourth'Sch., for 
sub-paragraph (i) (w.e.f. 2·4·1970). 
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whom hot more than four persons shall be nominated by the Governor and the rest shall bf: 
elected on the basis of adult suffrage.) 

(2) There shall be a separate Regional COuncil for each area constituted an autonomoUl 
region under sub-paragraph (2) of paragraph 1 of this Schedule. 

(3) Each District Council and each Regional Council shall be a body corporate by the name 
respectively of 'the District Council of (name of district)' and 'the Regional Council of (nanu 
of region),. shall have perpetual succession and a common seal and shall by the said name 
sue and be sued. 

(4) Subject to the provisions of this Schedule, the admjnis~ation of an autonomous 
district shall, in so far as it is not vested under this Schedule in any Regional Council 
within such district. be vested in the District Council for such district and the administra
tion of an autonomous region shall be vested in the Regional Council for such region. 

(5) In an autonomous district with Regional Councils, the District Council shall have 
only such powers with respect to the areas under the authority of the Regional Council 
as may be delegated to it by the Regional Council in addition to the powers conferred 
on it by this Schedule with respect to such areas. 

(6) The Governor shall make rules for the first constitution of District Councils and 
Regional Councils in consultation with' the existing tribal Councils or other representa
tive tribal organisations within the autonomous districts or regions concerned, and such 
rules shall provide for-

(a) the composition of the District Councils and Regional Councils and the alloca
tion of seats therein; 

(b) the delimitation of territorial consituencies for the purpose of ejections to those 
Councils; 

(e) the qualifications for voting at such elections and the preparation of electoral 
rolls therefor; 

(d) the qualifications for being elccted at such elections as members of such Councils; 
(e) the term of office members of I I Regional Councils]: 
ifJ any other matter relating to or connected with elections Of nominations to such 

Councils; 
(g) the procedure and the conduct of business 21including the po·wer to act 

notwithstanding any vacancy] in the District and Regional Councils; 
(h) the appointment of officers and staff of the District and Regional Councils; 

2[(6A) The elected memhcrs of the District Council shall hold orfice for a tenn of 
five years from the datc appointed for the first meeting of the Council after the general 
elections to the Council unless the District Council is sooner dissolved under paragraph 
16 and a nominated memher shall hold office at the pleasure of the Governor: 

Provided thai the said period of five years may, while a PnlClamation of Emergency is 
in operation or if circumstances exisl which in the opinion of the Governor. render the 
holding of eleclions impracticable, be extended by the Governor for a period not exceeding 
one year at a time and in any case where a Proclamation of Emergency is- in opcnllion not 
extcmling beyond a period of six months afler the Proclamation hus cea.~ 10 operate: 

I. Subs. by tbe AS~lIm Rcurgani~alion (Mcgtialllya) Act, IY6Y (55 of I%Y), sec. 74 l1li11 Fuurlh Sch .. fur 
"such Coundls" (w.cJ. 2_4·IY10). 

2. In~. by the A"'<aIn Rcagillli.<atitln (Mcgh:ibya) Act, 19ffl (SS of 1%9).IQ;. 74 und Fourth So.:h_lw.cJ. 2-4-tV7fJ). 
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Provided further that a member elected to fill a casual vacancy shall hold office only 
'or the remainder of the term of office of the member whom he replaces.) 

(7) The District or the Regional Council may after its first constitution make rules 
(with·the approval of the Governor] with regard to the matters specified in sub-para
!raph (6) of this paragraph and may also make rules ![with like approval] regulating

(a) the formation of subordinate local Councils or Boards and their procedure and 
the conduct of their business; and 

(b) generally all mailers relating to the transaction of business pertaining to the 
administration of the district or region, as the case .nay be: 

Provided that until rules are made by the District or the Regional Council under this 
,ub-paragraph the rules made by the Governor under sub-paragraph (6) of this paragraph 
hall have effect in respect of elections to, the officers and staff of. and the procedure 
Ind the conduct of business in. each such Council. 

2[".J 
33• Power.; of the District Councils and Regional Councils to make laws.--{ I) 

:he Regional Council for an autonomous region in respect of all areas within such 
Egion and the District Council for an autonomous district in respeci of all areas within 
he district except those which are under the authority of Regional Councils. if any, 
vithin the district shall have power to make laws with respecl to-

(a) the ailotment, occupation or use, or the selling apart. of land. ,other than any 
land which is a reserved forest for the purposes of agriculture or grazing or for 
residential or other non-agricultural purposes or for any other purpose likely to 
promote the interests of the inhabitants of any village or town: 
Provided that nothing in such laws shall prevent the compulsory acquisition of 
any land. whether occupied or unoccupied, for public purposes 4(by the 
Government of the Slate concernedJ in accordance with the law for the time 
being in force authorising such acquisition; 

(b) the Management of any forest nol being a reserved forest; 
(e) the use of any canal or water-course for the purpose of agriculture~ 
(d) the regulation of the praclice of jhum or other fonns of shifting cultivation; 
(e) the establishment of village or town committees or councils and their powers; 
(J) any other matter relating to village or (Own administration, including village or 

town police and public health and sanitation; 
(g) the appointment of succession of Chiefs or Headmen; 

I. So. bylhc As:um ~ (Meg/daya) Act, 1969 (55 of 1969j,scc. 741D1 Fowth Sch. (w.e.f. 2+1970). 
2. Second proviso omitted by the Auam ReorganisAtion (Meghalaya) ACI, 1969 (55 of 1969). see. 74 and 

Fourth Sch. (w.e.f. 2-4- 1970). 

), Pamgraph) has been amended in its Application to the SUIte of ASSam by lhe Sblth Schedule to the 
Constitution (Amendment) Act, 1995 (42 of 1995), sec. 2 as IUIdcr: 
For sub-paragraph (3) lhe following sub-paragraph shall he substituted, IIllmely :_ 

"(~) Save as otherwise provided in ~ub.par.lgr,tph (2) of para,raph lA, lllilawl made under Ihis 
paragraph or sub-paragmph (I) of paragraph JA shall be submincd forthwith 10 the Governor and, until 
1I.~'<Cntcd 10 by him, shall haye no cffect". -

4. Sulls. by IhI: Nllrth- Ea.~lern Areas (RcurJanisation) Act, t971 (III or 1971). see. 7 I(i} and Eiplh Sch .• 
for certain w,nd.~ (w.c.f. 21-1- 1<,172). . 
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(h) the inheritance of property; 
1(;) marriage and divorce~J 

(]) ~ocial customs. 
(2) In (his paragraph. a 'reserved forest' means any area which is a reserved forest 

under the Assam Forest Regulation, 1891, or under any other law for the time being in 
force ill the area in question. 

(3) All laws made under this paragraph shall be submitted forthwith to the Governor 
and, until assented to by him. shall have no effect.2 . 

I. Subs. by lhe A$sam Reotgaa.isalin (Meghalaya) Ad, 1969 (SS of 1969), sec. 74 and Fori Sch., for 
clilde {il (w.e.f. 2 .... 1970). 

2. After panpaph 3, paragraph 3A has been insened in its application 10 lilt Slate of Assam by the Sixth 
Schedule 10 lbe ColISIitution (Ameadmad) Act. 1995 (42 of 1995). 5«-2, as under: 
After paragraph 3, the following para;:raph WlI be inserted, namely .-

"lA, Additional poweR of lhe Nonh Cactw Hills AUlonomous COUlicil and the Karbi Angl0na: 
AUlonomous COUDcil 10 make Law--{I) Wi\houl prejudice 10 lhe provisjoos of pan!Jnph 3, the 
Nonh CacJw HiDs Autonomous Council and the Karbi Analon, AUlon<.rDlOUs Council wilhin lheir 
respcclive districts, shaU have power 10 make laws with respect Ifr-

(a) industries, subject 10 the provisions of enlnes 7 and 52 or"Lisil of !he Sevenlh Schedule; 
(b) communications, lhal is 10 say, roads, bridges, ferries and Olhcr means of cominunic;uion nOl 

spccirtcd ill Lisl I of the Seventh Scheduk; municipal InImways, ropcWllyS, inland waterways and 
tmffic lhereon subjcelto!he provision of LiSlI and LiSl III of the Seventh :>chedule wilh regard to such 
waterways; vehicles other than mcclwr.ically propelled vehicles; (e) preservalion, protection and 
improvemcnl of $lock and prevemion of animD.I diseases; veterinary training 'WI prtIClice; canle pounds; 

(d) primary and secondary educalion; (e) agriculture,including IIgricullUral edUClltion and 
research. prOlection againSI peSlS and prevention of plan! diseases; (f) fisheries; (g) water, tha, 
is 10 say, wl1lc:r supplies, iniglllion and canals, drainage and embankmcnlS, wllter ~torage lind water 
power SUbjeclto the provisions of entry 56 of List I of the Sevenlh Scheduk; (h) social security IIIIIi 
social insul1lnce; employrnenl and unemploymcnl; (i) nood control schemes for proteclion Qf 
villages, paddy fields, marltelS, tOWfL'l, nco (not of technical n:llure); (j) theatre and dr.unatic 
performances, cinelJlll$ subject [0 lhe provisions of enlry 60 of List I of !he Sevenlh Schedule; sporU, 
enlenainmcnlS and amusements; (k) pubJi, health and s.ini[ation, hospitals and dispensaries, I 

(I) minor iniglllion; (m) tl11dc and commc:rce in, and the productior., supply and distribution of, 
food Sluffs, catlle fodder, I'lIW colton and I'lIW jUlc; (n) libel'llries, museums and the similar 
inslilulions controlled or financed by the SllIIe; llIICienland hislotical mOllumcnls IUld records o!her IIwr. 
tbose declan:d by or under ;my law made by Parliament to be of national importance; and 

(0) alienation of land. 
(2) All laws m:lde by the Nonh Cacher Hills Autonomous Council and the Karbi Anglong 

Autonomous Council under paragraph J or under this paragraph 5h:1ll. in so far lIS lhey relate 10 mailers 
JpecifH:d in LiS! III of!he Seventh Schedule. be 5ubmi1led fonhwith 10 lhe Governor who shall n::serve 
lhe samc for lhe consider-Ilion of the President. 

(3) When I law is reserved for the consideration of lhe President, the President shall declare either 
that he IISSCnlS 10 the said law or that he withholds assent therefrom: 

Provided Ihal the f'Rsiden! m:ly direct the Governor to return the law to the Nor1h Cacbar Hills 
AUlonomous Councilor the Karbi Anglong Autonomous Council, as the C:l.<e IIllly be. together wilh a 
mcssage requesting thai the said Council will reconsider the law or any lpecifll:d provisions thcn:of and, 
in particular, will. consider the desirability o[ introducin~ any such amendments as he may recommend 
in his messa'ge and. when lhe law is so returned, the said Council shall consider the law ;11;cordingly 
within a period of six months from Ihe dale of receipl of such nJCssa~c and, if the law is again p;as. .... d 
by the said Couocil with or WilOOUI lllnendmcni il shall be presented again to the Pn,:Jlidcnt fur hi.~ 

consider-Ilion," 
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4. Administration of justice in autonomous districts and autonomous regions.
:) The Regional Council for an autonomous regi9n in respect of areas within sueh 
~gion and the District Council for an autonomous district in respect of areas within the 
IStrict other than those which are under the authority of the Regional Councils, if any, 
'ithin the district may constitute village councils or courts for the trial of suits and cases 
etween the parties all of whom belong to Scheduled Tribes within such are~, other 
lan suits and cases to which the provisions of sub-paragraph (I) of paragraph 5 of this 
chedule apply. to the exclusion of any court in the State. and may appoint suiiable 
ersons to be members of such village councils or presiding officers of such courts, and 
lay also appoint such officers as may be necessary for the administration of the laws 
lade under paragraph 3 of this Schedule. 

(2) Notwithstanding anything in this Constitution. the Regional Council for an 
lltonomous region or any court constituted in that behalf by the Regional Councilor, 
. in respect of any area within an autonomous district there is no Regional Council, the 
listrict Council for such district. or any court constituted in that behalf by the District 
'ounci(, shall exercise the powers of a court of appeal in respect of all suits and cases 
iable by a village council or court constituted under sub-paragraph '(1) of this paragraph 
'ithin such region or area, as the case may be. other than those to which the provisions 
f sub-paragraph (I) of paragraph 5 of this Schedule apply, and no other court except 
Ie High Court and the Supreme Court shall have jurisdiction over such suits or cases. 

(3) The High Courtl[ .... J shall have and exercise such jurisdiction over the suits and 
ilses to which the provisions of sub-paragraph (2) of this paragraph apply as the 
:ovemor may from time to time by order specify. 

(4) A Regional Councilor District Council, as the case may be, may with the previous 
pproval of the Governor make rules regulating-

(a) the constitution of village councils and courts and the powers to be exercised 
by them utlder this paragraph; 

(b) the procedure to tJe followed t'ly village councils or courts in the trial of suits 
and cases under sub-paragraph (I) of this pal8graph; 

(e) the procedure to be followed by the Regional or District Councilor any court 
constituted by such Council in appeals and ol)ler proceedings under sub-para· 
graph (2) of this paragraph; 

(d) the enforcement of qecisions aod orders of sueh Councils anJ courts; 
(t') all other ancillary mailers for the carrying out of the provisions of sub

paragraphs (I) and (2) of this paragraph. 
2(5) On and from such date as the President may, ~[aftcr consulting the Goycrnment 

f the State conce.med], by notification aproint in this behalf, this paragraph shall havc 
ffect in relation to such autonomous district or region as may he specified in the 
otification, as if-

I. TI.e words "of Auam" omi\lcd lIy tile Nnnh·E:utcm Areas (Rcurgani~ation) A~I, 1971 (111 of (971). 
sec. 71(i) and Eighth Sch. (w.c.f. 21·1·1972). 

2. Ins. hy the As~am Reorganisation (Mcghalaya) Act, I'KI'I (."i."i of (969). sec. 14 amI Fourth S~h. (w.c.f. 
24-4·1910). 

1. Subs. by the Nonh·&t,slcm Areas (Rcnrganisation) A~t. 1971 (III of 1971), sec. 11(i) and Eighth .s~h .• 
for ~cnain words (w.e.f. 21-1·1912). 
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(i) in suh-paragraph (I), for the words "between the parties allnf whom belong (e 
Scheduled Tribes within such areas, other'than suits and cases to which (he 
provisions of sub-paragraph (I) of paragraph 5 of this Schedule apply," the 
words "not being suits nnd cases of the nature referred 10 in suh-paragraph (I 
of paragraph 5 of this Schedule, which (he Governor may specify in Ihi: 
behalr', had been substituted; 

(ii) suh-paragraphs (2) and (3) had been omitted; 

(iii) in sub-paragraph (4)-

(a) fur the words "A Regional Councilor Districi Council, o.s the co.se mo.) 
be, may with the previous approval of the Governor make rules regulal 
ing", Ihe words 'The Governor may make rules regulating' had beel 
subslituted; and 

(b) for clause (a), the following clause had been substituted, namely:
"(a) the constitution of village councils and courts, the powers to be 
ellercised by them under this paragraph and the courts to which appeal: 
from the decisions ,of village councils and courts shall lie;" 

(c) for clause (c), the following clause had been substituted, namely:

"(c) the transfer of appeals and othcr proceedings pending before the 
Regional or District Coundl or any court constituted by such Cound 
immediately before the date appointcQ by the President under sub-para 
graph (5);" and 

(0) in clause (e), for the words, brackets and figures "sub-parflgI'aphs (I) and (2)" 
the word, brackets and figure "suh-parolgrolph (I)" had been substituted.] 

S. Conferment of powers under the Code of Civil Procedure, 1908, and the Code 0: 
Criminal Procedure. 1898,1 on the Regional and District Councils and on certain courtl 
and officcn ror the lrial or certain suits, cases and orrences.--( I) The Governor may, fo: 
the trial of suits or cases arising out of any law in force in any autonomous district or regiol 
being a law specified in that behalf by the Governor, or for the trial of offences punishable 
with death, transportation for life, or imprisonment for a t~rm of not less than five years unde 
the Indian Penal Code or under any other law for the time being applicable to such district 0: 

region, confer on (he District Councilor the Regional Council baving authority over suel 
district or region or on courts constituted by such District Council or on any officer appointe< 
in that behalf by the Governor, such powers under the Code of Civil Procedure. 1908, or III 
the case may be. the Code of Criminal Procedure, 1898,1 as-he deems appropriate. and there 
upon the said Council, court or officer shall try the suits, cases or offences in exercise of the 
powers so conferred. 

(2) The Governor may withdraw or modify any of the powers conferred on a ()jstrict Coun 
cil, RegionaJ Council court or officer under sub-paragraph (I) of this plU1l.graph. 

<:h Save as expressly provided in this paragraph, Code of Civil Procedure, 1908, and tm 
Code of Criminal Procedure, 18981 shall not apply to the trial of any suits, cases or offenc~ 
in an autonomous district or in any autonomous region to which the provisions of this para 
graph apply. 

2[(4) On and from the date appointed by the President under sub-paragraph (5) of paragrapI 
4 in relation to any autonomous district or autonOmous region, nothing contained in this paragrapl 

I. See IIOW the Code of Criminal ~. 1973 (Act 1: 0(1974). 
2. Ins. by !he Assam Rcorganis;tim (Mqhdaya) Act. t969 (55 of 1969). lee. 74 mdPounh SdL (wd. 2-4-t97O) 
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hall, in iL~ applicalion 10 thai district or region, Ix deemed lO authorise the Governor to confer 
III lhe Dislrict Councilor Regi(lnal Councilor on courts constituted by the Dislrict Council 
illy of Ihe power.> referred 10 in .~uh-paragraph (I) of Ihis paragrnph.J 

1[6. Pow-us or the District Council to establish primary schools, etc.--{J) The Disniet 
:uundl for an aUlonomoo.~ district may cstahlish, curt<;ltUCl, or manage primal)' schools. dispensaries. 
nartct.~ llc:dtle ~1. ferries, fisheries, rl.lad.~, RIal! lrunsport and waterways in the district and may, 
vith the rrcviou.~ appmvaJ of !he Governor, make tCb'lliaiions for the 1"C$Ulaiion and control thereof 
nd in parbl..,.Llar, may prt.. .. 9.:ribc the language and the manner in which primary education shall be 
rnpancd in the pimary school in the districl. 

(2) The Governor may, with the consent of any District Council entrust eilher conditionally 
II" unconditionally to that Councilor to its officers funclions in relation 10 agriculture, animal 
,usbandry. community projects, co-operativc societies, sodal welfare, village planning or any 
(hcr mailer to which the executive power of the Slate)'·"1 extends.) 

7. Distrid and Regional Furuis.--{I) There shall be constituted for each autonomous 
istricl, a Districl Fund and for each autonomous region. a Regional Fund 10 which shall be 
rcdited all moneys received r(spcctivcly by thc Disirici Council for Ihat districl and Ihe 
:egional Council for Ihat region in the course of the administration of such district or region. 
s the ca.~ may be, in acconiance with the provision.~ of lhis ConSiitution. 

"'(2) The Governor may make rules for Ihe management of the District Fund. or, as Ihe 
ase may be. Ihe Regional Fund and for Ihe procedure to be followed in respect of payment 
f money inlo the said Fund, Ihe withdrawal of moneys Iherefrom. Ihe custody of moneys 
Jerein and any other maner conneclcd with or ancillary to the maners aforesaid 

(3) The accounts of the Disirici Councilor, as Ihe case may be, Ihe Regional Council shall 
e kepi in such fonn ns the Comptroller and Auditor-Genernl of India may, with the approval 
f Ihe President, prescribe. 

(4) The Complroller and Audilor-General shall cause the accounts of the Dislricl and 
egional Councils 10 be audited in such manner as he may Ihink fit. and the reports of the 
'omplroller and Auditor-General relating to such accounts shall be submiued to the Governor 
'ho shall cause them to be laid before the Coundl.] 

8_ Powers to assess and COIlKI land revenue and (0 impose taus.-( I) The Regional 
ouncil for an autonomous region in respect of all within such region and the District Council 
Ir an aUlonomous district in respecl of all lands within Ihe districi except those which are in 
~ areas under the authority of Regional Councils, if any. within the districl, shall have the 
)wer 10 a~ss and colletl revenue in respeCI of such lands in accordance wilh!he principles 
Ir the time being followed .'Ilby the Government of Ihe Siale in assessing lands for the purpose 
f land revenue in the State generally J. 

(2) The Regional Council for an autonomous region in respect of area~ within such region 
Id the District Council for an autonomous dislrict in respeCl of all areas in the districl except 
lOse which are under the aUlhorilY of Regional Councils, if any 0 within the district. shall have 

I. Svt>s. by lhe Assam Reorg3ltisation (Meghabya) Act, 1969 (jj of 1969). sec. 7:4 and Fourth Sch.o for 
p:u:llraph 6 (w.e.f. 2-4-1970). 

1. subs. by tbc RepcllliDI Pd Amendin, Act, 1974 (56 of 1974). sec. 4, for ~c:aale (NHKb". 
3. The wonts Mol Assam or Me&fl:!.b.ya. III the case may bcM

, omi:lled by die Nonh·EullCm Areas 
(Reorg:ulisahOll) Act, 1971 (II of 1971), sec. 71 <i) and Eighth Seh. (w.e.f. 21-(-1972). 

4. Subs. by the Auam Reorganisation (Megh4laval Act, 1969 {~S of (969). sec. 74 and Fourth Sch .• for 
sub·par.ifr.:tph (2) (w.e.!. 2-4-1970). 

j. Subs. by the Nonh-Eastera A~ (ReorgaDisal:ioo) Act. 1971 (II of 1971). sec. 7(i) aDd Ei&bth Scb.. 
for caWD words (w.e.r. 21-1_1972). 
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power to levy and collcf.:l laxes on lands and tmiltling, and tolls on pcr.;nns, resident with 
such arcas. 

(3) The District Council for an uulonomous di.~lricl shall have the power (n levy and colic 
all or any of the following taxes within such district, thai is to say.

(a) taxes on professions. trades. calling and employments; 
(b) taxes on animals, vehicles and Imats; 

(c) taxes on the cntry of goods into a market for sale therein. and tolls { 
passengers and goods carried in fcrries; and 

(d) laxes (or the maintenance of schools, dh,pcnsarics or roads. 
(4) A Regional Coundlnr District Council, as the case may he, may make regulations 

provide for the levy and collc!.:lion of any of the laxes specified in suh-paragraphs (2) amI ( 
of this paragraph I(and every such regulation ~ha[[ be .~uhmitled forthwith to the Govcrnl 
and, until assented to by him, shall have no effect. I 

29. Licences or leases for the purpose of prospecting for, or extraction of, minerals.
(I) Such share of the royalties accruing each year from licences or Ica.~e.\ for the purpose I 

prospecting for, or the elltraction of, minerals granted by lithe Government of the Siall 
in respect of any area within an autonomous district as may be agrccd upon between .l[tt 
Government of the State] and the District Council of such di~lrkt shall be made over to th 
District Council. 

(2) If any dispute arises as to the share of such royalties to be made over to a Distri' 
Council, it shall be referred to the Governor for determination and the amount determined t 
the Governor in his discretion shall be deemed to be tbe amount payable under sub-paragrar 
(I) of this paragraph to the District Council and the decision of tbe Governor shall be final 

"10. Power or District Council 10 make regulations ror the control or money.lenditl 
and trading by non·lribals.-(I) The District Council of an autonomous district may mal 
regUlations for the regulation and control of money-lending or trading within the district t 
persons other than Scheduled Tribes resident in the district. 

(2) In particular and without prejudice to the generality of the foregoing power, sue 
regulations may-

(a) prescribe that no one except the holder of a licence issued in that behalf sha 
tarry on the business of money- lending; 

I. In$. by the Asum Rcorg;anisation (Mcgh.al;ay;a) Aa, 1969 (55 of (969). ~. 74 lIJId FOIIl1h Sc 
(w.c.f. 2·4- 1970). 

2. Paragraph 9 has been amended in it$ application 10 the Slatcs of Tripunl lIJId Miwram by the Sb: 
Schedulc to the Constitulion (AlIEZKlmmI) Aa. 198& (67 of 19S5) sec. 2. as unckt: 
Ar1Cr ~h (2), lIE followinJ sutt.paragaph shall be in5Crtcd, n:uneJy :-
~(3) 1be Governor may, by order. direct th:d the share of royalties to be nwk over to;a Distria CoW'iC 
undez- this parag~h shall be made over to th:d Council within a period of one year from lhc date of ar 
~ ander sub-p;antpaph (I) or, as the CII$e may be. of any detcrmirmioo WIder sub-p;aragr.!ph (2) 

3. Subs. by chc Nortb-Eastem Areas (Raqanisalion) Aa. 1971 (81 of 1971).~. 71(i) and Eighth Set 
for "the .Govcmmcnt 01 Auam" (w.c.f. 21-1-1972). 

". Pangtaph 10 hu been amended in iu application to the States of TripunI and Mizoram by the Sill 
Schedule to the Constitution (Amcndmem) Act, 1988 (67 01 19&8),~. 2. as under: 

(D) in the heading, the words "by nOll-trib;aJ." dJaU be omitted; 
(b) in sub-p;aBCI3ph (I). ihe won1s "other than Scbcduk:d Tribes" shall be omiIte4; 
(c) in sub-pvagnph (2), for CbU5C (d), the foDowin, clause shall be substitUlCd, IWb:ly:-
MCd) prescribe ttw no person resideDt in the distria shill carry 00 any tnde, whether wholcuJc or 
retail, except under a liceate ~ in thai behalf by the OiSlrict Council." 
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(n) prescrihe the maximum rate of interest which may he charged or he recovered' 
by a money-lender; 

(c) provide for the maintenance of accounts by mllncy-Ienders and for the inspec
tion IIf such accounts hy officers appointed in that hehal!" hy the District Coun
cil; 

(d) prescrihe that no perslln whll is nol a memher III' the Schedule Trihcs resident 
in the district shall carry un wholesale or retain husiness in any commodity 
except under a :icence issued in that hehalf hy the District Council: 

Provided that no regulations may he made under this paragraph unlc. ...... they arc passed 
by a majority of not less than three-fourth.~ of the total memhcrship or the District Council: 

Provided further that it shall not he competent under any such regulations to refuse 
the grant of a licence to a money·lender or a trader who has heen carrying on business 
within the district since hcfore the lime of the making of such regulations. 

(3) All regulations made under this paragraph shall he submitted forthwith to the 
Governor and. until assented to by him. shall have no effect. 

11. Publication of laws, rules and regulations made under the Schedule.-AII 
laws, rules and regulations made under Ihis Schedule hy a District Councilor a Regional 
Council shall be published forthwith in the Oflicial Ga/.eUe of the State and shall on 
such publication have the force of law. 

t12. 2[Application of Acts of Parliament and of the Legislature of the Slate of' 
Assam to autonomous districts and autonomous regions in the State of Assam).

(I) Notwithstanding anything in this Constitution.-
(a) no Act oflhe ~(Legislature of the Slate of Assam) in respect of any of the matters 

specified in paragraph 3 of this Schedule as matters with respect to which a 
District Council or a Regional Council may make laws, and no Act of the 
3(legislalure (If the State of Assam] prohibiting or restricting the consumption 
of any non·distilled alcoholic liquor shall apply to any autonomous district or 
autonomous region "!in the State] unless in either case the District Council for 
such district or having jurisdiction over such region by public notification so 
directs, and the District Council in giving such direction with respect of any Act 
may direct lhat the Act shall in its application to such distriel or region or any part 
thereof have effect subjeel to such exceptions or modificaiions as it thinks fit; 

(b) the Governor may, by public notification, direclthal any Act of Parliament or 
of the J(legislature of the State of Assam) to which the provisions of clause (a) 
of this sub-paragraph do not apply shall not apply to an autonomous district or 

I. Parapaph 12 bas beello amwded in ill applicalion to !he Swc: of Assam by the: Sbltb Schedule to !he 
Con$titulion (Amendment) Act, I99S (42 of I99S), sec. 2, as under: 
In plll'1lgfl!.ph 12. in sub-paragraph (I). for the: words and figure "matters specified in paragraph 3 of this 
Sthe:dulc:". the: wonh. figula and letter ·'rtlII.ttcrs specified in paragraph 3 Dr paragraph 3A of this 
Sc:hedule~ sball be: substituted. 

2. Subs. by the: Nonh·E:wcm Are.'\S (Reorganiwion) Ac!. 1971 (81 of 1971), sec. 71 and Eighth Sch.. for 
the hc:adina (w,e.f. 21·1·1972). 

3. Subs. by the: Nonh·Eastc:m Areas (Reorganisation) Act, 1971 (81 of t971). sec. 71 (i) and Eighth 5th., 
for "Legislature of the Slate" (w.e.f. 21·1. 1972). 

4. tns. by the: Nonh·Eastem Areas (Rc:organisatio~ Ac!. 1971 (81 01 t971). sec. 71{i) and Eighth Scb., 
(w_e.f. 21+ 1972). 
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.my autonomous region l(in the Slate). or shall apply to such district or regio 
or any part thereof subject to sucl"texceptions or modifications as he may specif 
in the nolification. 

(2) Any direction given under sub-paragraph (I) of thiS paragraph may be given s. 
as to have retrospective effect. 

2[12A. Application of Acts 01 Parliament and of the Legislature of the State 0 

Megbalaya to autonomous districts and autonomous regions In tbe State 0 

Meghalaya.-Notwithstanding anything in this Constitution,-
(a) if any provision of a law made by a District or Regional Council in me State 0 

Meghalaya with respect to any matter specified in sub-paragraph (I) of para 
graph 3 oflhis Schedule or if any provision of any regulation made by a Distric 
Council or a Regional Council in that Stale under paragraph 8 or paragraph II 
of this Schedule, is repugnant to any provision of a law made by the Legislatun 
of the Slate of Meghalaya with respect to that maUer, then the law or regulatiol 
made by the Districi Council or, as the case may be, the Regional Counci 
whether made before or after the law made by the Legislature of the Stale 0' 

Meghalaya, shall, 10 the extent of repugnancy, be void and the law made by the 
Legislature of the Slate of Meghalaya shall prevail; 

(b) the President may, with respect 10 any Act of Parliament, by notification, diTeCI 
that it shall not apply to an autonomous districi or an autonomous region in the 
State of Meghalaya. or shall apply to such district or region or any part thereo! 
subject to such exceptions or modifications as he may specify in the notificatioll 
and any such direction may be given so as to have retrospective effect.) 

l[l2AA. Application of Acts of Parliament and of the Legislatun or the State ot 
Tripara to the autonomous district and autonomous regions in the State ot 
Tripura.-Notwilhstanding anything in this Constitution,-

(a) no Act of the Legislature of the Slate ofTripura in respect of any of the matters 
specified in paragraph 3 of this Schedule as mutters with respect to which a 
District Councilor a Regional Council may make laws. :lond no Act of the 
Legislature of the State: of Tripura prohibiting or restricting the consumption of 
any non·distilled alcoholic liquor shall apply to the autonomous district or an 
autonomous region in that State unless, in either case, the District Council fOI 

that district or having jurisdiction over such region by public notification so 
directs, and the District Council in giving such dircction wilh respect to any Ad 
direct that the Act shall, in its application to Ihat district or such region or any 
part thereof, have effect suhject 10 such exccptions or modificalions as it thinks fil; 

(b) the Governor may. by puhlic notification. direct that any Act of the LegisJatu~ 
of the Slale ofTripura to which the provisions of clause (a) of the sub·paragraJil 
do not apply, shall not apply to the autonomous districl or an autonomous regiCfl 

!. Ins. by the North·Easlem Areas (Reorgnniso.tion) Act. 1<J11 (81 of 1971). iiee. 71ji) IUld Eiahth Sd .. 
(w.e.f. 21·1· 1972). • 

2. Subs. by the Nonb-Ell.mm Arell$ (Reoranni$lilion) Act, 1971 (81 of 1971). SCI;. 711U1d Eiahlh Seh.. fM 
pnrugmph 12A (w.e.(. 21·1·1972) 

l. Subs. by the Sixth Sehedule to the Constitution (Amendment) Aet. 19811 (67 of 1988), sec. 2. for 
puugraphs 12AA IIlKI 12B. Earlier p:1flIgraph 12AA wu iUl. by the COlIJlilution (Forty·niDlh 
Amcndmcnl) Act. 1984, sec. 4 (w.e.{. 1-4· 1911:'i). 



Sixth Sch. The Constitution of Indio 331 

in that State, or shall apply to that district or such region. or any part thereof. 
subject to such exceptions or modifications, as he may specify i~ the notifica· 
tion; 

(c) the President may, with respect to any Act of Parliament. by notification, direct 
that it shall not apply 10 Ihe autonomous district or an autonomous region in the 
State of Tripura, or shall apply to such district or region or any part thereof. 
subject to such exceptions or modifications as he may specify in the notification 
and any such direction may be given so as to have retrospective effect.). 

1[128. Application or Acts 01 Parliament and 01 the Legislature of the 2(State) 
of Mizoram to autonomous districts and autonomous rqiODS in the l[State) of 
Mizoram.-Notwithstanding anything in this Constitution.-

(a) no Act of the Legislature of the State of Mizoram in respect of any of the maners 
specified in paragraph 3 of this Schedule as matters with respect to which a 
District Councilor a Regional Council may make laws, and no Act of the 
Legislature of the State of Mizoram prohibiting or restricting the consumption 
of any non·distilled alcoholic liquor shall apply 10 any autonomous district or 
autonomous region in that State unless, in either case, the District Council for 
such district or having jurisdiclion over such region, by public notification. so 
directs, and the District Council, in giving such direction with respect to any 
Act, may direct that the Act shall. in its application to such dist~ct or region or 
any part thereof, have effect subject to such exceptions or modifications as it 
thinks fit; 

(b) the qovernor may, by public notification. di~cllhat any Act of the Legislature 
of Ihe State of Mizoram to which the provisions of clause (a) of this sub-para
graph do not apply, shall not apply to an autonomow. districi or an autonomous 
region in that State, or shall apply to such district or region. or any part thereof. 
subject to such exceptions or modifications. as he may specify in the nOlifica
tion; 

(c) the President may, with respect to any Act of Parliament, by notification. direct 
that it shall not apply to an autonomous district or an autonomous region in 
the State of Mizoram. or shall apply to such district or region or any part 
thereof. subject to such exceptions or modifications as he may specify in the 
notification and any such direction may be given so as to have retrospective 
effect.) 

13. Estimated receipts and expenditure pertaining to autonomous districts to be 
shown separately in the annual finandal statement.-The estimated receipts and 
expcnditurc pertaining to an autonomous district which are to be credited to. or is to be 
made from. the Consolidated Fund of the State.1[·.." shall be first placed before the 
District Council for discussion and then after such discussion be shown separately in 

Sub!. Ill' !he c.u"cm'llcllt uf Un.ion Teni!oricJ lAmendmen!) ACI. 1971 (8] of 1911), sec. I), for 
par-.. groph 128 (w c.r. 29-4·1912). 

2. Sulls lIy the Slalc uf Mi/.urorn AC1, 19H6 (:14 of 19116), see. 39, for "Union Terrilocy· (w.e.r. 20-2·1981). 

The wurd_~ "uf Asslun" umiued by the Non .... E:astem Are;u (Reorpnisaiion) Ad, 1911 (81 of 1911). 
!Il.'C. 71 and E.gII!h Sell, tw.e (, 21·1·1972) 
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the annual financial statement of the State to be laid before the Legislature of the Slate 
under article 202. 

114. Appointment of CommissioD to inqui~ into and report on tbe administra· 
tiOD of autonomous districts and autonomous regions.-{ 1) The Governor may at any 
time appoint a Commission to examine and report on any mailer specified by him 
.relating to the administJation of the autonomous districts and autonomous regions in the 
State, including matters specified in clauses (e). (eI), (e) and if) of sub-paragraph (3) of 
paragraph I of this Schedule, or may appoint a Commission to inquire into and report 
from lime to lime on the administration of autonomous districts and autonomous regions 
in the State generally and in particular on-

(a) the provision of educationaJ and medical facilities and communications in such 
districts and regions; 

(b) the need for any new or special legislation in respect of such districts and 
regions; and 

(e) the administration of the laws, rules and regulations made by the District and 
Regional Councils, 

and define the procedure to be followed by such Commission. 

(2) The report of every such Commission with the rec_ommendations of the Governor 
with respect thereto shall be laid before the Legislature of the State by the Minister 
concerned tog!!ther with an explanatory memorandum regarding the action proposed to 
be taken thereon by 2[the Government of the Stale). 

(3) In allocating the business of the Government of the State among his Ministers the 
Governor may place one of his Ministers specially in charge of the welfare of the 
autonomous districts and autonomous regions in the State. 

liS. Annulment or suspension of acts and resolutions of District and Regional 
Councils.--{I) If at any time the Governor is satisfied that an act or resolution of a 
District or a Regional Council is likely to endanger the safety of India "{or is likely to 
be prejudicial to public order), he may annul or suspend such act or resolution and tak~ 
such steps as he may consider necessary (including the suspension of the Council and 
the assumption to himself of all or any of the powers vested in or exercisable by the 
Council) to prevent the commission or continuance of such act, or the giving of effect 
to such resolution. 

I. PIlnISl11ph 14 Iw been amended in ils Dppiic:llion 10 lhe SlalC of Assam by lhe Si~lh Schedulc to the 
ConslltLuion (Amendmenlj Act 1995 (42 of 1995), $Cc. 2, as under: 
In p:II:Jgr.lph 14. in SIIb-p:II:tgnph (2). lhc words ~wilh !he recommend:uions of lhe Gov~ wilh 
respccI thereto" ,lull be omitted. 

2. Su~. by lhe Nonh·Eo\slcm Areu (Rcotgllnisation) Act, 1971 (81 of 1971), sec. 71 :IDd Eighth Sch., for 
"the Government of Ass:un" (w.c.f. 21-1-1972). 

3. PlIragraph IS Iw been :unendc:d in ils applic:uiOllIO the St:llc:s of Tripur.l :IIId Mitor.un by the Si~lh 
Schedulc 10 the COI1Slitlition (Amendmclll) Act. 1988 (67 of 1988), sec. 2 lIS undc:r: 
In sub-paragraph (2) : 
(a) tn !he opening panagruph for the words "by !he Lcaisl:&llIR: of the Sblc:. lhe words "by him~ sh:JIl be 
sllb5litutc:d; 
(b) lbe proviso slnIl be omitted 

4. Ins. by the: Assam Rc:orc:lllis:uion (Mc:,ha..laya) Act. 1969 (SS of 1969). sec. 74;md Fourth Sch. (w.t.f. 
2 ..... 1970). 
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(2) Any order made by the Governor under sub-paragraph (I), of this paragraph together 
with the reasons therefor shall be laid before the Legislature of the State as soon as possible 
and the order shall, unless revoked by the Legislature of the Slate, continue in force for a 
period of twelve months from the dale on which it was so made: 

Provided that if and so often as a resolution approving the continuance in force· of such 
order is pissed by the Legislature of the State, the order shall unless cancelled by the Governor 
continue in force for a further period of twelve months from the date on which under this 
paragraph it would otherwise have ceased to operate. 

116. DissoJutioD or. District or a RegioDal CouDcil.-2[(l]) The Governor may on the 
recommendation of a Commission appointed under paragraph 14 of this Schedule by public 
notification order the dissolution of a District or. a Regional Council, and-' 

(a) direct wt a fresh general election shall be held immediately for the reconstitution 
of the Council. or 

(b) subject to the previous approval of the Legislature of the Slate assume the administra
tion of the area under the authority of such Council himself or place the administra
tion of such Ima under the Commission appointed under the said paragraph or any 
other body considered suitable by him for a period not exceeding twelve months: 

Provided that when an order clause (a) of this paragraph has been m~de. the Governor may 
take the action referred to in clause (b) of this paragraph with regard to the administration of 
the area in question pending the reconstitution of the C-ouncil on fresh general election: 

Provided further that no action sllall be talcen under clause (b) of this paragraph without 
giving the District or the Regional Council, as the case may be, an opportunity of placing its 
views before the legiSlature of the State. 

3[(2) If at any time the Governor is satisfied that a situation has arisen in which the 
administration of an autonomous district or region cannot be carried on in accordance with 
the provisions of this Schedule, he may, by public notification assume to himself all or any 
of the functions or powers vested in or exercisable by the District Councilor, as the case may 
be, the Regional Council and declare that such functions or powers shall be exercisable by such 
person or authority as he may specify in this bellalf. for a period not exceeding six months: 

Provided that the Governor may by a fun her order or orden extend the operation of the 
initial order by a period not exceeding six months on each occasion. 

(3) EveI)' order made under sub-paragraph (2) of this paragraph with the reasons therefor 
shall be laid before the Legislature of the State and shall cease to operate at the expiration of 
thirty days from the date on which the Stale Legislature first sits after the issue. of the orders 
unless, before the expil)' of that period it has been approved by the State Legislature.) 

17. ExclusiOD or areas rr~m autonomous districl5 in rorming constitueDcies in such 
districl5.-For the purposes of elections to 4[the Legislative Assembly of Assam or 

I. Pllr.lgr.lph 16 h;u been amended in its applitlllion to the Sf:1les of Tripura lind Mizorarn by the Sixth 
Schedule to the Constitution (Amendment) Act, 1'188 (67 of 1988). sec. 2, lIS under: 

(II) in sub-parqraph (I), the words ··suhje~t In tho: previous approv:ll of the legislature of the StatcH 

oo::curing in clause (b), IltId the lCcond pnlVi~o dl~1I be omitted: 

(b) for sub-paroVolph (3). the following Slill-par~gr3ph shall be substituted, n~ly;-
H(3) Every order m:Idc under lub-para~h (I) or sub-p:=graph (2) of this~, :lion, with the 
IC1SOCIS therefor shall be laid before the legisl:l\UI'e of the Stille:· . 

2. Pw.l&:raph 16 renumbered as sub-paragroph (I) thereof by the Assam RcorJlltliSlltion (Meghaliya) Act, 
1969 (~~ of 1969). lICe. 7411t1d Fourth ~"'h. (w.e.f. 2-4-1970). 

3. IllS. by the Auam Rcapnisatio.ItI (Mcghabyal AcI. 1%9 (~5 of 19(9). tx. 74 and Fourth SdI., (w.c:.f. 2-4-1970). 

4. Subs. by the NortM~~tCfll An::LlI (RcorganiWion) Act. 1971 (8 I of 1971). sec. 71 lind Eighth Sch .• for 
"the Lc,mative Assembly of AuamH (w.e.f. 21-1-1972). 
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Meghalaya t lur Tripura, 2(or MizoramllJ, Ihe Governor may by order declare thai any area 
wilhin an aulon{lmou.~ districi ·'nn Ihe Siale of Assam or Meghalaya I(or Tripura] 2[or 
Miztlraml, a.~ Ihe case may be, shall nol form pari of any constituency to rail a seat or seats 
in the Assemhly rc~CrYI .. -d for any such districi bul shall form pan of a consliluency 10 fiJI a 

seal or scal~ in Ihe A~scmbly nol so reserved 10 be specified in the order. ",---) 
19. Transitinnal pl'"Ovisions.-( I) As soon as possible after Ihe commencemenl of Ihis 

Constitution the Governor shall take steps for the Constitution of a Dislricl Council for 
each autonomous district in Ihe State under this Schedule and, until a District Council is 
so cunstituted for an autonomous district, the administration of such district shall be vested 
in the Governor and the following provisions shall apply to the administration of the areas 
within such district instead of the foregoing provisions of this Schedule. namely:-

(a) no Act of Parliamenl or of the Legislature of the Stale shall apply to any such area 
unless the Governor by public notification so directs; and the Governor in giving 
such a direction with respcclto any Act may directs that the ACI shall, in its applica. 
lion to the area or 10 any speci lied part Ihereof. have effed subject 10 such exceptions 
or modifications as he thinks fit, 

(b) The Governor may male regUlations for the peace and good government of any such 
area and any regulations so made may repeal or amend any Act of Parliament or of 
the Legislature oflhe State or any existing law which is for the lime being applicable 
to such area. 

(2) Any direction given by the Governor under clause (a) of sub·paragraph (I) of this 
paragraph may he given so as to have retrospective effect. 

(\) All regulation.~ made under clause (h) of sub-paragraph (I) of this paragraph shall be 
suhmittetl forthwith to the President and. until assented 10 by him, shall have no effect 

·~(20. Tribal a(Ya5.-{ I) The atcas specified in Paru I. II 6(1lA] and m of Ihe lable below 
shall respectively he Ihe lribal areas within the Slale of Assam, the State of Meghalaya 6(the 
State of Tripura) and the 1(StateJ of Mizoram. 

(2) 81Any reference in Pan I. Pan II, or Pan m of the lable below110 any district shall be 
construed as a reference 10 the territories comprised within the autonomous district of that 
name existing immediately before the day appointed undcrclause (b) of section 20flhe North· 
Eastern Areas (Reorganisation) Act, 1971: 

Provided thai for the purposes of clauses (e) and (j) of sub-paragraph (I) of panagraph 3, 
pamgraph 4, pamgraph 5, paragraph 6, sub-paragraph (2), clauses (a), (b) and (tI) of sub-para. 
gmph (3) and sub·paragraph (4) of paragraph. 8 and clause (tI) of sub·paragraph (2) of para· 
graph 10 of this Schedule, no pan of the area comprised within the municipality of Shillong 
shall be deemed to be within the 9[Khasi Hills DistrictJ. 

I. Ins. by the Constihllion (Forty- ninth AmeDdmenl) Act. t984, 1c:C." (w.c.r. 1-4..1985). 

2.. Ins. by die: Non.b-EDbn A=s{Rcorpnis;:Dcn)Acl. 1971 (81 0(1971). a:. 711hi Ei&bhSdl. (w.c.f. 2)·1·1912). 
3. Ins. by the SI:Uc of Mizor.un Ace, )9S6 (34 of 19S6), 1c:C.)9 (w.c.f. 2()..2 .. 1987.). 

4. Par.lgr.lph IS omincd by die: SbaeolMizomm Aa., 19116(34 of 1986j.Ii1CC. 71 n:I Ei&bh Sch. (w.eJ. 21·1· 1972). 

5. S~bs. by lhe SI:llc of Mizoram AC!, 19S6 (34 of 1986). sec. 71 and Ei,hth Sch., for paragraphs 20 and 
20A (w.c.r. 21.1.(972). 

6. Ins. by the Constitulion (Fotty-lIilUh Amendmelll) Act. 19S4, sec." (w.c.r. 1-4.. 1985). 

7. Subs. by the SUIt of Mizonm Ad. 1986 (34 of t986) sec. 39, for YUnioa lmitory"' (w.cl. 2().2·1987). 

S. Subs. by the Constillllion (Forty-ninth Amendrnelll) Act. 1984, sec." (w.d. l-+t985). 

9. SIIII$. by lhe GoYCmIDCllI of McJtWly. NOIific:uion DCA ) InVlt. dated Lbc l«h lue:, 1973, Gaz:cue 
of Mcghabya. Pl. VA, d:uai23-6-t97), p. 200. 
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1[(3) The reference in Part lIA in the table below. to the 'Tripura Tribal Areas District' 
Ihall be construed as a reference to the territory comprising the tribal areas specified in the 
~rsl Schedule to the Tripura Tribal Autonomous District Council Act. 1979.J 

I. The North Cachar Hills District. 

2. 2[The Karbi Anglong District.] 

3[1. Kasi Hills District. 

2. Jaintia I:lills District.) 

3. The Garo Hills District. 

Tripura Tribal Areas District.] 

5(' .... ] 

6[1. The Chakma District 

7[2. The Mara District. 

3. The Lai District.]] 

TABLE 

PART! 

PART II 

4(PART I1A 

PART 1lI 

I 

8(20A. Dissolution or the Mizo·District Council.-( I) NOlwithstarlding anything in this 
Schedule, the District Councilor the MilO District existing immediately before the prescribed 
date (hereinafter referred to as the MilO District Council) shall stand dissolved and cease to 
exist. 

(2) The Administrator of the Union territory of Mizoram may, by one or more orders, 
provide for all or any of the following maUers, namely :-

(a) the transfer, in whole or in part, of the assets, rights and liabilities of the Mizo District 
Council (including the rights and liabilities under any contract made by it) to the 
Union or to any other authority; 

(b) the substitution of the Union or any other authority for the MilO District Council, 
or the addition of the Union or any other authority, as a party to any legal proceedings 
to which the MilO District Council is a party; 

I. 11Ili. by !be Constitution (Forty·ninlh Arnendrnenl) Act 1984. se.:. 4 (w.e.r. 1-4·1985). 
2. Subs. by the Govc:mrnenl of Assam NOlificaiion T·A DlRfII.'il74147, daled t4th Oclobc:r, 1976, ror 

''The Mikir Hills District". 
3. Subs. by the: Govemment of Meghaillya NOlificalion DCA 31n2ltl, dated 14th June. 1973, Guctte of 

Meghalaya, Pt. VA. dated 23-6-1973. p.200. 
4. Ins. by the Constirulion (Forty·nioth Amendmem) Act. 1984. sec. 4 (w.e.f. 1-4-1985). 
5. The words ''The MilO District" omiued by the Govemmeot of Ul1ion Territories (AlIICDdmenl) Act, 

1971 (83 of 1971), sec. t3 (w.e.f. 29-4- 1972). 
6. Ins. by lhe MilOram District Councils (MisceUancous Provisions) Order 1972, published in the 

Mizomm Gazette, t972, dated !he 5th Mil),. t972, Vol. I. Pt. II, p. 11 (w.e.r. 29-4·1972). 

7. Subs. by the Sixth S~ule til the Constitution (Amendment) ACI, 1988 (67 of 1988), sec. 2, for scril1l 
numbers 2 IlIId 3 and the Climes relating tbcmo. 

g. Subs.by the Government of Union Tenitories (Amendmem) Act, 1971 (83 of 197t), sec. 13, for 
paragraph 20A (w.e.r.29-4· 1972). 
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(c) the Iransfer or re-employmenl of any employees of the Mizo District Council 10 or 
by the Union or an~ other authority, the terms and conditions of service applicable 
to such employees after such transfer or re-employment; 

(d) the cominuance of any laws, made by the Mizo District Council and in force 
immediately before its dis.~olulion. subject to such adaptations and modifications. 
whether by way of repeal or amendment, as the Administrator may make in Ihis 
behalf, until such laws are altered, repealed or amended by a competent Legislature 
or other competent authority; 

(to) such incidental, consequential and supplementary mailers as the Administrator 
considers necessary. 

ExplalUltion.-ln Ihis paragraph and in paragraph 20B of Ihis Schedule, the expression 
'prescribed date' means the date on which the Legislative Assembly of the Union territory of 
Mizoram is duly constituted under and in accordance with the provisions of the Government 
of Union Territories Act, 1963. 

IZ08• 2Aulonomous regions in the Union territory or Mizoram to be autonomous 
districts and transilory provisions consequenl!hereto.-(I) Notwithstanding anything in 
this Schedule,-

(a) every autonomous region existing immediately before the prescribed date ill the 
Union territory of Mizoram shall. on and from Ihal dale, be an autonomous district 
in that Union territory (hereafter referred 10 as the corresponding new district) and 
Ihe Administrator thereof may. by one or more orders. direct thai such consequential 
amendments as are necessary 10 give effect to Ihe provisions of this clause: shall be 
made in paragraph 20 of Ihis Schedule (if!cluding Part III of the table appended to 
that paragraph) and thereupon the said paragraph and the said Pan III shall be deemed 
10 have been amended accordingly; 

(b) every Regional Council'of an autonomous region in the Union lerritory of Mizoram 
existing immediately before the prescribed date (hereafter referred to as Ihe existing 
Regional Council) shall, on and from that date and unlil a District Council is duly 

I. Arler paragraph 208, the: following patq:raph has been inserted in iu appIicaJ.ioro to the: States of 
Tripun arid Mizorarn by !be Siuh Schedule to !be Con5titUlion (Amendment) Act, 1988 (67 of 1988). 
~. 2, IWl'Ely;-
"20BB. £Ureist of diertriotUlry PI'''''trJ by 1M Gflvtmor in Ow duclwrgt I.f hi.1 flUlCrillnx.-The 
Governor, in the discharge of his fU!lclions under sub-pIJT&graphs (2) and (3) of paragrllph I, 
sub·paragraphs (I) and (7) of paragraph 2. sub-patq:raph (3) of plll1lgraph 3, sob-plLr.Ig¥iph (4) of 
parq:raph 4, paragnph j, sub-paragraph (I) of par:agraph 6, sub-paragraph (2) of para8raph 7, 
lillb-pangraph 0) of pallIglllJ'h 9, sub-paraglllJ'h (I) ofp:lllll:raph 14, sub-patq:llIJ'h (I) of ~h U 
and sub-paragraphs (I) and (2) of paracraph 16 of mis Sdlcdule. "'an, after consulling tilt Cooneil of 
Ministen, and if he: minks it nc:c:euuy. the District Covncil Of the: Regiocal Council concerned. Lake 
JllCh action as he comiden necc.ssasy in his disaeUon.H

• 

2. After pangaph 20B, pallIInph MBA has been inserted in its applicatiol!. to !be Slate of Auam by !be 
Sisth Schc:duk: to the COfIS!itlllion (Amendment) Act, 199j (42 of 199j). sec. 2, as under: 
''20804. £Ureul' of disCTl'rlONJry powtrs by ~ Goptmor in tM duchnrgt of his !1IIIC(imu.-The 
Governor in the discharge of his functions under sub-paragraphs (2) and (3) of paragraph I. 
sub-paragraphs (I), (6). slIb-paragraph (604) ncllKling the fi~t proviso and sub-pwaglllJ'h (7) of 
paragraph 2. sub-paragraph (3) of porqll1ph 3. sub-paragraph (4) of paragraph 4, paragraph j. 
sob-para8ll1J'h (I) of paragnpb 6, IUb-paragraph (2) of par~ 7, sub-paragraph (4) of p;anJTIph 8, 
sub-panJllIpb (3) of parapaph 9. Alb-paragraplJ (3) of parapaplI 10, sub-paragraph (I) of par8II'Iph 
I", sub-paragraplJ (I) of ~ Ij and sub-parIIllIphs (I) and (2) of pangraph 15 of mis Schedule, 
dIaIl. af\er COIISIIItinS!be CouDeil of Miniaus ad the Nonh c.dw "ilb Alllooomous Couneil or the 
Karbi An8lonS Alllonomous CouDCil, as the case may be. take RICh actioa as be coasiden na:asary in 
his di$Cl'Clioa-. 
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constituted for the corresponding new district, be deemed to be the District Counci.1 
of that district (hereafter referred 10 as the corresponding new District Council). 

(2) Every member whether elected or nominated of an existing Regional Council shall be 
deemed to have been elected or, as the case may be, nominated to the corresponding new 
District Council and shall hold office until a District Council is duly constituted for the 
corresponding new district under this Schedule. 

(3) Until rules are made under sub-plragraph (7) of paragraph 2 and sub-paragraph (4) of 
paragraph 4 of this Schedule hy the corresponding new District Council, the rules made under 
the said provisions hy the existing Regional Council and in force immediately before the 
prescribed date shall have effect in relation to the corre.~ponding new District Council sut.ject 
10 such adaptations and modHications a.~ may he made therein hy the Administrator of the 
Union territory of Mi1.oram. 

(4) 1bc Administrator of the Uniun territury Ill' Mizoram may, by one or more orders. 
provide for all or any of the following maller.;, namely:-

(a) the transfer in whole or in part of the assets, rights and liabilities of the existing 
Regional Council (including the rights and liabilities under any contract ma:.le by it) 
to tbe corresponding new District Council; 

(b) lhe substitution of the Cotresponding new ilistrict Council fortbcexisling Regional Coun
cil a .. a party to lhe legal proceedings to which the existing Regional Council is pany; 

(e) the transfer or re-employment of any employees of the existing Regional Council to 
or by the corre.~ponding New District Council, the tenns and conditions of service 
"vplicable to such employees :::fler stich transfer or re-employment; 

(If) the continuance of any laws made by the existing R::gional Council and in force 
immediately before the prescribed date, sul'oject to such adapt",tions and 
modifications. whether by way of re(X'al or amendment, as the Administrator may 
maice in this behalf until such laws are altered. repealed or amended by a competent 
Legislature or other competent authority; 

(e) such incidental. consequential and supplementary matters as the Administrator 
considers necessary. 

lOC.lnlerpretation.-Subject to any provision made in this behalf, the provisions of this 
Schedule shall, in their application to the Union territory of Mizoram, have effect-

(I) as if references to the Governor and Government of the State were references to the 
Administrator of the Union territory appointed under article 239, references to State (except 
in the expressioll 'Government of the State') were references to the Union territory,;)f Mizoram 
and references to the State Legislature were references to the Legislative Assembly of the 
Union territory of Mizoram; 

(2) as il-
(a) in suo-paragraph (5) of paragraph 4, the provision for consultation with the Govern

ment of the State concerned had been omitted; 
(b) in sub-paragraph (2) of paragraph 6, for the words "to which the executive power 

of the State extent", the words "with respect to which the Legislative Assembly of 
the Union territory of Mizoram has power to make laws" had been substituted; 

(e) in paragraph 13. the words and figures "under anicle 202" had been omitted.]] 
11. Am~ndment of th~ Schedul~.-(l) Parliament may from time to time by law amend 

by way of addition, variation or repeal any of the provisions of this Schedule and, when the 
schedule is so amended, any reference to this Schedule in this Constitution shall be construed 
as a reference to such Schedule as so amended. 

~2) No such law as is mentioned in sub-paragraph (I) o~ this paragraph shall be deemed 
to be an amendment of this Constitution for the purpose of anicle 368. 



SEVENTH SCHEDULE 

(Anicle 246) 

List I~Union List 

I. Defence of India jlnd every part thereof including preparation for defence and all 
such aclS as may be conducive in times of war 10 its prosecution and after its tennination 
to effective demobilisation. 

2. Naval, military and air forces; any other armed forces of Union. 

1[2A. Deployment of any armed force of the Union or any other force subject 10 the 
control of the Union or any contingent or unit thereof in any State in aid of lhe civil 
power. powers, jurisdiction, privileges and liabilities of the members of such forces 
while on such deployment.] 

3. Delimitation of cantonment areas, local self-government in such areas, the 
constitution and powers within such areas of cantonment authorities and the regulation 
of house accommodation (including the control of rents) in such areas. 

4. Naval, military and air force works. 

5. Anns, firearms, ammunition and explosives. 
6. Atomic energy and mineral resources necessary for its production. 
7. Industries declared by Parliament by law to be necessary for the purpose of defence 

or for the prosecution of war. 
8. Central Bureau of Intelligence and investigation. 
9. Preventive detention for reasons connected with Defence, Foreign Arfairs, or the 

security of India; persons subjected to such detention. 
IO. Foreign affairs; all matters which bring the Union into relation with any foreign 

country. 
11. Diplomatic, consular and trade representation. 

12. United Nations Organisations. 
13. Participation in international conferences, associations and other bodies and 

implementing of decisions made threat. 
14. Entering into treaties and agreements with foreign countries and implementing 

of treaties. agreements and conventions with foreig!! countries. 
15. War and peace. 
16. Foreign jurisdiction. 

17. Citizenship, naturalisation and aliens. 
18. Extradition. ' 

19. Admission into, and emigration and expulsion from India; passports and visas. 
20. Pilgrimages to places outside India. 

21. Piracies and crimes committed on the high seas or in the air; offences against the 
law of nations committed on land or the high seas or in the air. 

22. Railways. 
23. Highways declared by or under law made by Parliament to be national highways. 

I. Ins. by lhc ComtilulIOIl (Forty-SCcond Amendment) Acl, 1916, sec. 57 (w.e.f. 3·(·1911) 

344 
/ 
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24. Shipping and navigation on inland waterways decla~d by Parliament by law to 
Ie national waterways, as regards mechanically propelled vessels; the rule of the road 
In such waterways. 

25. Maritime shipping and navigation, including shipping and navigation on tidal 
vaters; provision of education and training for the mercantile marine and regulation of 
uch education and training provided by States and other agencies. 

26. Lighthouses, including lightships, beacons and other provisions for the safety of 
hipping and aircraft. 

27. Ports declared by or under law made by Parliament or existing law to be major 
lOris, including their delimination, and the constitution and powers of port authorities 
herein. 

28. Port quarantine. including hospitals connected therewith; seamen's and 
Ilarine hospitals. 

29. Airways; aircraft and air navigation; provision of aerodromes; regulation and 
Irganisation of air traffic and of aetodromes;' provision for aeronautical education and 
"aining and regulation of such education and training provided by Stales and other 
gencies. 

30. Carriage of passengers and goods by railway, sea or air, or by national waterways 
1 mechanically propelled vessels. 

31. Posts and telegraphs; telephones, wireless, broadcasting and other like forms of 
ommunication. 

32. Property of the Union and the revenue therefrom. but as regards property situated 
1 a State l, ... ) subject to legislation by the State. save in so far as Parliament by law 
therwise provides. 

2(".J 
34. Courts of wards for the estates of Rulers of Indian States. 
35. Public debt of the Union. 
36. Currency, coinage and legal tender; foreign exchange. 
37. Foreign loans. 
38. Reserve Bank of India. 
39. Post Office Savings Bank. 
40. lotteries organised by the Government of India or the Government of a State. 
41. Trade and commerce with foreign countries; import and export across customs 

'ontiers; definition of customs frontiers. 
42. Inter-Slate trade and commerce. 
43. In.:::orporation, regulalion and winding up of Irading corporations, including bank

Ig. insurance and financial corporations but not including co-operative societies. 
44. Incorporation. regulation and windinng up of corporations, whether trading or 

ol, with objects not confined to one Stale. but not including universities. 
45. Banking. 
46. Bills of exchange. cheques, p~omissory notes and other like instruments. 

I. The words IlIId leiters Mspccificd in Pan A 01' Part B of tm RISI Schedule" omitted by the Constitution 
(Sc:vc:1Il/l Amcndmc:nl) Act. 1956. sec. 291U1d Sch. 

2. Enlry 33 omiued by the Constilution (Seveath Amendment) Act, 19.56. sec. 26. 

/ 
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47. Insurance. 
48. Stock exchanges and futures markets. 

49. Patents, inventions and desizns; copyright; trade marks and merchandise marks. 
SO. Establishment of standards of weight and measure. 

51. Establishment of standards of quality for goods to be cJtported out of India or 
transported from one State to another. . 

52. Industries. the control of which by the Union is declared by Parliament by law 
to be expedient in the public interest. 

53. Regulation and development of oilfields and mineral oil resources; petrolc.um and 
petroleum products; other liquids and substances declared by Parliament by Jaw to be 
dangerously inflammable. 

54. Regulation of mines and minerals development to the extent to which such regula
lion and development under the control of the Union is declared by Parliament by law 
to be expedient in the public interest. 

55. Regulation of labour and safety in mines and oilfields. 
56. Regulation and development of inter-State rivers and river valleys to the extent 

.to which such regulation and development under the control of the Union is declared 
by Parliament by law to be expedient in the public interest. 

57. Fishing and fisheries beyond territoria] waters. 

58. Manufacture, supply and distribution of salt by Union agencies; regulation and 
control of manufacture. supply and distribution of salt by other agencies. 

59. Cultivation. manufacture, and sale for export, of opium. 
60. Sanctioning of cinematograph films for exhibition. 

61. Industrial disputes concerning Union employees. 
62. The institutions known at the commencement of this Constitution as the National 

Library, the Indian Museum. the Imperia] War MU!;eum, the Victoria Memorial and the 
Indian War Memorial. and any other alike institution financed by the Government of 
India wholly or in part and declared by Parliament by law to be an institullon of nationa] 
importance. 

63. The institutions known at the commencement of this Constitution as the Benares 
Hindu University, the· Aligarh Muslim University and the I[Delhi University; the 
University established in pursuance of article 371EJ any other institution declared by 
Parliament by law to be an institution or national importance. 

64. Institutions for scientific or technical education financed by the Government of 
India wholly or in part and declared by Parliament by law to be institutions of nationa] 
importance. 

65. Union agencies and institutions for-

(0) professiona]. vocationa1 or teehnical training, including the training of 
police officen; or 

(b) the promotion of specia] studies or research; or 

(c) scientific or techuica] assistance in the investigation or detection of 
crime. 

I. Subs. by the CoastiIUlioa (Thiny-sccoad Amcndmco!) Act. J973. ICC. 4. for ~Dclhi Ullivenilyand" 
, .... 1:.[ 1-7-1974). 
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66. Co-ordination and determination of standards in institutions for higher education 
research and scientific and technical institutions. 
67. Ancient and historical monuments and records. and archaeological sites and 
nains I(decided by or under law made by Parliament] to be of national importance. 
68. The Survey of India. the Geological. Botanical. Zoological and Anmropological 
rveys of India; Meteorological organisations. 
69. Census. 
70. Union Public Services; All-India Services; Union Public Service Commission. 
71. Union pensions. that is to say, pensions payable by me Government of India or 
l of me Consolidated Fund of India. 
72. Elections to Parliament, to the Legislatures of States and to me offices of Presi
It and Vice-President; the Election Commission. 
73. Salaries and allowances of members of Parliament, the Chairman and Deputy 
airman of me Council of State and the Speaker and Deputy Speaker of me House of 
people. 

74. Powers. privileges and immunities of each House of Parliment and of the 
mbers and the Committees of each House; enforcement of attendance of persons for 
'ing evidence or producing documents before committees of Parliament or 
nmissions appointed by Parliament. 
75. Emoluments. allowances. privileges and rights in respect of leave of absence, of 
President and Governors; salaries and allowances of me Ministers for the Union; the 

aries, allowances and rights in respect of leave of absence and other conditions of 
vice of me Comptroller and Auditor-General. 
76. Audit of me accounts of the Union and of the States. 
77. Constitution. organisation, jurisdiction and powers of the Supreme Court (includ
contempt of such Court), and the fees taken therein; persons entitled to practise 

ore the Supreme Court. 
78. Constitution and organisation 2[inc1uding vacations) of the High Courts except 
v;sions ilS to officers and servants of High Courts; persons entitled to practise before 
High Courts. 

1179. Extension of the jurisdiction of a High Court to, and elclusion of the jurisdiction 
l High Court from, any union territory.! 
~O. Extention of the powers and jurisdiction of m~mbers of a police force belonging 
lI1y State to any area outside that State, but not so as to enaMe '.he police of one State 
~xercise powers and jurisdiction in any area outside that State without the consent of 
Government of the State in which such ~ h: situated; extension of the powers and 
sdiction of members of a police force belonging to any State to railway areas outside 
l State. 
~I. Inter-State migration; inter-State quarantine. 
12. Taxes on income other than agricultural income. 

Sobl. by the CoDstiMion (Scvenlll Anx:ndmenl) Act. t9_~6, 5CC. 27, for Udeelared by Pariiunenl by 
t,w". 
w. by the Constillitioa (F1flr.mtb AlnCDdment) Act, t961, sec. t2 (willi retrospective effect). 
Sut.. by the COIlStilUllon (Seventh Anx:ndmenl) Aet. t9.56, iCC. 29 IIIId S..:h .• for mIry 79. 
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83. Duties of customs including export duties. 
84. Duties of excise on tobacco and other goods manufactured or produced in India 

except-
(a) alcoholic liquors for human consumption; 
(b) opium. Indian hemp and other narcotic drugs and narcotics. 

but including medicinal and toilet preparation containing alcohol or any substance 
included in sub-paragraph (b) of this entry. 

85. Corporation tax. 
86. Taxes on the capital value of the assets, exclusive of agricultural land. of 

individuals and companies; taxes on the capital of companies. 
87. Estate duty in respect of property other than agricultural land. 
88. Duties in respect of succession to property other than agricultural land. 
89. Tenninal taxes on goods or passengers, carried by railways, sea or air; taxes on 

railway fares and freights. 
90. Taxes other than stamp duties on transactions in stock exchanges and futures 

markets. 
91. Rates of stamp duty in respect of bills of exchange. cheques, promissory notes, 

bills of landing, lellers of credit. policies of insurance, transfer of shares, debentures 
proxies and receipts. 

92. Taxes on the sale or purchase of newspapers and on advertisements published 
therein. 

I [92A. Taxes on the sale or purchase of goods other than newspapers, where such 
sale or purchase takes place in the course of inter-State trade or commerce.] 

2[928. Taxes on the consignment of goods (whether the consignment is to the person 
making it or to any other person), where such consignment takes place in the course of 
inter-State trade or commerce.] 

93. Offences against laws with respect to any of the mailers in this List. 
94. Inquiries, surveys and statistics for the purpose of any of the mailers in this list. 
95. Jurisdiction and powers of all courts, except the Supreme Court, with respect to 

any of the mailers in this List; admiralty jurisdiction. 
96. Fees in respect of any of the matters in this List, but not including fees taken in 

any court. 
97. Any other matter not enumerated in List II or List III including any tax not 

mentioned in either of those Lists. 

List II-State List 

1. Public order (but not including J(the use of any naval. military or air force or any 
other armed force of the Union or of any other force subject to the control of the Union 
or of any contingent or unit thereof] in aid of the civil power). 

I. Ins. by the Constitution (Sixth Amendrnenl) Act, 19S6. sec. 2 (w.eJ. 11-6-1956). 

2. Ins. by the Conslitutioa (Pony-sixth Ameadmeat) Ad, 1982. ICC. 5 ( .... c.f. 2·2·19&3). 

3. Subs. by the CoastitWOII (Potly.5CCOftd A~t) Ad. 1976, lee. 57. (or certain words ( .... e.r. 
3_1_19n). 
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1[2. Police (including railway and village police) subject to the provisions of entry 
~A of List I.) 

3. 2( ..... ) Officers and servants of the High Court; procedure in rent and revenue 
ourts; fees taken in all courts except the Supreme Court. 

4. Prisons, reformatories, Borstal institutions and other institutions of a like nature, 
md persons detained therein; arrangements with other States for the use of prisons and 
llher institutions. 

5. Local government, that is to say. the Constitution and powers of municipal 
orporations, improvementlrust, district boards, mining settlement authorities and other 
ocal authorities for the purpose of local self-government or village administration. 

6. Public health and sanitation; hospitals and dispensaries. 
7. Pilgrimages. other than pilgrimages to places outside India. 
S. Intoxicating liquors, that is to say. the production, manufacture. possession. trans-

lort. purchase and sale of intoxicating liquors. 
9. Relief of the disabled and unemployable. 
10. Burials and burial grounds; cremations and cremation grounds. 
3( ..... ) 

12. Libraries. museums and other similar institutions controlled or financed by the 
;tatc; ancient and historical monuments and records other than those "'[declared by or 
mder law made by Parliament] to be of national importance. 

13. Communications, that is to say, roads. bridges. ferries. and other means of 
ommunication not specified in List I; municipal tramways; roadways; inland waterways 
lnd traffic thereon subject to the provisions of List I and List III with regard to such 
vaterways; vehicles other than mechanically propelled vehicles. 

14. Agriculture, ineluding agricultural education and research, protection against 
Jests and prevention of plant diseases. 

IS. Preservation, protection and improvement of stock and prevention of animal 
liscases; veterinary training and practice. 

16. Ponds and the prevention of cattle trespass. 
17. Water. that is to say, water supplies, irrigation and canals. drainage and embankments 

vater storage and water power subjecl to the provisions of entry 56 of List I. 
IS. Land. that is to say, right in or over land. land tenures including the relation of 

andlord and tenant, and the collection of rents;. transfer and alienation of agricultural 
and; land improvement; and agricultural loans; colonization. 

J[ ... ] 

21. Fisheries. 
22. Courts of wards subject to the provisions of entry 34 of List I; encumbered and 

Lttached estates. 

I. Subs. by the Constitution <Fony·leCond Amendment) Act. 1976. sec. 51. for enlry 2 (w.e.!. 3-1-19771. 
2. Cettain W(Irds omitted by the Constitution (FNty-second Amendment) ACI. 1976. sec . .57 (w.eJ. 

3·1-19n). 
3. Entries II. 19 and 20 omiaed by the ConstitutiOD (Fony-~nd Amendment) Act. 1976. sec . .57 (w.d. 

3-1-19n). 
4. Subs. by the Constilulioll (Seventh Amcndmcnl) Atl, 19.56. sec. 27, for ~detlared by Parliamo:m by 

law". 
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23. Regulation of mines and mineral development subject to the provisions of Li! 
with respect to regulation and development under the control of the Union. 

24. Industries subject to the provisions of I [cntries 7 and '2} of List I. 
25. Gas and gas works. 
26. Trade and commerce within the State subject to the provisions of entry 33 of L 

DI. 
27. Production, supply and distribution of goods subject to the provisions of entry 

of List Ill. 
28. Markets and fairs. 
2( ••• ] 

30. Money-lending and money-lenders; relief of agriCUltural indebtedness. 
31. Inns and inn-keepers. 
32. Incorporation. regulation and winding up of corporatioD, other than the 

specified in List I. and universities: unincorporated trading. literacy. scientific, rcligio 
and other societies and associations; co-operative societies. 

33. Theatres and dramatic perfonnances; cinemas subject to the provisions of ent 
60 of List I. sports, entertainments and amusements. 

34. Betting and gambling. 
35. Works. lands and buildings vested in or in the possession of the State. 
3[ ••• J 
37. EJections to the Legislature of the State subject to the provisions of any law m81 

by Parliament. 
38. Salaries and allowances of members of the Legislature of the State. of the Speak 

and Deputy Speaker of the Legislative Assembly and. if there is a Legislative CouO( 
of the Chainnan and Deputy Chainnan thereof. 

39. Powers. privileges and immunities of the Legislative Assembly and of tI 
members and the committees thereof. and. if there is a Legislative Council. of th 
Council and of the members and the committees thereof; enforcement of attendance, 
persons for giving evidence or producing documents before committees of the Legisl 
lure of the State. 

40. Salaries and allowances of Ministers for the State. 
41. Slate pUblic services; State Public Service Commission. 
42. State pensions. that is to say, pensions payable by the Slate or out of tI 

Consolidated Fund of the State. 
43. Public debt of the State. 
44. Treasure trove. 
45. Land revenue, including and assessmenl and collection of revenue, the mainlel 

ance of land records, survey for revenue purposes and records of rights. and alienatic 
of revenues. 

46. Taxes on agricultural income. 

I. SLIm, by the Conslillllion (Seventh Am::ndmenl) Act. 1956,~. 28. rOl" "enlfY 52". 

2. Entry 29 omitted by the Constitution (Fol1y·second Ameadmenl) Act 1976,sec. 57 (w.e.r. 3-1- 1m 
3. Entry 36 omitted by the CODSIllUlion (Seyenth AmendmeDl.) Act. 1956, sec. 26. 
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47. Duties in respect of succession to agricultural land. 
48. Estate duty in respect of agricultural land. 
49. Taxes on lands and buildings. 
SO. Taxes on mineral rights subject (0 any limitations imposed by Parliament by law 

relating to mineral developmenl 
51. Duties of excise on the following goods manufactllnld or produced in the State 

and countervailing duties at the same or lower rates on similar goods manufactured or 
produced elsewhere in India;-

(a) alcoholic liquors for human consumption; 
(b) opium, Indian hemp and other narcotic drugs and narcotics, 

but not including medicinal and toilet preparations containing alcohol or any substance 
included in sub-paragraph (b) of this entry. 

52. Taxes on entry of goods into a local area for consumption, use or s8J.e therein. 
53. Taxes on the consumption or sale of electricity. 
1[54. Taxes on the sale or purchase of goods other than newspapers, subject to the 

provisions of entry 92A of List I]. 
55. Taxes on ad,'ertisements other than advertisements published in the newspapers 

'l[and advertisements broadcast by radio or television]. . 
56. Taxes on goods and passengers carried by road or on inland waterways. 
57. Taxes on vehicles, whether mechanically propelled or not, suitable for use On 

roads. including lmmcars subject to the provisions of entry 35 of List m. 
58. Taxes on animals and boats. 
59. Tolls. 
60. Tax~s on professions, trades. callings and employments: 
61. CAajlitation taxes. 
62. Taxes on luxuries, including taxes on entertainments, amusements, betting and 

gambling. 
63. Rates of stamp duty in respect of documents otbcc than those specified in the 

provisions of List I with regard to rates of stamp duty. 
64. Offences against laws wilh respect to any of the matters in this List. 
65. Jurisdiction and powers of all courts, except the Supreme Court, with respect to 

any of the matters in this List. 
66. Fees in respect of any of lhe matters in this List, but nol including fees taken in 

any court. 

List OI-ConcurreDt List 

L Criminal law, including a1l matters included in the Indian Penal Code at the 
commencement of this Constitution but excluding offences againsllaws with respect to 
any of the matters specified in List I or List II and excluding the usc of nava!, military 
or air forces or any other armed forces of the Union in aid of the Civil power. 

I. Suba. by the Constitlllion (Si~h Ameftdmellt) Act, 1956. ICC. 2, for eauy 54. 

2. 1M by the Constitution (Forty-Second Amendment) Act, 1976, ICC. 57 (w.c1. ]·1·1971) 
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2. Criminal procedure. including all matterS included in the Code ofCriminaJ Proced
ure at the commencement of this Constitution. 

3. Preventive detention (or reasons connected with the security of a Stale. the 
maintenance of public order. or the maintenance of supplies and services essential to 
the community; pefS90s subjected to such detention. 

4. Removal from ODe State to another State of prisoners. accused persons and persons 
subjected 10 preventive detention for reasons specified in entry 3 of this List. 

5. Marriage and divorce; infants and minors; adoption; wills. intestacy and succes
sion; joint family and partition, all marters in respect of which parties in judicial proceed
ings were immediately before the commencement of this Constitution subject to their 
personal law . . 

6. Transfer of property other than agricultural land; registration of deeds and 
documents. 

7. Contracts. including partnership, 'agency, contracts of carriage. and other special 
fonns of contracts, but not including contracts relating to agricultural land. 

8. Actionable wrongs. 

9. Bankruptcy and insolvency. 
10. Trust and Trustees. 
II. Administrators general and official trustees. 

1(1 lAo Administration of justice; constitution and organisation orall courts, except 
the Supreme Court and the High CourtsJ 

12. Evidence and oaths; recognition of laws, public acts and records, and judicial 
proceedings. 

13. Civil procedure, including a1l matters included in the Code of Civil Procedure at 
the commencement of this Constitution. limitation and arbitration. 

14. Contempt of court, but not including contempt of the Supreme Court. 
15. Vagrancy; nomadic and migratory tribes. 

16. Lunacy and mental deficiency, including places for the reception or treatment of 
lunatics and mental deficients. 

17. Prevention of cruelty to animals. 
1[17A. Forests. 

17B. Protection of wild animals and birds.] 
18. Adulteration of foodstuffs and other goods. 

19. Drugs and poisons. subject to the provisions of entry 59 of List I with respect to 
opium. 

20. Economic and social planning. 
1[20A. Population control and family planning.] 

21. Commercial and Industrial monopolies, combines and trusts. 
22. Trade unions; industrial and labour disputes. 
23. Social security and social insurance; employment and unemployment. 

I. Ins. by !he Constitution (Porty-sccond AltlCDdmcnt) Act. 1976, ICC. 57 (w.c.r. 3-1-1977). 
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24. Welfare of labour including conditions of work. provident funds. employers 
liability, workmen's compensation, invalidity and old age pensions and maternity 
benefits. 

1[25. Education, including technical education. medical education and universities. 
subject to the provisions of entries 63, 64, 65 and 66 of List I; vocational and technical 
training oflabour.] 

26. Legal. medical and other professions. 
27. Relief and rehabilitation of persons displaced from their original place of resid

ence by reason of the setting up of the Dominions of India and Pakistan. 
28. Charities and charitable institutions. charitable and religious endowments and 

religious institutions. 
29. Prevention of the extension from one State to another of infectious or contagious 

diseases of pests affecting men. animals or plants. 
30. Vital statistics including registration of births and deaths. 
31. Ports other than those declared by or under law made by Parliament of existing 

law to be major ports. ' 
32. Shipping and navigation on inland waterways as regards mechanically propelled 

vessels, and the rule of the road on such waterways. and the carriage of passengers and 
goods on inland waterways subject to the provisions of List I with respect to national 
waterways. 

2(33. Trade and commerce in. and the production. supply and distribution of.-
(a) the products of any industry where the control of such industry by the 

Union is declared by Parliament by law to be expedient in the public 
interest. and imported goods of the same kind as much products; 

(b) foodstuffs. including edible oilseeds and oils; 
(e) cattle fodder, including oilcakes and other concentrates; 
(d) raw cotton. whether ginned or unginned. and cotton seed; and 
(e) raw jute.] 

3(33A. Weights and measures except establishment of standards). 
34. Price control. 
35. Mechanically propelled vehicles including the principles on which taxes on such 

vehicles are to be levied. 
36. Factories. 
37. Boilers. 
38. Electricity. 
39. Newspapers. books and printing presses. 
40. Archaeological sites and remains other than those ·(declared by or under law 

made by Parliament] to be of national importance. 

I. Subs. by lbe Constitution (Fony·second Amendmenl) Ad. 1976, sec. 57. rot entry 2S (w.d. 3.1.1977). 
2. Subs. by lhc Corulilution (Third AmenI!:ment) Act. 1954. ICC. 2. for entry 33. 
3. Ins. by lhc Constitution (Fony·second AmetId.rnenr) Ad, 1916, sec. 57 (w.eJ. J-I-Im). 
4. Subs. J.y tbe Consritution (Sevenih Amendment) Act. 1956, sec. 27. rot "declared by tbe Parliament by 

law". 
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41. CuslOdy. management and disposal of property (including agricultural lane 
declared by law to be evacuee property. 

1[42. Acquisition and requisitioning ofpropcrty.J 

43. Recovery in a State of claims in respect of taxes and other public demand! 
including arrears of land-revenue and sums recoverable as such IUTearS arising outsid 
that State. 

44. Stamp duties other than duties or fees collected by means of judicia] stamps. bl 
not including rates of stamp dUly. 

45. Inquiries and statistics for the purposes of any of the matters specified in List I 
or List III. 

46. Jurisdiction and powers of all couns, except the Supreme Court, with respect t 
any of the matters in the List. 

47. Fees in respect of any of lIle matters In this List. but not including fees taken i 
any court. 

L Su". by tbc: Coostit\lliOll (Scvenlh AmendIm:Zll) Act. 1956. ICC. 26, (or CIIl!)' 42. 
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4(10). 

'[11). 
'(12). 
'(13). 
'(14). 
'[IS). 
'(16). 
'[17]. 
'(18). 

Assamese. 

Bengali. 
Gujarati. 
Hindi. 
Kannada. 
Kasbmiri. 
Konknni. 
Malayalam. 
Manipuri. 
Marathi. 
Nepali. 
Oriya. 
Punjabi. 
Sanskrit. 
Sindhi. 
Tamil. 
Telugu. 
Urdu. 

EIGHTH SCHEDULE 

[Articles 344 (I) and 351J 

Languages 

1. bu. by die CoDsbtlllioll (Seventy-tim Ammdmertt) Act. 1992. IOC. 2(.). 

2. Emy 7 mlumbemi IS eDtJy I by the CoastitutiOD (Saeaty·ftRt Amm:ill'lCDl) Ace, 1992, ICC. 2(a). 
3. Ins. by die CoIlSliN\ioll (Sevetlly-first Amendment) Act, 1992, Je(:. 2(b) • 

... Eatry I ~U:mbemI IS entry 10 by liz Constirutioa (Sevaity-flnl. AInendmeDt) Act, 1992. IOC. 2(b). 

S. los. by the Constitulron (SeveDly-fim Amendment) Ace. 1992, ICC. 2(e), 
6. E.alries 9 to 15 reaumbettd IS clltries 12 10 II by aDd altI} IS DOW was .sded by the ConstitutiIXl 

(TweDIy-flnC Amendment) Act, 1967, ICC. 2 (e). 

3SS 



ININTH SCHEDULE 

[Article 31B] 

I. The Bihar Land Reforms Act, 1950 (Bihar Act XXX of 1950). 
2. The Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay Act LXVII of 

1948). 
3. The Bombay Maleb Tenure Abolition Act, 1949 (Bombay Act LXI of 1949). 
4. The Bombay Taluqdari Tenure Abolition Act, 1949 (Bombay Act LXII of 1949). 

S. The Panch Mahals Mehwassi Tenure Abolition Act. 1949 (Bombay Act LXIII of 
1949). 

6. The Bombay KhOli Abolition Act, 1950 (Bombay Act VI of 1950). 
7. The Bombay Paragana and Kulkarni Watan Abolition Act. 1950 (Bombay Act LX 

of 1950). 
8. The Madhya Pradesh Abolition of Proprietary Rights (Estates Mahals. Alienated 

Lands) Act, 1950 (Madhya Pradesh Act I of 1951). 

9. The Madras Estates (Abolition and Conversion into RyOlwari) Act, 1948 (Madras 
Act XXVI of 1948). 

10. The Madras Estates (Abolition of Conversion into Ryotwari) A~endment Act. 
1950 (Madras Act. I of 1950). 

t I. The Uttar Pradesh Zamindari Abolition and Land Refonns Act. 1950 (Uttar 
Pradesh Act I of 1951). 

12. The Hyderabad (Abolition of Jagirs) Regulation. 1358F C No. LXIX of 1358. Fasli). 
13. The Hyderabad Jagirs (CommUlation) Regulation. 1 359F C No. XXV of 1359. 

Fasli). 

2[14. The Bihar Displaced Persons Rehabililation (Acquisition of Land) Act. 1950 
(Bihar Act XXXVIII of 1950). 

15. The Vnited PrOvinces Land Acquisition (Rehabililation of Refugees) Act. 1948 
(V.P. Act XXVI of 1948). 

16. The Resett1ement of Displaced Persons (Land Acquisition) Act. 1948 (Act LX of 1948). 
17. Sections 52A to 52G of the Insurance Act. 1938 (Act IVof 1938) as inserted by 

section 42 of the Insurance (Amendment) Act. 1950 (Act XLVII of 1950). 
18. The Railway Companies (Emergency Provisions) Act, 1951 (Act LI of 1951). 
19. Chapter III-A of the Industries (Development and Regulation) Act. 1951 (Act 

LXV of 1951). as inserted by section 13 of the Industries (Development and Regulation) 
Amendment Act. 1953 (Act XXVI of 1953). 

20. The West Bengal Land Development and Planning Act. 1948 (West Bengal Act 
XXI of 1948). as amended by West Bengal Act XXIX of 1951.) 

3[21. The Andhra Pradesh Ceiling on Agricultural Holdings Act. 1961 (Andhra 
Pradesh Act X of 1961)]. 

22. The Andhra Pradesh (felangana Area) Tenancy and Agricultural Lands (Valida
tiOll) Act. 1961 (Andhra Pradesh Act XXI of 1961). 

I. Added by !he CoDStirulion (FIrs1 Amendment) Ad. 1951, ICC. 14. 

2. Added by !he ConstifUtion (Fourth Amendment) Act. 1955. sec. 5. 

J. Added by the Constitution (Sc'i'CtltCcntb Amendment) Act, 1964. sec. J. 
356 
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23. The Andhra Pradesh (Telangana Area) Ijara and Kowli Land Cancellation of 
rregular Pattas and Abolition of Confessional Assessment Act, 1961 (Andhra Pradesh 
~ct XXXVI of 1961). 

24. The Assam Stllte Acquisition of Lands belonging to Religious or Charitable 
nstitution of Public Nature Act, 1959 (Assam Act IX of 1961). 

25. The Bibar Land Refonns (Amendment) Act, 1953 (Bihar Act XX of 1954). 
26. The Bihar Land Refonns (Fixation of Ceiling Area and Acquisition of Surplus 

.and) Act, 1961 (Bihar Act XII of 1962), (except 28 of this Act). 
27. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1954 (Bombay Act 

of \955). . 

28. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1957 (Bombay Act 
(VIII of 1958). 

29. The Bombay Inams (Kutch Area) Abolition Act, 1958 (Bombay Act XCVIII of 
958). 

30. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) Act, 1960 
Gujarat Act XVI of 1960). 

31. The Gujarat Agricultural Lands Ceiling Act, 1960 (Gujarat Act XXVI of 1961). 
32. The Sagbara and Meshwassi Estates (Proprietary Rights Abolition, elc.) Regula

ion, 1962 (Gujarat Regulation I to 1962). 
33. The Gujarat Surviving Allienations Abolition Act. 1963 (Gujarat Act XXXIII of 

963), except in so far as this Act relates to an alienation referred to in sub-clause (d) 
.f clause (3) of section 2 thereof. 

34. The Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961 
Maharashtra Act XXVII of 1961). . 

35. The Hyderabad Tenancy and Agricultural Lands (Re-enactment. Validation and 
"urther Amendment) Act. 1961 (Maharashtra Act XLV of 1961). 

36. The Hyderabad Tenancy and Agricultural Lands Act, 1950 (Hyderabad Act XXI 
.f 1950). 

37. The Jenmikaram Payment (Abolition) Act. 1960 (Kerala Act III of 1961). 
38. The Kerala Land Tax Act. 1961 (Kerala Act XIII of 1961). 
39. The Kerala Land Refonns Act. 1963 (Kerala Act I of 1964). 
40. The Madhya Pradesh Land Revenue Code. 1959 (Madhya Pradesh Act XX of 

959). 
41. The Madhya Pradesh Ceiling on Agricultural Holdings Act, 1960 (Madhya 

~desh Act XX of 1960). 
42. The Madras Cultivating Tenanats Protection Act, 1955 (Madras Act XXV of 

955). 
43. The Madras Cultiva.ting Tenants (Payment of Fair Rent) Act. 1956 (Madras Act 

OOV of \956). 

44. The Madras Occupants of Kudiyiruppu (Protection from Eviction) Act. 1961 
Madras Act XXXVllI of 1961). 

45. The Madras Public Trust (Regulation of Administration of Agricultural Lands) 
~ct, 1961 (Madras Act LVII of 1961). 
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46. The Madras Land Reforms (Fixation of Ceiling on Land) Act. 1961 (Madras Act 
LVIII of 1961). 

47. The Mysore Tenancy Act, 1952 (Mysore Act xm of 1952). 
48. The Coorg Tenants Act. J 957 (Mysore Act XIV of 1957). 

49. The Mysore Village OffIces Abolition Act. 1961 (Mysore Act XIV of 1961). 

SO. The Hyderabad Tenancy and Agricultural Lands (Validation) Act, 1961 (Mysorc 
Act XXXVI of 1961). 

5t. The Mysore Land Reforms Act. 1961 (Mysore Act X of 1962). 

52. The Orissa Land Reforms Act. 1960 (Orissa Act XVI of 1960). 
53. The Orissa Merged Territories (Village Offices Abolition) Act, 1963 (Orissa Act 

X of 1963). 
54. The Punjab Security of Land Tenures Act. 1953 (Punjab Act X of 1953). 

55. The Rajasthan Tenancy Act, 1955 (Rajasthan Act III of 1955). 
56. The Rajasthan Zamindari and Biswedari Abolition Act, 1959 (Rajasthan Act VID 

of 1959). 
57. The Kumaun and Uttarakhand Zamindari Abolition and Land Reforms Act, 1960 

(Uttar Pradesh Act XVII of 1960), 

58. The Uttar Pradesh Imposition of Ceiling on Land Holdings Act. 1960 (Uttar 
Pradesh Act I of 1961). 

59. The West Bengal Estates Acquisition Act. 1953 (West Bengal Act I of 1954). 
60. The West Bengal Land Refonns Acts, 1955 (West Bengal Act X of 1956). 
61. The Delhi Land Reforms Act, 1954 (Delhi Act VIII of 1954). 

62. The Delhi Land Holdings (Ceiling) Act, 1960 (Central Act 24 c.f 1960). 

63. The Manipur Land Revenue IUld Land Reforms Acts, 1960 (Central Act 33 of 
1960). 

64. The Tripura Land Revenue and Land Reforms Act, 1960 (Central Act43 of 1960). 
1[65. The Kerala Land Refonns (Amendment) Act. 1969 (KeraJa Act 35 of 1969), 

66. The Kerala Land Reforms (Amendment) Act, 1971 (Kerala Act 25 of 1971).J 
2[67. 1be Andhra Pradesh Land Reforms (Ceiling an Agricultura! Holdings) Act, 

1973 (Andhnt Pradesh Act 1 of 1973»). 

68. 1be Bihar .Land Refonns (FIXation of Ceiling Area and Acquisition of Surplus 
Land) (Amendment) Act, 1972 (Bihar Act I of 1973). 

69. The Bihar Land Refonns (Fixation of Ceiling Area and Acquisition of Surplus 
Land) (Amendment) Act, 1973 (Bihar Act IX 1973). 

7~, The Bihar Land Refonns (Amendment) Act. 1972 (Bihar Act V of 1972). 
71. The Gujarat Agricultural Lands Ceiling (Amendment) Act, 1972 (Gujarnt Act 2 

of 1974). 

72. The Haryana Ceiling on Land Holdings Act, 1972 (Haryana Act 26 of 1972). 
73. The Himachal Pradesh Ceiling on Land Holdings Act, 1972 (Himachal Pradesh 

Act 19 of 1973). 
74. The Kerala Land Reforms (Amendment) Act, 1972 (Kerala Act 17 of 1972), 

I. Jill. by !he CollSlilutiOll (TWGIy.ninth Ameadmcnl) Act, 1972, ICC. 2 

2. lDs. by Ihe CoDSIiwlion fIllIny·(ounlI ~I) Act. 197-4, ICC. 2. 
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75. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 1972 
Ifadhya Pradesh Act 12 of 1974). 

76. TIle Madhya Pradesh Ceiling on Agricultural Holdings (Second Amendment) 
ct. 1972; (Madhya Pradesh Act 13 of 1974). 

77. The Mysore Land Reforms (Amendment) Act. 1973 (Kamataka Act I of 1974). 
78. The Punjab Land Reforms Act. 1972 (Punjab Act 10 of 1973). 

79. The Rajasthan Imposition of Ceiling on AgriculturaJ Holdings Act. 1973 
tajasthan Act II of 1973). 

80. The Gudalur Ianmam Estates (Abolition and Conversion into Ryotwari) Act. 
~69 (Tamil Nadu Act 24 of 1969). 
81. The West Bengal Land Reforms (Amendment) Act. 1972 (West Bengal Act XXII 

, 1972), 

82. The West Bengal Estates Acquisition (Amendment) Act. 1964 (West Bengal Act 
XII of 1964), 

83. The West Bengal Estates Acquisition (Second Amendment) Act, 1973 (West 
cngal Act XXXIII of 1973). 
84. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) Act. 1972 

iujarat Act 5 of 1973). 
85. 'I'Th: Orissa Land Reforms (Amendment) Act. 1974 (Orll-sa Act 9 of 1974). 

86. The Tripura Land Revenue and Land Reforms (Second Amendment) Act. 1974 
'ripura Act 7 of 1974). le---) 
88. The Industries (Development and Regulation) Act. i951 (Central Act 65 of 1951). 

89. The Requisitioning and Acquisition of Immovable Property Act. 1952 (Central 
:t 30 of 1952). 
90. The Mines and Minerals (Regula~ons and Development) Act. 1957 (Central Act 

, of 1957). 

91. The Monapo.lies and Restrictive Trade Practices Act, 1969 (Central Act 54 of 
169). . • 

1(_ .. ) 

93. The Coking Coal Mines (Emergency Provisions) Act. 1971 (Cen~1 Act 64 of 
'71). 
94. The Coking Coal Mines (Nationalisation) Act. 1972 (Central Act 36 of 1972). 
95. The General Insurance Business (Natianalisation) Act. 1972 (Central Act 57 of 

'72), 

96. The Indian Copper Corporation (Acquisition of Undertaking) Act. 1972 (Central 
:t 58 of 1972). 
97. The Sick Textile Undertakings (Taking Over of Management) Act. 1972 (Central 

:t 72 of 1972). 

98. The Coal Mines (Taking Over of Management) Act. 1973 (Centnd Act 15 of 
73), 

I. Ins. by die Ccxtsti.l1IIion (Thiny·ninm AmendmeDl) Act, 197.5, sec . .5. 
Emf)' 87 and 92 omined by the ConstitLltion (Fony. rourth Amendll1Cllt) Act, 1978, sec. 44 (w.c.r. 20.6-
1919). 



360 Tht Constitution of India Ninth Sch. 

99. The Coal Mines (Nationalisation) Act. 1973 (Central Act 26 of 1973). 
100. The Foreign Exchange Regulation Act, 1973 (Central Act 46 of 1973). 
101. The Alcock Ashdown Company Umited (Acquisition of Undertakings) Act, 

1973, (Central Act 56 of 1973). 
102. The Coal Mines (Conservation and Development) Act. 1974 (Central Act 28 of 

1974), 

103. The Additional Emoluments (Compulsory Deposit) Act, 1974 (Central Act 37 
of 1974), 

104. The Conservation of Foreign Exchange and Prevention of Smuggling Activities 
Act, 1974 (Central Act 52 of 1974). 

105. The Sick Textile Undertakings (Nationalisation) Act, 1974 (Central Act 57 of 
1974). 

106. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act. 
1964 (Maharashtra Act XVI of 1965), ' 

107. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act, 
1965 (Maharashtra Act XXXII of 1965). 

108. The Maharashtra AgriculturaJ Lands (Ceiling on Holdings) (Amendment) Act, 
1968 (Maharashtra Act XVI of 1968). 

109. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Second Amend
ment) Act. 1968 (Maharashtra Act XXXIII of 1968). 

IIO.The Maharashtra Agricultural Lands (Ceiling 011 Holdings) (Amendment) Act, 
1969 (Maharashtra Act XXXVII of 1969). 

111. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Second Amend
rqent) Act, 1969 (Maharashtra Act XXXVIII of 1969). 

J 12. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act, 
1970 (Maharashtra Act XXVII of 1970). 

113. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act, 
1972 (Maluuushlra Act xm of 1972), 

114. The Maharashtra AgriculturaJ Lands (Ceiling on Holdings) (Amendment) Act, 
1973 (Maharashtra Act L of 1973). 

115. The Orissa Land Reforms (Amendment) Act, 1965 (Orissa Act 13 of 1965). 
116. The Orissa Land Refonns (Amendment) Act, 1966 (Orissa Act 8 of 1967). 
117. The Orissa Land Refonns (Amendment) Act, 1967 (Orissa Act 13 of 1967). 
118. The Orissa Land Refonns (Amendment) Act, 1969 (Orissa Act 13 of 1969). 
119. The Orissa Land Refonns (Amendment) Act, 1970 (Orissa Act 18 of 1970). 
120. The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amendment) Act, 

1972 (Uttar Pradesh Act 18 of 1973). 
121. The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amendment) Act, 

1974 (Uttar Pradesh Act 2 of 1975). 
122. The Tripura Land Revenue and Land Refonns (Third Amendment) Act, 1975 

(Tripura Act 3 of 1975). 
t23.-nw Dadra and Nagar Haveli Land Refonns Regulation, 1971 (3 of 1971). 
124. The Dadra and Nagar HaveH Land Refonns Amendment) Regulation, 1973 (5 

of 1973) 
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'[125. Section 66A and Chapter IVA of the Motor Vchicles Act, 1939 (Central Act 
4- of 1939). 

126. The Essential Commodities Act, 1955 (Central Act 10 of 1955). 
127. The Smugglcrs and Foreign Exchange Manipulators (Forfeiture of Property) 

-\et, 1976 (Central Act 13 of 1976). 
128. The Bonded Labour System (Abolition) Act, 1976 (Central Act 19 of 1976). 
129. The Conservation of Foreign Exchange and Prevention of Smuggling Activities 

·Amendment) Act, 1976 (Central Act 20 of 1976). 
2[ ... ) 

131. The Levy Sugar Price Equalisation Fund Act, 1976 (Central Act 31 of 1976). 
132. The Urban Land (Ceiling and Regulation) Act, 1976 (Central Act 33 of 1976). 
133. The Departmentalisation of Union Accounts (Transfer of Personnel) Act, 1976 

Central Act 59 of 1976). 
134. The Assam Fixation of Ceiling on Land Holdings Act, 1956 (Assam Act 1 of 

1957). 
135. The Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958 

Bombay Act XCIX of 1958). 
136. The Gujarat Private Forests (Acquisition) Act, 1972 (Gujarat Act 14 of 1973). 
137. The Haryana Ceiling on Land Holdings (Amendment) Act, 1976 (Haryana Act 

7 of 1976). 
138. The Himachal Pradesh Tenancy and Land Reforms Act. 1972 (Himachal 

'radesh Act 8 of 1974). 
139. The Himachal Pradesh Village Common Lands Vesting and Utilization Act. 

974 (Himachal Pradesh Act 18 of 1974). 
140. The Karnataka Land Reforms (Second Amendment and Miscellaneous 

'rovisions) Act. 1974 (Karnataka Act 31 of 1974). 
141. The Kamataka Land Reforms (Second Amendment) Act, 1976 (Kamataka Act 

7 of 1976). 
142. The Kerala Prevention of Eviction Act, 1966 (Kerala Act 12 of 1966). 
143. The Thiruppuvaram Payment (Abolition) Act, 1969 (Kera1a Act 19 of 1969). 
144. The Sreepadam Lands Enfranchisement Act, 1969 (Kerala Act 20 of 1969). 
145. The Sree Pandaravaka Lands (Venting and Enfranchisement) Act, 1971 (Kerala 

.. ct 20 of 1971). 
146. The Kerala Private Forests (Vesting and Assignment) Act, 1971 (Kerala Act 26 

f 1971). 
147. The Kerala Agricultural Workers Act, 1974 (KeraJa Act 18 of 1974). 
148. The Kerala Cashew Factories (Acquisition) Act, 1974 (Kerala Act 29 of 1974). 
149. The Kcrala Chillies Act, 1975 (Kerala Act 23 of 1975). 
150. The Kerala Scheduled Tribes (Restriction on Transfer of Lands and Restoration 

f Alienated Lands) Act, 1975 (Kerala Act 31 of 1975). 
151. The Kerala Land Reforms (Amendment) Act 1976, (Kerala Act 15 of 1976), 

I. Ins. by the Constitution (Fortieth Amendment) A~'. t976, $«. 3 

2. Entry t30 omitted by the Constitution (Fony-fourth Amendment) At!. 1978, sec. 44 (w.e.f. 20.6-t979). 
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152. The Kanam Tenancy Abolition Act, 1976 (Kerals Act 16 of ~976). 

153. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 19j 
(Madhaya Pradesh Act 20 of 1974). 

154. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 19~ 
(Madhya Pradesh Act 2 of 1976). 

ISS. The West Khandesh Meshwari States (Proprietary Rights Abolition. etc 
Regulation, 1?61 (Maharashtrn Regulation I of 1962). 

156. The Maharashtr8 Restoration of Lands to Scheduled Tribes Act. 19: 
(Maharashtra Act XIV of 1975). 

157. The Maharashtra Agricultural Lands (Lowering of Ceiling of Holdings) 81 
(Amendment) Act. 1972 (Mllharashtra Act XXI of 1975). 

158. The. Maharashtra Private Forests (Acquisition) Act. 1975 (Maharashtra A 
XXIX of 1915). 

159. The Maharashtra Agricultural Lands (Lowering of Ceiling of Holdings aJ 

(Amendment) Act, 1975 (Maharashtra Act XLVII of 1975). 

160. The Maharnshlra Agricultural Lands (Ceiling on Holdings) (Arnendmen!) AI 
1975 (Maharashtra Act II of 1976). 

161. The Orissa Estates Abolition Act. 1951 (Orissa.Act I of 1952). 
- 162. The Rajasthan Colonisation Act. 1954 (Rajasthan Act xxva of 1954). 

163. The Rajasthan Land Refonns and Acquisition of Landowners' Estates Act, 19 
(Rajasthan Act 11 of 1964). 

164. The Rajasthan Imposition of Ceiling on Agricultural Holdings (Amendmel 
Act. 1976 (Rajasthan Act 8 of 1976). 

165. The Rajasthan Tenancy (Amendment) Act. 1976 (Rajasthan Act 12 of 1976] 
166. The Tamil Nadu Land Reforms (Reduction of Ceiling on Land) Act, 19 

(ramil Nadu, Act 17 of 1970). 

167. The Tamil NOOu Land Refonns (Fixation of Cc:i1ing on Land) Amendment A 
1971 (ramil NOOu Act 41 of 1971). 

/ 168. The Tamil Nadu Land Reforms (Fixaticn of Ceiling on Land) Amendment A 
'1972 (Tamil Nadu Act to of 1972). • 

169. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Second Arne. 
ment Act. 1972 (Tamil NOOu Act 20 of 1972). 

170. The Tamil NOOu Land Reforms (Fixation of Ceiling on Land) Third Amendml 
Act. 1972 (ramil NOOu Act 37 of 1972). 

171. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Fourth Amel 
merit Act. 1972 (ramil NOOu Act 39 of 1972). 

172. The Tamil NOOu Land Refunns (Fixation of Ceiling on Land) Sixth Amendm 
Act. 1972 (Tamil Nadu Act 7 of 1974). 

173. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Fifth Amendm 
Act, 1972 (rami! NOOu Act 10 of 1974). 

174. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment) 
1974 (ramil Nadu Act 15 of 1974). 

175. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Third Amendm 
Act, 1974 (Tamil NOOu Act 30 of 1974). 
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176. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Second Amend
ment Act, 1974 (Tamil Nadu Act 32 of 1974). 

177. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Amendment Act, 
1975 (ramil Nadu Act II of 1975). 

178. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Second Amend
ment Act. 1975 (Tamil Nadu Act 21 of 1975). 

179. Amendments made to the Uttar Pradesh Zamindari Abolition and Land Reforms 
Act, 1950 (Uttar Pradesh Act I of 1951) by the Uttar Pradesh Land Laws (Amendment) 
Act, 1971 (Uttar Pradesh Act 21 of 1971) and Uttar Pradesh Land Laws (Amendment) 
Act, 1974 (Uttar Pradesh Act 34 of 1974). 

180. The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amendment) Act, 
1976 (Uttar Pradesh Act 20 of 1976)~ 

181. The West Bengal Land Reforms (Second Amendment) Act, 1972 (West Bengal 
Act XXVllI of 1972). 

182. The West Bengal Restoration of Aliehated Land Act, 1973 (West Bengal Act 
JOOII of 1973). 

183. The West Bengal and Reforms (Amendment) Act, 1974 (West Bengal Act 
xxxm of 1974). 

184. The West Bengal Land Refonns (Amendment) Act, 1975 (West Bengal Act 
XXIII of 1975). 

185. The West Bengal Land Reforms (Amendment) Act, 1976 (West Bengal Act XII 
of 1976). 

186. The Delhi Land Holdings (Ceiling) Amendment Act, 1976 (Central Act IS of 
1976). 

187. 1be Goa, Daman and Diu Mundkars (Protection from Eviction) Act, 1975 (Goa, 
Daman and Diu Act I of 1976). 

188. The Pondichery Land Reforms (Fixation of Ceiling on Land) Act, 1973 
(pondicherry Act 9 of 1974). 

1[189. 11I.e Assam (Temporarily Settled Areas) Tenancy Act, 1971 (Assam Act XXIll 
of 1971). 

190. The A'isam (Temporarily Settled Areas) Tenancy (Amendment) Act, 1974 
(Assam Act XVI!I oi 1974). 

191. The Bihar Land Refonns (Fixa:ion of Ce,iling Area Il!Id Acquisition of Surplus 
Land (Amendment) Amending Act, 1974, (Bihar Act 31 of 1975). 

192. The Bihar Land Refonns (Fi..<ation of Ceiling Area and Acquisition of Surplus 
Land (Amendment) Act, 1976 (Bihar At~t 22 of 1976). 

193. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus 
Land (Amendment) Act. 1978 (Bihar Act VII of 1978). 

194. The Lnnd Acquisition (Bihar Amendment) Act, 1979 (Bihar Act 2 of 1980). 
195. The Haryana Ceiling on Land Holdings (Amendment) ACt, 1977 (Haryana Act 

14 of 1977) .. 

I. IDs. by ComtilutiDII (Forty-seYaIlh Amendment) Act. 193(, sec. 1 (w.e.r. 2&.&-1984). 
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196. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Amendment Act. 
1978 (ramil Nadu Act 25 of 1978). 

197. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Amendment Act, 
1979 (ramil Nadu Act II of 1979). 

198. The Uttar Pradesh Zamindari Abolition Laws (Amendment) Act, 1978 (Vital 
Pradesh Act 15 of 1978). 

199. The West Bengal Restoration of Alienated Land (Amendment) Act, 1978 (Wesl 
Bengal Act XXIV of 1978). 

200. The West Bengal Restoration of Alienated Land (Amendmenl) Act, 1980 (Wesl 
Bengal Act LVI of 1980). 

20t. The Goa, Daman and Diu Agricultural Tenancy Act, 1964 (Goa, Daman and 
Diu Act 7 of 1964). 

202. The Goa, Daman and Diu Agricultural Tenancy (Fifth Amendment) Act, 197t 
(Goa, Daman and Diu Act 17 of 1976). 

1[203. The Andhra Pradesh Scheduled Areas Land Transfer Regulation, 1955 
(Andhra Pradesh Regulation I of 1959). 

204. The Andhra Pradesh Scheduled Areas Laws (Extension and Amendmen( 
Regulation, 1963 (Andhra Pradesh Regulation 2 of 1963). 

205. The Andhra Pradesh Scheduled Areas Land Transfer (Amendment) Regulatior 
1970 (Andhra Pradesh Regulation I of 1970). 

i06. The Andhra Pradesh Scheduled Areas Land Transfer (Amendment) Regulation 
1971 (Andhra Pradesh Regulation I of 1971). 

207. The Andhra Pradesh Scheduled Areas Land Transfer (Amendment) Regulation 
1978 (Andhra Pradesh Regulation I of 1978). 

208. The Bihar Tenancy Act, 1985 (Bihar Act 8 of 1885). 
209. The Chota Nagpur Tenancy Act, 1908 (Bengal Act 6 of 1908) (Chapter VIII 

sections 46, 47. 48, <i8A and 49; Chapter X·sections 71. 71A. and 718; and Chapte 
XVIII-section 240. 241. and 242). 

210. The Sanlhal Parganas Tenancy (Supplementary Provisions) Act, 1949 (Siha 
Act 14 of 1949) except section 53 

21t. The Bihar Scheduled Areas Regulation, 1969 (Bihar Regulation I of 1969). 

212. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplu 
Land) (Amendment) Act. 1982 (Bihar Act 55 of 1982). 

213. The Gujarat Devaslhan Inams Abolition Act, 1969 (Gujarat Act 16 of 1969). 

214. The Gujarat Tenancy Laws (Amendment) Act, 1976 (Gujarat Act 37 of 1976) 
215. The Gujarat Agricultural Lands Ceiling (Amendment) Act, 1976 (President' 

Act 43 of 1976). 

216. The Gujarat Devasthan Inams Abolition (Amendment) Act, 1977 (Gujarat Ac 
27 of 19TI). 

~17. The Gujarat Tenancy Laws (Amendment) Act, 1977 (Gujarat Act 30 of 1977) 

I. E/lUics &urn 203 10 257 iDs. by !be CoostiMioa (Sixty·dxlb Amelldmeul) Act. 199O.,sec. 2 (we. 
7-6-1990). 
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218. The Bombay Land Revenue (Gujarat Second Amendment) Act, 1980 (Gujarat 
Act 37 of 1980). 

219. The Bombay Land Revenue Code and Land Tenure Abolition Laws (Gujarat 
Amendment) Act, 1982 (Gujarat Act 8 of 1982). 

220. The Himachal Pradesh Transfer of Land (Regulation) Act, 1968 (Himachal 
Pradesh Act 15 of 1969). 

221. The Himachal Pradesh Transfer of Land (Regulation Amendment) Act. 1986 
(Himachal Pradesh Act 16 of 1986). 

222. The Kamataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer 
of certain Lands) Act, 1978 (Karnataka Act 2 of 1979). 

223. The Kerala Land Reforms (Amendment) Act, 1978 (Kerala Act 13 of 1978). 
224. The Kerala Land Reforms (Amendment) Act, 1981 (Kerala Act 19 of 1981). 
225. The Madhya Pradesh Land Revenue Code (Third Amendment) Act. 1976 

(Madhya Pradesh Act 61 of 1976). 
226. The Madhya Pradesh Land Revenue Code (Amendment) Act. 1980 (Madhya 

Pradesh Act 15 of 1980). 
227. The Madhya Pradesh Akrishik. Jot Uchachatam Seerna Adhiniyam. 1981\ 

:Madhya Pradesh Act II of 1981). 
228. The Madhya Pradesh Ceiling on Agricultural Holdings (Second Amendment) 

Act. 1976 (Madhya Pradesh Act I of 1984). 
229. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 1984 

:Madhya Pradesh Act 14 of 1984}. 
230. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act. 1989 

·Madhya Pradesh Act 8 of 1989). 
231. The Maharashtra Land Revenue Code, 1966 (Maharashtra Act 41 of 1966) 

;cctions 36, 36A and 36B. 
232. The Maharashtra Land Revenue Code and the Maharashtra Restoration of Lands 

o Scheduled Tribes (Second Amendment) Act. 1976 (Maharashtra Act 30 of 1977). 
233. The Maharashtra Abolition of Subsisting Proprietary Rights to Mines and 

'Yiinerals in certain Lands Act. 1985 (Maharashtra Act 16 of 1985). 
234. The Orissa Scheduled Areas Transfer of Immovable property (By Scheduled 

rribes) Regulation, 1956 (Orissa Regulation 2 of 1956). 
235. The Orissa Land Reforms (Second Amendment) Act, 1975 (Orissa Act 29 of 

976). 
236. The Orissa Land Reforms (Amendment) Act. 1976 (Orissa Act 30 of 1976). 
237. The Orissa Land Reforms (Second Amendment) Act, 1976 (Orissa Act 44 of 

976). t 

238. The Rajasthan Colonisation (Amendment) Act, 1984 (Rajasthan Act 12 of 
984). 

239. The Rajasthan Tenancy (Amendment) Act, 1984 (Rajasthan Act 13 of 1984). 
240. The Rajasthan Tenancy (Amendment) Act. 1987 (Rajasthan Act 21 of 1987). 
241. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) (Second Amend· 

~ent) Act. 1979 (rami! Nadu Act 8 of 1980). 
242. The Tamil Nadu Refonns (Fixation of Ceiling on Land) Amendment Act. 1980 

Tamil Nadu Act 21 of 1980). 
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243. The Tamil NOOu Land Reforms (Fixation of Ceiling on Land) Amendment Act, 
1981 (famil Nadu Act S9 of 1981). 

244. The Tamil NOOu Land Reforms (Fixation of Ceiling on Land) Second Amend
ment Act. 1983 (ramil Nadu Act 2 of 1984). 

245. The Uttar Pradesh Land Laws (Amendment) Act, 1982 (Uttar Pradesh Act 20 
of 1982). 

246. The West Bengal Land Reforms (Amendment) Act. 1965 (West Bengal Act 18 
of 1965). 

247. The West Bengal Land Reforms (Amendment) Act, 1966 (West Bengal Act 11 
of 1966). 

248. The West Bengal Land Reforms (Second Amendment) Act. 1969 (West Bengal 
Act 23 of 1969) . 

. 249. The West Bengn1 Estate Acquisition (Amendment) Act. 1977 (West Bengal Act 
36 of 1977). 

250. The West Bengal Land Holding Revenue Act. 1979 (West Bengal Act 44 of 
.1979). -

251. The West Bengal Land Refonns (Amendment) Act, 1980 (West Bengal Act 41 
of 1980). 

252. The West Bengal Land Holding Revenue (Amendment) Act, 1981 (West Bengal 
Act 33 of 1981). 

253. The Ca1cutta Thikka Tenancy (Acquisition and Regulation) Act, 1981 (WeSl 
Bengal Act 37 of 1981). 

254. The West Benga1 Land Holding Revenue (Amendment) Act, 1982 (West Benga' 
Act 23 of 1982). 

255. The Calcutta Thikka Tenancy (Acquisition and Regulation) (Amendment) Act 
1984 (West Bengal Act 41 of 1984). 

256. The Mahe Land Refonns Act, 1968 (Pondicherry Act 1 of 1968). 
257. The Matte Land Refonns (Amendment) Act, 1980 (PondichelT)' Act I of 1981). 
1{257A. The Tamil NOOu Backward Classes, Scheduled Castes and Scheduled Tribe: 

(Reservation of States in FAucational Institutions and of appointments or posts in thl 
services under the State) Act, 1993 (Tamil Nadu Ac145 of 1994).1 

2[258. The Bjhar Privileged Persons Homestead Tenancy Act, 1947 (Bihar Act 4 0 

1948). 
259. The Bihar Consolidation of Holdings and Prevention of Fragmentation Acl 

1956 (Bihar Act 22 of 1956). 
:260. The Bihar Consolidation of Holdings and Prevention of Fragmentation (Amend 

ment) Act, 1970 (Bihar Act 7 of 1970). 
261. The Bihar Privileged Persons Homestead Tenancy (Amendment) Act, 197, 

(Bihar AC19 of 1970). 
262. The Bihar Consolidation of Holdings and Prevention of Fragmentation (Amenc 

ment) Act, 1973 (Bihar Act 27 of 1975). 

I. los. by tbc: Constitution (Sevemy-sixlh Amcodmellt) Act, 1994. 

2. Ins. by tbc: CollSlilUlion {Scvcllly-eigbth Ameno:lment Act,I995. 
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263. The Bihar Consolidation of Holdings and Prevention of Fragmentation (Amend· 
Ilent) Act., 1981 (Bibar Act 35 of 1982). 

264. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus 
.and) (Amendment) Act, 1987 (Bihar Act 21 of 1987). 

265. The Bihar Privileged Persons Homestead Tenancy (Amendment) Act., 1989 
Bihar Act II of 1989). 

266. The Bihar Land Refonns (Amendment) Act., 1989·(Bihar Act 11 of 1990). 

267. The Kamataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer 
I( Certain Lands) (Amendment) Act., 1984 (Karnataka Act 3 of 1984). 

268. The Kerala Land Refonns (Amendment) Act, 1989 (Kerala Act 16 of 1989). 
269. The Kerala Land Refonns (Second Amendment) Act. 1989 (Kerala Act 2 of 

990). . 

270. The Orissa Land Reforms (Amendment) Act. 1989 (Orissa Act 9 of 1990). 
271. The Rajasthan Tenancy (Amendment) Act. 1979 (Rajasthan Act 16 of 1979). 
272. The Rajasthan Colonisation (Amendment) Act, 1987 (Rajasthan Act 2 of 1987). 

273. The Rajasthan Colonisation (Amendment) Act, 1989 (Rajasthan Act 12 of 
989). . 

274. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Amendment Act., 
983 (Tamil Nadu Act 3 of 1984). 

275. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Amendment Act. 
986 (Tamil Nadu Act 57 of 1986). 

276. The Tamil Nadu Land Refonns (Fixation of Ceiling on Land) Second Amend· 
Ilent Act, 1987 (Tamil Nadu Act 4 of 1988). 

277. The Tamil Nadu Land Refonns Fixation of Ceiling on Land (Amendment) Act., 
989 (Tamil Nadu Act 30 of 1989). ' 

278. The West Bengal Land Refonns (Amendment) Act, 1981 (West Bengal Act SO 
.r 1981). 

279. The Wesr.Bengai Land Refonns (Amendment) Act, 1986 (West Bengal Act 5 
.r 1986). 

280. The West Bengal Land Reforms (Second Amendment) Act, 1986 (West Bengal 
~ct 19 of 1986). 

281. The West Bengal Land Refonns (Third Amendment) Act, 1986 (West Bengal 
I.ct 35 of 1986). 

282. The West Bengal Land Refonns (Amendment) Act, 1989 (West Bengal Act 23 
If 1989). . 

283. The West Bengal Land Refonns (Amendment) Act, 1990 (West Bengal Act 24 
If 1990). 

284. The West Bengal Land Refonns Tribunal Act, 1991 (West Bengal Act 12 of 
991).) 

Explanation.-Any acquisition made under the Rajasthan Tenancy Act, 1955 
Rajasthan Act III of 1955), in contravention of the second proviso to clause (I) of article 
,1A shall, to the extent of the contravention. be void.) 



I[TENTH SCHEDULE 

, /Mtkl<' 102(2) and 191(2)} 

Provisions as to disqualification OD ground of defection 

1. InterpretatioD.-In this Schedule, unless the context otherwise requires.-
(a) 'House' means either House of Parliament or the Legislative Assembly or, m 

the case may be, either House of the Legislature of a State; 

(b) 'Legislature party' in relation to a member of a House belonging to any politica' 
party in accordance wilh the provisions of paragraph 2 or paragraph 3 or, as the 
case may be, paragraph 4, means the group consisting of all the memben of tha' 
House for the time being belonging to that political party in accordance with th( 

said provisions; 
(c) 'original political party', in ~Iat.ion to a member of a House, means the politi 

cal party to which he belongs for the purposes of sub-paragraph (I) of paragrapl 
2; 

(d) 'paragraph' means a paragraph of this Schedule. 

2. Disqualification on ground of defection.-{l) Subject to the provisions 0 

paragraphs 3, 4 and 5, a member of a House belonging to any political party shall hi 
disqualified for being a member of the House,-

(a) if he has volunlarily given up his membership of such political party; or 

(b) if he votes or abstains from voting in such House conlraJy to any direction iSSUe( 

by the political party to which he belongs or by any person or authorit) 
authorised by it in this behalf, without obtaining, in either case, Ine prior permis 
sion of such political party, person or authority and such voting or abstentiOi 
has not been condoned by such political party, person or authority within fifteel 
days from the date of such voting or abstention. 

Explanation-For the purposes of this sub-paragraph,-

(a) an elected member of a House shall be deemed to beloog. to the political party 
if any, by which he was set up as a candidate for election as such member; 

(b) a nominated member of a House shall,-

(I) where he is a member of any political party 00 the date of his nominatiol 
as such member, be deeded to belong to such political party; 

(ij) in any other case, be deemed to belong to the political party of whicl 
he becomes, or, as the case may be, first becomes a member before tb 
expiry of six months from the date on which he takes his seat afte 
complying with the requirements of article 99 or, as the case may be 
article 188. 

(2) An elected member of a House who has been elected as such otherwise than a 
a candidate set up by any political party shall be disqualified for being a member of th 
House if he joins any political party after such election. 

I. Added by the Constitution (Fifty·second Amendment) Act. 1985. sec. 6 (w.e.!. 1·)·1985). 

368 
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(3) A'nominated member of a House shall be disqualifi«:d for being a member of the 
House if he joins any political party after the ellpiry of Sill months from the date on 
which he takes his seat after complying with the requirements of article 99 or. as the 
case may be. article 188. 

(4) Notwithstanding anything contained in the foregoing provisions of this paragraph. 
a person who. On the commencement of the Constitution (Fifty-second Amendment) 
Act. 1985. is a member of a house (whether elected or nominated as such) shall. -

(i) where he was a member of a political party immediately before such 
commencement. be deemed. for the purposes of sub-paragraph (I) of 
this paragraph. to have been elected as a member of such House as a 
candidate set up'by such political party; 

(if) in any other case, be deemed to be an elected member of the House who 
has been elected as such otherwise than as a candidate set up by any 
political party for the purposes of sub-paragraph (2) of this paragraph 
or, a .. the case may be, be deemed to be a nominated member of the 
House for the purposes of sub-paragraph (3) of this paragraph. 

3. Disqualification on ground of defection not to apply in case of split.-Where 
a member of a House makes a claim that he and any other members of his Legislature 
party constitute the group representing a faction which has arisen as a result of the split 
in his original political party and such group consists of not less than one-third of the 
members of such Legislature party.-

(a) he shall not be disqualified under sub-paragraph (I) of paragraph 2 on the 
ground..- . 

(i) that he has voluntarily given up his membership of his original political 
party; or 

(if) that he has voted or abstained from voting in such House contrary to 
any direction issued by such party or by any person or authority 
authorised by it in that behalf without obtaining the prior permission of 
such party, person or authority and such voting or abstention has not 
been condoned by such party, person or authority within fifteen days 
from the date of such voting or abstention; and 

(b) from the time of such split, such faction shall be deemed to be the political party 
10 which he belongs for the purposes of sub-paragraph (1) of paragraph 2 and 
to be his original political party for the purposes of this paragraph. 

4. Disqualification on ground of defection not to apply in case of merger.-{ I) 
A member of a House shall not be disqualified under suh-paragraph (1) of paragraph 2, 
where his original political party merges with another political party and he claims that 
he and any other members of his original political party-

(a) have ~come members of such other political party, or as the case may be, of a 
new political party fonned py such merger; or 

(b) have not accepted the merger and opted to function as a separate group, 
and from. the time of such merger, such other political party or new political party or 
group. as the case may be, shall be deemed to be the political party to which he belongs 
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for the purposes of sub-paragraph (I) of paragraph 2 and to be his original political party 
for the purposes of this sub-paragraph. 

(2) For the purposes of sub-paragraph (1) of this paragraph, the merger of the original 
political party of a member of a House shall be deemed to have taken place if. and only 
if, not less lhan Iw(}-lhirds of the members of the Legislature party concerned have 
agreed to such merger. 

S. Extmption.-Notwithstanding anything contained in this Schedule, a person who 
has been elected to the office of me Speaker or the Deputy Speaker of the House of the 
People or the Deputy Chairman of the Council of States or the Chairman or the Deputy 
Chairman of the Legislative Council of a State or the Speaker or the Deputy Speaker of 
the Legislative Assembly of a State. shall not be disqualified under this Schedule.-

(a) if he, by reason of his election to such office, voluntarily gives up the member
ship of the political party to which he belonged immediately before such election 
and does not, so long as he continues to hold such office thereafter. rejoin that 
political party or become a member of another political party; or 

(b) if he. having given up by reason of his election to such office his membership 
of the political party to which he belonged immediately before such election. 
rejoins such political party after he ceases to hold such office. 

6. Decision on questions as to disqualification on ground of defection.--{ 1) If any 
question arises as to whether a member of a House has become subject to disquaJifica
tion under this Schedule, the question shall be referred for the decision of the Chainnan 
or, as the case may be, the Speaker of such House and his decision shall be final: 

Provided that where (he question which has arisen is as to whether the Chairman or 
the Speaker of a House has become subject to such disqualification. the question shall 
be referred for the d;ecision of such member of the House as the House may elect in this 
behalf and his decision shall be final. 

(2) All proceedings under sub-paragraph (1) of this paragraph in relation to any 
question as to disquaJification of a member of a House uuder this Schedule shall be 
deemed to be proceedings in Parliament within the meaning of article 122 or, as the case 
may be. proceedings in-the Legislature of a State within the meaning of article 212. 

7. Bar of jurisdiction of courts.-Notwithstanding anything in this Constitution, no 
court shall have any jurisdiction in respect of any matter connected with the disqual
ific~tion of a member of a House under this Schedule. 

8. Rules.--{I) Subject to the provisions of sub-paragraph (2) of this paragraph. the 
Chairman or the Speaker of a House may make rules for giving effect to the provisions 
of this Schedule, and in particular, and without prejudice to the generality of the forego
ing, such rules may provide for-

(a) the maintenance of registers or other records as to the political parties. if any. 
to which different members of the House belong; 

(b) the report which the leader of a Legislature party in relation to a member of a 
House shall furnish with regard (0 any condonation of the nature referred to in 
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clause (b) of sub-paragraph (I) of paragraph 2 in respect of such member, the 
time within which and the authority to whom such report shall be furnished; 

(c) the reports which a political party shall furnish with regard to admission to such 
political party of any members of the House and the officer of the House to 
whom such reports shall be furnished; and 

(d) the procedure for decidl.ng any question referred to in sub-paragraph (I) of 
paragraph 6 including the procedure for any inquiry which may be made for the 
purpose of deciding such question. 

(2) The rules made by the Chainnan or the Speaker of a House under sub-paragraph 
I) of this paragraph shall be laid as soon as may be after they are made before the 
louse for a total period of thirty days which may be comprised in one session or in two 
or more successive sessions and shall take effect upon the expiry of the said period of 
nirty days unless they are sooner approved with or without modifications or disapproved 
oy the House and where they are so approved, they shall take effect on such approval 
n the fonn in which they were laid or in such modified fonn, as the case may be, and 
... Ilere they are so disapproved they shall be of no effect. 

(3) The Chainnan or the Speaker of a House may, without prejudice to the provisions 
If article 1D5 or, as the case may be, article 194, and to any other power which he may 
lave under this Constitution direct that any wilful contravention by any person of the 
ules made under this paragraph may be dealt within the same manner as a breach of 
mvilege of the House.) 

l"ELEVENTH SCHEDULE 

(Article 243G) 

I. Agriculture, including agricultural extension. 
2. Land improvement, implementation ofland refonns.land consolidation and soil 

conservation. 
3. Minor irrigation, water management and watershed development. 

4. Animal husbandry. dairying and poultry. 
5. Fisheries. 
6'. Social forestry and fann forestry. 
7. Minor forest produce. 
8. Small scale industries. including food processing industries. 

9. Khadi. viUage and cottage industries. 
10. Rural housing. 
11. Drinking water. 

12. Fuel and fodder. 
13. Roads, culverts, bridges, ferri~s. waterways and other means of communication. 
14. Rural electritication. includin~ distribution of electricity. 
15. Non-conventional energy sources. 

16. Poverty alleviation programme. 

I. Added by die Coasritldion (Sevemb-third Amendmcat) Ad. 1992. lICe. 4. 
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17. 

18. 
19. 
20. 

21. 
22. 

The Constitution of India 

Education, including primary and secondary schools. 

Technicallraining and vocational education. 
Adulf and non·fonnal education. 
Libraries. 
Cultural activities. 
Markets and fairs. 

Tenth Set 

23. Health and sanitation, including hospitals, primary heahh centres an( 
dispensaries. 

24. 
25. 

26. 
27. 

28. 
29. 

Family welfare. 
Women and child development. I 
Social welfare, including welfare of the handicapped and mentally retarded. 
Welfare of the weaker sections, and in panicular. of the Scheduled Castes am 
the Scheduled Tribes. 
Public distribution system. 
Maintenance of community assets." 

I"TWELFTH SCHEDULE 

(Article 243W) 

J. Urban planning including town planning. 
2. Regulation of land-usc and construction of buildings. 
3. Planning for economic and socia] development. 

4. Roads and bridges. 
5. Water supply for domestic, industrial and commercial purposes. 
6. Public heal~, sanitation conservancy and solid waste management. 
7. Fire services. 
8. Urban forestry, protection of the environment and promotion of ecological 

aspects. 
9. Safeguarding the interests of weaker sections of society, including the hand-

icapped and mentally retarded. 
10. Slum improvement and upgrndation. 
II. Urban poverty alleviation. 
12. Provision of urban amenities and facilities such as parks, gardens, play-grounds. 
13. Promotion of cultural, educational and aesthetic aspects. 
14. Burials and burial grounds; cremations, cremation grounds and electric 

crematoriums. 
15. Cattle ponds; prevention of cruelty to animals. 
16. Vital statistics including registration of births and deaths. 
17. Public amenities including street lighting, parking lots, bus stops and public 

conveniences. 
18. Regulation of slaughter houses and tanneries .... 

I. Added by thc..ColI$ritutioo (Seventy-founb Amendment) Act, t992, sec.-4. 



UNivERSAl'S AUThENTic ANd UpdATEd. BARE ACTS 
WiTh ShORT NOTES 

Administrative Tribunals Act, 1985 along with CAT (Procedure) Rules, 
1987, CAT Rules 01 Practice and Contempt of Courts (CAT) Rules 

Advocates Act, 1961 
Air (Prevention and Control of Pollution) Act, 1981 atongwith Rules, 1982 

· Apprentices Act, 1961 along with Apprenticeship Rules, 1991 and Central 
Apprenticeship Council Aules, 1962 

· Arbitration and Conciliation Act, 1996 
Arbitration Act, 1940 

- Arms Act, 1959 as amE!nded by Act 22 of 1995 along with Aules, 1962 
Bankers' Books Evidence Act, 1891 
Benami Transactions (Prohibition) Act, 1988 

- Bonded Labour System (Abolition) Act, 1976 along with Rules, 1976 
- Gable Television Networks (Regulatioo) Act. 1995 along with Rules, 1994 

& Notification 
- Cantonments Act, 1924 
" Carriers Act, 1865 
" Central Sales Tax Act! 1956 along with Rules, 1957 
· Child Labour (Prohibillon and Reyulation) Act, t986 along with Rules, 1988 

and Children (Pledging 01 labour) Act, 1933 
· Christian Marriage Act, 1872 with State Amendments 
· Cinematograph Act, 1952 along with Rules, 1983, as amended in 1996 
· Citizenship Act, 1955 along with Rules, 1956 
· Code 01 Civil Procedure, 19')8 along with State and High Court 

Amendments with Subject Index 
Pocket Size Edition 

• Code of Criminal Pro:eWre, 1973 with Comparative Chart & Subject Index 
Pocket Size Edition 

· COFEPOSA Act, 1974 and SAFEMFOP Act, 1976 
· Commissions 01 Inquiry Act. 1952 along with Rules, 1972 
• Commission 01 Sati (Prevention) Act, 1987 along with Rutes, 1988 
• Constitution 01 India with selective comments by P. M. 8akshi 

(Incorporating upto 78th Amendment Act) Regular Edn. 1996 
Pocket Size Erin. 1996 

· Consumer Protection Act, 1986 along with Rules, 198718.00 
• Contempt of Courts Act, 1971 along with Rules to Regulate Proceedings 

for Contempt of the Supreme Court, 1975 
· Contract Act. 1872 
· Contract labour (Regulation and Abolition) Act, 1970 along with Rules, 1971 
• Copyright Act. 1957 as amended by Copyright (Amendment) Act, 1994 

(effective from 10·5-1995) along with Copynght Rules, 1958 as 
amended by CqIyrighI(Amendment) Rules, 1995 and International 
Copyright Order, 1991 

- Court Fees Act, 1870 
· Criminal Manual-Containing Cr.P.C., I.P.C. and Evideo:::eAclwith Stbject 

Index (Hardbound Pocket Size) 
· Delhi Co-operative Societies Act, 1972 
- Delhi Development Act along with Delhi Development (Amendment) 

Ordinance, 1992 
- Delhi land Reforms Act, 1954 
- Delhi land Revenue Act, 1954 along with Delhi lands (Restrictions on 

Transfer) Act, 1972 
· Delhi Police Act, 1978 
· Delhi Public Gambling Act, 1955 
· Delhi Rent Act, 1995 with Comparative Chart 
- Delhi Renl Act, 1995 (Hindi) with Comparative Chart 
- Delhi Sales Tax Act, 1975 along with Rate of Tax on Goods under 

First Schedule 
- Depositaries Act, 1996 
- Divorce ACt, 1869 
- Dowry Prohibition Act, 1961 along with Rules and Relevant Provisions 

o/IPC & Evidence Act, 1872 
• Drugs & Cosmetics Act, 1940 

Easements Act, 1682 
· Electricity Act, 1910 
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• Electricity Rules (Indian), 1956 
• Emigration Act, 1983 along with Rules, 1983 . 
• Employees' Pension Scheme, 1995 as amended by Employees' Pension 

(Amendment) Scheme, 1996 
• ~ State Insurance Act. 1948 along with Central Aules and Regulations 
• Environment (Protection) Act, 1986 along with Rules, 1966 & Hazardous 

Wastes RUes. 1989 and AJPed Rules 
• Essential Commodities Act, 1955 along with Essential Commodities 

(Special PrOvisions) Act, 1981 and Prevention of Slackmarkeling and 
Mai1tenance 01 St4JPIies of Essential Commodities Act, 1980 

• Evidence Act. 1872 
• Factories Act, 1948 
• Family Courts Act, 1984 
- Falal Accidents Act, 1855 
• Foreigl Exchange AegUationAct, 1973 along with Aules, 1974 
• Forest Act, 1927 a/ong with The Forest (Conservation) Act, 1980 and 

The Forest (Conservation) Rules, 1981 
- General Clauses Act, 1897 
• Guardians and Wards Act, 1890 
• Hindu Laws (Containing 5 Acts) 
- Hindu Adoption & Maintenance Act, 1956 
- Hindu Marriage Act, 1955 
- Hindu Minority & Guardianship Act, 1956 
- Hindu Succession Act. t956 
• Hire·Purchase Act, 1972 
• Identification 01 Prisoners Act, 19~0 
• Immoral Traffic (Prevention) Act 1956 
• Indecent Representation of Women (Prohibition) Act, 19813 

along with Rules, 1987 
- Indian Penal Code, 1860 with Classifications and Model Forms 01 Charge 

Pocket Size Edition 
• Industrial Disputes Act. 1947 as amended in 1996 along with Industrial 

Disputes (Centrall Rules, 1957 and allied Rules . 
• Industrial Employment (Standing Ortiersj Act, 1946 along with Rules, -1946 
- Infant Milk Substitutes, Feeding Bollies and Infant Foods (Regulation of 

Production, Supply and Distribution) Act, 1992: along with Aules, t993 
• Insecticides Act. 19sa along with Insecticides Rules, 1971 
• Insurance Act, 1938 
• Interest Act, 1978 
• Interest on Delayed Payments to Small Scale and An::lllary Industrial 

Undertakings Act, 1993 
• Juvenile JustICe Act, 1986 
• Land Acquisition Act, 1894 
- Umitation Act, 1963 
- Maternity Benofit Act, 1961 as amended by the Maternity Benefit (Amendment) 

Act, 1995 alonQ with Rules. 1963 
· Minimum Rates of Wages in Delhi (w.e.!.1·2-1996) 
• Minimum Wages Act, 1948 with State Amendments along with Central 

Rules, 1950 
- Monopolies and Restrictive Trade Practices Act, 1969 
• Motor Vehicles Act, 1988 as amended by the Motor Vehicles 

(Amendment) Act, 1994 
• Motor VehIcle Rules, 1989 as amended by Amendment Rules, 1995 

with allied Schemes. Regulation and Rules 
· Muslim Women (Protection 01 Rights on Divorce) Act, 1986 along with 

Rules, 1986 
• Narcotic Dn.Qs & Psycotropic SUbstan:es Act, 19B5 as amended in 1996 

along with Rules as amended in 199610gelher with Forms and Order 
• National Commission Acts (Containing 4 Acts and allied information) 
- National Environment Trtlunal Act, 1995 
• National Security Act, 1980 
• Negotiable Instruments Act, lBBl 
• Notaries Act, 1952 along With Rules, 1956 
• Oaths Act, 1969 

50.00 
24.00 

20.00 
70.00 

4B.00 

20.00 
22.00 
35.00 
10.00 
8.00 

30.00 

22.00 
12.00 
12.00 
22.00 
10.00 
10.00 
10.00 
10.00 
12.00 
8.00 

22.00 

10.00 
55.1.lO 
30.00 

50.00 
18.00 

16.00 
35.00 
65.00 
10.00 

7.00 
lB.OO 
20.00 
20.00 

16.00 
22.00 

28.00 
30.00 

70.00 

70.00 

10.00 

40.00 
22.00 
12.00 
8.00 

16.00 
20.00 



C o/II"wed/rom prn"iow pagt 
- Official Secrets Act. 1923 
- Partnership Act. 1932 
- Passports Act. 1967 as amended by Passports (Amendment) Act, 1993 

along with Rules, 1980 
- Payment of Bonus Act. 1965 as amended by the Payment 01 Bonus 

(Amondment) Act, 1995 along with Rules, 1975 
- Payment 01 Gratuity Act, 1972 as amended by Payment 01 Gratuity 

(Amendment) Act, 1994 along With Rules, 1972 
- Payment of Wages Act. 1936 along v.ith (Procedure) Rules, 1937 
- Police Acts (6 Acts in 1) 
- Post Office Act, 1898 
- Powers 01 Attorney Act, 1882 
- Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) 

Act, 1994 along with Rules, 1996 
- Prass & Registration 01 Books Act. 18S7 along with Rules and Order 
- Press Council Act, 1978 along with allied Rules and Regulations 
- Prevention of Corruption Act,1988 
- PrObation 01 Offenders Act, 1958 
- Protection 01 Civil Rights Act, 1955 along with Rules, 19n 
- Protection 01 Human Rights Act. 1993 along with National Human Rights 

Commission (Procedure) Rules, 1994 
- PrOVincial Insolvency Act, 1920 
- Public Gambling Act, 1867 
- Public Uabillty Insurance Act, 1991 along with Rules, Fornls & Notification 
- Public Premises (Eviction of Unauthorised Occupants) Act, 1971 

along with Rules. 1971 
- Ralfwa),s Act. 1989 along with RaHway Claims Tribunal Act, 1987 and Railway 

Propp-rty (Unlawful Possession) Act, 1966 
- Recovery of Debts Due to Banks and Financial Institutions Act, 1993 

along with Rules. 1994 
- Registration Act. 1908 
- Representation of tt:e People Act, 1950 and Representation of the 

People Act. 1951 along with The Parliament (PreventiQrl of Disqualification) 
Act. ,95il and Ma)(imum Umit of Eleclion EXjJenses in ParHar;-,entary 
and Psse1T1b/v Constituencies 

- Sale of Goor.Is Act. 1930 
- Scheduled castes and Scheduled Tribes {prevention of Atrocities) Act with Rules 
- Sick Industrial Companies (Special Provisions) Act, 1985 alon9 with 

BIFR and other allied Rules 
- Societies Registration Act. 1860 
- Special Marriage Act, 1954 
- Spp.cific Relie! Act. 1963 
- Stamp Act. 1699 
- St .. mp Duty, Registration Fees & Courl Fees in Delhi along with the Delhi 

Regtstralion RU!es, 1976 
- State Rnancial Corporations Act, 1951 
- Succession Act. 1925 
- Suits Valuation Act. 1887 
- SUpreme Courl Rules, 1966 alon9 with allied Rules 
- Telegraph Act. 1685 
- Terrorist and Dls~tlve Activities (Prevention) Act, 1987 as amended 

by TADA (Amandment) Act, 1993 along with Rules, 1967 and Terrorist 
Affected Areas (Special Courts) Act, 1984 

- Trade Unions Act. 1926 along With Central Trade Unions Regulations, 1938 
- Transfer 01 Property Act, 1882 
- Trusts Act, 1662 
- Unlawful Activities (Prevention) Act, 1967 along with Rules, 1968 
- Urban land (Ceiling and Regulation) Act..1976 
- Wakf Act, 1 ~95 
• Water (Prevention and Control of Pollution) Act, 1974 along with Rules, 1975, 

Cess Act, 19n and Cess Rules, 1976 
• Wild Ute (Protection) Act, 1972 along with allied Rules 35.00 
- Workmen's Compensation Act, 1923 along with Aules, 1924 & 

(Transfer or Money) Rules, 1935 _____ _ 
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INFORMATIVE LEGAl. HANDBOOKS 
Un;Vflrsa/'s Handbook 

DIVORCE LAW & PROCEDURE 
2nd Edn~~9~;nak Raj Jal, Advocat"s. 165 

Universal's Handbook 
BAIL LAW & PROCEOUR"ES 

With tips to avoid police harassment 

1995 Ed~.r. Janak Raj Jal, Advocat1t •. 120 

Universal's CRIMINAL MANUAL 
Containing Cr. p.e .. I.P.C. & Evidence 

Pocket Size Hardbound 
1996 Edn. AB. 120 

Universal's Legal Guide 
MAKE YOUR WILL YOURSELF 

H.L. Kumar 
1995 Edn. As.IIO 

Universal's Legal Guide 
SALE & PURCHASE OF PROPERTIES 

With Separate Chapters on Apart
ments & Farm Houses alongwith 

Model Drafts 

'996 
Vishwa Lochan "'adan 

Law Relsting to 
INSURANCE 

Rs.ISO 

With special reference to 
Consumer Protection Act 

R.M.Vats 
1997 Rs.160 

Universal's Law Relating to 
TELEPHONES With special reference 

to Consumer Protection Act 
A.M. Vats 

1996 Rs.160 

Universal's 
ENVIRONMENT AND POLLUTION 

LAW MANUAL 
1996 Edn. Rs.220 

Universal's 
ELECTRICITY LAW MANUAL 

1996 Edn. Rs.160 

Universal's 

MOTOR VEHICLES MANUAL 
1995 Edn. 

Universal's 
SEBI MANUAL 

2nd Edn. 1995 

Rs.150 

Rs.98 

Universal's Handbook 
MEDICAL NEGLIGENCE AND 

LEGAL REMEDIES 
With Special Reference to Consumer 
Protection Law alongwith full text of 
Supreme Court Landmark Judgment 

'996 

dated 13-11-1995 
Anoop K. Kaushol 

As. 175 

R.M. Vats 
CONSUMER & THE LAW 

1994 Edn. Rs.200 

Universal's Practical Guide to 
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